
11 DuPont Circle, N.W., 2nd Floor  •  Washington, D.C. 20036
(o) 202.588.5565 (c) 202.841.5096

June 28, 2005

FOIA REQUEST

James M. Kovakas
Freedom of Information/Privacy Act Officer
Civil Division
Department of Justice
Room 7304
20 Massachusetts Avenue, N.W.
Washington, D.C.  20530-0001 

BY FAX: 202-616-8202  

Dear Mr. Kovakas:

Citizens for Responsibility and Ethics in Washington (“CREW”) makes this
request for records, regardless of format, medium, or physical characteristics, and
including electronic records and information, pursuant to the Freedom of Information Act
(“FOIA”), 5 U.S.C. §552, et seq, and U.S. Department of Justice regulations, 28 CFR
Part 16.

This request is for any all records relating in any way to the government’s
proposed penalty in United States of America v. Philip Morris, Inc., et al., Civil Action
No. 99-2496 (GK) (D.D.C.) (hereinafter “tobacco lawsuit.”).  Specifically, CREW seeks
all memoranda, communications and records of any kind and from any source, regardless
of format, medium, or physical characteristics, from January 1, 2001, to the present,
discussing or mentioning in any way any penalty that the U.S. Department of Justice, on
behalf of the plaintiff United States of America, can, may, should or will propose in the
above-referenced litigation. This request includes, but is not limited to, records
discussing, mentioning, or referring in any way to the government’s decision to reduce
the penalties it is seeking against the tobacco industry from $130 billion to $10 billion. 
CREW also seeks all records relating in any way to any offer of settlement in the tobacco
lawsuit from any source whatsoever, including, but not limited to, Philip Morris, Inc.,
R.J. Reynolds Tobacco Co., Brown & Williamson Tobacco Corp., Lorillard Tobacco Co.,
Inc., Liggett Group, Inc., American Tobacco Co., Philip Morris Companies, N.C., British
American Tobacco, P.L.C., British American Tobacco, Ltd., Philip Morris Companies,
BAT P.C.C. & BAT Investments, the Council for Tobacco Research – U.S.A., Inc., and
The Tobacco Institute, Inc. 

We seek records of any and all kind, including electronic records, audiotapes,
videotapes, and photographs.  Our request includes any telephone messages, voice mail
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messages, daily agenda and calendars, information about scheduled meetings and/or
discussions, whether in-person or over the telephone, agendas for those meetings and/or
discussions, participants included in those meetings and/or discussions, minutes of any
such meetings and/or discussions, the topics discussed at those meetings and/or
discussions, e-mail regarding meetings and/or discussions, e-mail or facsimiles sent as a
result of those meetings and/or discussions, and transcripts or notes of any such meetings
and/or discussions.

If it is your position that any portion of the requested records is exempt from
disclosure, CREW requests that you provide it with an index of those documents as
required under Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S.
977 (1972).  As you are aware, a Vaughn index must describe each document claimed as
exempt with sufficient specificity “to permit a reasoned judgment as to whether the
material is actually exempt under FOIA.”  Founding Church of Scientology v. Bell, 603
F.2d 945, 949 (D.C. Cir. 1979).  Moreover, the Vaughn index must “describe each
document or portion thereof withheld, and for each withholding it must discuss the
consequences of supplying the sought-after information.”  King v. U.S. Dep’t of Justice,
830 F.2d 210, 223-24 (D.C. Cir. 1987) (emphasis added).  Further, “the withholding
agency must supply ‘a relatively detailed justification, specifically identifying the reasons
why a particular exemption is relevant and correlating those claims with the particular
part of a withheld document to which they apply.’” Id. at 224 (citing Mead Data Central
v. U.S.  Dep’t of the Air Force, 566 F.2d 242, 251 (D.C. Cir. 1977).  

In the event that some portions of the requested records are properly exempt from
disclosure, please disclose any reasonably segregable non-exempt portions of the
requested records.  See 5 U.S.C. §552(b).  If it is your position that a document contains
non-exempt segments, but that those non-exempt segments are so dispersed throughout
the document as to make segregation impossible, please state what portion of the
document is non-exempt, and how the material is dispersed throughout the document. 
Mead Data Central, 566 F.2d at 261.  Claims of nonsegregability must be made with the
same degree of detail as required for claims of exemptions in a Vaughn index.  If a
request is denied in whole, please state specifically that it is not reasonable to segregate
portions of the record for release.

Request for Expedition

Pursuant to 5 U.S.C. §552(a)(6)(E)(I) and Department of Justice regulations, 28
CFR Part 16, CREW requests that the Department of Justice expedite the processing of
this request in light of the compelling need for the requested information.  CREW is a
non-profit corporation engaged primarily in disseminating information it gathers from a
variety of sources, including the Freedom of Information Act, and seeks the information
requested in this FOIA request for the express purpose of disseminating it to the public. 
CREW’s website, www.citizensforethics.org, contains numerous examples of its efforts,
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including a link to a site, prepared by CREW, that details the many activities of Jack
Abramoff, a Washington lawyer and lobbyist currently under criminal investigation, and
the many powerful individuals linked to Abramoff through such things as campaign
contributions.  CREW recently  published a report, Addicted to Porn: How Members of
Congress Benefit from Pornography, that details the campaign contributions that
members of Congress had received from corporations involved in pornography.  It is
CREW’s hope that by disseminating this type of information, the public will be better
able to evaluate the actions of our public officials and will have a more effective voice,
including in the voting booth. 

There is a particular urgency in informing the public about the circumstances
surrounding the Department of Justice’s proposed penalties in the tobacco lawsuit.  News
reports have suggested that the proposed penalty was the product of improper political
influence brought to bear on the government’s trial team of career lawyers and that these
influences included improper attempts to have government witnesses alter their trial
testimony.  The public, as well as the court that is considering this matter, has a need to
know the true facts underlying the government’s proposed penalties.  Accordingly,
CREW requests that this request be expedited.       

Fee Waiver Request

In accordance with 5 U.S.C. §552(a)(4)(A)(iii), CREW requests a waiver of fees
associated with processing this request for records.  The subject of this request concerns
the operations of the federal government and the disclosures will likely contribute to a
better understanding of relevant government procedures by CREW and the general public
in a significant way.  Moreover, the request is primarily and fundamentally for non-
commercial purposes.  5 U.S.C. §552(a)(4)(A)(iii).  See, e.g., McClellan Ecological v.
Carlucci, 835 F.2d 1282, 1285 (9th Cir. 1987).  Specifically, these records are likely to
contribute to the public’s understanding of the individuals and organizations that
influence or attempt to influence the litigating position of the United States of America in
a lawsuit of major and far-reaching consequences.

CREW is a non-profit corporation, organized under section 501(c)(3) of the
Internal Revenue code.  CREW is committed to the protection of the citizen’s right to be
aware of the activities of government officials and to ensuring the integrity of those
officials.  CREW is dedicated to empowering citizens to have an influential voice in
government decisions and in the government decision-making process.  CREW uses a
combination of research, litigation, and advocacy to advance its mission.  The release of
information garnered through this request is not in CREW’s financial interest.  CREW
will analyze the information responsive to this request, and will likely share its analysis
with the public, either through memorandums, reports or press releases.

Under these circumstances, CREW fully satisfied the criteria for a fee waiver.
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If you have any questions about this request or foresee any problems in releasing
fully the requested records on an expedited basis, please call either Anne Weismann or
Melanie Sloan at (202) 588-5565.  Also, if CREW’s request for a fee waiver is not
granted in full, please contact our office immediately upon making such determination. 
Please send the requested documents to Anne Weismann, Citizens for Responsibility and
Ethics in Washington, 11 Dupont Circle, N.W., 2nd Floor, Washington, D.C.  20036.

Sincerely,

ANNE L. WEISMANN


