
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON and NATIONAL 
SECURITY ARCHIVE, 

Plaintiffs, 

v. 

THE HON. DONALD J. TRUMP, President of 
the United States of America and EXECUTIVE 
OFFICE OF THE PRESIDENT, 

 

Defendants. 

 

 

 

 

Case No. 1:17-CV-01228 (CRC) 

 

 
REPLY MEMORANDUM IN SUPPORT OF 

PLAINTIFFS’ MOTION TO ALTER OR AMEND JUDGMENT 
 

INTRODUCTION 

 On April 17, 2018, Plaintiffs moved to alter or amend this Court’s judgment of March 20, 

2018 pursuant to Fed. R. Civ. P. Rule 59(e) on the basis that the Court erroneously overlooked 

claims raised by Plaintiffs in their Complaint (Dkt. 22) (“Ps’ Mot.”).  In particular, Plaintiffs 

asked the Court to address two legal issues that if resolved in Plaintiffs’ favor would result in an 

amended judgment.  First, Plaintiffs asked the Court to consider Plaintiffs’ claim that 

Defendants’ knowing use of message-deleting applications violated Defendants’ ministerial 

obligations under the Presidential Records Act.  Ps’ Mot. at 1.  As Plaintiffs explained in the 

Memorandum in support of their Motion (“Ps’ Mem.”), the Court failed to consider this claim in 

rendering its decision.  Ps’ Mem. at 4.  Second, Plaintiffs asked the Court to consider their claim 

that Defendants violated their ministerial duties under the PRA to provide certain notifications 

prior to destroying presidential records.  Ps’ Mot. at 1.  The Court explicitly did not consider this 
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legal issue because it erroneously believed that Plaintiffs failed to raise it.  Ps’ Mem. at 7 (citing 

the Court’s March 20, 2018 Memorandum Opinion (Dkt. 21) (“Mem. Op.”) at 15 n.4).  

Defendants oppose this motion on grounds unsupported by law or fact. 

ANALYSIS 

I. Plaintiffs’ motion is properly construed as a Rule 59(e) motion to alter or amend a 
judgment because it asks the Court to reconsider aspects of its decision. 

 
Federal Rule of Civil Procedure 59(e) simply provides that “[a] motion to alter or amend 

a judgment must be filed no later than 28 days after the entry of the judgment.”  By its terms, 

Rule 59(e) contains two requirements: that the effect of the motion be an alteration or 

amendment of the court’s judgment and that it be filed within 28 days of the entry of that 

judgment.  The rule’s intent is to “‘make clear that the district court possesses the power’ to 

rectify its own mistakes in the period immediately following the entry of judgment.”  White v. 

N.H. Dep’t of Emp’t Sec., 455 U.S. 445, 450 (1982) (quoting Advisory Committee on Rules for 

Civil Procedure, Report of Proposed Amendments to Rules of Civil Procedure for the District 

Courts of the United States, reprinted in 5 F.R.D. 433, 476 (1946)). 

A Rule 59(e) motion’s substance, rather than its form, controls.  Thus, a post-judgment 

motion that “involves ‘reconsideration of matters properly encompassed in a decision on the 

merits[,]’” Osterneck v. Ernst & Whinney, 489 U.S. 169, 174 (1989) (quoting White, 455 U.S. at 

451), or that “draws into question the correctness of the judgment[,]” Emory v. Secretary of the 

Navy, 819 F.2d 291, 293 (D.C. Cir. 1987) (quoting 9 Moore’s Federal Practice ¶ 204.12[1] at 4-

67 (1987)), is properly considered a Rule 59(e) motion.  This is in contrast to a motion that 

requests the correction of a clerical error, one that is purely procedural (such as a motion for an 

extension of time), or one that requests relief that is “wholly collateral” to the judgment.  White, 

455 U.S. at 451 (1982) (motion that raises “legal issues collateral to the main cause of action” 
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not a Rule 59(e) motion).  Thus, any motion that requests substantive relief related to the subject 

matter of the judgment is a Rule 59(e) motion.  For example, in Osterneck v. Ernst & Whinney, 

the Supreme Court determined that a motion requesting discretionary prejudgment interest is a 

Rule 59(e) motion because awarding prejudgment interest requires the consideration of matters 

relating to the merits.  489 U.S. at 175–76. 

As a result, Rule 59(e) encompasses a wide variety of post-judgment motions and prayers 

for relief.  11 Charles Alan Wright, Arthur R. Miller, and Mary Kay Kane, Federal Practice and 

Procedure § 2810.1 at 152 (2012).  These include post-judgment motions for discretionary 

prejudgment interest, Osterneck, 489 U.S. at 175, motions for reconsideration, Piper v. U.S. 

Dep’t of Justice, 312 F. Supp. 2d 17, 20 (D.D.C. 2004), and motions to clarify a judgment, 

Moses v. Howard Univ. Hosp., 606 F.3d 789, 794 (D.C. Cir. 2010). 

A motion that asks the court to consider previously-raised but overlooked legal 

arguments is a Rule 59(e) motion.  Berge v. United States, 949 F. Supp. 2d 36, 41 (D.D.C. 2013).  

That is the case here.  Specifically, Plaintiffs’ motion asks the Court to reconsider its judgment 

because the Court overlooked two legal arguments raised by Plaintiffs.  Ps’ Mot. at 1; Ps’ Mem. 

at 2.  With respect to the first legal argument, Plaintiffs’ memorandum explained that “the Court 

committed clear error in failing to consider Plaintiffs’ separate claim that Defendants’ knowing 

use of certain message applications that prevent them from fulfilling their ministerial duty to 

categorize the records they create as either presidential or personal violates the PRA and is 

redressable through declaratory and mandamus relief.”  Ps’ Mem. at 4 (emphasis added).  With 

respect to the second legal argument, Plaintiffs referenced the Court’s statement in its Opinion 

that they did not raise the argument and asked the Court to remedy this error by addressing that 

argument which was in fact raised.  Ps’ Mem. at 7.   
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Defendants cited no legal authorities to support their arguments that Plaintiffs’ Motion is 

not a Rule 59(e) motion.  Instead, Defendants mischaracterize Plaintiffs’ Motion by stating that 

Plaintiffs are merely asking the Court to provide more detail in its opinion.  Defendants’ 

Opposition to Plaintiffs’ Motion to Alter or Amend Judgment (Dkt. 24) (“Ds’ Opp.”) at 7.  While 

Plaintiffs do indeed ask the Court to address meritorious legal arguments that the Court 

overlooked, and addressing such arguments might result in a more “detailed” opinion, 

Defendants cannot seriously contend that Plaintiffs do not seek to alter the Court’s judgment.  

Plaintiffs have asked the Court to reconsider two legal issues that it overlooked and have put 

forth an analysis as to why Plaintiffs should prevail on those issues.  By doing so, Plaintiffs have 

asked the Court to “‘reconsider[] . . . matters properly encompassed in a decision on the 

merits[,]’”  Osterneck, 489 U.S. at 174 (quoting White, 455 U.S. at 451), which is the very 

essence of a Rule 59(e) motion.  Due consideration of these issues, regardless of whether 

Plaintiffs prevail, would result in an amendment of the Court’s decision.   

II. Plaintiffs did not abandon or fail to assert any component of their mandamus 
claims.   

Contrary to Defendants’ assertions, Plaintiffs neither failed to assert nor abandoned any 

component of the mandamus claims articulated in the Complaint.  Nor are Plaintiffs seeking to 

introduce new arguments into the record.  Instead, Plaintiffs are simply asking the Court to alter 

or amend its judgment because the Court relied on an incorrect reading of Plaintiffs’ claims in its 

March 20 Opinion and Order.  

The gravamen of Plaintiffs’ motion is that the Court’s reading of their claims conflicts 

with the claims expressly set forth in the Complaint.  On a motion to dismiss, this Court must 

assume the “truth of all material factual allegations in the complaint and ‘construe[s] the 

complaint liberally, granting [the] plaintiff the benefit of all inferences that can be derived from 
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the facts alleged.’”  Am. Nat’l Ins. Co. v. FDIC, 642 F.3d 1137, 1139 (D.C. Cir. 2011) (quoting 

Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)); see also Moldauer v. Constellation 

Brands Inc., 87 F. Supp. 3d 148, 152 (D.D.C. 2015).  Accordingly, Plaintiffs’ Rule 59(e) motion 

appropriately raises the question of whether the Court’s legal analysis adequately considered the 

factual allegations in Plaintiffs’ Complaint.  As Plaintiffs explained in their memorandum, Ps’ 

Mem. at 2, 4–5, 7–8, these allegations were properly pleaded, see Compl. ¶¶ 55, 58, 90–97, 107–

08, and were argued in Plaintiffs’ response brief.  Plaintiffs’ Memorandum of Points and 

Authorities in Opposition to Defendants’ Motion to Dismiss (Dkt. No. 14) (“Ps’ Opp.”) at 11–12, 

23, 30–32, 36.  

Defendants’ suggestion that Plaintiffs somehow waived these components of their claims 

during the parties’ briefing and argument on the motion to dismiss lacks merit.  The fact that 

Plaintiffs’ briefing focused on the portions of the Complaint that were the focus of Defendants’ 

Motion to Dismiss does not constitute abandonment of any other part of the Complaint, 

particularly where, as here, Plaintiffs are arguing that the Court failed to consider the full scope 

of Plaintiffs’ claims.  See Ps’ Mem. at 7.1  For that reason, Plaintiffs are not using a Rule 59(e) 

motion to raise new arguments or to present evidence that could have been raised prior to 

judgment.  

Plaintiffs’ request that the Court alter or amend its judgment for failing to address aspects 

of Plaintiffs’ pleadings is readily distinguishable from the authorities upon which Defendants 

rely.  Those cases hold that novel legal arguments cannot be raised in a Rule 59(e) motion, but 

they say nothing about the circumstances here, where Plaintiffs are moving the Court to alter its 

judgment to reflect claims and arguments Plaintiffs previously asserted.  In GSS Group Ltd. v. 

                                                 
1 This is even more the case where Plaintiffs’ opposition to the motion to dismiss did, in fact, 
address their mandamus claims.  See Ps’ Opp. at 2, 11–12, 30, 31, 32–33. 

Case 1:17-cv-01228-CRC   Document 28   Filed 05/29/18   Page 5 of 12



6 
 

Nat’l Port Authority, the D.C. Circuit upheld the district court’s refusal to hear three novel legal 

theories that were first presented on plaintiffs’ 59(e) motion.  680 F.3d 805, 811–12 (D.C. Cir. 

2012) (internal citation omitted).  Unlike the plaintiff in GSS Group Ltd., Plaintiffs here are not 

articulating novel, independent legal theories for denying Defendants’ Motion to Dismiss.  

Instead, Plaintiffs’ Rule 59(e) motion appropriately asks the Court to consider whether legal 

arguments already advanced should result in a different judgment when the full extent of 

Plaintiffs’ allegations is properly considered.  Ps’ Mot. at 1–2.   

Similarly, Defendants’ reliance on Iweala v. Operational Techs. Servs., Inc., 634 F. Supp. 

2d 73, 80 (D.D.C. 2009), which quotes Hopkins v. Women’s Div., Gen. Bd. of Glob. Ministries, 

238 F. Supp. 2d 174, 178 (D.D.C. 2002), also misses the mark.  Those cases stand for the 

proposition that if a party opposing a motion fails to respond to arguments made by the moving 

party, the court may treat those points as having been conceded.  Hopkins, 238 F. Supp. 2d at 

178 (“It is well understood in this Circuit that when a plaintiff files an opposition to a motion to 

dismiss addressing only certain arguments raised by the defendant, a court may treat those 

arguments that the plaintiff failed to address as conceded.”).  These circumstances are not present 

here. Defendants do not (and cannot) identify any arguments they raised that Plaintiffs failed to 

contest.  See Ds’ Opp. at 8–9.  

III. 44 U.S.C. § 2203(b) and (c) support valid mandamus claims because the 
categorization or notification procedures they prescribe contain no discretionary 
component. 

44 U.S.C. § 2203(b) and (c) form the backbone of the Presidential Records Act.  Section 

2203(b) requires that  “[d]ocumentary materials produced or received by the President, the 

President’s staff, or units or individuals in the Executive Office of the President . . . be 

categorized as Presidential records or personal records upon their creation or receipt and be filed 

separately.”  Once materials are categorized as “Presidential records,” section 2203(c) prevents 
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them from being destroyed unless “the President obtains the views, in writing, of the Archivist” 

and “the Archivist states that the Archivist does not intend to take any action” to request the 

advice of Congress.   

As explained in Plaintiffs’ Memorandum, both provisions involve non-discretionary 

duties because they do not provide Defendants with the authority to determine whether to 

perform those actions.  Specifically, Plaintiffs explained that section 2203(b) is ministerial 

because Defendants are required to “‘categorize records as either presidential or personal based 

on a statutorily-imposed definition[] of what are presidential and personal records.’”  Ps’ Mem. 

at 6 (quoting Ps’ Opp. at 36).  Likewise, Defendants have no discretion “to effectively ‘change 

the definition of [presidential] records provided by Congress when exercising [their] obligations 

under the PRA’ by excluding all messages created” with message-deleting apps from the 

definition of a “Presidential record.”  Ps’ Mem. at 6 (quoting CREW v. Cheney, 593 F. Supp. 2d 

194, 220 (D.D.C. 2009) (emphasis in original)).  Similarly, section 2203(c) provides Defendants 

with no discretion to destroy presidential records other than by following the procedures 

prescribed in that section.  See Ps’ Mem. at 9. 

Defendants attempt to deflect any responsibility for violating the PRA away from 

themselves by arguing that violations by staff cannot be imputed to them.  Ds’ Opp. at 11–12.  

For example, Defendants argue that the President must only notify the Archivist under section 

2203(c) if he himself wishes to destroy presidential records, but has no obligation to do so if 

members of his staff or the EOP wish to destroy such records.  Id. at 11–12.  This reading is 

nonsensical and would render the PRA a nullity.  If Defendants were correct, the President’s 

staff could simply delete all records created by the White House, and the President would remain 

in perfect compliance with the PRA.  This cannot be the result Congress intended. 
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The PRA imposes duties on the President, the President’s staff, and “units or individuals 

in the Executive Office of the President.”2  Specifically, the President has an obligation “to take 

steps to assure that [presidential] records . . . are appropriately maintained and preserved.”  

Cheney, 593 F. Supp. 2d at 220.  In addition, because the PRA requires the categorization and 

preservation of documents produced or received by the President’s staff and units or individuals 

in the EOP, 44 U.S.C. § 2203(b), anyone who falls within those categories who creates or 

receives a document that could be a presidential record has, at the very least, an obligation to 

either categorize the document themselves, or preserve the document and submit it to the 

appropriate person for categorization, depending on the record management controls 

implemented by the President (or, more likely, his staff).  Additionally, section 2203(c) 

specifically imposes notification requirements on the President. 

Because the President has the obligation, in the first instance, to ensure that presidential 

records are preserved and maintained, 44 U.S.C. § 2203(a), and, secondly, to follow the 

procedures in section 2203(c) to dispose of presidential records, any violations of the PRA, even 

by his staff or individuals in the EOP, ultimately implicate him.  Even Defendants admit that “the 

PRA does invest the President with some responsibility for ensuring that White House staff 

comply with the PRA.”  Ds’ Opp. at 12.  Indeed, Defendants seem happy to take credit for the 

White House Counsel’s issuance of PRA compliance instructions (a delegation itself of the 

President’s obligations under section 2203(a)).  Id.  The President must likewise take 

responsibility for his staff’s failures.  Yet Defendants question how this Court can enforce a 

ministerial act the President must take to satisfy his obligations under section 2203(c) in light of 

his staff’s violations of the PRA.  Ds’ Opp. at 12.  The answer is simple: a writ of mandamus 

                                                 
2 Contrary to Defendants’ assertion, Ds’ Opp. at 11 n.8, Plaintiffs have consistently maintained 
that the EOP is a proper defendant in this case.  See e.g., Ps’ Opp. at 12, 28, 33, 35. 
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compelling the President to comply with his duty under section 2203(c) to notify the Archivist if 

he, his staff, or any unit or individual in the EOP wishes to destroy presidential records.  Such 

relief would direct the President to take this ministerial failure seriously and fix it.   

IV. The PRA does not preclude review of Plaintiffs’ mandamus claim. 

Finally, relying solely on the D.C. Circuit’s decision in Armstrong v. Bush, 924 F.2d 282 

(D.C. Cir. 1991) (“Armstrong I”), Defendants argue that Plaintiffs’ motion to alter or amend the 

judgment should be denied because the PRA precludes review of Plaintiffs’ mandamus claims.  

Plaintiffs briefed this issue thoroughly in their opposition to Defendants’ motion to dismiss and 

incorporate those arguments herein.  See Ps’ Opp. at 26–35.  

 To summarize, while Armstrong I held that Congress intended to preclude judicial review 

of a president’s “general compliance with the PRA,” 924 F.2d at 291, it left unanswered the 

breadth of this preclusion.  The D.C. Circuit answered that question in part in Armstrong v. Exec. 

Office of the President, 1 F.3d 1274 (D.C. Cir. 1993) (“Armstrong II), when it held that “courts 

are accorded the power to review guidelines outlining what is, and what is not, a ‘presidential 

record’ under the terms of the PRA.”  Id. at 1290.  Relying on this precedent, several courts in 

this district have recognized their ability to review PRA claims, including a challenge to the 

policies and guidelines of a vice president that allegedly excluded most of his records from the 

PRA, CREW v. Cheney, 593 F. Supp. 2d 194, 217 (D.D.C. 2009), and a challenge to a 

president’s disposal decision after leaving office.  Am. Historical Ass’n v. Peterson, 876 F. Supp. 

1300, 1318 (D.D.C. 1995). 

 The practices at issue in this case—classification decisions and the systemic failure to 

notify the Archivist of record destruction—fall well within this precedent.  They include 

Defendants’ uncontested use of message-deleting apps that knowingly prevent the President and 

his staff from making a threshold classification decision about whether a particular 
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communication is a presidential record that must be preserved, and their comply with the 

notification requirement of section 2203(c) prior to deleting presidential records.  Thus, contrary 

to Defendants’ interpretation, D.C. Circuit precedent—which includes Armstrong II, a case 

Defendants fail to even mention in their opposition brief—does not “bar[] all challenges to the 

management of Presidential records under the PRA,” Ds’ Opp. at 13, and most particularly does 

not bar a challenge to the Defendants’ failure to comply with the ministerial duties under the 

PRA that are at issue here. 

 Failing to demonstrate that the PRA precludes judicial review of Plaintiffs’ claims, 

Defendants attempt to recast those claims as seeking a categorical exemption for mandamus 

claims from the preclusion recognized in Armstrong I.  Ds’ Opp. at 14.  This argument, however, 

confuses issues of justiciability under the PRA with the availability of mandamus relief, which 

Congress made available to plaintiffs under a separate statute, 28 U.S.C. § 1361.  Section 1361 

confers independent subject matter jurisdiction on this Court to award a particular form of relief 

when certain conditions are met.  Here, Plaintiffs are requesting mandamus relief for the 

independent reason that they have identified violations of ministerial obligations the PRA 

imposes on Defendants for which there is no other adequate remedy.  As a self-contained 

remedy, mandamus is available once these prerequisites are met.  See, e.g., Council of & for the 

Blind of Del. Cnty. Valley, Inc. v. Regan, 709 F.2d 1521, 1533 (D.C. Cir. 1983).  

 Further, even if Plaintiffs’ claims were properly construed as falling within the reach of 

Armstrong I, a construction at odds with Armstrong II and other case law, as this Court 

recognized in its March 20 Opinion, the Court’s inability to review those claims under the PRA 

would not deprive Plaintiffs of a mandamus remedy.  Mandamus by its very nature fills the void 

where no other adequate remedy is available.  Cartier v. Sec’y of State, 506 F.2d 191, 199 (D.C. 
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Cir. 1974) (“One critical consideration in determining the propriety of resort to a writ of 

mandamus is the question of alternative remedies; the writ is usually denied when such 

alternatives exist.”).  As this Court already has recognized,  

It would be somewhat counterintuitive to conclude that a statute like the PRA (1) 
impliedly forecloses APA review, (2) thereby creating a need for mandamus 
review, and yet (3) impliedly forecloses that review as well. 

 
Mem. Op. at 10 (emphasis in original). 

 Further, the PRA shows no evidence of congressional intent to preclude plaintiffs from 

bringing mandamus claims to compel compliance with ministerial duties imposed by the PRA.  

See 44 U.S.C. §§ 2201 et seq.  That act contains no provision whatsoever barring private litigants 

from seeking mandamus relief (or any other claims for that matter).  In the absence of explicit 

preclusion of mandamus claims, the D.C. Circuit has rejected previous attempts by the 

government to argue that relief under section 1361 is unavailable.  See Ganem v. Heckler, 746 

F.2d 844, 852 (D.C. Cir. 1984) (rejecting claim that the availability of mandamus relief was 

precluded by the Social Security Act and explaining, “[t]he fact that Congress knows how to 

withdraw a particular remedy and has not expressly done so is some indication of a 

congressional intent to preserve that remedy”).  Here, given the absence of any indication that 

Congress intended to deprive Plaintiffs of a mandamus remedy, the Court should evaluate 

Plaintiffs’ mandamus claims on their own merits regardless of any preclusion of review 

recognized in Armstrong I.3 

                                                 
3 In their initial motion to dismiss, Defendants cited to cases they claimed support their argument 
that mandamus is not available when a statute precludes judicial review.  Defendants’ 
Memorandum of Points and Authorities in Support of Motion to Dismiss (Dkt. 11) at 22.  In 
those cases, however, the courts declined to issue mandamus relief because the Anti-Injunction 
Act expressly withdrew the jurisdiction of all courts over the claims at issue.  Here, by contrast, 
there is no such express preclusion; Defendants are relying solely on the implied preclusion 
recognized in Armstrong I (and limited in Armstrong II). 
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 Finally, contrary to Defendants’ suggestion, the Court should not fear that recognizing 

the availability of mandamus relief for the kind of PRA violations alleged here would open the 

courthouse doors to a flood of litigation.  As discussed during oral argument, mandamus, by its 

very nature, is an extraordinary remedy available only where there is no other adequate remedy 

and dependent on the identification of specific, non-discretionary duties owed to the plaintiffs.  

CONCLUSION 

Accordingly, Plaintiffs respectfully request that the Court grant Plaintiffs’ Motion to 

Alter or Amend the Judgment to address these matters.  

Respectfully submitted, 

BAKER & MCKENZIE LLP 
 

/s/ George M. Clarke III_______________ 
George M. Clarke III, D.C. Bar No. 480073 
Mireille R. Oldak,  D.C. Bar No. 1027998 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 
Phone: (202) 835-6184 
Fax: (202) 416-7184 
Email: george.clarke@bakermckenzie.com 
Email: mireille.oldak@bakermckenzie.com 

 
/s/ Angela C. Vigil_______________ 
Angela C. Vigil, Pro Hac Vice 
1111 Brickell Avenue, Suite 1700 
Miami, FL 33131 
Phone: (305) 789-8904 
Email: angela.vigil@bakermckenzie.com 
 
/s/ Katie Marcusse_______________ 
Katie Marcusse, Pro Hac Vice 
100 New Bridge Street 
London EC4V 6JA 
United Kingdom 
Phone: 44 20 7919 1508 
Email: katie.marcusse@bakermckenzie.com 

 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON 

 
/s/ Anne L. Weismann_______________ 
Anne L. Weismann, D.C. Bar No. 298190 
Conor M. Shaw, D.C. Bar No. 1032074 
455 Massachusetts Ave., N.W., Sixth Floor 
Washington, D.C. 20001 
Phone: (202) 408-5565 
Email: aweismann@citizensforethics.org 
Email: cshaw@citizensforethics.org 

Counsel for Plaintiffs                                                                                     Dated: May 29, 2018   
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