
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON et al., 

Plaintiffs,    
 

v.       
 
DONALD J. TRUMP et al.,   

Defendants.        

  
 
 
 
Case No. 17-cv-1228 (CRC) 

 
ORDER 

Plaintiffs Citizens for Responsibility and Ethics in Washington and the National Security 

Archive (collectively “CREW”) brought suit against President Donald Trump and the Executive 

Office of the President, alleging violations of the Presidential Records Act and the Take Care 

Clause of the Constitution.  In response, the federal defendants moved to dismiss the case.  The 

Court did so on March 20, 2018.  It held that CREW had failed to state a valid mandamus claim 

because the sole duty it pointed to—the failure to issue effective guidelines—was not a 

ministerial duty sufficient to support mandamus relief.  See Citizens for Responsibility & Ethics 

in Washington v. Trump (“CREW”), -- F. Supp. 3d. --, 2018 WL 1401271, at * 7–9 (D.D.C. 

Mar. 20, 2018).  The Court further held that CREW had failed to state a valid Take Care Clause 

claim.  Id. at *11.   

CREW has now filed what it styles as a Rule 59(e) motion to alter or amend judgment.  

“A Rule 59(e) motion ‘is discretionary’ and need not be granted unless the district court finds 

that there is an ‘intervening change of controlling law, the availability of new evidence, or the 

need to correct a clear error or prevent manifest injustice.’”  Firestone v. Firestone, 76 F.3d 1205, 

1208 (D.C. Cir. 1996) (per curiam) (citation omitted).   
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CREW argues that there was clear error in the Court’s prior order because it failed to 

“address claims raised by [CREW] in their Complaint.”  Mem. P. & A. Supp. Pls.’ Mot. Amend 

Alter J. at 1.1  Specifically, CREW claims that it identified two other actions undertaken by the 

federal defendants—(1) the knowing use of certain instant messaging applications that 

automatically delete messages upon receipt or reading and (2) the failure to follow statutorily-

required notifications prior to destroying presidential records, id. at 3, 7—that constitute 

violations of ministerial duties under the Presidential Records Act.  These two duties sustain its 

mandamus claim, CREW says.  The federal defendants raise several arguments in response: that 

CREW has not filed a proper Rule 59(e) motion because it seeks to amend an opinion, not a 

judgment; that CREW waived its arguments as to these two new duties and, in any event, neither 

supports a mandamus claim; and that judicial review is precluded by the Presidential Records 

Act.  Defs.’ Opp’n Pls.’ Mot. Alter Amend J. at 6–16.   

The Court agrees with the federal defendants on their second point: CREW forfeited its 

arguments that either of the two duties it now points to—to refrain from using auto-deletion 

message applications or to adhere to the statutory requirements for notification prior to 

destroying presidential records—are ministerial duties supporting a mandamus claim.  As to this 

latter duty, the mandamus count of CREW’s complaint never once mentions a failure to adhere 

to the statutory requirements for notification.  See Compl. ¶¶ 103–108.  Nor does CREW’s 

opposition to the federal defendants’ motion to dismiss.  See Mem. P. & A. Opp’n Defs.’ Mot. 

Dismiss (“CREW Opp’n”) at 35–41.  Consequently, it has forfeited this argument. 

                                                 

1 CREW raises no arguments as to the Court’s dismissal of its Take Care Clause claim. 
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So, too, the argument that the federal defendants are violating a ministerial duty by using 

auto-deletion messaging applications.  While CREW may have mentioned these obligations in its 

complaint, Compl. ¶ 107, it did not do so in its opposition to the motion to dismiss, see CREW 

Opp’n at 35–41.  Rather, in arguing why it stated a valid mandamus claim, CREW repeatedly 

stated that the duty being violated here was only the duty to issue effective guidelines.  See id. at 

35 (“The writ of mandamus sought by Plaintiffs would simply require Defendants to perform 

their ministerial duty to issue classification guidelines that are consistent with the [Presidential 

Records Act].” (emphasis added)); id. at 37 (“If it is not a ministerial duty to issue and 

implement guidelines that define what a presidential record is . . . ” (emphasis added)); id. at 39 

(“Since Plaintiffs’ claim for mandamus relief would simply require the president to issue and 

maintain guidelines that are consistent with the congressional mandate reflected in the 

[Presidential Records Act] . . .” (emphasis added)).  By failing to identify any other duties in its 

opposition, CREW has forfeited its argument that the use of auto-deletion applications also 

violates a ministerial duty. 

Finally, even if CREW had not forfeited this final argument, it would be unavailing.  As 

the Court explained in its prior opinion, “neither of the[] two [statutory] provisions [CREW 

points to] obligates the President to perform any duty with the requisite level of specificity that 

mandamus requires.”  CREW, 2018 WL 1401271 at *8.  Rather, the Presidential Records Act 

accords the President discretion “to manage presidential records—including which records to 

maintain or destroy.”  Id.  Nowhere does the Act specifically prohibit the use of any particular 

means of communication.  As such, even if CREW had not forfeited its argument that the use of 

auto-deletion applications violated a ministerial duty, it still does not point to a sufficiently 

ministerial duty to sustain its mandamus claim.  
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For these reasons, it is hereby 

ORDERED that [22] Plaintiffs’ Motion to Alter or Amend Judgment is DENIED.  

SO ORDERED. 

 

      
 CHRISTOPHER R. COOPER 

 United States District Judge 
 
Date: June 25, 2018  
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