
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON and NATIONAL 
SECURITY ARCHIVE, 

Plaintiffs, 

v. 

THE HON. DONALD J. TRUMP, President of 
the United States of America and 

EXECUTIVE OFFICE OF THE PRESIDENT, 

 

Defendants. 

 

 

 

 

Case No. 1:17-CV-01228 (CRC) 

 

 

MOTION TO ALTER OR AMEND JUDGMENT 

Pursuant to Federal Rule of Civil Procedure 59(e), Plaintiffs, Citizens for Responsibility 

and Ethics in Washington and National Security Archive, by and through undersigned counsel, 

respectfully request that this Court reconsider its March 20, 2018 Opinion (Dkt. No. 21) setting 

forth the Court’s reasoning for its Order of the same date (Dkt. No. 20), which granted 

Defendant’s Motion to Dismiss (Dkt. No. 11).   

As set forth in more detail in the accompanying memorandum of law, the Court’s March 

20, 2018 Opinion appears to have incorrectly concluded that Plaintiffs did not raise claims that 

Defendants’ knowing use of message disappearing applications constitutes a violation of 

Defendants’ ministerial obligation to categorize messages upon their creation or receipt as either 

presidential or personal records and that Defendants violated their ministerial duties to provide 

certain statutorily compelled notification prior to destroying presidential records, and to have 
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overlooked the fact that Plaintiffs properly pleaded these violations of the Presidential Records 

Act in their Complaint.   

On April 17, 2018, counsel for Plaintiffs conferred with counsel for Defendants, who 

indicated that Defendants oppose the relief requested herein. 

WHEREFORE, Plaintiffs respectfully request that the Court reconsider its Opinion to 

address these claims.  A proposed order is attached hereto. 

Respectfully submitted, 

BAKER & MCKENZIE LLP 
 
/s/ George M. Clarke III_______________ 
George M. Clarke III, D.C. Bar No. 480073 
Mireille R. Oldak,  D.C. Bar No. 1027998 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 
Phone: (202) 835-6184 
Fax: (202) 416-7184 
Email: george.clarke@bakermckenzie.com 
Email: mireille.oldak@bakermckenzie.com 
 
/s/ Angela C. Vigil_______________ 
Angela C. Vigil, Pro Hac Vice 
1111 Brickell Avenue, Suite 1700 
Miami, FL 33131 
Phone: (305) 789-8904 
Email: angela.vigil@bakermckenzie.com 
 
/s/ Katie Marcusse_______________ 
Katie Marcusse, Pro Hac Vice 
100 New Bridge Street 
London EC4V 6JA 
United Kingdom 
Phone: 44 20 7919 1508 
Email: katie.marcusse@bakermckenzie.com 
 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON 
 
/s/ Anne L. Weismann_______________ 
Anne L. Weismann, D.C. Bar No. 298190 
Conor M. Shaw, D.C. Bar No. 1032074 
455 Massachusetts Ave., N.W., Sixth Floor 
Washington, D.C. 20001 
Phone: (202) 408-5565 
Email: aweismann@citizensforethics.org 
Email: cshaw@citizensforethics.org 

Counsel for Plaintiffs 

Dated: April 17, 2018 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON and NATIONAL 
SECURITY ARCHIVE, 

Plaintiffs, 

v. 

THE HON. DONALD J. TRUMP, President of 
the United States of America and 

EXECUTIVE OFFICE OF THE PRESIDENT, 

 

Defendants. 

 

 

 

 

Case No. 1:17-CV-01228 (CRC) 

 

 
MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 

PLAINTIFFS’ MOTION TO ALTER OR AMEND JUDGMENT 
 

INTRODUCTION 

 Plaintiffs respectfully move to alter or amend this Court’s judgment of March 20, 2018 

pursuant to Fed. R. Civ. P. Rule 59(e) to address claims raised by Plaintiffs in their Complaint 

but not addressed in the Court’s Memorandum Opinion (Dkt. 21) (“Mem. Op.”).  See Firestone 

v. Firestone, 76 F.3d 1205, 1208 (D.C. Cir. 1996) (per curiam) (Rule 59(e) motion should be 

granted when “there is . . . the need to correct a clear error or prevent manifest injustice”) 

(internal citation and quotation omitted).  “Relief under Rule 59(e) is warranted ‘when there 

were facts or legal issues properly presented but overlooked by the court in its decision’ or when 

the court’s decision rests on an incorrect premise.”  Berge v. United States, 949 F. Supp. 2d 36, 

41 (D.D.C. 2013) (quoting Burlodge Ltd. v. Standex Int’l Corp., No. 08-525, 2009 U.S. Dist. 

LEXIS 79576, at *9 (D.D.C. Sept. 3, 2009)). 
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The Court granted Defendants’ Motion to Dismiss Plaintiffs’ Presidential Records Act 

(“PRA”) claims in full based on its conclusion that Plaintiffs failed to state a valid mandamus 

claim.  This is so, the Court reasoned, because the statutory obligations that Plaintiffs seek to 

compel “are too discretionary in nature to satisfy the stringent requirements for mandamus 

relief.”  Mem. Op. at 2.  Although Plaintiffs do not agree with the Court’s determination that 

Plaintiffs have “failed to show that the [PRA] creates a ministerial duty to issue classification 

guidance,” Mem. Op. at 15 (emphasis added), Plaintiffs are not requesting that the Court 

reconsider that judgment.   

Instead, Plaintiffs respectfully request that the Court amend its judgment to address two 

separate issues explicitly raised in Plaintiffs’ Complaint but not included in the Court’s 

determination.  First, Plaintiffs respectfully contend that the Court committed error by failing to 

consider Plaintiffs’ claim that Defendants’ knowing use of message disappearing applications 

(“apps”) constitutes a violation of Defendants’ ministerial obligation to categorize messages 

upon their creation or receipt as either presidential or personal records.  Compl. ¶¶ 90–94, 97, 

107–08.  The Court’s opinion addresses only the claim that Defendants have a ministerial 

obligation to issue guidelines distinguishing between personal and presidential records.  Mem. 

Op. at 12–16.  The opinion does not, however, address whether the use of the apps themselves 

violates Defendants’ ministerial categorization duties under the PRA.  Second, the Court 

erroneously stated that Plaintiffs failed to allege that Defendants violated their ministerial duties 

to provide certain statutorily compelled notifications prior to destroying presidential records.  See 

Mem. Op. at 15 n.4.  This issue, in fact, was pleaded, see Compl. ¶¶ 95–96, and not challenged 

in Defendants’ Motion to Dismiss.   
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The Court’s consideration and ruling on these issues will serve both parties’ interests in a 

just and speedy resolution of this action, avoiding the possibility of piecemeal or unnecessary 

appeals.   

ARGUMENT 

I. The Court erred by failing to address Plaintiffs’ claim that Defendants’ knowing use 
of certain messaging applications violates a ministerial duty to categorize the 
records they create as either presidential or personal.  

 
In its Opinion, the Court construed Plaintiffs’ PRA claims narrowly, reasoning that they 

rise or fall on the question of whether the PRA creates a ministerial duty that the President issue 

classification guidelines.  See Mem Op. at 14 (“In all, the statute does not require that any 

particular classification guidance be created, let alone that the President must create it.”); id. at 

16 (“[T]he Act nowhere clearly and definitively directs him [the President] to issue particular 

guidelines.”).  In reaching this conclusion, the Court began its analysis with the recognition that 

“[t]he use of automatically-disappearing text messages to conduct White House business would 

almost certainly run afoul of the Presidential Records Act.”  Mem. Op. at 1.  Despite this 

recognition, the Court narrowly construed Plaintiffs’ claims as centered exclusively on the 

failure to issue “guidelines prohibiting the use of the challenged messaging apps[.]”  Id. at 13 

(“CREW contends that it has identified a clear and compelling duty here: the duty to issue 

(effective) record classification guidelines.”).  From this construction, the Court reasoned that 

while the PRA references “the ‘implementation of records controls,’” id. at 14 (citing 44 U.S.C. 

§ 2203(a)), “nothing in the statute says those ‘controls’ must include classification guidelines.”  

Id.  Interpreting the PRA as failing to dictate what steps the President must take and what 

guidance, if any, the President must issue, the Court concluded that CREW has failed to state a 

valid mandamus claim.  Id. at 16. 
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In so holding, the Court committed clear error in failing to consider Plaintiffs’ separate 

claim that Defendants’ knowing use of certain message applications that prevent them from 

fulfilling their ministerial duty to categorize the records they create as either presidential or 

personal violates the PRA and is redressable through declaratory and mandamus relief.   

Plaintiffs properly presented this claim in their Complaint.  For example, paragraph 55 of the 

Complaint alleges  

[o]n information and belief, the President, his staff, and the EOP 
are failing to comply with the PRA when they use Signal to 
conduct presidential or federal business, because they do not 
affirmatively decide whether a record sent via Signal is a 
presidential record requiring preservation before they delete the 
communications. 

 
Similarly, the Complaint explains that destruction with the use of Confide “occurs with 

no independent assessment by the message sender or recipient of whether the message 

constitutes a presidential record.”  Compl. ¶ 58.  Based on these and other factual allegations, 

Plaintiffs’ Complaint asserts that the use of Confide and Signal violates the PRA in several key 

ways: 

• it “prevent[s] any reasoned consideration of whether a particular electronic 

message is a presidential record that must be preserved” (Compl. ¶ 92); 

• the source code and software supporting these apps “treat all electronic messages 

produced or received by the President, his staff, and/or the EOP similarly, no 

matter their content” (Compl. ¶ 94); and 

• the use of these apps “results in the wholesale destruction of presidential records 

without following the statutorily prescribed steps a President must take before 

deleting presidential records.” (Compl. ¶ 96). 
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 Although several of these allegations were contained in Claim One, which sought 

declaratory relief, Plaintiffs cross-referenced and incorporated these allegations in Claim Three, 

which sought mandamus relief.  See Compl. ¶ 103.  The Complaint seeks mandamus relief for 

this PRA violation based on the provisions of the statute that “leave[] the President no discretion 

to remove entire classes of communications from the statute’s reach simply because of their 

method of communication.”  Compl. ¶ 107.  As set forth in the Complaint, this is precisely the 

net effect of “using messaging platforms like Confide and Signal that destroy records before any 

determination can be made as to whether they should be preserved as presidential records under 

the PRA.”  Id. 

 Setting aside the Complaint, Plaintiffs also raised this claim in their Opposition to 

Defendants’ Motion to Dismiss.  In that Opposition, Plaintiffs described their PRA claims as 

challeng[ing] the Defendants’ knowing use of message-deleting 
apps that prevent the preservation of presidential records because, 
in the first instance, they ‘prevent any reasoned consideration of 
whether a particular electronic message is a presidential record that 
must be preserved.’ 

 
Plaintiffs’ Memorandum of Points and Authorities in Opposition to Defendants’ Motion to 

Dismiss (Dkt. No. 14) (“Ps’ Opp.”) at 11 (citing Compl. ¶ 92).  Plaintiffs further explained how 

using these apps “contravenes the requirements of the PRA because they usurp the critical 

record-keeping functions the PRA imposes on the [Defendants].”  Ps’ Opp. at 12.  Significantly, 

Plaintiffs distinguished this claim as separate from their challenge to “Defendants’ failure to 

issue guidelines concerning the use of these message-deleting apps . . . .”  Id. 

 In their Opposition, Plaintiffs further explained why these claims are judicially 

reviewable because they “fall within the arc” of the post Armstrong I decisions, Ps’ Opp. at 30, 

as “‘classification decisions’ subject to judicial review.”  Id. at 31.  Moreover, they are 
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redressable through mandamus to compel Defendants’ compliance with their ministerial 

obligation under the PRA to “categorize records as either presidential or personal based on a 

statutorily-imposed definition[] of what are presidential and personal records.”  Id. at 36 (citation 

omitted).  In support of this argument, Plaintiffs cited the finding in CREW v. Cheney, 593 F. 

Supp. 2d 194 (D.D.C. 2009), that “the [President] has a ministerial obligation to preserve 

[presidential] Records as they are defined in the PRA.”  Ps’ Opp. at 36.  Here, as in CREW v. 

Cheney, Plaintiffs are challenging actions by the Defendants that effectively exclude a category 

of records from the PRA, namely those created through the challenged message apps.  See 

Cheney, 593 F. Supp. 2d at 200, 201.  And here, as in CREW v. Cheney, Defendants have no 

discretion to effectively “change the definition of [presidential] records provided by Congress 

when exercising [their] obligations under the PRA” by excluding all messages created by apps 

like Confide and Signal from the PRA’s reach.  Id. at 220 (emphasis in original). 

The Court’s failure to address Plaintiff’s claim that the knowing use of the messaging 

apps effectively excludes any messages they create from the reach of the PRA is clear error.  

This claim, distinct from CREW’s claim that Defendants have failed to issue classification 

guidance, rests on Defendants’ ministerial duty—recognized in CREW v. Cheney—to preserve 

records as they are defined in the PRA, a definition that expressly includes electronic and other 

digital messages.  See 44 U.S.C. § 2209.  The issue was properly raised in Plaintiffs’ Complaint 

and argued in Plaintiffs’ Opposition to Defendants’ Motion to Dismiss.  The Court should 

remedy this error by properly addressing this specific claim on this motion to alter or amend 

under Rule 59(e). 
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II. The Court erred by failing to address Plaintiffs’ allegation that Defendants’ failure 
to provide certain statutorily compelled notifications prior to destroying 
presidential records provided the basis for a valid mandamus claim. 

In its Opinion, the Court correctly noted that Plaintiffs alleged that the duty to issue 

effective record classification guidelines was a clear and compelling ministerial duty, the failure 

of which implicated the mandamus statute.  Mem Op. at 13.  The Court later noted that the PRA 

“does require the President to undertake certain specific notifications prior to the destruction of 

records,” but incorrectly determined that Plaintiffs did not “raise an argument that the President 

has failed to comply with any ministerial duties as regards those procedures.”  Mem Op. at 15 n. 

4.  In fact, Plaintiffs raised exactly this point in their Complaint.  Compl. ¶¶ 95–96.  Specifically, 

the Complaint states that the PRA “limits the ability of a President to dispose of or destroy 

presidential records during his term in office” and that before such destruction takes place, “the 

President must solicit the views of the Archivist in writing concerning the President’s proposed 

disposal or destruction of presidential records.”  Compl. ¶ 95.  The Complaint further alleges that 

the Defendants’ use of messaging apps like Signal and Confide “results in the wholesale 

destruction of presidential records without following the statutorily prescribed steps a President 

must take before deleting presidential records.”  Compl. ¶ 96.  This is because such apps 

automatically and instantaneously delete message after they are read by the recipient.  Compl. ¶¶ 

93–94.  Thus, by their nature, these apps prevent the notification and obtaining of written views, 

steps that are required before presidential records can be destroyed.  Incorporating and re-

alleging the above-referenced paragraphs, Compl. ¶ 103, Plaintiffs’ Complaint then requests “a 

writ of mandamus and injunctive relief ordering the President, his staff, and the EOP to comply 

with their mandatory, non-discretionary duties under the PRA . . . .”  Compl. ¶ 108.   

Defendants, in their Motion to Dismiss, focused only on the portion of the PRA stating 

that the President “shall take all such steps as may be necessary to assure that the activities, 
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deliberations, decisions, and policies that reflect the performance of the President’s 

constitutional, statutory, or other official or ceremonial duties are adequately documented and 

that such records are maintained as Presidential records pursuant to the requirements of this 

section and other provisions of law.”  Defendants’ Memorandum of Points and Authorities in 

Support of Motion to Dismiss (Dkt. No. 11) (“Ds’ Mem.”) at 23.  Defendants did not address 

Plaintiffs’ argument that the PRA also requires the President to notify the Archivist of his intent 

to destroy presidential records and that the use of the messaging apps prevents the President from 

carrying out this duty.  While Plaintiffs did not focus on this argument in their Opposition to 

Defendants’ Motion to Dismiss, they did reference the relevant section of the PRA, noting that 

“[t]he PRA does not afford the [P]resident discretion to destroy records as he sees fit.”  Ps’ Opp. 

at 36.  In failing to address the argument that Plaintiffs made in their Complaint while granting 

Defendants’ Motion as to all claims against Defendants, the Court committed clear error.  

Indeed, when properly considered, these arguments form the basis for a holding that Plaintiffs 

have stated a valid mandamus claim. 

The Court correctly stated in its Opinion that mandamus may only be awarded when the 

plaintiff can show that the defendant has violated a clear and compelling ministerial duty owed 

to her.  Mem Op. at 13 (citing In re Cheney, 406 F.3d 723, 729 (D.C. Cir. 2005) (en banc)).  A 

duty is ministerial if it “is one that admits of no discretion, so that the official in question has no 

authority to determine whether to perform the duty.”  Mem Op. at 13 (citing Swan v. Clinton, 

100 F.3d 973, 977 (D.C. Cir. 1996)).  In this case, the President’s duty to notify the Archivist 

before destroying presidential records is a ministerial duty owed to the general public, including 

Plaintiffs, that Defendants have violated through the use of messaging apps that do not permit 

such notification to occur before destruction of records is complete. 
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Pursuant to the PRA, the President must notify the Archivist and obtain his views in 

writing on the proposed disposal of presidential records that no longer have administrative, 

historical, informational, or evidentiary value.  44 U.S.C. § 2203(c)(1).  Then, the President may 

dispose of such presidential records only if the Archivist states that he does not intend to take 

any action under 44 U.S.C. § 2203(e) or if copies of the disposal schedule are submitted to the 

appropriate congressional committees at least 60 calendar days of continuous session of 

Congress in advance of the proposed disposal date.  44 U.S.C. § 2203(c)(2), (d).  While the 

President may have discretion in determining which records satisfy the criteria for destruction, 

the requirements that the President notify the Archivist and obtain his written views admit of no 

discretion.  44 U.S.C. § 2203(c).   

In addition to a legal basis, Plaintiffs can also demonstrate clear and compelling equitable 

grounds for a writ of mandamus to enforce the above ministerial duty.  See 13th Regional Corp. 

v. U.S. Dep’t of Interior, 654 F.2d 758, 760 (D.C. Cir. 1980) (noting that mandamus is 

“governed by equitable considerations”).  That equitable basis is plain on the face of the PRA.  

Specifically, once the Archivist has been notified of a proposed disposal, he must request advice 

with respect to the proposed disposal from the Senate Committee on Rules and Administration 

and the Senate Committee on Governmental Affairs,1 as well as the House Committee on 

Oversight and the House Committee on Government Operations if, in his view, the records could 

be of special interest to Congress or consultation with Congress regarding such disposal is in the 

public interest.  44 U.S.C. § 2203(e).  Such consultations allow Congress to exercise its oversight 

to prevent the destruction of records.  See Armstrong v. Bush, 924 F.2d 282, 290 (D.C. Cir. 

1991).  Particularly in this case, where Defendants have urged that it is indeed the proper role of 

                                                 
1 This committee is now called the Senate Committee on Homeland Security and Governmental 
Affairs.   
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Congress, rather than Plaintiffs, to prevent Defendants from “violat[ing] the PRA with 

impunity,” Defendants’ Reply Memorandum in Support of Motion to Dismiss (Dkt. No. 19) at 

10, it is only equitable that Congress be afforded the chance to do so through the President’s 

ministerial notification duties under the PRA. 

Finally, the ministerial duty identified above is owed to the public, including Plaintiffs, a 

point on which both parties agree.  See Ds’ Mem. at 26; Ps’ Opp. at 38.  Despite Defendants’ 

arguments to the contrary, Plaintiffs, as members of the general public, may utilize a writ of 

mandamus to enforce Defendants’ exercise of such duties.  See Ps’ Opp. at 38. 

The Court’s failure in this regard is plain.  Plaintiffs properly raised this issue in their 

Complaint.  It was not the focus of Plaintiffs’ Opposition because Defendants did not address the 

issue in their Motion to Dismiss, although it was indeed referenced therein.  See Ps’ Opp. at 36.  

The Court should remedy this error by properly addressing the argument on this motion to alter 

or amend.  
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CONCLUSION 

Accordingly, Plaintiffs respectfully request that the Court grant Plaintiffs’ Motion to alter 

or amend its judgment to address these matters.  

Respectfully submitted, 

BAKER & MCKENZIE LLP 
 

 
/s/ George M. Clarke III_______________ 
George M. Clarke III, D.C. Bar No. 480073 
Mireille R. Oldak,  D.C. Bar No. 1027998 
815 Connecticut Avenue, N.W. 
Washington, D.C. 20006 
Phone: (202) 835-6184 
Fax: (202) 416-7184 
Email: george.clarke@bakermckenzie.com 
Email: mireille.oldak@bakermckenzie.com 

 
/s/ Angela C. Vigil_______________ 
Angela C. Vigil, Pro Hac Vice 
1111 Brickell Avenue, Suite 1700 
Miami, FL 33131 
Phone: (305) 789-8904 
Email: angela.vigil@bakermckenzie.com 
 
/s/ Katie Marcusse_______________ 
Katie Marcusse, Pro Hac Vice 
100 New Bridge Street 
London EC4V 6JA 
United Kingdom 
Phone: 44 20 7919 1508 
Email: katie.marcusse@bakermckenzie.com 

 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON 

 
/s/ Anne L. Weismann_______________ 
Anne L. Weismann, D.C. Bar No. 298190 
Conor M. Shaw, D.C. Bar No. 1032074 
455 Massachusetts Ave., N.W., Sixth Floor 
Washington, D.C. 20001 
Phone: (202) 408-5565 
Email: aweismann@citizensforethics.org 
Email: cshaw@citizensforethics.org 

Counsel for Plaintiffs 

Dated: April 17, 2018  
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