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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES 
PURSUANT TO CIR. R. 28(a)(1) 

 
 A. Parties and Amici 

 Citizens for Responsibility and Ethics in Washington and the National Security 

Archive were plaintiffs in the district court and are appellants here. The President of 

the United States, Donald J. Trump, and the Executive Office of the President were 

defendants in district court and are appellees here. There were no intervenors or amici 

in the district court. 

B. Ruling Under Review 
 
 Appellants seek review of the Memorandum Opinion entered on March 20, 

2018, by the Honorable District Court Judge Christopher R. Cooper granting 

defendants’ motion to dismiss. See Citizens for Responsibility and Ethics in Washington v. 

Donald J. Trump, 302 F. Supp. 3d 127 (D.D.C. 2018), available at JA___. 

 C. Related Cases 

 This case was not previously before this Court or any court other than the 

district court. Counsel is aware of no related cases currently pending in this Court or 

in any other court within the meaning of Cir. R. 28(a)(1). 

 

           s/  Abby C. Wright          
       Abby C. Wright 
       Counsel for the United States 
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INTRODUCTION  

Plaintiffs ask this Court to issue a writ of mandamus to the President and the 

Executive Office of the President (EOP) directing them to preclude the use of certain 

auto-deleting messaging applications. Plaintiffs’ principal claim is that the failure to 

issue guidelines prohibiting the applications violates the Presidential Records Act 

(“PRA”). Although plaintiffs’ brief does not acknowledge the fact, the White House 

Counsel issued a directive in February 2017 instructing White House personnel not to 

use these applications for official business. Plaintiffs’ suit is barred by Armstrong v. Bush 

(“Armstrong I”), 924 F.2d 282, 290 (D.C. Cir. 1991), which held that the PRA impliedly 

precluded judicial review of the President’s implementation of the statute. Plaintiffs’ 

attempt to circumvent that precedent by characterizing the obligations at issue as 

“non-discretionary” finds no support in this Court’s decision. Moreover, as the 

district court held, even assuming that suit is not barred by Armstrong I, plaintiffs have 

failed to identify a non-discretionary duty that could properly be enforced by a writ of 

mandamus. Plaintiffs’ attempt to restyle their statutory claim as a violation of the Take 

Care Clause adds nothing to their argument and provides no basis for judicial review.  

STATEMENT OF JURISDICTION 

Plaintiffs invoked the district court’s jurisdiction under 28 U.S.C. §§ 1331, 

1361, 2201, and 2202. Dkt No. 1, ¶ 7 (JA___). The district court dismissed plaintiffs’ 

complaint on March 20, 2018. Dkt No. 21 (JA___). Plaintiffs filed a notice of appeal 

on May 18, 2018, and amended that notice of appeal following the denial of a post-
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judgment motion. Dkt No. 25 (JA___); Dkt No. 30 (JA___). This Court has 

jurisdiction under 28 U.S.C. § 1291.   

STATEMENT OF THE ISSUE 

Whether plaintiffs have demonstrated entitlement to a writ of mandamus 

directing the President and the Executive Office of the President to issue guidelines 

prohibiting the use of self-deleting messaging applications on the ground that 

defendants have failed to perform non-discretionary duties imposed by the 

Presidential Records Act and the Take Care Clause.  

PERTINENT STATUTES AND REGULATIONS 

Relevant excerpts from the pertinent statutes are reproduced in the addendum 

to this brief. 

STATEMENT OF THE CASE 

I.  Statutory Background 

The Presidential Records Act, 44 U.S.C. § 2201 et seq., requires the President to 

“take all such steps as may be necessary to assure that the activities, deliberations, 

decisions, and policies that reflect the performance of the President’s constitutional, 

statutory, or other official or ceremonial duties are adequately documented and that 

such records are preserved and maintained as Presidential records.” 44 U.S.C. 

§ 2203(a). The PRA defines “Presidential records” as “documentary materials, or any 

reasonably segregable portion thereof, created or received by the President” or his 

staff “in the course of conducting activities which relate to or have an effect upon the 
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carrying out of the constitutional, statutory, or other official or ceremonial duties of 

the President.” Id. § 2201(2). The PRA’s definition of “Presidential records” does not 

include “any documentary materials that are . . . official records of an agency” as 

“agency” is defined under the Freedom of Information Act, 5 U.S.C. § 552(e). 44 

U.S.C. § 2201(2)(B).  

The Act further provides that “[d]ocumentary materials produced or received 

by the President, the President’s staff, or units or individuals in the Executive Office 

of the President . . . shall, to the extent practicable, be categorized as Presidential 

records or personal records upon their creation or receipt and be filed separately.” 44 

U.S.C. § 2203(b). The Act also states that “[d]uring the President’s term of office, the 

President may dispose of those Presidential records of such President that no longer 

have administrative, historical, informational, or evidentiary value if” certain 

conditions are met. Id. § 2203(c). Only Congress, through legislation, may reverse the 

President’s decision to dispose of records. See Armstrong v. Bush (Armstrong I), 924 F.2d 

282, 290 (D.C. Cir. 1991) (citing H.R. Rep. No. 95-1487, at 13 (1978)). 

Federal law also provides that White House employees “may not create or send 

a Presidential or Vice Presidential record using a non-official electronic message 

account” unless they forward a complete copy of the record to an official electronic 

messaging account. 44 U.S.C. § 2209(a).   
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Although Congress has required “the President to maintain records 

documenting the policies, activities, and decisions of his administration,” Congress 

left “the implementation of such a requirement in the President’s hands,” as this 

Court has explained. Armstrong I, 924 F.2d at 290. The statutory scheme and legislative 

history of the PRA reflect Congress’s careful balancing of the goals of preserving the 

public’s access to Presidential records with minimizing “outside interference with the 

day-to-day operations of the President and his closest advisors and to ensure 

executive branch control over presidential records during the President’s term in 

office.” Id. at 290. As a consequence of that balancing, this Court has held that “the 

PRA precludes judicial review of the President’s recordkeeping practices and 

decisions.” Id. at 291. 

II.  Procedural History 

A. Plaintiffs are Citizens for Responsibility and Ethics in Washington (CREW) 

and the National Security Archive. Plaintiffs’ complaint cited press reports that some 

members of the President’s staff were using messaging applications known as “Signal” 

and “Confide” to communicate with one another on matters of official business. Dkt 

No. 1, ¶¶ 50, 56 (JA___). Signal allows a user to set an automatic timer that deletes a 

message from all devices after a certain period of time, id. ¶ 52 (JA___), and Confide 

automatically deletes text messages when the recipient “wands” over the message’s 

words to read them, id. at ¶ 56 (JA___).  

USCA Case #18-5150      Document #1765405            Filed: 12/21/2018      Page 12 of 40



5 
 

The complaint also noted that Members of Congress had sent a letter to the 

White House Counsel’s Office in March 2017 regarding the use of messaging 

applications. Dkt No. 1, ¶¶ 63, 64 (JA___). The White House did not directly respond 

to questions regarding Signal and Confide, but explained that “[i]t is the policy of the 

White House to comply with the preservation requirements of the PRA regardless of 

where presidential records reside, how they are created, or the manner in which they 

are transmitted.” Dkt No. 14, at 6 (JA___). 

In February 2017 the White House Counsel’s Office issued a memorandum 

that specifically instructed White House staff regarding their duty to preserve records 

under the PRA. See Memorandum for All Personnel re Presidential Records Act 

Obligations (Feb. 22, 2017), available at https://go.usa.gov/xEckn (White House 

Counsel Memo). As relevant here, the memorandum emphasized that White House 

staff were “required to conduct all work-related communications on [their] official 

EOP email account.” Id. (emphasis omitted). The memorandum also stated that staff 

“should not use instant messaging systems, social networks, or other internet-based 

means of electronic communication to conduct official business without the approval 

of the Office of the White House Counsel.” Id. (emphasis omitted). The 

memorandum was later released publicly pursuant to a Freedom of Information Act 

(FOIA) request and posted on the National Archives and Records Administration’s 
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website. See Dkt No. 19, at 14-15 (JA___) (government reply brief informing the court 

of the memorandum). 

Plaintiffs’ complaint named as defendants the President and the Executive 

Office of the President. The complaint set out four claims. First, it sought a 

declaratory judgment that the “knowing use by Defendants of messaging apps that 

prevent the preservation of presidential records violates the Presidential Records Act.” 

Dkt No. 1, at 29 (capitalization modified) (JA___). Second, it sought a declaratory 

judgment that “the failure of the President, his staff, and the EOP to issue guidelines 

concerning the use of messaging apps that prevent document preservation violates the 

Presidential Records Act.” Id. at 32 (capitalization modified) (JA___). Third, it sought 

a writ of mandamus and an injunction “compelling President Trump, his staff, and the 

EO[P] to comply with their non-discretionary duties under the PRA.” Id. at 33 

(capitalization modified) (JA___). Finally, it sought a declaratory judgment that the 

President’s “use of the executive order process to remove records and rulemaking 

from the [Federal Records Act (FRA)] and FOIA and the [Administrative Procedure 

Act] is contrary to law and violates the President’s constitutional obligation to take 

care to faithfully execute the law.” Id. at 34 (capitalization modified) (JA___). 

B. On March 20, 2018, the district granted the government’s motion to dismiss. 

Dkt No. 21 (JA___). 
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The district court explained that the PRA reflected “a careful legislative 

balancing” and did not “create a private right of action to enforce the Act.” Dkt No. 

21, at 2 (JA___). Accordingly, plaintiffs “must root their [first three] claims 

elsewhere” in order to obtain judicial review. Id.  

The court found it unnecessary to decide whether suit was barred by this 

Court’s decision in Armstrong I, because plaintiffs failed, in any event, to satisfy the 

standards for mandamus relief. The court explained that the action that the plaintiffs 

sought to compel under the PRA—“the issuance of guidelines prohibiting the use of 

the challenged messaging apps—are too discretionary in nature to satisfy the stringent 

requirements for mandamus relief.” Dkt No. 21, at 2 (JA___).   

 Rejecting plaintiffs’ additional claim that the President’s “practice of making 

policy through executive order rather than administrative rulemaking” violated the 

Take Care Clause. Dkt No. 21, at 16 (JA___), the court declared that “[e]ven 

assuming some universe of viable Take Care Clause claims exists, [plaintiffs’] claim 

here does not fall within it.” Id. at 20 (JA___). The court pointed out that plaintiffs 

did not challenge any executive orders in particular, did not argue that the President 

lacked authority to issue executive orders, and did not “offer any reason why an 

administration could not, in good faith, elect to act through executive order rather 

than administrative action, even if that decision has incidental effects on the 

preservation of government records and the public’s access to them.” Id. 
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 Plaintiffs submitted what they styled as a Federal Rule of Civil Procedure 59(e) 

motion to alter or amend the district court’s judgment, arguing that the court had 

failed to consider that defendants had violated additional ministerial duties under the 

PRA. Dkt No. 22, at 1-2 (JA___).The district court held that “CREW forfeited its 

arguments that either of the two duties it now points to—to refrain from using auto-

deletion message applications or to adhere to the statutory requirements for 

notification prior to destroying presidential records—are ministerial duties supporting 

a mandamus claim,” and it denied plaintiffs’ motion. Dkt No. 29, at 2, 4 (JA___). 

SUMMARY OF ARGUMENT 

A. The gravamen of plaintiffs’ claim under the Presidential Records Act is that 

the President was required by the Act to issue guidelines governing the use of auto-

deleting message applications. This claim is barred by Armstrong v. Bush, 924 F.2d 282, 

290 (D.C. Cir. 1991), in which this Court held that the Presidential Records Act 

precludes judicial review of claims that the President failed to comply with 

requirements of the Act. After undertaking a comprehensive review of the PRA, the 

Court concluded that “it is difficult to conclude that Congress intended to allow 

courts, at the behest of private citizens, to rule on the adequacy of the President’s 

records management practices or overrule his records creation, management, and 

disposal decisions.” Id. at 920.  

 Plaintiffs cannot circumvent the PRA’s judicial review bar simply by casting 

their claims under the rubric of a request for mandamus relief and by describing the 

USCA Case #18-5150      Document #1765405            Filed: 12/21/2018      Page 16 of 40



9 
 

duties at issue as “non-discretionary.” The purported obligations here are no more 

“non-discretionary” than the duties at issue in Armstrong I, and nothing in the Court’s 

opinion suggests that a plaintiff can obtain review on the type of theory advanced 

here.   

B. The district court did not reach this threshold issue because it correctly 

concluded that, even if suit is not barred by Armstrong I, plaintiffs have failed to meet 

the stringent standards for mandamus relief. The PRA does not impose a clear, 

ministerial duty on defendants to issue classification guidelines concerning specific 

computer applications. To the contrary, the PRA affords the President great 

discretion in carrying out his duties under the statute.   

Plaintiffs’ contentions are particularly anomalous because the White House 

Counsel, in February 2017, issued guidelines that directed White House personnel not 

to use the challenged messaging applications for official business. It is therefore 

unclear at this point what relief plaintiffs believe could properly be issued in a writ of 

mandamus. 

C. Plaintiffs cite two additional arguments regarding non-discretionary duties 

purportedly established by the PRA. They did not develop these arguments until after 

their suit was dismissed, and the district court correctly held that they were thus 

forfeited. The arguments are, in any event, barred by Armstrong I and, like the 

contentions timely raised in district court, would in any case fail to demonstrate an 

entitlement to mandamus relief. Plaintiffs contend that the use of the messaging 
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applications prevents the White House from classifying records as presidential or 

personal. Plaintiffs tilt at windmills: White House personnel have been instructed that 

the applications are not to be used for official business. Plaintiffs similarly fail to 

advance their argument in urging that the White House “must follow the procedures 

prescribed in the PRA” before destroying presidential records. Pl. Br. 36. This 

argument flies in the face of Armstrong I, and disregards the broad discretion vested in 

the President.   

D. Plaintiffs have abandoned the arguments made in district court with regard 

to the Take Care Clause, and make new arguments, which are waived. These 

arguments, like plaintiffs’ other forfeited contentions, are also meritless. These 

arguments reduce to the assertion that the purported failure to comply with the PRA 

constitutes a violation of the Take Care Clause. Plaintiffs are wrong, and their 

constitutional argument does nothing to advance their case.  

STANDARD OF REVIEW 

This Court reviews a district court’s grant of a motion to dismiss de novo. King 

v. Jackson, 487 F.3d 970, 972 (D.C. Cir. 2007). 
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ARGUMENT 

THE DISTRICT COURT PROPERLY CONCLUDED THAT PLAINTIFFS ARE NOT 

ENTITLED TO MANDAMUS RELIEF. 

A. The PRA precludes judicial review of compliance with the Act. 

1. In Armstrong v. Bush, 924 F.2d 282, 291 (D.C. Cir. 1991), this Court held that 

the Presidential Records Act “precludes judicial review of the President’s 

recordkeeping practices and decisions.” Armstrong I concerned allegations that 

President Reagan, Vice President Bush, and components of the Executive Office of 

the President “intend[ed] to delete material from the White House computer systems 

in violation of the FRA and the PRA.” Id. at 286. The Armstrong plaintiffs sought to 

preserve access to these computer records, which contained emails and other 

communications of administration officials over the course of several years. Id. at 286-

87. Plaintiffs sought a “declaration that many of the documents stored in the 

[computer] system at the close of the Administration are federal and presidential 

records” and an “injunction prohibiting the destruction of these documents and 

directing the President and [an EOP component] to classify and preserve the 

documents as required by the FRA and PRA.” Id. at 287. 

In rejecting the plaintiffs’ claims for relief, the Court explained that, although 

the PRA “contain[ed] no provision expressly precluding judicial review,” “the PRA is 

one of the rare statutes that does impliedly preclude judicial review.” Armstrong I, 924 

F.2d at 290. The Court recognized that “permitting judicial review of the President’s 
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compliance with the PRA would upset the intricate statutory scheme Congress 

carefully drafted to keep in equipoise important competing political and constitutional 

concerns.” Id. 

 In reaching this conclusion, the Court described the two competing concerns 

underlying the scheme that Congress created. On the one hand, “Congress sought to 

establish the public ownership of presidential records and ensure the preservation of 

presidential records for public access after the termination of a President’s term in 

office.” Armstrong I, 924 F.3d at 290. On the other hand, Congress was cognizant of 

“separation of powers concerns that were implicated by legislation regulating the 

conduct of the President’s daily operations,” and “therefore sought assiduously to 

minimize outside interference with the day-to-day operations of the President and his 

closest advisors.” Id. Congress resolved these competing concerns by “requiring the 

President to maintain records documenting the policies, activities, and decisions of his 

administration, [while] leaving the implementation of such a requirement in the 

President’s hands.” Id. Indeed, under the PRA, the Archivist has no authority to 

override a President’s decision to dispose of records, and Congress can only do so by 

passing legislation prohibiting disposal of particular documents. Id.  

The Court explained that “it is difficult to conclude that Congress intended to 

allow courts, at the behest of private citizens, to rule on the adequacy of the 

President’s records management practices or overrule his records creation, 

management, and disposal decisions.” Armstrong I, 924 F.3d at 290. The Court 
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declined to “second-guess” Congress’s “reli[ance] on the fact that subsequent 

Presidents would honor their statutory obligations to keep a complete record of their 

administrations.” Id. at 290-91.  

Plaintiffs cannot plausibly distinguish their claim from that addressed in 

Armstrong I. Plaintiffs’ complaint asserted that the President violated duties under the 

PRA with regards to “presidential records created by or received through applications 

like Confide and Signal,” Dkt No. 1, ¶ 97 (JA___), and that “President Trump, his 

staff, and the EOP have violated their non-discretionary statutory responsibilities 

under the PRA by failing to implement guidelines” that address whether the messages 

that are transmitted using Confide and Signal are presidential records under the Act. 

Id. ¶ 98-102 (JA___). Plaintiffs thus ask this Court to rule that the President must 

implement the PRA by issuing guidelines directed at the challenged messaging 

applications and by forbidding the use of particular applications. Like the plaintiffs in 

Armstrong I, plaintiffs here thus ask this Court to review the “President’s records 

management practices” and to “overrule his records creation, management, and 

disposal decisions.” 924 F.2d at 290.  

Plaintiffs’ seek to circumvent the Court’s holding in Armstrong I on the ground 

that the relief they request concerns what they describe as “non-discretionary duties.” 

Dkt No. 1, ¶ 98-102. That assertion in no way distinguishes this case from Armstrong I, 

where the plaintiffs alleged that the President violated a duty—which they would no 

doubt have characterized as “non-discretionary”—to preserve documents in a 
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computer system, some of which were alleged to be presidential records. See id. at 286-

87. As this Court explained, the PRA was not “intended to allow courts, at the behest 

of private citizens, to rule on the adequacy of the President’s records management 

practices.” Id. at 290. The result in Armstrong I would have been no different if the 

plaintiffs had invoked the Court’s mandamus power, and that tactic is equally 

unavailing here.   

2. Nothing in this Court’s subsequent decision in Armstrong v. Executive Office of 

the President, 1 F.3d 1274 (1993) (per curiam) (Armstrong II), calls that conclusion into 

question. Armstrong II reaffirmed Armstrong I’s holding that “decisions that involve 

materials that are truly presidential records are immune from judicial review,” 

Armstrong II, 1 F.3d at 1293, while distinguishing the Court’s limited role in reviewing 

whether certain records are properly characterized as presidential records subject to 

the PRA or as agency records subject to the FRA and FOIA.   

Following remand in Armstrong I, the plaintiffs amended their complaint and 

dropped their claim under the PRA. See Armstrong v. Executive Office of the President, 810 

F. Supp. 335, 337 n.1 (D.D.C. 1993). Instead, the plaintiffs invoked the FRA and 

FOIA to urge that a component of the EOP had “improperly instruct[ed] . . . staff to 

treat as presidential records materials that are, in fact, agency records subject to the 

FRA.” Armstrong II, 1 F.3d at 1290. This Court held that “courts are accorded the 

power to review guidelines outlining what is, and what is not, a ‘presidential record,’” 

as opposed to a federal record. Id. at 1290. Faced with a “potential definitional overlap 
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between agency records under the FOIA and presidential records under the PRA,” 

the Court concluded that it could properly review the EOP guidelines in that case 

“for the limited purpose of ensuring that they do not encompass within their 

operational definition of presidential records materials properly subject to the FOIA.” 

Id. at 1290, 1292. 

This case does not implicate the question addressed in Armstrong II. Plaintiffs 

here do not assert FRA or FOIA claims to “ensure that materials that are not subject 

to the PRA are not treated as presidential records.” 1 F.3d at 1294. There is no 

contention that the communications at issue are anything other than presidential 

records. Plaintiffs instead assert that the President and his staff have failed to 

implement policies or guidelines concerning certain presidential records. See, e.g., Dkt. 

No. 1, ¶¶ 61, 70-71, 101-02 (JA___).   

B. The district court correctly concluded that plaintiffs cannot satisfy 
the demanding standard for mandamus relief. 

The court correctly concluded that, even assuming this suit is not barred by 

Armstrong I, dismissal was required “because, to the extent judicial review is available 

here at all, CREW must still state a valid mandamus claim, [which] it has not done.” 

Dkt No. 21, at 12 (JA___).   

To show entitlement to mandamus relief, plaintiffs must demonstrate that they 

have “(1) a clear and indisputable right to relief, (2) that the government agency or 

official is violating a clear duty to act, and (3) that no adequate alternative remedy 
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exists.” American Hosp. Ass’n v. Burwell, 812 F.3d 183, 189 (D.C. Cir. 2016). The duty to 

be performed must be “ministerial and the obligation to act peremptory, and clearly 

defined.” 13th Reg’l Corp. v. U.S. Dep’t of Interior, 654 F.2d 758, 760 (D.C. Cir. 1980) 

(quoting United States ex rel. McLennan v. Wilbur, 283 U.S. 414, 420 (1931)). A 

ministerial duty “is one that admits of no discretion, so that the official in question has 

no authority to determine whether to perform the duty.” Swan v. Clinton, 100 F.3d 973, 

977 (D.C. Cir. 1996). “[E]ven if the plaintiff overcomes all these hurdles, whether 

mandamus relief should issue is discretionary.” In re Cheney, 406 F.3d 723, 729 (D.C. 

Cir. 2005) (en banc). 

Section 2203(a) provides that “[t]hrough the implementation of records 

management controls and other necessary actions, the President shall take all such 

steps as may be necessary to assure that the activities, deliberations, decisions, and 

policies that reflect the performance of the President’s constitutional, statutory, or 

other official or ceremonial duties are adequately documented and that such records 

are preserved and maintained as Presidential records.” 44 U.S.C. § 2203(a).  

As the district court recognized, the PRA in general, and section 2203(a) in 

particular, do not “reference[] classification guidelines . . . , let alone command[] their 

creation.” Dkt No. 21, at 14 (JA___). Although the statute refers to “records 

management controls,” the statute does not dictate the establishment of classification 

guidelines. Indeed, “[t]he PRA’s silence as to any specific requirement is deafening for 

purposes of mandamus review.” Id., at 14-15 (JA___).  
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Similarly, the PRA’s admonition that the President “shall take all such steps as 

may be necessary” to preserve presidential records vests “discretion [in] the President 

in determining how to carry out his obligations under the Presidential Records Act.” 

Dkt No. 21, at 15 (JA___). The statute leaves to the President the “discretion to 

determine what steps are necessary,” and permits the President to determine, in his 

discretion, “whether any particular, individual record” has “‘administrative, historical, 

informational, or evidentiary value.’” Id. (quoting 44 U.S.C. § 2203(c)). Although “the 

Presidential Records Act may obligate the President to take steps to preserve records, 

it nowhere dictates which steps to take.” Id. at 16. The statute simply “does not clearly 

command the actions CREW seeks to compel.” Id.  

Plaintiffs’ attempt to invoke the Court’s mandamus authority is particularly 

anomalous because, as the government noted in district court, the White House 

Counsel issued a memorandum in February 2017 advising White House personnel of 

their obligation to comply with the PRA—the very type of guidelines that the 

plaintiffs demand.*

 That memorandum expressly covers the kinds of messaging applications at 

issue in this case, advising White House personnel that they “must preserve electronic 

communications that are presidential records” and they are “required to conduct all 

                                                 
* The memorandum issued on February 22, 2017; it was later released pursuant 

to a FOIA request and posted on the National Archives and Records Administration’s 
website. The government referred to this memorandum in its reply brief to the district 
court. See Dkt No. 19, at 9, 14-15 (JA___).  
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work-related communications on [their] official EOP email account.” White House 

Counsel Memo, https//ww.go.usa.gov/xEckn (emphasis omitted). The memorandum 

further explains that staff “should not use instant messaging systems, social networks, 

or other internet-based means of electronic communication to conduct official 

business without the approval of the Office of the White House Counsel.” Id. 

(emphasis omitted). If such records are ever created or received, staff “must preserve 

them by sending them to [an] EOP email account via a screenshot or other means.” 

Id. It is unclear what additional guidelines plaintiffs believe are specifically compelled 

by the statute in a manner “that admits of no discretion,” Swan, 100 F.3d at 977. 

Finally, insofar as plaintiffs ask the Court to issue a writ of mandamus to the 

President, their arguments disregard precedent of the Supreme Court and this Court.  

This Court has made clear that “[w]ith regard to the President, courts do not have 

jurisdiction to enjoin him.” Newdow v. Roberts, 603 F.3d 1002, 1013 (D.C. Cir. 2010) 

(citing Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 501 (1867)), and Franklin v. 

Massachusetts, 505 U.S. 788, 827-28 (1992) (Scalia, J., concurring in part and concurring 

in the judgment)); see also id. at 1012 (“A court—whether via injunctive or declaratory 

relief—does not sit in judgment of a President’s executive decisions.”). As this Court 

observed in Swan, it has “never attempted to exercise power to order the President to 

perform a ministerial duty,” explaining that “[t]he reasons why courts should be 

hesitant to grant such relief are painfully obvious”: the President “is a coequal branch 

of government, and for the President to ‘be ordered to perform particular executive  

USCA Case #18-5150      Document #1765405            Filed: 12/21/2018      Page 26 of 40



19 
 

. . . acts at the behest of the Judiciary,’ . . . at best creates an unseemly appearance of 

constitutional tension and at worst risks a violation of the constitutional separation of 

powers.” Swan, 100 F.3d at 978 (citations omitted; ellipsis in original) (quoting 

Franklin, 505 U.S. at 827 (Scalia, J., concurring in part and concurring in the 

judgment)). 

C. Plaintiffs’ additional arguments under the PRA are forfeited and, 
in any event, are no more meritorious than the claims they actively 
pressed in district court.  

Plaintiffs argue on appeal that the district court failed to consider two 

additional bases for granting them mandamus relief. See Pl. Br. at 34-37. As discussed 

below, the district court correctly held that plaintiffs waived these additional 

mandamus arguments. These arguments are, in any event, no more substantial than 

the contentions that they actively pressed in district court.  

1. Plaintiffs first contend that the White House “failed to perform its 

ministerial duty to categorize records as presidential or personal when it used, 

authorized the use of, or did not effectively prohibit the use of, message-deleting 

applications.” Pl. Br. 34. Plaintiffs reason that since message-deleting apps prevent 

users from making that classification, “the use by the president and EOP of message-

deleting apps is . . . a per se failure to fulfill a ministerial duty.” Pl. Br. 36.  

As discussed, the White House Counsel in fact instructed EOP personnel in 

February 2017 that auto-deleting messaging applications should not be used for 

official business. See supra pp. 17-18. It is unclear whether plaintiffs believe that White 
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House personnel should be instructed to avoid use of the applications for even 

personal use, as well. If so, their argument is insubstantial. Indeed, as the district court 

observed, “[n]owhere does the [PRA] specifically prohibit the use of any particular 

means of communication,” Dkt No. 29, at 3 (JA___). Although plaintiffs insist that 

the alleged past use of messaging applications is evidence of “a per se failure to fulfill a 

ministerial duty,” Pl. Br. 36, they identify no non-discretionary obligation that could 

properly be the basis for an extraordinary writ.   

2. Plaintiffs are on no firmer ground in urging that the White House “must 

follow the procedures prescribed in the PRA” before destroying presidential records. 

Pl. Br. 36. This argument relies on Section 2203(c) of the PRA, which provides that 

“the President may dispose of those Presidential records of such President that no 

longer have administrative, historical, informational, or evidentiary value” so long as 

the President “obtains the views, in writing, of the Archivist concerning the proposed 

disposal of such Presidential records; and . . . the Archivist states that the Archivist 

does not intend to take any action under subsection (e) of this section.” 44 U.S.C. 

§ 2203(c).   

Like subsection 2203(b) of the PRA, subsection (c) does not “obligate[] the 

President to perform any duty with the requisite level of specificity that mandamus 

requires.” Dkt No. 21, at 14 (JA___). The provision gives the President discretionary 

authority to “manage presidential records—including which records to maintain or 

destroy.” Dkt No. 29, at 3 (JA___). As this Court recognized in Armstrong I, “the PRA 
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accords the President virtually complete control over his records during his term of 

office. Although the President must notify the Archivist before disposing of records 

and the Archivist may inform Congress of the President’s desire to dispose of the 

records, neither the Archivist nor the Congress has the authority to veto the 

President’s disposal decision,” absent legislation directly prohibiting the destruction of 

particular records. 924 F.2d at 290. Although the Act sets up a notice scheme, it never 

describes the content or form of any notice, and therefore sets forth no non-

discretionary path the President is required to take.  

3. The Court need not reach these additional insubstantial arguments because 

the district court correctly concluded that they were not timely raised and were thus 

forfeited.   

In moving to dismiss, the government explained that the “PRA does not 

provide a ‘clear and compelling duty’ owed by the President to plaintiffs.” Dkt No. 

11, at 23 (JA___). In response, plaintiffs focused on the contention that the PRA 

created a ministerial duty on the part of the President to issue record classification 

guidelines. See Dkt No. 14, at 35-41 (JA___). Plaintiffs argued to the district court that 

“the writ of mandamus sought by Plaintiffs would simply require Defendants to 

perform their ministerial duty to issue classification guidelines that are consistent with 

the PRA.” Id. at 35-36 (JA___); see also id. at 37 (“The classification obligations the 

PRA creates are ministerial.”); id. at 39 (“Plaintiffs’ claim for mandamus relief simply 

require[s] the president to issue and maintain guidelines that are consistent with the 
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congressional mandate reflected in the PRA”). Only after the district court rejected 

plaintiffs’ classification guidelines argument and dismissed the case did plaintiffs 

advance the two additional theories discussed above as a basis for mandamus relief.  

The district court correctly concluded that “CREW forfeited its arguments that 

either of the two duties it now points to—to refrain from using auto-deletion message 

applications or to adhere to the statutory requirements for notification prior to 

destroying presidential records—are ministerial duties supporting a mandamus claim.” 

Dkt No. 29, at 2 (JA___). As the court explained, “in arguing why it stated a valid 

mandamus claim, CREW repeatedly stated that the duty being violated here was only 

the duty to issue effective guidelines.” Id. at 3 (JA___).  

Plaintiffs “could have made all . . . the arguments identified above in [their] 

opposition to the . . . motion to dismiss, but elected not to do so. The arguments 

therefore are waived [for purposes of Rule 59(e)].” GSS Grp. Ltd v. National Port Auth., 

680 F.3d 805, 812 (D.C. Cir. 2012) (citation omitted). Plaintiffs are wrong to suggest 

that they “properly limited [their] opposition to the arguments the Executive raised in 

[their] motion to dismiss.” See Pl. Br. 45. As explained, the government argued 

broadly that the PRA created no concrete mandatory duties. It was therefore 

incumbent upon plaintiffs, not the government (see Pl. Br. 47), to present all their 

purported bases in support of mandamus relief. They failed to do so.  

Plaintiffs’ reliance on Washington Alliance of Technology Workers v. U.S. Department 

of Homeland Security, 892 F.3d 332, 345 (D.C. Cir. 2018), is equally unavailing. See Pl. 
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Br. 47-49. The plaintiff in that case “was not silent when confronted with the 

argument that its allegations fell short.” Washington Alliance, 892 F.3d at 345. Here, in 

contrast, plaintiffs fully understood that the government was arguing that mandamus 

was unavailable because the PRA sets out no ministerial duties that could properly be 

enforced by issuance of a writ. The only theory plaintiffs developed in opposing the 

motion to dismiss was their contention that the statute established a non-discretionary 

duty to issue classification guidelines. Under plaintiffs’ reading of Washington Alliance, 

it is hard to see what role motion-to-dismiss briefing would ever play, since plaintiffs 

could simply decline to put forth arguments in support of their claims and then fault 

the district court for not addressing those arguments sua sponte. The district court did 

not err in treating those claims for mandamus relief as waived.  

D.  Plaintiffs’ arguments regarding the Take Care Clause are forfeited 
and are, in any event, without merit.  

On appeal, plaintiffs have expressly abandoned “claim four” of their complaint, 

which alleges that the President’s use of executive orders to implement guidance and 

policies violates the Take Care Clause. See Pl. Br. 28 n.2 (“The District Court also 

dismissed CREW’s Claim Four on the basis that it did not fall within the scope of the 

Take Care Clause. We do not challenge that ruling here.”).  

Plaintiffs nevertheless argue that “[t]he District Court also erred in dismissing 

Claim One for the independent reason that the request for declaratory relief was 
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premised in part on a separate source of jurisdiction: the Take Care Clause of the 

Constitution.” Pl. Br. 52.  

The district court did not err in failing to address an argument that plaintiffs 

never developed. In their opposition to the government’s motion to dismiss, plaintiffs 

devoted seven pages of their brief to urging that they had stated a viable claim under 

the Take Care Clause. That discussion focused exclusively on the President’s use of 

executive orders and the alleged shielding of documents that occurred as a result of 

the choice to proceed by executive order. See generally Dkt No. 14, at 13-20 (JA___); see 

also id. at 15 (JA___) (“Since taking office on January 20, 2017, President Trump has 

issued fifty two executive orders. . . . [T]he complaint is sufficient to allow the Court 

to draw the reasonable inference that Defendants’ actions have violated the Take Care 

Clause of the Constitution because their actions with respect to some of these 

executive orders preclude federal agencies from complying with the APA, the FRA, 

and FOIA and abrogate those agencies’ congressionally-delegated powers.”); id. at 16 

(JA___) (“The White House is apparently controlling the executive order drafting 

process to avoid creating agency records that would be publicly accessible under 

FOIA. . . . In this way, Defendants have subverted federal laws and violated a central 

premise of agency recordkeeping laws and the PRA: that federal records not be folded 

into the PRA to avoid public disclosure.”). And when discussing their standing to 

raise the Take Care Clause claim, plaintiffs restated that claim as “Defendants’ 

continuing misuse of the executive order process to shield federal records from public 
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access will likewise continue to prevent CREW and the Archive from obtaining 

federal records relating to executive orders through the FOIA.” Id, at 25 (JA___).  

Failure to develop a theory before the district court results in a waiver of that 

claim. See Kattan ex rel. Thomas v. District of Columbia, 995 F.2d 274, 276 (D.C. Cir. 1993) 

(holding that argument was waived for failure to raise the argument in district court 

opposition). It is plain that plaintiffs abandoned any additional constitutional 

arguments in district court. See Washington Alliance, 892 F.3d at 345.  

In any event, even assuming plaintiffs may proceed directly against the 

President under the Take Care Clause, but see Mississippi, 71 U.S. (4 Wall.) at 499, Swan, 

100 F.3d at 976-78 & n.1, Franklin, 505 U.S. at 827 (1992) (Scalia, J., concurring in 

part and concurring in the judgment), their claim boils down to the assertion that the 

President failed to “take care” by failing to take actions assertedly required by the 

PRA. Engrafting a constitutional label to their statutory claim does not make it more 

meritorious or subject to judicial review.   

The complaint recites numerous purported duties under the PRA that the 

President is purportedly failing to undertake, but nowhere explains how those claims 

support a violation of the Take Care Clause. See Dkt No. 1, ¶¶ 87-98 (JA___). And 

plaintiffs’ brief on appeal makes clear that they equate every violation of a statute with 

a violation of the Take Care Clause. See Pl. Br. 29 (“[I]f White House staff are not 

complying with the PRA, then the president is not fulfilling his obligation to take care 

that the law is faithfully executed.”). Plaintiffs unsurprisingly offer no support for this 
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position. The plaintiffs in Armstrong I could equally have claimed that the President 

violated a duty to enforce the statute by deleting certain documents from the White 

House computer system and that this violated the Take Care Clause. Judicial review 

was precluded in Armstrong I, and it is precluded in this case. 

CONCLUSION 

For the foregoing reasons, the judgment of the district court should be 

affirmed. 

Respectfully submitted, 

 JOSEPH H. HUNT 
Assistant Attorney General 
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44 U.S.C. § 2203 
 
(a)  Through the implementation of records management controls and other 
necessary actions, the President shall take all such steps as may be necessary to assure 
that the activities, deliberations, decisions, and policies that reflect the performance of 
the President’s constitutional, statutory, or other official or ceremonial duties are 
adequately documented and that such records are preserved and maintained as 
Presidential records pursuant to the requirements of this section and other provisions 
of law. 
 
(b) Documentary materials produced or received by the President, the President’s 
staff, or units or individuals in the Executive Office of the President the function of 
which is to advise or assist the President, shall, to the extent practicable, be 
categorized as Presidential records or personal records upon their creation or receipt 
and be filed separately. 
 
(c) During the President’s term of office, the President may dispose of those 
Presidential records of such President that no longer have administrative, historical, 
informational, or evidentiary value if—  

(1) the President obtains the views, in writing, of the Archivist concerning the 
proposed disposal of such Presidential records; and 

(2) the Archivist states that the Archivist does not intend to take any action 
under subsection (e) of this section. 
 
(d) In the event the Archivist notifies the President under subsection (c) that the 
Archivist does intend to take action under subsection (e), the President may dispose 
of such Presidential records if copies of the disposal schedule are submitted to the 
appropriate Congressional Committees at least 60 calendar days of continuous session 
of Congress in advance of the proposed disposal date. For the purpose of this section, 
continuity of session is broken only by an adjournment of Congress sine die, and the 
days on which either House is not in session because of an adjournment of more than 
three days to a day certain are excluded in the computation of the days in which 
Congress is in continuous session. 
 
(e) The Archivist shall request the advice of the Committee on Rules and 
Administration and the Committee on Governmental Affairs of the Senate and the 
Committee on House Oversight and the Committee on Government Operations of 
the House of Representatives with respect to any proposed disposal of Presidential 
records whenever the Archivist considers that—  

(1) these particular records may be of special interest to the Congress; or 
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(2) consultation with the Congress regarding the disposal of these particular 
records is in the public interest. 
 
(f) During a President’s term of office, the Archivist may maintain and preserve 
Presidential records on behalf of the President, including records in digital or 
electronic form. The President shall remain exclusively responsible for custody, 
control, and access to such Presidential records. The Archivist may not disclose any 
such records, except under direction of the President, until the conclusion of a 
President’s term of office, if a President serves consecutive terms upon the conclusion 
of the last term, or such other period provided for under section 2204 of this title. 
 
(g)(1) Upon the conclusion of a President’s term of office, or if a President serves 
consecutive terms upon the conclusion of the last term, the Archivist of the United 
States shall assume responsibility for the custody, control, and preservation of, and 
access to, the Presidential records of that President. The Archivist shall have an 
affirmative duty to make such records available to the public as rapidly and completely 
as possible consistent with the provisions of this chapter. 

(2) The Archivist shall deposit all such Presidential records in a Presidential 
archival depository or another archival facility operated by the United States. The 
Archivist is authorized to designate, after consultation with the former President, a 
director at each depository or facility, who shall be responsible for the care and 
preservation of such records. 

(3) When the President considers it practicable and in the public interest, the 
President shall include in the President’s budget transmitted to Congress, for each 
fiscal year in which the term of office of the President will expire, such funds as may 
be necessary for carrying out the authorities of this subsection. 

(4) The Archivist is authorized to dispose of such Presidential records which 
the Archivist has appraised and determined to have insufficient administrative, 
historical, informational, or evidentiary value to warrant their continued preservation. 
Notice of such disposal shall be published in the Federal Register at least 60 days in 
advance of the proposed disposal date. Publication of such notice shall constitute a 
final agency action for purposes of review under chapter 7 of title 5, United States 
Code. 
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