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INTRODUCTION 

In Armstrong v. Bush, the D.C. Circuit held that the Presidential Records Act (“PRA”) 

“precludes judicial review of the President’s recordkeeping practices and decisions.”  924 F.2d 

282, 291 (D.C. Cir. 1991) (“Armstrong I”).  The D.C. Circuit explained that Congress “presumably 

relied on the fact that subsequent Presidents would honor their statutory obligations to keep a 

complete record of their administrations” even absent judicial review, and refused to “second-

guess that decision or upset the political compromises it entailed.”  Id. at 290-91.  See generally 

Defs’ Mot. to Dismiss, ECF No. 11 (“Mot.”), at 11-20. 

The heart of Plaintiffs’ argument is that if courts cannot police the President’s compliance 

with the PRA, the President will ignore that statute.  See, e.g., Pls’ Mem. in Opp. to Defs’ Mot. to 

Dismiss, ECF No. 14 (“Opp.”), at 1 (suggesting that Defendants are “claiming the absolute, 

unchecked power to ignore the PRA at will”).  Plaintiffs’ hyperbolic rhetoric aside, it is black-

letter law that Congress has plenary power to “define and limit the jurisdiction of the inferior courts 

of the United States,” Lauf v. E.G. Shinner & Co., 303 U.S. 323, 330 (1938), and Congress 

routinely provides that certain executive actions are immune from judicial review, see, e.g., 5 

U.S.C. § 701(a)-(a)(1) (Administrative Procedure Act “applies . . . except to the extent that . . . 

statutes preclude judicial review”).  The unavailability of judicial review does not mean that the 

executive branch is discharged from its obligation to comply with the statute; it simply means that 

private parties are not permitted to go to court to test that compliance. 

With their policy arguments squarely foreclosed by Armstrong I, Plaintiffs also seek to 

distinguish that decision.  Plaintiffs concede (as they must) that under Armstrong I, “allegations 

about the destruction of presidential records . . . are not subject to judicial review,” Opp. at 13, and 

they accept the D.C. Circuit’s holding that “Congress intended to preclude judicial review ‘of the 

president’s general compliance with the PRA.’”  Opp. at 29 (quoting, with emphasis, Armstrong 
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I, 924 F.2d at 291).  Notwithstanding those concessions, Plaintiffs make the remarkable argument 

that their principal allegations — that Defendants are using electronic messaging applications that 

automatically delete messages, with the specific goal of ensuring that those messages are destroyed 

— have nothing to do with the “creation,” “management,” or “disposal” of records.  Opp. at 32.  

That argument would render Armstrong I meaningless and cannot be taken seriously. 

Even if Plaintiffs’ PRA claims were not precluded under Armstrong I, they would still fail.  

For even if the PRA did not preclude Plaintiffs’ claims, that would not mean that the PRA provides 

a cause of action — a point recognized even by the case upon which Plaintiffs most heavily rely.  

See Citizens for Responsibility & Ethics in Wash. v. Cheney, 593 F. Supp. 2d 194, 218 (D.D.C. 

2009) (“CREW v. Cheney”) (“Accordingly, even if Plaintiffs’ Amended Complaint had asserted 

an implied cause of action directly under the PRA, the Court would dismiss it.”); accord Judicial 

Watch, Inc. v. NARA, 845 F. Supp. 2d 288, 299 n.5 (D.D.C. 2012) (“To the extent that plaintiff’s 

claim is premised on the PRA, there is no private right of action under the PRA.”).  And while one 

of Plaintiffs’ PRA claims (claim three) seeks relief under the mandamus statute, see 28 U.S.C. 

§ 1361, claims one and two rely solely upon the Declaratory Judgment Act.   

Plaintiffs’ mandamus claim is no stronger.  In addition to the fact that it is precluded by the 

PRA, Plaintiffs have failed to show that they have satisfied the demanding standards for mandamus 

relief.  Plaintiffs cannot show that Defendants have failed to comply with ministerial duties; 

indeed, the public record now reveals that Defendants have already issued precisely the guidance 

that Plaintiffs demand.  In any event, any obligations created by the PRA are owed to the public at 

large — not Plaintiffs.  Finally, Plaintiffs’ remarkable suggestion that entering a writ of mandamus 

against the President of the United States “would not raise any separation of power concerns,” 
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Opp. at 39 (emphasis added), flies in the face of a well-established line of D.C. Circuit and 

Supreme Court cases holding the exact contrary. 

Finally, claim four, which alleges that the President’s use of executive orders is violating 

his constitutional duty to take care that the laws be faithfully executed, should be dismissed.  The 

heart of Plaintiffs’ theory is that the President is precluding certain unnamed federal agencies from 

complying with their duties under the Freedom of Information Act (“FOIA”), the Federal Records 

Act (“FRA”), and the Administrative Procedure Act (“APA”).  But while Plaintiffs are evidently 

dissatisfied by the White’s House role in developing government policy, they cannot demonstrate 

that the White House’s involvement in policy matters leads any federal agency to violate a statute 

or amounts to a violation of the President’s Take Care Clause obligations.  And even if it did, the 

Supreme Court has clearly held that courts may not review a President’s compliance with the Take 

Care Clause. 

For these reasons, Defendants respectfully request that the Court grant their motion to 

dismiss this case with prejudice.1 

ARGUMENT 

I. The Court Should Dismiss Claims One, Two, And Three Because The Presidential 
Records Act Precludes Judicial Review. 

The D.C. Circuit’s holding in Armstrong I was clearly stated: “We therefore hold that the 

PRA precludes judicial review of the President’s recordkeeping practices and decisions.” 

Armstrong I, 924 F.2d at 291; accord, e.g., id. at 290 (“[I]t is difficult to conclude that Congress 

                                                 
1 Defendants’ motion to dismiss also challenged Plaintiffs’ standing, contending that the complaint 
did not adequately allege a present intention to submit requests for presidential records when those 
records become available under FOIA.  See Mot. at 8-11.  Instead of defending the sufficiency of 
their allegations, Plaintiffs supplemented them by filing several declarations describing their future 
plans.  In light of those declarations, Defendants respectfully withdraw their standing challenge. 
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intended to allow courts, at the behest of private citizens, to rule on the adequacy of the President’s 

records management practices or overrule his records creation, management, and disposal 

decisions.”); id. (“[P]ermitting judicial review of the President’s compliance with the PRA would 

upset the intricate statutory scheme Congress carefully drafted to keep in equipoise important 

competing political and constitutional concerns.”).  Defendants’ motion to dismiss demonstrated 

that claims one, two, and three all boil down to allegations that Defendants are mismanaging or 

improperly destroying presidential records, and that these claims are therefore subject to dismissal 

under Armstrong I.  See Mot. at 11-20.  In response to that demonstration, Plaintiffs concede that 

“factual allegations about the destruction of presidential records . . . are not subject to judicial 

review,” Opp. at 13, but nonetheless seek to evade Armstrong I’s holding.  Those efforts fail. 

1.  First, Plaintiffs suggest that their claims have nothing to do with “day-to-day 

managerial decisions” under the PRA. Opp. at 13.  Their theory appears to be that Defendants’ 

alleged use of applications that automatically delete presidential records amounts to neither a 

records creation, management, nor disposal decision.  See Opp. at 32 (“[T]hese apps function 

completely independently from the decision of a sender to create an email communication, and 

they prevent altogether any day-to-day management of the communication as their very use (and 

indeed their very purpose) ensures no record will remain to be managed.  Finally, use of these apps 

does not represent a ‘disposal decision’ as they ensure destruction in all cases with no thought 

involved whatsoever.”).  To state that theory is to refute it.  Plaintiffs’ allegation is that Defendants 

are deliberately communicating via messaging applications that automatically delete messages, in 

lieu of managing them and preserving them as the PRA requires.  Plaintiffs cannot seriously deny 

that their challenge to this alleged practice represents a challenge to Defendants’ “recordkeeping 
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practices and decisions” — the very subjects over which Armstrong I makes abundantly clear that 

judicial review is precluded.  See 924 F.2d at 291.2 

A simple hypothetical reinforces the point.  If a White House employee communicated 

over a standard electronic messaging system and then deliberately deleted messages after they 

were sent, a plaintiff obviously could not challenge this “management” and “disposal” decision 

under Armstrong I.   Plaintiffs make no attempt to explain why the availability of judicial review 

should turn on whether the employee makes the decision to delete a message after it is sent (as in 

the hypothetical above), or before it is sent (as Plaintiffs allege).  It obviously should not. 

2. Second, Plaintiffs rely on the D.C. Circuit’s decision in Armstrong v. Exec. Office 

of the President, 1 F.3d 1274 (D.C. Cir. 1993) (“Armstrong II”), which they say stands for the 

broad proposition that “courts are accorded the power to review guidelines outlining what is, and 

what is not, a ‘presidential record under the terms of the PRA.’”  Opp. at 29 (quoting Armstrong 

II, 1 F.3d at 1290).  At the outset, this characterization of Armstrong II dramatically over-reads 

that decision.  See Mot. at 13-15.  As Defendants have explained, Armstrong II held that courts 

“may review the [Executive Office of the President] guidelines for the limited purpose of ensuring 

that they do not encompass within their operational definition of presidential records materials 

properly subject to the FOIA.”  Armstrong II, 1 F.3d at 1290 (emphasis added); see also id. at 1294 

(“[C]ourts may review guidelines outlining what is, and what is not, a ‘presidential record’ to 

                                                 
2 Plaintiffs impugn as “without merit” Defendants’ suggestion that Plaintiffs’ claims boil down to 
“an allegation that ‘Defendants are deleting [presidential records] ‘wholesale.’”  Opp. at 13 
(quoting Mot. at 18).  Yet that is the gravamen of Plaintiffs’ complaint.   See ECF No. 1 (“Compl.”) 
¶ 95 (“The wholesale deletion of electronic messages sent or received with these applications 
directly contravenes the PRA . . . .”); id. ¶ 96 (“Defendants’ use of these messaging apps, however, 
results in the wholesale destruction of presidential records without following the statutorily 
prescribed steps a President must take before deleting presidential records.”); see also Opp. at 21 
(“These apps delete records before the recipients can decide whether such records are presidential 
records and before the president can take the steps required by the PRA to preserve them.”). 
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ensure that materials that are not subject to the PRA are not treated as presidential records.” 

(emphasis added)).  That is what the Armstrong II court meant when it said that “[t]he Armstrong 

I opinion does not stand for the unequivocal proposition that all decisions made pursuant to the 

PRA are immune from judicial review.”  Id. at 1293.   

Plaintiffs simply ignore the limiting principle that the D.C. Circuit announced with respect 

to the judicial review that is available of the President’s PRA guidelines.  Defendants are not 

seeking to “confine Armstrong II to its facts,” contra Opp. at 29, but rather to its holding — which 

is that a court may review the President’s PRA guidelines “under the rubric of substantive FOIA 

law” to ensure that the President does not improperly treat agency records subject to FOIA as 

though they were instead presidential records subject to the PRA.  1 F.3d at 1292. 

Armstrong II does not apply here because Plaintiffs do not allege that Defendants have 

issued guidelines that treat non-PRA materials that should be subject to FOIA or the FRA as 

presidential records.  This lawsuit instead concerns records that Plaintiffs believe are presidential 

records — as to which Armstrong II reaffirms that judicial review is unavailable.  See Armstrong 

II, 1 F.3d at 1293-94 (“Thus, we held [in Armstrong I] that those decisions that involve materials 

that are truly presidential records are immune from judicial review.  We did not hold in Armstrong 

I that the President could designate any material he wishes as presidential records, and thereby 

exercise virtually complete control over it, notwithstanding the fact that the material does not meet 

the definition of presidential records in the PRA.” (citations omitted)).  Plaintiffs cannot explain 

how this language is consistent with their reading of Armstrong II. 
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3. Third, Plaintiffs rely on CREW v. Cheney, 593 F. Supp. 2d 194.3  Defendants have 

respectfully suggested that CREW v. Cheney misinterprets Armstrong II, see Mot. at 16-18, and 

Plaintiffs do not meaningfully challenge the point.  To the contrary, Plaintiffs concede that CREW 

v. Cheney “expanded the scope of judicial review under the PRA.”  Opp. at 30.  (Plaintiffs then 

seek an interpretation that, they say, is a further “logical extension of the courts’ decisions in 

Armstrong II and its progeny.”  Opp. at 31.)  Plaintiffs’ concession that they are seeking to expand 

the universe of potential judicial review beyond that authorized in Armstrong II is reason enough 

to reject their interpretation:  Armstrong II cuts back (slightly) on the D.C. Circuit’s holding in 

Armstrong I, see Opp. at 29 (Armstrong II “narrowed” Armstrong I), but it is not the role of a 

district court to further narrow what is otherwise binding circuit precedent.  Cf., e.g., Agostini v. 

Felton, 521 U.S. 203, 237 (1997) (“We reaffirm that ‘[i]f a precedent of this Court has direct 

application in a case, yet appears to rest on reasons rejected in some other line of decisions, the 

Court of Appeals should follow the case which directly controls, leaving to this Court the 

prerogative of overruling its own decisions.’” (quoting Rodriguez de Quijas v. Shearson/Am. 

Express, Inc., 490 U.S. 477, 484 (1989))); Maxwell v. Snow, 409 F.3d 354, 358 (D.C. Cir. 2005) 

(“[T]his Court is bound to follow circuit precedent until it is overruled either by an en banc court 

or the Supreme Court.”).   

In any event, the basic flaw in CREW v. Cheney is its holding that there can be judicial 

review of guidelines governing the treatment of materials that the plaintiffs charged were properly 

subject to the PRA, even though Armstrong II specifically explained that such review is not 

available.  Compare CREW v. Cheney, 593 F. Supp. 2d at 217 (permitting the plaintiffs to go 

                                                 
3 Plaintiffs do not meaningfully rely on American Historical Ass’n v. Peterson, 876 F. Supp. 1300 
(D.D.C. 1995), conceding that it deals with “an issue not presented here.” Opp. at 30; see also 
Mot. at 19-20 (explaining why Peterson does not apply). 
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forward with allegations “that a significant number of records that should be preserved under the 

PRA will be destroyed at the conclusion of this Presidential Administration”) with Armstrong II, 

1 F.3d at 1293 (reaffirming that “decisions that involve materials that are truly presidential records 

are immune from judicial review”).  Because the broad reading of Armstrong II adopted in CREW 

v. Cheney goes beyond Armstrong II and thereby undermines Armstrong I, other courts in this 

district have not adopted its expansive interpretation.  See Judicial Watch, 845 F. Supp. 2d at 297-

98 (“[A] close reading of the Armstrong II decision suggests that the limited judicial review 

authorized by the D.C. Circuit left untouched that portion of Armstrong I that gave the President 

unfettered control over his own documents.”); Citizens for Responsibility & Ethics in Wash. v. 

Exec. Office of the Pres., 587 F. Supp. 2d 48, 55 (D.D.C. 2008) (describing holding of Armstrong 

II: the “PRA does allow limited review to assure that guidelines defining Presidential records do 

not improperly sweep in nonpresidential records.” (emphasis added)). 

Finally, even if CREW v. Cheney were correctly decided, it would not apply in this case.  

Cf. Opp. at 33 (“Plaintiffs’ claims represent the flip side of . . . CREW v. Cheney.”).   CREW v. 

Cheney held that courts may review guidelines indicating which materials will be treated as 

presidential records, as opposed to personal.  See 593 F. Supp. 2d at 217.  This case does not 

challenge any guidelines; instead, it deals principally with Defendants’ alleged practice of using 

messaging applications that automatically delete messages, instead of preserving them.  Even 

CREW v. Cheney recognized that judicial review is “not available” as to the President’s “creation, 

management, and disposal decisions.”  593 F. Supp. 2d at 214.  Plaintiffs’ cursory response to this 

point, see Opp. at 33 n.6, concedes that Plaintiffs do not challenge guidelines but otherwise fails 

to show why this does not make CREW v. Cheney inapposite. 

Case 1:17-cv-01228-CRC   Document 19   Filed 11/21/17   Page 13 of 28



9 
 

4. Fourth, Plaintiffs invoke hyperbole, suggesting that “a country of the people, by the 

people, and for the people cannot survive if the people do not have access to its historical record.”  

Opp. at 1.  Yet Defendants are not claiming “the absolute, unchecked power to ignore the PRA,” 

id., nor are they asserting a claim of “presidential immunity under the PRA,” id. at 3, nor will 

“Defendants’ interpretation of the PRA . . . mark the beginning of the end for the PRA’s utility in 

the face of ever-changing technology,” Opp. at 34.  To the contrary — and as the exhibits to 

Plaintiffs’ memorandum confirm — it is Defendants’ policy “to comply with the preservation 

requirements of the PRA regardless of where presidential records reside, how they are created, or 

the manner in which they are transmitted.”  Letter from Marc T. Short to Rep. Jason Chaffetz, 

April 11, 2017, ECF No. 17-1, at 1; accord Memorandum from White House Counsel to All 

Personnel, Presidential Records Act Obligations, Feb. 22, 2017, at 3, https://www.archives.gov/

files/foia/Memo%20to%20WH%20Staff%20Re%20Presidential%20Records%20Act%20(Trum

p,%2002-22-17)_redacted%20(1).pdf (“The same rules apply to other forms of electronic 

communication, including text messages. . . . . If you ever generate or receive presidential records 

on such platforms, you must preserve them by sending them to your EOP email account via a 

screenshot or other means.”).  Defendants’ position is obviously not that they have “unfettered 

discretion to ignore the statute at will,” Opp. at 32; it is that, as the D.C. Circuit explained, Congress 

did not “allow courts, at the behest of private citizens, to rule on the adequacy of the President’s 

records management practices or overrule his records creation, management, and disposal 

decisions.”  Armstrong I, 924 F.2d 282, 290 (D.C. Cir. 1991).  The question in this case is not 

whether Defendants are bound by the PRA (they are), but instead whether Plaintiffs are allowed 

to enlist this Court in an effort to privately police that compliance (they are not). 
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Congress’s decision to deny courts a role in evaluating the President’s compliance with the 

PRA was deliberate.  As the D.C. Circuit explained in Armstrong I, Congress balanced the 

“competing goals” of (1) “ensur[ing] the preservation of presidential records” and (2) 

“minimiz[ing] outside interference with the day-to-day operations of the President and his closest 

advisors” by “requiring the President to maintain records documenting the policies, activities, and 

decisions of his administration, but leaving the implementation of such a requirement in the 

President’s hands.”  924 F.2d at 290 (emphasis added).  In other words, Congress “relied on the 

fact that subsequent Presidents would honor their statutory obligations to keep a complete record 

of their administrations.”  Id.  While Plaintiffs evidently believe that Congress should not have 

placed this much trust in the President, the D.C. Circuit has specifically refused to “second-guess 

that decision or upset the political compromises it entailed.”  Id. at 291.  This Court is bound by 

that holding, no matter how much Plaintiffs may disagree with it. 

Finally, even if Defendants did intend to violate the PRA with impunity — which, of 

course, they do not — the unavailability of judicial review would hardly permit Defendants to do 

so.  As the D.C. Circuit noted in Armstrong I, Congress retained “its traditional means of voicing 

objection to [destruction of records] directly to the President, or ultimately by passing legislation 

to block the destruction of certain records.”  924 F.2d at 290.  Congress also retains all of its 

traditional oversight tools, which (as Plaintiffs’ brief makes clear) it well knows how to exercise.  

See Opp. at 5-7 (detailing Congress’s efforts in this area).  Defendants are not seeking to “subvert 

congressional checks and balances,” Opp. at 1; rather, Plaintiffs are trying to seize the oversight 

role that Congress deliberately denied private litigants and instead reserved for itself.   
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II. The Court Should Dismiss Claims One, Two, And Four Because They 
Inappropriately Invoke The Declaratory Judgment Act, Which Does Not Create A 
Cause Of Action. 

Defendants’ motion to dismiss explained that the Court should dismiss claims one, two, 

and four, because these claims rely exclusively upon the Declaratory Judgment Act but do not 

identify a cause of action sufficient to get them into federal court in the first place.  See Mot. at 20-

21 (citing, e.g., Ali v. Rumsfeld, 649 F.3d 762, 778 (D.C. Cir. 2011) (“Nor does the Declaratory 

Judgment Act (DJA) provide a cause of action.  It is a ‘well-established rule that the Declaratory 

Judgment Act is not an independent source of federal jurisdiction. Rather, the availability of 

declaratory relief presupposes the existence of a judicially remediable right.’” (quoting C&E 

Servs., Inc. of Wash. v. D.C. Water & Sewer Auth., 310 F.3d 197, 201 (D.C. Cir. 2002) (additional 

citations and alterations omitted))). 

In response, Plaintiffs make a number of arguments, each of which is incorrect.  First, 

Plaintiffs contend that jurisdiction exists under 28 U.S.C. § 1331 and assert that “Defendants’ 

argument to the contrary stems from their premise that no review is permitted under the PRA.”  

Opp. at 42.  But even if Plaintiffs were correct that the PRA does not divest this Court’s jurisdiction 

under 28 U.S.C. § 1331, Plaintiffs would still have an independent obligation to identify a cause 

of action.  See, e.g., Montana-Dakota Utils. Co. v. Nw. Pub. Serv. Co., 341 U.S. 246, 249 (1951) 

(“The Judicial Code, in vesting jurisdiction in the District Courts, does not create causes of action, 

but only confers jurisdiction to adjudicate those arising from other sources which satisfy its 

limiting provisions.”); Marciano v. Shulman, 795 F. Supp. 2d 35, 38 (D.D.C. 2011) (“§ 1331 does 

not create any causes of action.”).  Indeed, this point is recognized even in CREW v. Cheney, the 

case upon which Plaintiffs most heavily rely.  See 593 F. Supp. 2d at 218 (“Accordingly, even if 

Plaintiffs’ Amended Complaint had asserted an implied cause of action directly under the PRA, 

the Court would dismiss it.”); see also Judicial Watch, 845 F. Supp. 2d at 299 n.5 (“To the extent 
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that plaintiff’s claim is premised on the PRA, there is no private right of action under the PRA.”).  

It was specifically because the plaintiffs could not proceed directly under the PRA that CREW v. 

Cheney instead considered whether the plaintiffs there could proceed under the mandamus statute.  

See 593 F. Supp. 2d at 219-221.   

Second, and attempting to follow that path here, Plaintiffs observe that “the mandamus 

statute provides a cause of action sufficient for declaratory relief.”  Opp. at 42.  But while CREW 

v. Cheney suggests that “[w]here a plaintiff advances a legally cognizable claim for mandamus, 

the plaintiff necessarily also advances a cause of action on which declaratory relief may lie,” 593 

F. Supp. 2d at 222, Plaintiffs only attempt to advance a mandamus claim — and attempt to plead 

their entitlement to mandamus — with respect to claim three.  Mandamus is not asserted with 

respect to claims one, two, and four, which are the claims as to which Defendants suggested that 

Plaintiffs had failed to identify a possible cause of action.  (Defendants address in Part III, infra, 

why Plaintiffs are not entitled to the writ of mandamus that they request in claim three.) 

Last, Plaintiffs suggest that “because Claim Four is rooted in the Constitution, no further 

cause of action is required.”  Opp. at 42.  But while parties have been permitted to assert claims 

directly under the Constitution in certain limited circumstances, such as to preemptively assert a 

defense to a potential government enforcement action against them, see, e.g., Free Enter. Fund v. 

Pub. Co. Accounting Oversight Bd., 561 U.S. 477, 487 (2010), the Supreme Court has specifically 

held that a party may not use the Take Care Clause to force the President to take particular 

executive acts.  See Mississippi v. Johnson, 71 U.S. 475, 499 (1866) (“An attempt on the part of 

the judicial department of the government to enforce the performance of such duties by the 

President might be justly characterized, in the language of Chief Justice Marshal, as ‘an absurd 
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and excessive extravagance.’”).4  This point is discussed more fully with respect to claim four.  See 

infra Part IV. 

III. Claim Three Should Be Dismissed Because Plaintiffs Do Not Satisfy The Demanding 
Standard For Mandamus Relief. 

Plaintiffs’ third claim for relief seeks a “writ of mandamus and injunctive relief compelling 

President Trump, his staff, and the [Executive Office] to comply with their non-discretionary 

duties under the PRA.”  Compl. Claim Three (capitalization modified).  While Plaintiffs’ 

complaint did not specify what, exactly, they wanted the injunction and writ of mandamus to 

provide, it appeared that they sought an order compelling Defendants “to refrain from using 

methods of communication that destroy records before any determination can be made as to 

whether they should be preserved as presidential records under the Presidential Records Act.”  

Compl. Prayer for Relief ¶ 3.  Defendants accordingly explained that (1) judicial review was 

precluded, Mot. at 22, (2) Plaintiffs did not satisfy the standards for mandamus relief, id. at 23-26; 

and (3) entering a writ of mandamus against the President would raise extraordinary separation of 

powers concerns, id. at 27-28. 

Plaintiffs do not dispute that if the PRA precludes review, mandamus relief is just as 

unavailable as other forms of relief.  Plaintiffs do, however, significantly reframe the relief that 

they are requesting.  Instead of requesting an order compelling Defendants “to  refrain from using 

methods of communication that destroy records before any determination can be made as to 

                                                 
4 Plaintiffs cite Committee on the Judiciary, U.S. House of Representatives. v. Miers, 558 F. Supp. 
2d 53 (D.D.C. 2008), for the proposition that a party invoking the Declaratory Judgment Act need 
not identify a cause of action.  See Opp. at 42 n.12.  The question in that case, however, was 
“whether an independent cause of action must supply the underlying right for DJA purposes or 
whether, as the Committee contends, the Constitution may be that source.”  Miers, 558 F. Supp. 
2d at 81.  Because Miers did not involve an attempt to litigate based on the Take Care Clause, but 
rather based on Congress’s “right — derived from its Article I legislative function — to issue and 
enforce subpoenas, and a corresponding right to the information that is the subject of such 
subpoenas,” id. at 84, it is inapposite here. 
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whether they should be preserved as presidential records under the Presidential Records Act,”  

Compl. Prayer for Relief ¶ 3, Plaintiffs now seek an order that would “require Defendants to 

perform their ministerial duty to issue classification guidelines that are consistent with the PRA.”  

Opp. at 36.  Even as newly characterized, claim three is subject to dismissal.   

A. Plaintiffs Do Not Allege That Defendants Have Failed To Comply With A 
Nondiscretionary Duty Owed To Them. 

At the outset, Plaintiffs cannot demonstrate that Defendants have failed to comply with a 

ministerial, nondiscretionary duty imposed by the PRA.  While Plaintiffs contend that CREW v. 

Cheney held that “there is a ministerial duty to issue classification guidelines,” Opp. at 37, the 

public record now shows that Defendants have issued guidance reminding White House personnel 

of their obligation to comply with the PRA with respect to all forms of electronic communication: 

Electronic Records. You must preserve electronic communications that are 
presidential records. You are required to conduct all work-related 
communications on your official EOP email account, except in emergency 
circumstances when you cannot access the EOP system and must accomplish time 
sensitive work.  Emails and attachments sent to and from your EOP account are 
automatically archived.  

If you ever send or receive email that qualifies as a presidential record using any 
other account, you must preserve that email by copying it to your official EOP 
email account or by forwarding it to your official email account within twenty (20) 
days. After preserving the email, you must delete it from the non-EOP account. Any 
employee who intentionally fails to take these actions may be subject to 
administrative or even criminal penalties.  

The same rules apply to other forms of electronic communication, including text 
messages. You should not use instant messaging systems, social networks, or 
other internet-based means of electronic communication to conduct official 
business without the approval of the Office of the White House Counsel.  If you 
ever generate or receive presidential records on such platforms, you must preserve 
them by sending them to your EOP email account via a screenshot or other means. 
After preserving the communications, you must delete them from the non-EOP 
platform.  

 . . . 

At all times, please keep in mind that presidential records are the property of the 
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United States. You may not dispose of presidential records. When you leave EOP 
employment, you may not take any presidential records with you. You also may not 
take copies of any presidential records without prior authorization from the 
Counsel’s office. The willful destruction or concealment of federal records is a 
federal crime punishable by fines and imprisonment. 

Memorandum from White House Counsel, supra, at 2-3 (all emphasis in original).5  Given that the 

White House Counsel has reminded all employees that they “should not use instant messaging 

systems” and “must preserve” any records nonetheless created on such systems, it appears that 

Defendants have issued exactly the guidance that Plaintiffs are seeking. 

In any event, CREW v. Cheney contains no holding requiring Defendants to issue 

classification guidelines.  Instead, the Court held that the Vice-President could not issue guidelines 

that had the effect of “chang[ing] the definition of Vice-Presidential records provided by Congress 

when exercising his obligations under the PRA.”  CREW v. Cheney, 593 F. Supp. 2d at 220 

(emphasis omitted).  Nothing in the CREW v. Cheney opinion suggests that the President has an 

affirmative, ministerial obligation to issue guidelines in the first place.  (Plaintiffs also do not seek 

to rebut Defendants’ demonstration that the PRA does not impose any duties whatsoever upon the 

EOP writ large.  See Mot. at 25.) 

Even if Plaintiffs were correct that the PRA imposes ministerial duties upon Defendants, 

those duties are owed to the public at large, not Plaintiffs.  See Mot. at 25-26.  Plaintiffs concede 

that any duties imposed by the PRA are owed to the public rather than to them specifically, see 

Opp. at 38, but they contend that they are nevertheless entitled to seek mandamus relief to enforce 

those duties.  At the outset, Plaintiffs make no attempt to address the actual language of the 

mandamus statute, which specifically provides that the duty in question must be owed “to the 

plaintiff.”  28 U.S.C. § 1361.  Plaintiffs instead quibble with Defendants’ discussion of the 

                                                 
5 This document was released under FOIA and posted on NARA’s web site on October 12, 2017, 
after Defendants’ submission of their motion to dismiss on October 6, 2017. 
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legislative history.  As Defendants demonstrated, however, Congress considered and rejected 

language that would have made mandamus relief available to enforce “a duty owed to the plaintiff 

or to make a decision in any matter involving the exercise of discretion,” S. Rep. No. 87-1992 

(1962).  Plaintiffs contend that this language “merely demonstrates that the Senate rejected 

mandamus relief for non-discretionary acts,” Opp. at 39, but it also shows that Congress rejected 

mandamus relief for duties other than those owed to the plaintiff. 

B. Entering A Writ Of Mandamus Against The President Would Raise 
Extraordinary Separation Of Powers Concerns. 

In addition, entering a writ of mandamus against the President would raise extraordinary 

separation of powers concerns.  See Mot. at 27.  But even though the Supreme Court has said that 

a “grant of injunctive relief against the President himself is extraordinary, and should . . . raise [] 

judicial eyebrows,” Franklin v. Massachusetts, 505 U.S. 788, 802 (1992), Plaintiffs make the 

remarkable argument that entering an injunction against the President “would not raise any 

separation of powers concerns.”  Opp. at 39 (emphasis added).  Plaintiffs are wrong. 

Plaintiffs principally rely upon Boumediene v. Bush, 553 U.S. 723 (2008), and United 

States v. Nixon, 418 U.S. 683 (1974), but those cases are distinguishable.  Boumediene, 553 U.S. 

at 771, held that the Suspension Clause of the Constitution extended to the U.S. Naval Station at 

Guantanamo Bay, Cuba.  No injunction was issued against the President in that case, nor were any 

writs of habeas corpus later issued against the President as the only respondent.  As for Nixon, it 

merely held that a President may be required to respond to a subpoena to produce evidence relevant 

to an ongoing criminal case, which is simply a ruling that the President, like any other citizen, may 

be subject to judicial process to produce information in his possession.  418 U.S. at 702. 

  The relief sought here, in contrast, would run exclusively against the President.  In the 

150 years since the Supreme Court decided Mississippi v. Johnson, no court has issued an 
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injunction against the President in his official capacity where he was the sole defendant.  Justice 

Scalia explained in his concurrence in Franklin that, under Johnson, courts may impose neither 

injunctive nor declaratory relief against the President in his official capacity.  505 U.S. at 827-28 

(Scalia, J., concurring) (noting that such principle is “a functionally mandated incident of the 

President’s unique office, rooted in the constitutional tradition of the separation of powers and 

supported by our history”).  The lower courts have often applied this settled principle.  See, e.g., 

Swan v. Clinton, 100 F.3d 973, 976 n.1 (D.C. Cir. 1996) (“[S]imilar considerations regarding a 

court’s power to issue [injunctive] relief against the President himself apply to [the] request for a 

declaratory judgment.”); Newdow v. Roberts, 603 F.3d 1002, 1013 (D.C. Cir. 2010) (“With regard 

to the President, courts do not have jurisdiction to enjoin him . . . .”); Int’l Refugee Assistance 

Project v. Trump, 857 F.3d 554, 605 (4th Cir. 2017) (“In light of the Supreme Court’s clear 

warning that such relief should be ordered only in the rarest of circumstances, we find that the 

district court erred in issuing an injunction against the President himself.”), remanded with 

instructions to dismiss as moot, Order, Trump v. Int’l Refugee Assistance, No. 16-1436 (S. Ct. Oct. 

10, 2017). 

Plaintiffs also rely upon the D.C. Circuit’s decision in National Treasury Employees Union 

v. Nixon, 492 F.2d 587 (D.C. Cir. 1974), which suggested that a district court could enter a writ of 

mandamus against the president to force him to comply with his ministerial obligations but that 

declaratory relief would be more appropriate.  Id. at 616.  At the outset, that case explicitly declined 

to enter mandamus relief against the President, seriously undermining Plaintiffs’ argument that 

entering such relief would not raise “any” separation of powers concerns.  In any event, the D.C. 

Circuit has called into question the continuing vitality of that case.  See Swan, 100 F.3d at 978 (“It 

is not entirely clear, of course, whether, and to what extent, these decisions remain good law after 
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Franklin.  For while the Court in Franklin explicitly left open the question of whether a court may 

enjoin the President to perform a ministerial duty, it also issued a stern admonition that injunctive 

relief against the President personally is an extraordinary measure not lightly to be undertaken.”).  

And at best, the National Treasury decision merely supports the authority of a district court to 

enter declaratory, as opposed to injunctive or mandamus, relief.6 

IV. Claim Four Should Be Dismissed Because Plaintiffs Have No Basis For Challenging 
The President’s Use Of Executive Orders. 

In claim four, Plaintiffs contend that “[b]y removing from agencies the process of issuing 

policies and guidance, the Defendants have, in effect, blocked the federal agencies from complying 

with federal law and policy, including the FRA, FOIA, and APA.”  Compl. ¶ 117.  Plaintiffs 

concede that their claim is “not properly brought under the FOIA, FRA, or APA,” Opp. at 18; their 

theory appears to be that, by preventing various (unnamed) agencies from complying with the 

FRA, FOIA, and the APA, Defendants are violating their constitutional obligation to take care that 

the laws are faithfully executed.  As Defendants have explained, that claim fails because it is 

inadequately pleaded, because Defendants have not violated any constitutional duties, and because 

Supreme Court precedent specifically provides that claims under the Take Care clause are 

nonjusticiable.  We discuss these points in turn. 

                                                 
6 Defendants previously addressed Plaintiffs’ Take Care claims in their discussion of claim three, 
as it appeared that Plaintiffs principally asserted those claims under that claim for relief.  See 
Compl. ¶ 106 (“Further, as the court found in Am. Historical Ass’n v. Peterson, a President’s 
compliance with the PRA also may be evaluated against a President’s constitutional obligation to 
take care that the laws, including the PRA, be faithfully executed.”).  Insofar as Plaintiffs now 
defend the validity of their Take Care claims solely with respect to claim four, Defendants will 
address these claims in that section. 
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A. Claim Four Is Inadequately Pleaded Because It Fails To Identify The 
Executive Orders That Are Allegedly Unlawful. 

At the outset, the Court should dismiss claim four because of the extraordinary lack of 

specificity with which it is pleaded.  See Mot. at 30-31.  Plaintiffs challenge Defendants’ “use of 

the executive order process,” Compl. Claim Four (capitalization modified), but their opposition 

brief clarifies that they “do not challenge the substantive validity of any particular executive 

order.”  Opp. at 18 (emphasis added).  Yet every President since President Washington has issued 

executive orders, see, e.g., The American Presidency Project:  Executive Orders:  Washington – 

Trump, http://www.presidency.ucsb.edu/data/orders.php; see also National Archives, Executive 

Orders Disposition Tables Index, https://www.archives.gov/federal-register/executive-

orders/disposition, which means that Plaintiffs cannot possibly mean to allege that it is unlawful 

for the President to issue any executive orders.   Instead, Plaintiffs’ theory appears to be that certain 

specific types of executive orders violate the Take Care Clause. 

Plaintiffs do not explain how the parties could meaningfully litigate this claim on the basis 

of Plaintiffs’ complaint.  While Plaintiffs’ complaint and opposition brief discuss Executive Order 

13,769 (what they call the “Travel Ban EO”), see Compl. ¶¶ 77-79; Opp. at 16-17, Plaintiffs are 

explicit that they are not challenging any specific executive order — “even the Travel Ban EO.”  

Opp. at 18.  How, then, can the parties litigate whether Defendants’ “use of the executive order 

process” violates the law?  Which executive orders would be the focus of litigation?  

What Plaintiffs evidently want to do is bring something akin to a “pattern or practice” 

claim, similar to one that might be brought under FOIA.  See Opp. at 18 (“Plaintiffs are challenging 

a broader pattern and course of conduct that appears focused on hiding information from the public 

and usurping federal agencies’ congressionally delegated functions.”).  Putting aside the 

undisputed facts that FOIA rights can only be asserted under FOIA and that the President is not 
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subject to FOIA, see generally Mot. at 33-34, bringing a pattern or practice claim would make 

Plaintiffs’ burden higher, not lower: a “[p]laintiff cannot state a ‘policy or practice’ claim based 

on a single incident.”  Cause of Action Inst. v. Eggleston, 224 F. Supp. 3d 63, 71 (D.D.C. 2016); 

accord Swan View Coal. v. Dep’t of Agric., 39 F. Supp. 2d 42, 46 (D.D.C. 1999) (potential policy 

or practice claim when “plaintiff challenges not just an isolated action”).  Plaintiffs cannot plead a 

pattern or practice claim by identifying one executive order that they dislike, disclaiming any intent 

to challenge it, and then refusing to identify other allegedly unlawful executive orders. 

B. Plaintiffs Have Not Alleged That Defendants Have Precluded Any Agencies 
From Following The Law. 

In any event, even as to the one executive order that they have identified, Plaintiffs fail to 

actually plead that Defendants have precluded federal agencies from complying with their 

statutory obligations.  Plaintiffs suggest that the President “may not act contrary to a validly 

enacted statute,” Opp. at 14, but a mere four pages later they are explicit that “Plaintiffs’ argument 

is not that the FOIA, FRA, or APA prohibit the president’s conduct,” id. at 18.  We address their 

allegations under the FOIA, the FRA, and the APA in turn. 

FOIA. Plaintiffs’ basic grievance with respect to FOIA is that by centralizing 

policymaking in the White House, Defendants have rendered it unnecessary for agencies to create 

records that would otherwise be available for request.  See, e.g., Opp. at 8 (“The president has also 

sought to improperly prevent the creation of federal agency records . . . .”); id. at 16 (“The White 

House is apparently controlling the executive order drafting process to avoid creating agency 

records that would be publicly accessible under FOIA . . . .”).  As Defendants have explained, 

however, FOIA does not require agencies to create or retain any records; it merely requires 

agencies to produce upon request those that it does possess (subject to various exemptions).  See 

Mot. at 32.  Plaintiffs do not even attempt to challenge the point, nor do they dispute Defendants’ 
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demonstration that rights created by FOIA must be asserted under FOIA, or not at all.  See id. at 

32-33. 

FRA.  Plaintiffs’ claims under the FRA fail for essentially the same reason.  Plaintiffs’ 

position is that Defendants’ “executive orders supplant the agency rulemaking process,” Opp. at 

16; in other words, they assert that decisions are being made in the White House, instead of at the 

federal agencies.  But if federal agencies are not making the decisions at issue, the FRA is not 

implicated, since that statute requires each agency to “make and preserve records containing 

adequate and proper documentation of the organization, functions, policies, decisions, procedures, 

and essential transactions of the agency.” 44 U.S.C. § 3101 (emphasis added).  In any event, 

Defendants have demonstrated that private parties cannot seek judicial review of an agency’s 

compliance with its recordkeeping guidelines under the FRA, see Mot. at 34-36, and Plaintiffs do 

not challenge the point.  Plaintiffs should not be permitted to evade a statutory preclusion of 

judicial review by recasting their claim as a constitutional claim that the President is failing to 

execute that very statute.  See Mot. at 28-29. 

APA.  Plaintiffs further complain that “[t]he changes made to [certain] regulations by the 

travel ban EO . . . were not subject to notice and comment under the APA.”  Opp. at 17.  Under 

the APA, before agencies issue legislative rules, they are generally required to provide notice of a 

proposed rulemaking and solicit public comments.  See 5 U.S.C. § 553.  Once again, Plaintiffs do 

not allege that Defendants have forced agencies to issue legislative rules absent notice and 

comment.  Rather, their allegation is that in some cases the President has issued executive orders 

that create policy of their own accord.  See Opp. at 15-16 (“Instead of issuing an executive order 

that puts forward a directive or policy, with the agency to engage in congressionally-delegated 

rulemaking to develop and implement that policy, the Trump executive orders supplant the agency 
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rulemaking process.” (emphasis added)).  But if the source of the challenged policy is an executive 

order, rather than a legislative rule issued by an agency (as Plaintiffs contend), then it follows that 

the agency has not violated the APA.  Plaintiffs’ allegations would at most be that the President 

has issued an executive order that exceeds his power — a claim that can be advanced in ordinary 

litigation concerning the particular executive order at issue. 

C. Claims Under The Take Care Clause Are Not Justiciable. 

Finally, even if Plaintiffs had adequately pleaded a violation of the Take Care Clause, that 

claim would be nonjusticiable.  In language that Plaintiffs do not even attempt to address, the 

Supreme Court was explicit:  “the duty of the President in the exercise of the power to see that the 

laws are faithfully executed” is “purely executive and political,” and an “attempt on the part of the 

judicial department of the government to enforce the performance of such duties by the President 

might justly be characterized, in the language of Chief Justice Marshall, as ‘an absurd and 

excessive extravagance.’”  Mississippi, 71 U.S. at 499. 

Instead of addressing this holding, Plaintiffs quibble with the application of the political 

question doctrine as articulated in Nixon v. United States, 506 U.S. 224, 228 (1993).  See Opp. at 

19.  But while Plaintiffs suggest that Defendants do not “explain the constitutional commitment” 

of this issue to another branch, id., the constitutional commitment is obvious: the Take Care Clause 

commits to the President the obligation to “take care that the Laws be faithfully executed.”  U.S. 

Const. art. II, § 3.  It was specifically because of that commitment that the Mississippi v. Johnson 

court held that courts could not supervise the President’s carrying out of this constitutional 

function.  Chamber of Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996), did not involve claims 

under the Take Care Clause, was not brought against the President, and thus does not speak to this 

question.  Medellin v. Texas, 552 U.S. 491 (2008), similarly misses the mark; the point is not that 
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the executive’s compliance with the constitution can never be tested (it can), but rather that an 

individual may not litigate against the President under the Take Care Clause. 

CONCLUSION 

Defendants respectfully request that their motion be granted and that this case be dismissed 

with prejudice. 
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