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DEFENDANT’S REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 
INTRODUCTION 

The contested issues in this Freedom of Information Act (“FOIA”) case have narrowed 

considerably.  At the outset of summary judgment briefing, Plaintiff challenged only the 

adequacy of the Department of Justice’s (“DOJ” or “the Department”) search for records 

responsive to Plaintiff’s FOIA request, and did not dispute any withholdings of information.  

Now, in responding to DOJ’s motion, Plaintiff does not take issue with the way in which DOJ 

conducted or documented its search—it does not, for instance, dispute DOJ’s search 

methodology, the offices and locations searched, the search terms or date range used for 

electronic searches, or the additional efforts taken to locate responsive records.  Instead, Plaintiff 

argues that DOJ’s search was insufficient because it did not uncover records that Plaintiff 

speculates might exist—specifically, certain entries in the Attorney General’s calendar and 

additional records containing or reflecting advice or recommendations given to the Attorney 

General by his staff regarding whether he should recuse himself from matters involving the 2016 

presidential campaign.  But it is well established that the adequacy of an agency’s search “cannot 
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be rebutted by [Plaintiff’s] purely speculative claims about the existence and discoverability of 

other documents.”  SafeCard Servs., Inc. v. SEC, 926 F.2d 1197, 1200 (D.C. Cir. 1991) (internal 

citation and quotation omitted).  As that is all Plaintiff offers in opposition to summary 

judgment, the Court should grant DOJ’s motion.   

ARGUMENT 

THERE EXISTS NO GENUINE DISPUTE THAT DOJ’S SEARCH FOR RESPONSIVE 
RECORDS WAS ADEQUATE  
 
I. Plaintiff’s Contention That the Responsive Calendars Produced Are Incomplete 

Does Not Rebut the Adequacy of DOJ’s Search  
 

As demonstrated in its opening brief, DOJ’s search was “reasonably calculated to 

uncover all relevant documents.”  Weisberg v. U.S. Dep’t of Justice, 705 F.2d 1344, 1351 (D.C. 

Cir. 1983).  This burden is easily met with respect to Plaintiff’s request for the Attorney 

General’s calendars from February 27 through March 3, 2017.  The declaration of OIP Senior 

Counsel Vanessa R. Brinkmann explained that, in response to Plaintiff’s request, “OIP contacted 

OAG’s relevant point of contact for the Attorney General’s calendars” and “directly obtained 

complete copies of the calendars for the relevant time period.”  Declaration of Vanessa R. 

Brinkmann, Senior Counsel in the Office of Information Policy, U.S. Department of Justice 

(“Brinkmann Declaration”) (Aug. 8, 2017) ¶ 16, ECF No. 19-2.  As further explained in the 

Declaration of Daniel Castellano, that OAG contact is the Attorney General’s official scheduler 

who is “knowledgeable about the organization, compilation, and maintenance of the Attorney 

General’s calendar.”  See Declaration of Daniel Castellano, Senior Attorney in the Office of 

Information Policy, U.S. Department of Justice (“Castellano Declaration”) ¶ 9 (Sept. 18, 2017) 

(attached as Exhibit 1).  At OIP’s request, she downloaded copies of the Attorney General’s 

official calendar for each particular day requested by Plaintiff and provided them to OIP in PDF 
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format for processing in response to Plaintiff’s FOIA request.  Id. ¶ 10.  In total, OIP identified 

nine pages of responsive calendar entries.  Brinkmann Decl. ¶ 16.  Ms. Brinkmann affirmed in 

her declaration that these entries comprised “the entirety of Attorney General Sessions’ calendars 

for the time period identified by plaintiff.”  Id. ¶ 27.  OIP further confirmed that, apart from what 

was already provided to OIP in response to Plaintiff’s request, no other responsive records of the 

Attorney General’s calendar exist.  See Castellano Decl. ¶ 11.  

Plaintiff identifies no factual basis for concluding that DOJ’s search for responsive 

calendars was inadequate.  Notably, Plaintiff does not contest the manner in which OIP searched 

for and obtained the responsive calendars.  Moreover, it does not contest Ms. Brinkmann’s 

assertion about the completeness of the calendar entries produced.  Compare Def.’s Statement of 

Material Facts As to Which There Is No Genuine Dispute ¶ 7 (citing Brinkmann Decl. ¶ 16), 

ECF No. 21-1, with Pl.’s Statement of Material Facts As to Which There Exists a Genuine Issue 

Necessary to Be Litigated (“Pl.’s SMF”) (noting that “[Plaintiff] does not contest any facts 

contained in defendant’s statement of material facts as to which there is no genuine dispute”).   

Instead, and in contradiction to its responsive statement, Plaintiff’s sole basis for 

challenging OIP’s search for calendars is that the responsive calendar entries produced “make no 

mention of the press conference the attorney general held at 4:00 p.m. on March 2 to announce 

his recusal” and “omit a meeting the attorney general reportedly had with his advisors prior to 

the press conference.”  Pl.’s Opp’n to Def.’s Mot. for Summ. J. (“Pl.’s Opp’n”) at 8, ECF No. 20.  

From this, Plaintiff draws the “unmistakabl[e]” conclusion that DOJ failed to conduct an 

adequate search.  Id. at 10.  It is well settled, however, that “the adequacy of a FOIA search is 

generally determined not by the fruits of the search, but by the appropriateness of the methods 

used to carry out the search.”  Iturralde v. Comptroller of Currency, 315 F.3d 311, 315 (D.C. 
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Cir. 2003).  An agency’s search is not unreasonable merely because it fails to uncover records 

that, as is the case here, the plaintiff believes should exist.  See Oglesby v. U.S. Dep’t of Army, 

920 F.2d 57, 67 n.13 (D.C. Cir. 1990); see Roberts v. U.S. Dep’t of Justice, No. 92-cv-1707, 

1995 WL 356320, at *1 (D.D.C. Jan. 29, 1993) (adequacy of search not rebutted by speculative 

allegation that the FBI had computer backup tapes containing responsive records); see also 

Schmitz v. U.S. Dep’t of Justice, 27 F. Supp. 3d 115, 119 (D.D.C. 2014) (genuine dispute about 

reasonableness of search not raised by the plaintiff’s misplaced allegations of omitted responsive 

records).   

Rather, summary judgment is warranted where the agency’s affidavits “adequately 

describe the searches of all files likely to contain responsive materials to plaintiff’s request.”  

Piper v. U.S. Dep’t of Justice, 294 F. Supp. 2d 16, 23 (D.D.C. 2003).  In Piper, Judge Lamberth 

granted summary judgment for the Department on the issue of search adequacy, finding that the 

Federal Bureau of Investigation’s (“FBI”) search for records was reasonable despite the 

plaintiff’s allegations of missing documents and gaps in the serialization of the files searched.  

Id.  Judge Lamberth found that the Department, which as a federal agency “enjoys a good faith 

presumption in FOIA actions,” id. at 24, sufficiently described its search and explained that the 

missing serials apparently did not exist, id. at 23-24.  The plaintiff’s speculation about “other 

possible records that the FBI may or may not have” did not create a material issue to rebut the 

Department’s good faith presumption.1  Id. at 24.            

                                                           
1 Even in cases where the agency’s search did not locate records that actually exist or once 
existed, courts have found that that fact does not demonstrate the inadequacy of the search.  See, 
e.g., West v. Spellings, 539 F. Supp. 2d 55, 62 (D.D.C. 2008) (“FOIA does not require [the 
agency] to account for [missing files], so long as it reasonably attempted to locate them.”) (citing 
Miller v. U.S. Dep’t of State, 779 F.2d 1378, 1385 (8th Cir. 1985) (FOIA does not require an 
agency “to account for documents which the requester has in some way identified if it has made 
a diligent search for those documents in places in which they might be expected to be found.”)); 
Ferranti v. U.S. Dep’t of Justice, No. 03-cv-2385, 2005 WL 3040823, at *2 (D.D.C. Jan. 28, 
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The Brinkmann and Castellano Declarations, which also “enjoy[] a good faith 

presumption,” are likewise sufficient.  Id.  The Brinkmann Declaration, which Plaintiff does not 

challenge, explained how the responsive calendars were obtained by OIP, Brinkmann Decl. ¶ 16, 

and affirmed that the records located constituted “the entirety of Attorney General Sessions’ 

calendars for the time period identified by plaintiff,” id. ¶ 27.  The Castellano Declaration further 

details the search, including that the individual who provided OIP with the responsive calendars 

was the OAG staff member responsible for creating and maintaining the calendars, and confirms 

that no additional responsive calendar entries exist.  See Castellano Decl. ¶¶ 9, 11.   

The fact that actual or purported events that occurred on March 2 have no corresponding 

entry in the responsive calendars produced is not “clear and convincing evidence” that the 

calendar entries for March 2 (much less for any other responsive date) are “incomplete.”  Pl.’s 

Opp’n at 10.  Given Ms. Brinkmann’s assertion that OIP “directly obtained complete copies of 

the calendars for the relevant time period,” Brinkmann Decl. ¶ 16 (emphasis added), an assertion 

that Plaintiff does not contest in its response to DOJ’s Statement of Material Facts and thus may 

be treated as uncontroverted, see Order (July 14, 2017) ¶ II.D, ECF No. 18, the explanation 

supported by the record is that the alleged missing calendar entries do not exist.  The Castellano 

Declaration explains that the Attorney General’s official calendar generally reflects what is 

scheduled in advance of a given day, including the locations and general topics of his meetings, 

events, and speaking engagements, as well as the persons expected to attend.  Castellano Decl. ¶ 

12.  However, as a result of the dynamic nature of the Attorney General’s daily schedule, these 

pre-scheduled activities may be modified in real time with little or no advance notice, and thus 

                                                           
2005) (requester’s contention that agency “should account for previously possessed records does 
not create a genuine issue with respect to [the agency’s] obligations under the FOIA.”).  
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the calendar does not necessarily reflect every activity actually performed by the Attorney 

General during his day or every change to his schedule on a particular date.  Id.  Indeed, the 

Attorney General’s schedule for March 2 changed on that day and the calendar was not updated 

to reflect precisely how the day actually progressed.  Id. ¶ 13.   

Plaintiff has not presented any evidence to the contrary.  The fact that the calendar 

software allows a user to update a calendar entry or create multiple views of a calendar does not, 

of course, mean that the Attorney General’s calendar for March 2 was updated to reflect events 

that do not appear on the produced calendar.  See Pl.’s Opp’n at 8-9.  Plaintiff’s incredulity that 

the calendar was not updated in such a way is insufficient to overcome DOJ’s showing that its 

search was adequate.  See Nat’l Sec. Counselors v. CIA, 206 F. Supp. 3d 241, 260 (D.D.C. 2016) 

(rejecting the requester’s disbelief of the agency’s claim that responsive guidelines did not exist 

because it provided training on the topic of the request orally, rather than in writing); see also 

Bay Area Lawyers Alliance for Nuclear Arms Control v. Dep’t of State, 818 F. Supp. 1291, 1295 

(N.D. Cal. 1992) (“Plaintiff’s incredulity at the fact that no responsive records were uncovered . . 

. does not constitute evidence of unreasonableness or bad faith.”). 

II. Plaintiff’s Speculation That Additional Records Pertaining to Recusal Advice and 
Recommendations Must Exist Does Not Rebut the Adequacy of DOJ’s Search 
 
DOJ also established in its opening brief that it more than adequately searched for records 

responsive to Plaintiff’s request for documents pertaining to advice or recommendations given to 

the Attorney General by his staff regarding whether to recuse himself from matters arising from 

the 2016 presidential campaigns.2  Given the nature of the request and the records sought, and 

                                                           
2 Plaintiff’s FOIA request also sought “all documents effectuating the attorney general’s recusal 
within the Department of Justice.”  See Brinkmann Decl., Ex. A at 1 (Plaintiff’s FOIA request 
dated Mar. 6, 2017).  Plaintiff does not allege in its opposition that DOJ’s search for documents 
responsive to this aspect of its request was inadequate.   
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specifically its limitation to the Attorney General’s staff, OIP reasonably determined that OAG 

was the office most likely to possess responsive records.  See Brinkmann Decl. ¶ 15.  OIP 

searched the email and computer files of all OAG officials within OAG at the time, as well as 

the Attorney General himself, and provided instructions for those same officials to identify any 

additional records that could not be searched electronically.  Id. ¶ 16.  It also conducted 

electronic searches of records within the Departmental Executive Secretariat (“DES”), which is 

“the official records repository of OAG.”  Id. ¶ 19.  The Brinkmann Declaration described the 

particular search terms and date ranges used for each of its electronic searches.  Id. ¶¶ 18, 21.   

But there is more.  OIP took several additional steps to locate potentially responsive 

documents.  For example, it consulted with knowledgeable OAG staff to further confirm that no 

records beyond those captured in the initial OAG records search were likely to exist in OAG 

files.  Id. ¶¶ 16 n.4, 23.  OIP also forwarded Plaintiff’s request to the Justice Management 

Division, which includes the Departmental Ethics Office, and the Office of the Deputy Attorney 

General to ascertain whether relevant records pertaining to the Attorney General’s recusal were 

likely to exist elsewhere in Department files.  Id. ¶¶ 23-25.  As a result of these inquiries, OIP 

determined that there was no basis to believe that any potentially responsive non-duplicative 

records would be located anywhere other than in the OAG records systems that OIP had initially 

searched.  Id. ¶ 26.    

Plaintiff does not contest any of this.  See Pl.’s SMF; Pl.’s Opp’n at 10-11.  Instead, 

Plaintiff takes the same tack that it does with respect to the calendars, arguing that the 

“proposition that no [additional] documents exist within DOJ containing or reflecting advice or 

recommendations provided Attorney General Sessions on recusal” “defies commonsense and 

credibility.”  Pl.’s Opp’n at 10.  As an initial matter, this argument rests on a misstatement of 
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Plaintiff’s own FOIA request.  Plaintiff’s request relating to recusal advice and recommendations 

did not, by its own terms, extend to all documents “within DOJ.”  Rather, Plaintiff explicitly 

limited this request to documents containing or reflecting such advice or recommendations 

“given to Attorney General Jeff Sessions by his staff.”  Brinkmann Decl., Ex. A at 1 (Pl.’s FOIA 

request dated Mar. 6, 2017) (emphasis added).  OIP reasonably interpreted the reference to “his 

staff” as a reference to officials in OAG, id. ¶ 16 n.3, and Plaintiff does not challenge this 

interpretation, see Pl.’s SMF.  Plaintiff cannot attack the adequacy of DOJ’s search by expanding 

the bounds of its FOIA request beyond its plain terms.  

More importantly, this argument is simply another attempt by Plaintiff to question the 

adequacy of DOJ’s search based on its fruits.  As noted above, the precedent in this Circuit is 

clear that a search is not “inadequate because it turned up only a few” documents, “even if the 

slim yield may be intuitively unlikely.”  Ancient Coin Collectors Guild v. U.S. Dep’t of State, 

641 F.3d 504, 514 (D.C. Cir. 2011); see Rosenberg v. U.S. Dep’t of Def., 67 F. Supp. 3d 219, 224 

(D.D.C. 2014) (“the paucity of responsive records found in a search is not indicative, necessarily, 

of the adequacy of that search or the lack thereof”).  And Plaintiff’s mere speculation that yet 

uncovered responsive records must exist, without more, is not enough to create a question of fact 

as to the adequacy of DOJ’s search.  See Oglesby, 920 F.2d at 67 n. 13. 

First, Plaintiff speculates that because the Attorney General consulted with DOJ officials 

before announcing his recusal decision, which was “subject to intense public and congressional 

scrutiny,” responsive documents must exist that have not been uncovered.  Pl.’s Opp’n at 10.  

But there is nothing in the record that indicates that the documents Plaintiff seeks exist, and the 

fact that consultations took place does not alone establish that records were created.3  As another 

                                                           
3 To be sure, the Attorney General has publicly stated that he “met with” DOJ officials and 
“discuss[ed]” whether he should recuse himself from matters arising from the 2016 presidential 
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judge in this district has recognized, “high level officials do not always take or have notes taken 

at meetings.”  Skull Valley Band of Goshute Indians v. Kempthorne, No. 04-cv-0339, 2007 WL 

915211, at *9 (D.D.C. Mar. 26, 2007) (rejecting challenge to an agency’s search based on the 

plaintiffs’ “self-serving speculation” that because agency meetings occurred during the time 

period covered by the FOIA request responsive notes must exist).  Likewise, the importance of 

the decision and the amount of media or congressional interest it garnered does not, without 

more, establish that DOJ must possess more responsive records than it located.  In fact, Plaintiff 

has already had this very argument rejected in another FOIA case against DOJ.  Citizens for 

Responsibility & Ethics in Wash. v. U.S. Dep’t of Justice, 405 F. Supp. 2d 3, 5 (D.D.C. 2005) 

(finding that Plaintiff’s contention that additional responsive records must exist “given the 

magnitude of the scandal surrounding” the subject of the FOIA request was “mere speculation” 

that did not preclude summary judgment in DOJ’s favor).  

 Second, Plaintiff speculates that more records must exist based on records disposition 

guidance concerning the preservation of certain DOJ records.  See Pl.’s Opp’n at 10-11 (citing 

but not attaching Request for Records Disposition Authority, No. N1-60-10-25, June 15, 2010).  

The Department’s record retention obligations, however, do not establish that responsive records 

were in fact created and are thus immaterial to the inquiry before the Court.  See Ferranti, 2005 

WL 3040823, at *2 (“[An agency] is responsible for releasing only those records it possessed 

and controlled at the time of the FOIA request”).  Nor is DOJ’s compliance or noncompliance 

with its recordkeeping obligations relevant to Plaintiff’s FOIA claim.  “Nothing in the [FOIA] 

                                                           
campaign.  See Brinkmann Decl., Ex. C (DOJ Press Release dated Mar. 2, 2017); see also id. 
(Email from Jody Hunt to senior DOJ leaders dated Mar. 2, 2017) (noting that the Attorney 
General’s recusal decision was made following “meetings” with career DOJ officials).  The 
evidence in the record, however, does not identify or imply that written records exist related to 
these meetings and discussions. 
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requires an agency to document the fate of documents it cannot find,” Roberts, 1995 WL 

356320, at *2 (“If a reasonable search fails to unearth a document, then it makes no difference 

whether the document was lost, destroyed, stolen, or simply overlooked.”); see West, 539 F. 

Supp. 2d at 62 (FOIA does not obligate an agency to account for missing records, “so long as it 

reasonably attempted to locate them.”).      

Finally, that DOJ’s search for and processing of responsive records to Plaintiff’s request 

took approximately four months to complete does not prove (or even suggest) that yet uncovered 

documents exist.4  See Pl.’s Opp’n at 11.  If anything, the time and effort that DOJ took to search 

for responsive records—including electronic searches of two OAG records systems, consultation 

with knowledgeable OAG staff, and targeted inquires to additional Departmental offices—only 

bolster the adequacy of its search, which went above and beyond its FOIA obligations.  

Plaintiff’s speculative claims to the contrary do not undermine DOJ’s search, and its assertion 

that DOJ’s evidence “warrant[s] a critical eye,” in part, given the purported “unfolding drama” 

around the Attorney General’s contacts with Russian individuals, id., is nothing more than 

innuendo that fails to undermine the adequacy of DOJ’s search.  See Accuracy in Media, Inc. v. 

NTSB, No. 03-cv-0024, 2006 WL 826070, at *9 (D.D.C. Mar. 29, 2006) (requester cannot meet 

its burden of overcoming the agency’s presumption of good faith by “challeng[ing] the adequacy 

of a search based on the underlying actions that are the subject of the request”).   

 To demonstrate that it conducted an adequate search, an agency must demonstrate only 

that “all files likely to contain responsive materials (if such records exist) were searched.”  

Oglesby, 920 F.2d at 68.  Through the reasonably detailed description provided in the Brinkmann 

                                                           
4 Although Plaintiff describes this time period as a “glacial pace,” Pl.’s Opp’n at 11, it is in fact 
two months faster than the median six-month processing time for OAG expedited requests, see 
DOJ Annual FOIA Report-FY 2016, available at https://www.justice.gov/oip/page/file/ 
920596/download.  
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Declaration, DOJ has unquestionably met its burden of demonstrating the adequacy of its search 

for recusal advice and recommendation documents.  Id.  Plaintiff’s speculative claim that the 

search was insufficient does not present a material issue of fact that rebuts DOJ’s showing.  

CONCLUSION 

For the foregoing reasons, and the reasons set forth in Defendant’s Motion for Summary 

Judgment, DOJ respectfully requests that the Court grant its motion and enter summary judgment 

in its favor. 

 

Dated: September 18, 2017   Respectfully submitted, 

      CHAD A. READLER 
Acting Assistant Attorney General 
 
CHANNING D. PHILLIPS 
United States Attorney 

 
MARCIA BERMAN 
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Federal Programs Branch 

 
/s/ Kathryn C. Davis     
KATHRYN C. DAVIS (DC Bar No. 985055) 
Trial Attorney 
United States Department of Justice 
Civil Division, Federal Programs Branch 
20 Massachusetts Avenue, NW, Rm. 6130 
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Tel: (202) 616-8298 
Fax: (202) 616-8460 
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