
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
CITIZENS FOR RESPONSIBILITY AND ) 
ETHICS IN WASHINGTON,  ) 
      ) 
 Plaintiff,    ) 
      ) 
  v.    ) Civil No. 17-00599 (APM) 
      ) 
U.S. DEPARTMENT OF JUSTICE,  ) 
      ) 
 Defendant.    ) 
____________________________________) 
 

PLAINTIFF’S OPPOSITION TO DEFENDANT’S  
MOTION FOR SUMMARY JUDGMENT 

 
INTRODUCTION 

 
 On March 2, 2017, Attorney General Jeff Sessions made one of the most 

significant decisions to date in his tenure as attorney general:  to recuse himself from all 

investigations relating to the 2016 presidential campaigns.  Even before he took office, 

the question of his possible recusal was raised.    During his confirmation hearing Sen. 

Sessions promised that he would recuse himself on issues related to any investigation of 

Hillary Clinton.  As to any other matter where his “impartiality might reasonably be 

questioned,” he committed to consulting “with Department ethics official regarding the 

most appropriate way to proceed.”1  The need to make a recusal decision only intensified 

once Attorney General Sessions joined the Department of Justice (“DOJ”), as mounting 

evidence made clear the necessity of a criminal investigation into the activities of the 

Trump presidential campaign.  Finally, on March 2, 2017, Attorney General Sessions 

                                                 
1 Press Release, U.S. Department of Justice, Attorney-General Sessions Statement of 
Recusal (Mar. 2, 2017) (Dkt. 19-2, p. 29) (“DOJ Press Release”). 
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announced he was recusing himself “from any existing or future investigations of any 

matters related in any way to the campaigns for President of the United States.”  Id.  

According to the attorney general, he made this decision after meeting over the course of 

several weeks “with relevant senior career Department officials[.]”  Id. 

 DOJ’s response to this lawsuit, which seeks records relating to the attorney 

general’s recusal, has revealed startling information.  Despite claims of a multi-week 

consultation process involving a variety of relevant senior and ethics officials at the 

agency, DOJ has uncovered no documents memorializing these consultations or the 

attorney general’s final decision beyond the press release DOJ issued notifying the public 

of his recusal.  In other words, according to DOJ, no paper trail exists of what the 

attorney general has represented was a careful, deliberate decision.  Just as remarkable, 

DOJ has identified only one document implementing this momentous decision – a one-

page email from the attorney general’s chief of staff to five DOJ officials advising of the 

recusal, directing that staff be instructed not to brief or otherwise involve the attorney 

general and his office on investigations within the scope of his recusal, and designating 

the acting deputy attorney general as the individual empowered to perform the attorney 

general’s functions on matters within the recusal.2  Thus, according to DOJ, no additional 

documents exist explaining further the scope of the attorney general’s recusal, a key issue 

in the charge that by participating in the firing of former FBI Director James Comey, 

Attorney General Sessions violated the terms of his recusal. 

                                                 
2 Email from Jody Hunt to Dana Boenta, James B. Comey, Mary McCord, Sam Ramer, 
and Sarah Isgur Flores Re:  Recusal, Mar. 2, 2017 (Dkt. 19-2, p. 28) (“Hunt email”).   
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 The paucity of documents responsive to CREW’s request raises a clear question 

of whether DOJ conducted an adequate search within the meaning of the Freedom of 

Information Act (“FOIA”).  DOJ’s motion for summary judgment and its accompanying 

exhibits attempt to answer this question.  For two of the three categories of records 

CREW has requested, DOJ has explained which offices it searched and which search 

terms it used.  But its insistence that nothing was uncovered beyond the aforementioned 

press release and chief-of-staff email simply is not credible.   

 As to the third category of requested records – the attorney general’s calendars for 

a five-day period – DOJ has produced calendars for each requested day, with redactions 

CREW does not challenge.  They omit, however, critical events in which the attorney 

general participated.  The attorney general’s calendar for March 2, 2017 (Dkt. 19-2, pp. 

50-51), the day on which he purportedly made his recusal decision and announced it 

publicly at a press conference, contains no entry for his afternoon press conference and 

lists the meeting to discuss recusal issues for 5:15-6:15 p.m.  But this was more than an 

hour after the attorney general publicly announced his decision.  Clearly DOJ has not 

produced all responsive calendars and, accordingly, has not met its burden under the 

FOIA. 

 DOJ’s motion also suffers from a procedural flaw.  Rule 56 and LCvR 7(h) 

require all motions for summary judgment to be accompanied by a statement of material 

facts not genuinely in dispute.  DOJ has now moved for summary judgment, but has not 

filed the required statement of material facts. 
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FACTUAL BACKGROUND 

 On March 1, 2017, the Washington Post reported that during the 2016 presidential 

campaign while playing a prominent role supporting then-candidate Donald Trump, 

Attorney General Sessions met twice with Russia’s ambassador to the United States, 

Sergey Kislyak.  One of these meetings took place at then-Senator Sessions’            

congressional office, and the other took place at the Republican National Convention.  

The existence of both meetings had not previously been disclosed.3   

 These revelations cast doubt on the accuracy of Sen. Sessions’ testimony during 

his January 10, 2017 confirmation hearing before the Senate Judiciary Committee.  In 

response to a question from Sen. Al Franken (D-MN) about what Sen. Sessions would do 

if he learned of any evidence that anyone affiliated with the Trump campaign had 

communicated with the Russian government during the campaign, he answered 

unequivocally that he was “not aware of any of those activities,” and went on to 

volunteer: “I have been called a surrogate at a time or two in that campaign and I did not 

have communications with the Russians.”4   

 Subsequently, Sen. Patrick Leahy (D-VT) requested that Sen. Sessions provide 

answers to follow-up written questions.  Among those questions was the following: 

“Several of the President-elect’s nominees or senior advisors have Russian ties.  Have 

                                                 
3 Karoun Demirjian, Ed O’Keefe, Sari Horwitz and Matt Zapotosky, Attorney General 
Jeff Sessions Will Recuse Himself from Any Probe Related to 2016 Presidential 
Campaign, Washington Post, Mar. 2, 2017, available at https://www.washingtonpost. 
com/powerpost/top-gop-lawmaker-calls-on-sessions-to-recuse-himself-from-russia-
investigation/2017/03/02/148c07ac-ff46-11e6-8ebe-6e0dbe4f2bca_story.html?utm_ 
term=.40f54941e776.  
4 See, e.g., Fairh Karimi, What Jeff Sessions Said About Russia Ties During 
Confirmation Hearings, CNN, Mar. 3, 2017, available at http://www.cnn.com/2017 
/03/02/politics/russia-jeff-sessions-confirmation-hearing/.  
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you been in contact with anyone connected to any part of the Russian government about 

the 2016 election, either before or after election day?”5  Sen. Sessions responded with one 

word, “No.”6   

 Less than 24 hours after the Washington Post broke the story about Attorney 

General Sessions’ failure to disclose his two meetings with the Russian ambassador, the 

attorney general held a press conference at which he announced he was recusing himself 

from any existing or future investigations of any matter relating in any way to the 

presidential campaigns.  Attorney General Sessions explained his staff had recommended 

recusal.  Specifically, “[t]hey said that since I had involvement with the campaign, I 

should not be involved in any campaign investigation.  I have studied the rules and 

considered their comments and evaluation.  I believe those recommendations are right 

and just.”7  

 On March 6, 2017, CREW sent a FOIA request by facsimile to DOJ’s Office of 

Information Policy requesting three categories of records:  (1) all records containing or 

reflecting advice and/or recommendations regarding whether Attorney General Sessions 

should recuse himself from any matters involving the 2016 presidential campaign; (2) all 

calendars for the attorney general for the period February 27, 2017 through March 3, 

2017; and (3) all documents effectuating the attorney general’s recusal within DOJ.8  

                                                 
5 Karimi, CNN, Mar. 3, 2017. 
6 Id. 
7 Aaron Blake, Transcript of Jeff Sessions’ Recusal News Conference, Annotated, 
Washington Post, Mar. 2, 2017, quoting Attorney General Jeff Sessions, available at 
https://www.washingtonpost.com/news/the-fix/wp/2017/03/02/transcript-of-jeff-
sessionss-recusal-press-conference-annotated/?utm_term=.ba40ab5cfd77.  
8 This request is attached as Exhibit A to the Declaration of Vanessa R. Brinkmann 
(“Brinkmann Decl.”) (Dkt. 19-2). 
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CREW sought a waiver of fee associated with processing its request, explaining that the 

requested records likely will contribute to public understanding of the motivation behind 

the attorney general’s recusal decision, the extent to which it was guided by advice from 

his staff, and the extent to which it was influenced by the public revelation he had not 

testified fully and truthfully before Congress during his confirmation hearing.  Id.  Given 

his status as the nation’s top law enforcement official, the public interest in his integrity 

and honesty could not be greater.  Id. 

 CREW also sought expedition of its request because the subject matter is of 

widespread and exceptional media interest and the requested information involves 

possible questions of the government’s integrity that affect public confidence.  Id.  

By letter dated March 15, 2017, DOJ advised CREW that DOJ’s Director of Public 

Affairs had determined CREW’s request for expedited processing should be granted.9   

 Even though DOJ agreed to expedite CREW’s request, by April 4, 2017, CREW 

had not received any responsive documents and so filed suit.  Nearly two months later, on 

June 1, CREW filed a motion for a preliminary injunction (Dkt. 10) because it still had 

not received any responsive records.  In a joint status report filed the following day (Dkt. 

11), DOJ proposed to make an interim production by June 30, 2017, and a final 

production by July 31, 2017, a schedule CREW indicated was not acceptable.  After the 

close of business on June 16, 2017, DOJ provided CREW with an interim response that 

indicated its search for records responsive to the first part of CREW’s request (advice 

received on recusal) and the third part (documents effectuating recusal) was now 

                                                 
9 This letter is attached as Exhibit B to the Brinkmann Decl. 
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complete.  See Dkt. 14.  With that letter DOJ produced two records:  the Hunt email and 

the DOJ Press Release. 

  On June 19, during what was supposed to be a preliminary injunction hearing and 

at the urging of the Court, the parties agreed to attempt to negotiate a production schedule 

for the remaining documents, specifically the requested calendars for a five-day period.  

This resulted in an agreement under which DOJ would complete processing certain 

calendar entries by June 30, and the remainder by July 7, 2017.  See Dkt. 15.  By July 7, 

2017, DOJ had produced what it stated was all non-exempt responsive documents, which 

included nine pages of calendar entries in addition to the Hunt email and the DOJ Press 

Release.10  In short, four months after filing its expedited FOIA request, CREW had 

received a total of 11 pages of documents purportedly representing all DOJ had in 

response to CREW’s request. 

 DOJ has now moved for summary judgment, accompanied by the declaration of 

Vanessa R. Brinkmann outlining all the offices DOJ searched for responsive records, the 

search terms DOJ used to locate records, and the additional steps DOJ took to determine 

whether other records might exist. 

ARGUMENT 

 I. DOJ FAILED TO CONDUCT AN ADEQUATE SEARCH FOR ALL  
  RESPONSIVE CALENDARS. 

 
 Here, as in every FOIA case, an agency moving for summary judgment bears the 

burden of demonstrating beyond material doubt it conducted a search “reasonably 

calculated to uncover all relevant documents.”  Weisberg v. U.S. Dep’t of Justice, 705 

                                                 
10 See Brinkmann Decl., ¶¶ 7-9, and Exhibits C, D, and E to Brinkmann Decl. 
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F.2d 1344, 1351 (D.C. Cir. 1983); see also Nation Magazine v. U.S. Customs Serv., 71 

F.3d 885, 890 (D.C. Cir. 1995).  The agency carries this burden through declarations 

denoting “which files were searched” and “reflect[ing] a systematic approach to 

document location[.]”  Oglesby v. Dep’t of the Army, 920 F.2d 57, 68 (D.C. Cir. 1990).  

Whether a particular FOIA search is adequate depends on “the circumstances of the 

case.”  Davis v. Dep’t of Justice, 460 F.3d 92, 103 (D.C. Cir. 2006). 

 When measured against these standards, DOJ’s supporting declaration explaining 

its search for responsive calendars misses the mark in several key respects.  While the 

calendar entries for March 2, 2017, account for the entirety of the attorney general’s time 

between 7:00 a.m., when he was on his way to his office, to 9:30 p.m., when he was on 

his way home,11 they fail to account for two critical events.  First, they make no mention 

of the press conference the attorney general held at approximately 4:00 p.m. on March 2 

to announce his recusal.  Second, the calendar entries omit a meeting the attorney general 

reportedly had with his advisors prior to the press conference at which, according to a 

DOJ official, his recusal was “finalized.”12  

 These omissions are inexplicable given the technology the attorney general used 

to create his daily calendars.  The calendar entries produced by DOJ appear to be print-

outs of calendars maintained electronically on Microsoft Outlook.  They therefore are 

easily modified with a single click to update or delete events, meetings, and 

                                                 
11 For the Court’s convenience, a copy of the calendar pages for March 2, 2017, is 
enclosed as Exhibit A. 
12 Betsy Woodruff, An Inside Look at the Day Jeff Sessions Recused Himself From the 
Russia Probe, The Daily Beast, July 25, 2017, available at http://www.thedailybeast.com/ 
an-inside-look-at-the-day-jeff-sessions-recused-himself-from-the-russia-probe.  
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appointments.13  Further, Microsoft Outlook allow users to create and maintain multiple 

calendar views for a single day.  Id.  That the calendars for the attorney general – one of 

the most powerful Cabinet officials – are not updated as his schedule changes is simply 

not credible, especially given the representation by a DOJ official that “his schedule 

frequently changes.”14   

 Records retention schedules for the Office of the Attorney General reinforce this 

conclusion.  A 2010 Request for Records Disposition Authority from DOJ’s Office of 

Records Management Policy to the National Archives and Records Administration 

(“NARA”) designates as permanent, and therefore subject to transfer to NARA at the end 

of the attorney general’s tenure,  

  official calendars; appointment books, schedules, itineraries, 
  record copies of briefing books and binders; logs used to track  
  activities or serve as finding aids . . . and any other records . . .   
  documenting meetings, appointments, events, telephone calls,  
  trips, visits and other activities . . . that contain unique substantive   
  information that document or relate to official program or mission 
  related  activities[.]15 
 
 The calendar entries CREW requested here are permanent records that the 

attorney general is not free to dispose of, absent express approval from NARA.  

Assuming compliance with his recordkeeping responsibilities, the attorney general should 

have maintained all calendars or other records that document his meetings.  Yet the 

calendars DOJ has produced omit two significant, noteworthy events. 

                                                 
13 See, e.g., Microsoft Outlook 2016 Quick Reference Card, available at  http://www. 
customguide.com/cheat_sheets/outlook-2016-quick-reference.pdf.   
14 Woodruff, The Daily Beast, July 25, 2017. 
15 Request for Records Disposition Authority, No. N1-60-10-25, June 15, 2010 
(“Disposition Schedule”) (enclosed as Exhibit B). 
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 All of this points unmistakably to the conclusion that DOJ has failed to conduct 

an adequate search for responsive records.  DOJ has ignored clear and convincing 

evidence that the calendar entries identified as responsive are incomplete in at least two 

key ways.  Moreover, this also raises a question of whether the calendar entries for other 

dates similarly are incomplete, inaccurate, or were not corrected or updated in other 

ways.  Given this record, the Court must deny DOJ’s motion for summary judgment. 

 II. DOJ’S CLAIM THAT NO ADDITIONAL DOCUMENTS EXIST 
  CONTAINING OR REFLECTING RECUSAL ADVICE AND  
  RECOMMENDATIONS IS NOT CREDIBLE. 
 
 DOJ’s motion for summary judgment also asks this Court to accept the 

extraordinary proposition that no documents exist within DOJ containing or reflecting 

advice or recommendations provided Attorney General Sessions on recusal beyond the 

DOJ press release issued on the date of his recusal.  In other words, no DOJ official 

consulted during the purportedly careful and deliberate multi-week process the attorney 

general used to consider the question of his recusal wrote any notes, sent any emails, or 

prepared any memoranda of any kind about a decision that was subject to intense public 

and congressional scrutiny.  This defies commonsense and credibility. 

 The records disposition guidance discussed also undermines DOJ’s claim.  That 

guidance designates as “permanent” and therefore not subject to destruction specified 

“[r]ecords of the Attorney General, Deputy Attorney General, Associate Attorney 

General and their staffs[.]”  Disposition Schedule.  Those records include, inter alia,  

  drafts of documents (including correspondence, memoranda, 
  emails, reports, speeches and testimony) which contain substantive 
  notes or comments that are evidence of decisions, actions, or  
  strategies . . . handwritten meeting notes where specific guidance,   
  direction, or tasking is memorialized . . . and any other records  
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  which document evidence of decisions . . . documenting meetings,   
  appointments, events, telephone calls, trips, visits and other  
  activities . . . that contain unique substantive information that  
  document or relate to official program or mission related activities[.] 
 
Id. (emphasis added).   Pursuant to this guidance, notes, drafts, memoranda, and records 

of the attorney general’s recusal decision should have been preserved.  At a minimum, 

DOJ’s “no-record” response to CREW’s FOIA request (save DOJ’s press release) calls 

into question whether DOJ complied with its recordkeeping guidance and, if so, why any 

notes or other drafts were not located.    

 Finally, the claims DOJ makes in support of its summary judgment motion do not 

exist in a vacuum.  DOJ consumed four months responding to an expedited FOIA request 

for which it ultimately produced only 11 pages of documents, nine of which it had 

located months earlier.  All of this has played out against the unfolding drama of an 

attorney general who has denied repeatedly any contacts with Russians, only to be proven 

wrong again and again.  The glacial pace at which DOJ has processed CREW’s request 

has caused real harm to CREW and the public, depriving them of information needed to 

answer the serious questions that the attorney general’s own conduct has raised.  Under 

these circumstances, and evaluating the government’s evidence with a warranted critical 

eye, the Court should deny DOJ’s motion for summary judgment and order DOJ to 

conduct new searches. 

CONCLUSION 

 For the foregoing reasons, DOJ’s motion for summary judgment should be 

denied. 

      Respectfully submitted,  
 
           /s/ Anne L. Weismann 
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      Anne L. Weismann 
      (D.C. Bar No. 298190) 
      Adam J. Rappaport 
      (D.C. Bar No. 479866) 
      Citizens for Responsibility and Ethics 
       in Washington 
      455 Massachusetts Ave., N.W., Sixth Floor 
      Washington, D.C.  20001 
      Phone: (202) 408-5565 
      aweismann@citizensforethics.org 
 
Dated:  August 25, 2017    Attorneys for Plaintiff 
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