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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

CITIZENS FOR RESPONSIBILITY AND 
ETHICS IN WASHINGTON, et al., 

Plaintiffs, 
v. 

FEDERAL ELECTION COMMISSION, 

Defendant, 

CROSSROADS GRASSROOTS POLICY 
STRATEGIES 
1401 New York Ave., NW 
Ste. 1200 
Washington, DC 20005, 

Proposed Intervenor- 
Defendant. 

Civil Action No.  1:16-cv-00259-BAH 

CROSSROADS GRASSROOTS POLICY STRATEGIES’  
MOTION TO INTERVENE AND MEMORANDUM IN SUPPORT 

 Crossroads Grassroots Policy Strategies (“Crossroads GPS”) respectfully moves pursuant 

to Fed. R. Civ. P. 24(a) & (b) for leave to intervene as a defendant and to file the attached answer 

to the complaint.  A supporting declaration and proposed order also are attached.1 

I. INTRODUCTION

Citizens for Responsibility and Ethics in Washington and its supporters (collectively

“CREW”) brought this lawsuit as part of a campaign to compel the Federal Election Commission 

(“FEC” or “Commission”) to pursue sanctions against Crossroads GPS.  CREW seeks a 

judgment declaring that the FEC’s dismissal of CREW’s administrative complaint against 

1 Pursuant to Local Civil Rule 7(m), counsel for Crossroads GPS conferred several times with counsel for the above-
captioned Plaintiffs and Defendant over recent weeks concerning this motion.  Counsel for Plaintiffs advised that 
Plaintiffs do not oppose the motion.  After repeated deferrals, however, counsel for Defendant FEC ultimately said 
the agency would not be able to provide its position on intervention until its date to respond to the Complaint.  To 
avoid any issue of timeliness, Crossroads GPS is filing its motion now. 
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Crossroads GPS was contrary to law and ordering the FEC to conform to that declaration.  

CREW also seeks invalidation of an FEC regulation that supported the Commission’s dismissal.  

As the target of CREW’s attack, Crossroads GPS seeks to intervene and defend the dismissal it 

won from the FEC and the regulation that is under challenge. 

 Crossroads GPS recently established its right to intervene in similar circumstances in 

Crossroads GPS v. FEC, 788 F.3d 312 (D.C. Cir. 2015).  And another similarly situated target of 

a dismissed FEC complaint then was granted intervention without opposition.  See Citizens for 

Responsibility and Ethics in Washington, et al. v. FEC, No. 1:14-cv-01419-CRC (D. D.C. Aug. 

13, 2015) (order granting motion to intervene). 

 In the former Crossroads case, as here, private parties had sued the FEC to resurrect an 

administrative complaint against Crossroads GPS that the Commission had dismissed on an 

equally divided vote.  When the district judge denied intervention, the Court of Appeals stayed 

the underlying litigation and then reversed, holding that intervention was required.  In addition to 

confirming that, as the target of a dismissed administrative complaint, Crossroads GPS had 

standing to defend the dismissal, Crossroads, 788 F.3d at 316-19, the Court of Appeals held that 

the four Rule 12(a) standards for intervention of right were satisfied on grounds equally 

applicable here: 

1. Intervention was timely because Crossroads GPS moved to intervene before the 

FEC responded to the complaint.  This motion is equally timely. 

2. Crossroads GPS had a clear and legally protected interest in defending the 

dismissal to protect itself from “further exposure to enforcement proceedings 

before the FEC” and from potential “civil liability via private lawsuit.”  Id. at 318-

20.  Crossroads GPS has the same interests here, both as to dismissal of the 
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administrative complaint and as to the regulation CREW attacks in an effort to 

undermine the dismissal. 

3. Crossroads GPS’s interests faced practical impairment because the judgment 

being sought could be used to support any future FEC or private enforcement 

proceedings against Crossroads GPS.  Id. at 320.  The same interests are at stake 

here. 

4. The FEC did not adequately represent Crossroads GPS’s interests.  The 

Commission’s broad governmental interests in enforcing the Federal Election 

Campaign Act (“FECA” or “Act”) are distinct from Crossroads GPS’s private 

interests in defending itself.  Id. at 321.  Moreover, the FEC was divided 3 – 3 on 

the dismissal and could decide to pursue enforcement and sanctions against 

Crossroads GPS if the present dismissal were invalidated.  Id.  Crossroads GPS 

should not have “to rely on a doubtful friend to represent its interests, when it can 

represent itself.”  Id.  The same is true in this case. 

Ultimately, Crossroads GPS’s right to intervene here is as simple as the basic right of 

self-defense.   It is the true party under attack and it is entitled to litigate on its own behalf. 

II. FACTUAL BACKGROUND 

 Plaintiffs filed the administrative complaint with the FEC that is at the center of this 

dispute against Crossroads GPS, a not-for-profit corporation located in Washington, D.C. that 

has received tax exempt status from the IRS as a Section 501(c)(4) social welfare organization.2  

The November 2012 complaint alleged that Crossroads GPS failed to disclose contributors on 

                                                            
2 The original administrative complaint was filed by Citizens for Responsibility and Ethics in Washington and 
Jessica Markley.  In a subsequent amended administrative complaint, Ms. Markley was replaced by Nicholas 
Mezlak.  Citizens for Responsibility and Ethics in Washington and Mr. Mezlak are the plaintiffs in the instant 
complaint. 
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the reports it filed with the FEC for its independent expenditure advertisements advocating the 

election or defeat of candidates in the Ohio, Virginia, Montana, and Nevada United States Senate 

races during the 2012 election cycle, and therefore should be sanctioned.  The FEC designated 

the administrative complaint as Matter Under Review (“MUR”) 6696. 

Crossroads GPS responded to the complaint.  See Decl. of Steven Law Exh. A.  It 

explained that it had not received any contributions that were “made for the purpose of furthering 

the reported independent expenditure” under the FEC’s regulation, and therefore was not 

required to report any donors under that regulation. Crossroads GPS provided supporting 

materials and asked the Commission to dismiss the complaint. 

 The FEC Office of General Counsel issued a March 7, 2014 First General Counsel’s 

Report providing the FEC Commissioners with recommendations on what actions the 

Commission should take concerning the complaint.  See Decl. of Steven Law Exh. B.  The 

General Counsel’s report concluded that the facts alleged in Plaintiffs’ complaint failed to 

support the conclusion that Crossroads GPS had received any contributions that were required to 

be disclosed on its independent expenditure reports under the FEC’s regulation.  The General 

Counsel’s report also recommended that the Commission exercise its “prosecutorial discretion” 

in dismissing Plaintiffs’ allegation that the FECA required Crossroads GPS more broadly to 

disclose its contributors who gave for the purpose of influencing federal elections generally.  The 

General Counsel’s report cited “equitable concerns” about whether the FEC had given 

respondents such as Crossroads GPS “fair notice” that it would enforce the statute in such a 

manner.  

 On November 17, 2015, the FEC Commissioners deadlocked 3-3 on a motion to approve 

findings consistent with the General Counsel’s report.  Under FECA, four Commissioners must 
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find that there is “reason to believe” that a violation may have occurred before an investigation 

may commence.  See 52 U.S.C. §§ 30106(c), 30109(a)(2).  Thus, the administrative complaint 

against Crossroads GPS was dismissed.  The three controlling Commissioners—i.e., the 

Commissioners who voted to dismiss the complaint—did not author a separate statement of 

reasons, and the General Counsel’s Report thus provides the basis for the Court’s review in this 

case.  See Citizens for Responsibility and Ethics in Washington v. FEC, 799 F. Supp. 2d 78, 81 

(D.D.C. 2011).   

 Exercising their right to judicial review under the Act, see 52 U.S.C. § 30109(a)(8), 

Plaintiffs filed their Complaint in this Court on February 26, 2016.  Attacking Crossroads GPS 

by name throughout the Complaint, Plaintiffs allege that, in dismissing the administrative 

complaint, the Commission “acted arbitrary [sic] or capriciously, abused its discretion, or acted 

contrary to law” under the relevant FEC regulation and FECA statutory provisions.  Compl. 

¶¶ 116, 124, and 131.   They seek a declaration to that effect and an order requiring the FEC 

promptly to conform to the declaration.  Plaintiffs also allege the FEC’s dismissal relied on a 

regulation that “is unlawful and invalid,” and they seek a declaration that the regulation “is 

contrary to law, arbitrary and capricious, and invalid.”  Compl. ¶ 124.  

III. CROSSROADS GPS HAS A RIGHT TO INTERVENE  

 Crossroads GPS’s stake in this litigation—which revolves around whether it complied 

with the federal campaign finance laws, and whether those laws should be changed midstream to 

conform to Plaintiffs’ policy preferences—amply qualifies it for intervention as of right.  Federal 

policy favors participation of “as many apparently concerned persons as is compatible with 

efficiency and due process.”  Nuesse v. Camp, 385 F.2d 694, 700 (D.C. Cir. 1967) (noting “the 

greater impetus to intervention that inheres in administrative cases”).  Here, where Crossroads 
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GPS is “the beneficiary of a favorable decision by the Federal Election Commission” under 

review, Crossroads, 788 F.3d at 314, and where the agency regulation Plaintiffs seek to 

invalidate formed the basis of the dismissal of the administrative complaint against Crossroads 

GPS, the liberal intervention standard is satisfied.   

A. Crossroads GPS Has Standing to Intervene. 

Where a party seeks leave “to intervene as another defendant, [the D.C. Circuit has] 

required it to demonstrate Article III standing, reasoning that otherwise any organization or 

individual with only a philosophic identification with a defendant—or a concern with a possible 

unfavorable precedent—could attempt to intervene and influence the course of litigation.”  Id. at 

316 (citation omitted); see also Fund for Animals, Inc. v. Norton, 322 F.3d 728, 732-33 (D.C. 

Cir. 2003) (“a party seeking to intervene as of right must demonstrate that it has standing under 

Article III of the Constitution”).  Here, Crossroads GPS has standing for the same reasons it had 

standing in the Crossroads litigation. 

In Crossroads, the Court of Appeals held that the prospect of losing a favorable FEC 

ruling constituted an injury-in-fact sufficient to confer Article III standing.  Because the litigation 

threatened to deprive Crossroads GPS of its beneficial ruling and “return [it] to the position of a 

respondent subject to enforcement proceedings before a federal agency,” Crossroads, 788 F.3d 

at 317, the Court of Appeals concluded that the organization had a “concrete stake in the 

favorable agency action currently in place,” id. at 319.  Crossroads GPS is in the same position in 

this case.  It currently benefits from a favorable ruling from the FEC that “precludes exposure to 

civil liability.”  Id. at 317.  Should Plaintiffs succeed in this action, Crossroads GPS will lose this 

beneficial ruling and will again be subject to further enforcement proceedings before the FEC.  

Crossroads GPS “thus has a significant and direct interest in the favorable action shielding it 
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from further litigation and liability,” and the “‘threatened loss’” of this interest “constitutes a 

‘concrete and imminent injury.’”  Id. at 318 (quoting Fund for Animals, 322 F.3d at 733).3   

Similarly, with respect to the FEC regulation Plaintiffs seek to invalidate, Crossroads 

GPS is “directly subject to the challenged Rule,” Military Toxics Project v. Environmental 

Protection Agency, 146 F.3d 948, 954 (D.C. Cir. 1998), and “benefits from the [agency’s] 

current regulations, and . . . would suffer concrete injury if the court were to grant the relief the 

plaintiffs seek,” Fund for Animals, 322 F.3d at 733.  To wit, if the challenged regulation were 

invalidated and FECA interpreted and  applied as Plaintiffs urge, then Crossroads GPS would be 

subject to much greater disclosure requirements that “burden [its] ability to speak.”  See Citizens 

United v. FEC, 558 U.S. 310, 367 (2010). 

B. Crossroads GPS Satisfies the Four-Factor Test for Intervention as of Right. 

A party may intervene as of right if it satisfies “a four-factor test requiring: 1) timeliness 

of the application to intervene; 2) a legally protected interest; 3) that the action, as a practical 

matter, impairs or impedes that interest; and 4) that no party to the action can adequately 

represent the potential intervenor’s interest.”  Crossroads, 788 F.3d at 320 (citing Deutsche Bank 

Nat’l Trust Co. v. FDIC, 717 F.3d 189, 192 (D.C. Cir. 2013)); see also Fed. R. Civ. P. 24(a)(2) 

(“On timely motion, the court must permit anyone to intervene who . . . claims an interest 

relating to the property or transaction that is the subject of the action, and is so situated that 

disposing of the action may as a practical matter impair or impede the movant’s ability to protect 

its interest, unless existing parties adequately represent that interest.”).  Crossroads GPS satisfies 

                                                            
3 Crossroads GPS need only have Article III standing to intervene; there is no additional prudential standing 
requirement: “the zone of interests has no applicability to an intervening defendant” after the Supreme Court’s 
decision in Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377 (2014).  See Crossroads, 788 
F.3d at 319-20. 
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each of these factors in the instant matter for essentially the same reasons it satisfied these factors 

in the other Crossroads litigation. 

1. Crossroads GPS’s Motion Is Timely. 

This Motion to Intervene is being filed “before the FEC ha[s] even entered an 

appearance” and is thus timely.  Crossroads, 788 F.3d at 320.  Crossroads GPS’s motion cannot 

prejudice the existing parties.  Plaintiffs have not sought preliminary relief or otherwise pushed 

for expedition.  The FEC has not yet filed an answer to the Complaint.  The case calls for the 

review of an administrative record, so there is no need for discovery, and intervention does not 

disrupt any pre-existing discovery schedule.  Under these circumstances, Crossroads GPS’s 

intervention request is timely. 

2. Crossroads GPS Has a Legally Protected Interest in This Litigation. 

Crossroads GPS has a direct and legally protected interest in maintaining the vitality of 

the dismissal that it won before the FEC.  The D.C. Circuit expressly held in Crossroads that an 

organization that risks losing a favorable FEC dismissal order in district court has a concrete 

legal interest that supports intervention.  788 F.3d at 318, 320.  Such an organization “currently 

claims a significant benefit from the FEC’s dismissal order” because “[a]s long as [the order] is 

in place, [the organization] faces no further exposure to enforcement proceedings before the FEC 

related to the complaint, nor is it exposed to civil liability via private lawsuit.”  Id. at 318.  The 

potential to lose that favorable order in district court is “a fortiori . . . an interest relating to the 

property or transaction which is the subject to the action.”  Id. at 318, 320 (citation omitted). 

Crossroads GPS also has a concrete interest in the protection it receives from the 

challenged regulation.  As the FEC’s General Counsel’s report in the administrative proceedings 

and the Complaint itself make clear, the regulation benefits Crossroads GPS by not requiring 
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“more expansive” disclosure on its independent expenditure reports.  Compl. ¶¶ 119, 122; FEC 

MUR 6966 First General Counsel’s Report at 9-13. 

Crossroads GPS thus has an undeniable legally protected interest in this case that entitles 

it to intervention.  Although the complaint names the FEC as the formal defendant, the Plaintiffs’ 

ultimate objective is to impose financial sanctions and additional burdensome disclosure 

obligations on Crossroads GPS in a reopened administrative proceeding and invalidation of the 

challenged administrative rule.  Crossroads GPS has the right to defend its success to date in 

averting such an unwarranted investigation and regulation of its affairs by the FEC, and also in 

upholding the existing administrative rule, which imposes on Crossroads GPS a lesser disclosure 

burden than what Plaintiffs seek. 

3. This Action May Impair or Impede Crossroads GPS’s Interests. 

 The Crossroads decision also establishes that this factor favors intervention here.  The 

threat that this case poses to Crossroads GPS’s interests is substantial and direct.  “An adverse 

judgment in the district court would impair Crossroads’ defense in a new proceeding because a 

judicial pronouncement that the FEC’s dismissal was contrary to law would make the ‘task of 

reestablishing the status quo . . . [more] difficult and burdensome.’”  788 F.3d at 320 (quoting 

Funds for Animals, 322 F.3d at 735).  And should Plaintiffs “seek a subsequent civil enforcement 

suit,” Crossroads GPS would be disadvantaged in presenting its defenses, because “the district 

court’s ruling would have persuasive weight with a new court.”  Id. (citing Roane, 741 F.3d at 

151).  Crossroads GPS thus has the right to intervene because “the outcome of the 

litigation would cause a concrete and imminent injury if Plaintiffs prevail and receive their 

requested relief.”  Fowler v. United States EPA, 2009 WL 8634683, at *3 (D.D.C. Sept. 29, 

2009) (emphasis in original).   
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 In addition, the Complaint seeks an order invalidating a regulation that applies to 

Crossroads GPS, and compelling the FEC to enforce the “more expansive” reporting requirement 

that Plaintiffs seek under FECA § 30104(c)(2) in such a way as to impose more burdensome 

disclosure obligations on Crossroads GPS.  That is more than a sufficient practical impairment to 

give Crossroads GPS the right to intervene.  See County of San Miguel v. MacDonald, 244 

F.R.D. 36, 44-45 (D. D.C. 2007); Fund for Animals, 322 F.3d at 733-734.   

4. Crossroads GPS’s Interests Are Not Adequately Represented. 

 Finally, the Crossroads decision establishes that Crossroads GPS has “easily met the 

minimum burden of showing inadequacy of representation and should be allowed to intervene as 

of right.”  788 F.3d at 321.  This last requirement is “not onerous,” and “a movant ‘ordinarily 

should be allowed to intervene unless it is clear that the party will provide adequate 

representation.’”  Id. (citations omitted).  Indeed, the “burden [is] on those opposing intervention 

to show the adequacy of the existing representation,” Nuesse, 385 F.2d at 702, with the 

presumption that representation is inadequate, Fund for Animals, 322 F.3d at 735-36. 

Here, as in Crossroads, the FEC cannot meet its burden for two independent reasons.  

First, the FEC is a government agency—and the D.C. Circuit has “often concluded that 

governmental entities do not adequately represent the interests of aspiring intervenors.”  

Crossroads, 788 F.3d at 314 (quoting Fund for Animals, 322 F.3d at 736).4  This is particularly 

true here where Crossroads GPS’s interest in limited federal regulation is at odds with the FEC’s 

interest, whose “business is to censor,” Citizens United, 558 U.S. at 335, and whose “sole 

                                                            
4 See also Dimond v. District of Columbia, 792 F.2d 179, 192 (D.C. Cir. 1986) (a private company’s “parochial” 
interests are not adequately represented by a government party responsible for the general public interest); Cal. 
Valley Miwok Tribe v. Salazar, 281 F.R.D. 43, 47 (D.D.C. 2012) (noting D.C. Circuit’s “skepticism that United 
States governmental entities, with their unique obligations to the . . . general public” adequately represent more 
narrow, private interests); Wildearth Guardians v. Salazar, 272 F.R.D. 4, 15 (D.D.C. 2010) (“[G]overnmental 
entities generally cannot represent the more narrow and parochial financial interest of a private party.” (citation and 
internal quotation marks omitted)).   
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purpose [is] the regulation of core constitutionally protected activity,” AFL-CIO v. FEC, 333 

F.3d 168, 170 (D.C. Cir. 2003).  As the D.C. Circuit explained in Crossroads, “disagreements 

are understandable” where “the underlying issues before the district court are the under-

enforcement of federal law and the authority of the FEC—an agency that could seek to regulate 

[the potential intervenor] directly and immediately after its dismissal order is revoked.”  788 F.3d 

at 321.   

Crossroads GPS, therefore, cannot be forced to rely on the FEC to argue in favor of 

limited discretion to interpret the law and impose sanctions.  Indeed, as Plaintiffs noted in their 

administrative complaint filed with the FEC, with respect to the very same Crossroads GPS 

independent expenditure reports that are at issue in this complaint, the FEC’s Reports Analysis 

Division (“RAD”) adopted a more expansive interpretation of the reporting requirement and 

repeatedly asked for Crossroads GPS to disclose more information than what is required under 

the plain text of the regulation.  FEC MUR 6696, Amended Compl. ¶¶ 32-39 and Exh. I-N.  This 

is ample evidence of “[t]he hydraulic pressure inherent within each of the separate Branches to 

exceed the outer limits of its power,”  INS v. Chadha, 462 U.S. 919, 951 (1983), and Crossroads 

GPS must therefore be given leave to make its own arguments for limited FEC regulation.   

Second, the FEC cannot adequately represent Crossroads GPS’s  interests because the 

FEC is itself divided about the case’s dismissal action and its central legal issue—i.e., what 

disclosure of donors is required, and should be required, on an independent expenditure report.  

The vote to dismiss the administrative action was the result of a 3-3 decision (just as in the 

Crossroads case).  As a result, the dismissal won by Crossroads GPS will be defended by an 

agency where Crossroads GPS’s legal liability hangs in the balance, and that agency will 

potentially investigate and regulate Crossroads GPS if Plaintiffs prevail.  Half of the FEC’s 
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Commissioners also have voted to advance a petition to revise the independent expenditure 

reporting regulation at issue in this matter in the more regulatory manner, and for essentially the 

same reasons, urged by Plaintiffs, see FEC Dec. 15, 2011 Open Meeting Agenda Doc. No. 11-74 

and Vote Certification dated Dec. 16, 2011, thereby casting significant doubt on the agency’s 

resolve in defending the regulation against Plaintiffs’ challenge to its validity.  “In such 

circumstances, Crossroads should not need to rely on a doubtful friend to represent its interests, 

when it can represent itself.”  Crossroads, 788 F.3d at 321. 

IV. ALTERNATIVELY, CROSSROADS GPS SHOULD BE GRANTED 
PERMISSIVE INTERVENTION 

 Crossroads GPS also qualifies for permissive intervention under Rule 24(b).  “Rule 24(b) 

authorizes permissive intervention for a movant who timely files a motion where . . . the 

applicant’s claim or defense has a question of law or fact in common with the main action.”  

Peters v. District of Columbia, 873 F. Supp. 2d 158, 211-12 (D.D.C. 2012) (internal citations 

omitted).  “[T]he decision to allow permissive intervention under Rule 24(b) is committed to the 

district court’s discretion,” but “the Court must consider whether the proposed intervention “will 

unduly delay or prejudice the adjudication of the original parties’ rights.”  Id. 

 Crossroads GPS satisfies this standard for the same reasons detailed above.  Its motion is 

timely and cannot “unduly delay or prejudice the adjudication of the original parties’ rights,” 

Fed. R. Civ. P. 24(b)(3), as it pre-dates the FEC even entering an appearance in this matter.  Its 

defense of the FEC’s dismissal action as legally authorized, valid, and consistent with FECA 

shares common questions of law and fact with the main case.  It therefore qualifies for 

permissive intervention.  See, e.g., Sierra Club v. Van Antwerp, 523 F. Supp. 2d 5, 9-10 (D.D.C. 

2007); Duke Energy Field Servs. Assets, L.L.C. v. FERC, 150 F. Supp. 2d 150, 153 (D.D.C. 

2001).   
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 Granting intervention would be particularly appropriate and valuable here given the 

importance of the central legal issues presented by the complaint—what donor disclosure is 

required on independent expenditure reports under  FECA and Commission regulation, and 

whether the FEC’s regulation is consistent with the statute.  The Court will need to consider how, 

in light of the well-established recognition that “disclosure requirements may burden the ability 

to speak,” Citizens United, 558 U.S. at 366, the FEC’s regulation strikes an appropriate and 

permissible balance between the broad disclosure requirement Plaintiffs seek versus the interest 

Crossroads GPS and similarly situated speakers have in avoiding such burdens.  Before crafting 

precedent on these vital First Amendment issues, the Court should not limit itself to the views of 

a pro-regulatory plaintiff and deeply conflicted agency whose “business is to censor,” Citizens 

United, 558 U.S. at 335, but should also consider Crossroads GPS’s relevant views as a regulated 

party.  See Fund for Animals, 322 F.3d at 737 n.9 (advocacy by an intervenor may “serve as a 

vigorous and helpful supplement” to agency advocacy (quoting Natural Res. Def. Council, 561 

F.2d 904, 912-13 (D.C. Cir. 1977)).  

V. CONCLUSION 

 For these reasons, Crossroads GPS should be granted leave to intervene as a party 

defendant and to file the attached answer. 
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April 15, 2016 

/s/ Thomas W. Kirby. 
Michael E. Toner (D.C. Bar No. 439707) 
E-mail: mtoner@wileyrein.com 
Thomas W. Kirby (D.C. Bar No. 915231) 
E-mail: tkirby@wileyrein.com 
WILEY REIN LLP 
1776 K Street NW 
Washington, DC 20006 
Tel.: 202.719.7000 
Fax: 202.719.7049 
 
Counsel for Crossroads Grassroots Policy 
Strategies 
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