
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

SHERMAN DIVISION 
 
ANDRE LEE THOMAS,  § 

Petitioner,   §   CASE NO. 4:09-CV-644  
§ **CAPITAL LITIGANT** 

Director, Texas Department of §  
Criminal Justice, Correctional § 
Institutions Division,   § 

Respondent.  § 
 

RESPONDENT’RESPONDENT’RESPONDENT’RESPONDENT’S ANSWER WITH BRIEF IN SUPPORTS ANSWER WITH BRIEF IN SUPPORTS ANSWER WITH BRIEF IN SUPPORTS ANSWER WITH BRIEF IN SUPPORT    

Petitioner Andre Lee Thomas was properly convicted and sentenced to die 

for the horrific murder of thirteen-month-old Leyha Marie Hughes.1 He now 

challenges his presumptively valid conviction and sentence in this Court 

pursuant to 28 U.S.C. §§ 2241 & 2254. For the reasons discussed below, Thomas 

fails to demonstrate that he is entitled to federal habeas relief. 

THOMASTHOMASTHOMASTHOMAS’’’’S ALLEGATIONS ALLEGATIONS ALLEGATIONS ALLEGATIONSSSS 

The Director understands Thomas to allege the following grounds for 

federal habeas relief: 

1. He was incompetent to stand trial, and counsel were 
ineffective for failing to move for a competency hearing. 
(Claims 1 and 2). 

 
2. Racism “pervaded every aspect” of his trial, in violation of the 

Sixth and Fourteenth Amendments. (Claim 3) 
 

 

                                            
1  During the same criminal transaction, Thomas also killed Leyha’s mother 

and his estranged wife, Laura, and their four-year-old-son, Andre, Jr.  
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3. The prosecution’s request for a jury shuffle violated the Equal 

Protection Clause, and counsel’s failure to challenge it was 
constitutionally ineffective.  (Claims 4 and 5).  

 
4. The presence of biased jurors violated Thomas’s rights to a 

fair trial and equal protection, and counsel’s failure to inquire 
into racial bias was constitutionally ineffective.  (Claims 6 and 
7).  

 
5.  The prosecution violated the mandates of Brady v. Maryland, 

373 U.S. 83 (1963), by withholding evidence that undermined 
its theory that Thomas’s psychosis was substance-induced.  
(Claim 8).  

 
6. Counsel were constitutionally ineffective for failing to hire an 

expert in neuropharmacology.  (Claim 9).   
 
7. Counsel were constitutionally ineffective for not obtaining a 

neuropsychological examination or the testimony of a 
neuropsychologist.  (Claim 10).  

 
8. Counsel were constitutionally ineffective for relying on the 

prosecution’s experts to prove insanity.  (Claim 11).   
 
9. Counsel were constitutionally ineffective for failing to obtain 

opinions on sanity from Drs. Harrison and McGirk. (Claim 
12).  

 
10. Counsel were constitutionally ineffective for failing to present 

evidence of, and/or seek a jury instruction on, diminished 
capacity.  (Claim 13).  

 
11.  Counsel were constitutionally ineffective for failing to 

investigate and/or present mitigating evidence.  (Claim 14).  
 
12.  The trial court erred by placing unconstitutional limits on the 

presentation of mitigating evidence.  (Claim 15).   
 
13.  Thomas’s death sentence violates the mandates of the Eighth 

Amendment because he is mentally ill.  (Claim 16).   
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14.  Because Thomas is no longer a future danger, his death 

sentence is unconstitutional.  (Claim 17).   
 
15. Counsel were constitutionally ineffective with respect to the 

handling of expert witnesses.  (Claim 18).  
 
16.  Counsel were constitutionally ineffective for failing to object 

to inadmissible evidence.  (Claim 19).   
 
17.  Counsel were constitutionally ineffective for failing to object 

to the trial court’s instruction on “voluntary intoxication.”  
(Claim 20).   

 
18. The cumulative effect of these errors amounted to a 

fundamental denial of fairness. (Claim 21).   
 
19. The prosecution violated the mandates of Giglio v. United, 

405 U.S. 150 (1972), States and Napue v. Illinois, 360 U.S. 
264 (1969).  (Claim 22).   

 
20. The trial court’s refusal to define “reasonable doubt” violated 

Thomas’s right to due process.  (Claim 23).   
 
21.  Thomas’s Fifth Amendment privilege against self-

incrimination was violated when the jury used his decision 
not to testify against him during the deliberation on 
punishment.  (Claim 24).   

 
22.  Thomas’s death sentence violates the mandates of Roper v. 

Simmons, 543 U.S. 551 (2005), because the prosecution used 
evidence of crimes he committed as a juvenile to prove future 
dangerousness.  (Claim 25).   

 
23.  Thomas was deprived of his right to a fair trial because one of 

his attorneys (Bobbie Peterson Cate) was operating under a 
conflict of interest that was not waived.  (Claim 26).  

 
24.  Counsel was constitutionally ineffective on appeal.  (Claim 

27).  
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 But as demonstrated below, Thomas has not established that the state 

courts were objectionably unreasonable in their rejection of his claims.  The 

claims are also without merit.  The Director denies all allegations of fact made 

by Thomas except those supported by the record and those specifically admitted 

herein.2   

STATEMENT OF THE CASESTATEMENT OF THE CASESTATEMENT OF THE CASESTATEMENT OF THE CASE    

 Having been indicted on charges of capital murder, Thomas was convicted 

and sentenced to death for the brutally savage murder of thirteen-month-old 

Leyha Marie Hughes. 1 CR 9 (indictment); 5 CR 1696-698 (judgment).3  The 

Court of Criminal Appeals upheld Thomas’s conviction and death sentence.  

Thomas v. State, No. 75,218 (Tex. Crim. App. 2008). 

 While his direct appeal was pending, Thomas filed an application for state 

habeas relief.  1 SHCR 23-291.  The state habeas court entered findings of fact 

and conclusions of law denying relief, 10 SHCR 3525-589, which the Court of 

Criminal Appeals adopted.  Ex Parte Thomas, No. 69,859-01 (Tex. Crim. App. 

                                            
2  Copies of Thomas’s state court records have been previously filed with the 

Court.  
 
3  “CR” refers to the “Clerk’s Record,” the transcript of pleadings and 

documents filed in the trial court, preceded by volume number and followed by internal 
page number(s).  “RR” refers to the “Reporter’s Record,” the state record of transcribed 
trial and punishment proceedings, preceded by volume number and followed by 
internal page number(s).  “SX” and “DX” refer to the State’s Exhibits and the defense’s 
exhibits, respectively, admitted during the trial.  “SCHR” refers to the state habeas 
Clerk’s Record, the transcript of pleadings and documents filed in the trial court, 
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May 18, 2009).  Thomas then filed a second state writ application––alleging that 

Thomas is no longer a future danger because he is totally blind––which the 

Court of Criminal  Appeals dismissed pursuant to Texas Code of Criminal  

Procedure Article 11.071, Section 5.  Ex parte Thomas, No. 69,859-02 (Tex. Crim. 

App. May 5, 2010). 

STATEMENT OF FACTSSTATEMENT OF FACTSSTATEMENT OF FACTSSTATEMENT OF FACTS    

I.I.I.I.            Facts of the Crime Facts of the Crime Facts of the Crime Facts of the Crime     

 The facts of the crime were summarized in the opinion denying state 

habeas relief as follows:   

 [On March 26th, the day before the murders], [Thomas] went 
to his estranged wife’s apartment where she and her boyfriend, 
Bryant Hughes, were listening to religious audiotapes.4  According 
to Thomas’s statement to police, he had come to believe that God 
wanted him to kill his wife, Laura, because she was “Jezebel,”5  kill 
his four-year-old son, Andre Jr., because he was the “Anti-Christ,” 
and to kill his wife’s thirteen-month-old daughter, Leyha, because 
she, too, was evil.  That evening, [Thomas] saw Bryant twisting an 
extension chord as they listened to religious tapes, and he thought 
Bryant also wanted to strangle Laura and the children.  [Thomas] 
wanted to make “the first move,” so he walked into Laura’s kitchen 

                                                                                                                                             
preceded by volume number and followed by page number(s).   

4  [Thomas] explained to police that these tapes talked about a “secret God 
clan” that would kill, enslave, and rule over people.  The audiotape reminded [Thomas] 
that he had similar dreams in which Laura was Jezebel, his son was the Anti-Christ, 
and Leyha “was involved in it also.”   

 
5  During one competency interview, [Thomas] said that the reason he and 

his wife had separated was because she had sexual relations with his brother and 
cousin, but then he said that he was uncertain whether this was truly the case.  
Another expert stated that [Thomas] had periodic “obsessions regarding his estranged 
wife, Laura, being unfaithful to him by having sexual relationships with members of 
his family.” 
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to find a knife, but then decided that it was not the right time.  
Bryant drove [Thomas] home around 10:00 p.m.   
 
 [Thomas] reported that the next morning  he woke up and 
heard a voice he thought was God telling him that he needed to stab 
and kill his wife and the children using three different knives so as 
not to “cross contaminate” their blood and “allow the demons inside 
them to live.”  He walked over to Laura’s apartment.  He saw 
Bryant drive by and wave so [Thomas] believed this was a signal 
that he was doing “the right thing” by killing his wife and children.   
 
 He burst into the apartment, then stabbed and killed Laura 
and the two children.  He used a different knife on each of the 
victims, and then carved out the children’s hearts and stuffed them 
into his pockets.  He mistakenly cut out part of Laura’s lung instead 
of her heart, and put that in his pocket.  He then stabbed himself in 
the heart which, he thought, would assure the death of the demons 
that had inhabited his wife and children.  But he did not die, so he 
walked home, changed his clothes, and put the hearts into a paper 
bag and threw them in the trash.  He walked to father’s house with 
the intention of calling Laura, whom he had just killed.  He called 
Laura’s parents instead and left a message on their answering 
machine:  
 

Um, Sherry, this is Andre. I need y’alls help, something 
bad is happening to me and it keeps happening and I 
don’t know what’s going on. I need some help, I think 
I’m in hell. I need help. Somebody needs to come and 
help me. I need help bad. I’m desperate. I’m afraid to go 
to sleep. So when you get this message, come by the 
house, please. Hello? 

 
[Thomas] then walked back to his trailer where his girlfriend, 

Carmen Hayes, and his cousin, Isaiah Gibbs, were waiting for him.  
He told them that he had just killed his wife and the two children.  
Ms. Hayes took him to the Sherman Police Department and he told 
the police what he had done. After he was hospitalized for his chest 
wound, he was taken to jail, and he gave a videotaped statement to 
the police. In that videotaped statement, [Thomas] gives a very 
calm, complete, and coherent account of his activities and the 
reasons for them. 
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Ex parte Thomas, 2008 WL 693606 at *2-3 (Cochran, J., concurring) (footnotes in 

original). 

II.II.II.II.    Facts Relating to Punishment   Facts Relating to Punishment   Facts Relating to Punishment   Facts Relating to Punishment       

    A.A.A.A.    TTTThe State’s case he State’s case he State’s case he State’s case     

    Having already heard about the brutality of the murders themselves and 

Thomas’s history of substance abuse and mental illness,6 the State presented 

evidence of Thomas’s juvenile criminal history.  Specifically, the State showed 

that Thomas had previously committed:  (1) felony criminal mischief over $750 

(age eleven), 38 RR 24,7; (2) two separate criminal trespasses (age eleven),8 id.; 

(3) three curfew violations (ages thirteen, fourteen and fifteen), id. at 104-059, 39 

RR 26-2910, 3211; (4) three felony thefts of a vehicle (age fourteen), 38 RR 28-2912, 

                                            
 6 During the trial on guilt/innocence, the jury also heard from one witness 
about Thomas’s fascination with knives.  29 RR 240-41.     
  

7  See also SX 99. 
 
8  One of the citations for criminal trespass arose because Thomas and a 

friend were caught swimming in the pool of an apartment complex where neither one 
was a resident.  38 RR 61.  

 
9  Upon arrest, Thomas was patted down and found to be in possession of 

spray paint.  Id. at 105.  
 
10  The arresting officer testified that Thomas first told him he had 

permission to be out, that he was going to the store for his mother.  39 RR 27.  But 
upon being told that his mother could not give him permission to be out after curfew, 
Thomas changed his story: “He stated that [] when we told him we were going to go 
back to the house, he said, Well, I don’t have permission.  I was actually out, and I 
didn’t realize it was after curfew, and now, I just realized that I was out too late.”  Id. 
at 28.  The arresting officer further described Thomas as  “[b]elligerent, ready to 
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101-0213,  109-1214, and (5) evading arrest (age 17), 39 RR 128-31.15  The State 

also offered evidence of Thomas’s adult criminal history.  38 RR 115-17; SX 110.  

In 2001, Thomas pled guilty to assault causing bodily injury.  Jermaine Bean 

testified that Thomas hit him in the mouth and accused him of “messing with” 

Laura.  38 RR 115-16, 118.   

 For the conviction of felony criminal mischief, Thomas was placed on 

probation.  He was again placed on probation for the three thefts of a vehicle.16  

Both times, his probation officer was Michael Polk.  38 RR 22-23, 28-29, 31.  Polk 

explained that while Thomas was on probation the second time, it was revoked 

three separate times17 because Thomas broke curfew and refused to attend 

school; he “just didn’t want to go.”  Id. at 34.  Even after he was transferred to an 

                                                                                                                                             
argue.”  Id. at 29.    

11  Thomas explained to the arresting officer that he ran because he did not 
want to get another ticket for violating curfew.  39 RR 33.  

 
12  See also SX 100.  
 
13  When Thomas was initially questioned about one of these thefts, he 

“denied any knowledge of or involvement in the offense,” and his attitude about it was 
“very nonchalant.”  38 RR 102.   

 
14  Thomas denied stealing the car to the arresting officer.  Id. at 111.  

Further, a “metal lock box that you commonly find on vehicles in car dealerships where 
they store the keys to the vehicles” was recovered.  Id. at 111-12.   

 
15  See also SX 107.   
 
16  During the course of one of these vehicle thefts, Thomas “ran from a police 

officer in the stolen car and, in fact, wrecked out.”  38 RR 30.   
 
17  See also SX 101.   
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alternative school––having been expelled from a regular school for truancy–– 

Thomas refused to attend.  Id. at 36-38.  Thomas was then told he would have to 

attend boot camp18 or go into the Texas Youth Commission (TYC).  At this news, 

Thomas threatened suicide––he scratched his wrist with his fingernails19––and 

“claimed several injuries.”  He was assessed by a therapist who determined he 

was not “fit to go.”  Id. at 39-41.  Polk explained that he still tried to counsel 

Thomas regarding following the rules so that he could stay on probation.  Id. at 

44.  And although he found Thomas to be “an intelligent young man” with “street 

smarts,”20 Polk testified that Thomas “wanted to do what he wanted to do,” 

“listened but didn’t take instructions,” and did not follow through.  He also found 

Thomas to be “highly manipulative.” Id. at 44-45; see also id. at 58.  Polk 

                                                                                                                                             
 
18  Polk described a “typical day” in boot camp:  “Structure, number one, and 

repetitive daily [] the days don’t change much.  You get up in the morning, you go 
through hygiene.  There’s physical conditioning.  You go to school.  There are different 
counseling sessions you go through.  We hire professionals to come in and do the 
counseling with them, addressing any problems they have.  Give them an opportunity 
to get in tune with society and try to give them an idea how to follow a structured 
environment.”  38 RR 40.   

 
19   Thomas originally told Polk he had used a knife.  Id. at 43.  From Polk, 

the jury also heard about an incident where Thomas had cussed at a supervisor and 
walked off of a job without permission.  And the first thing Thomas did upon arrest was 
tell Polk that he was suicidal. Id. at 47-48.   

 
20  One officer said of Thomas: “I was astonished that he had [a] conversation 

with Sergeant Ditffurth in reference to what type of charge he would have if he went 
from UUMV [unlawful use of a motor vehicle] to theft of a vehicle over $1,500; one 
would be a lesser charge and one would be a higher charge.  And me, being a new 
officer, I was astonished that a 14-year-old kid is playing Let’s Make a Deal and 
basically knew the law at that time a little bit more than I did.”   39 RR 40. 
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testified that Thomas did not report “any problems about his home life” to him  

Id. at 50.  Indeed, Polk described Thomas’s mother as “[h]onest and open” and 

said that she “wanted the best for him, too, as well, but he just had a lot of 

trouble following the rules of his probation.”  Id. at 59.   

 Sarah Laroche, Thomas’s girlfriend from November 2002 to January or 

February 2003, testified that Thomas admitted to stabbing his brother Brian 

with a knife multiple times.  39 RR 46, 50-52.21  Sarah further testified that 

Thomas did not appear to be mentally ill during the time she knew him.  Id. at 

54.  Of Thomas’s relationship with his parents, Sarah said that “everything 

seemed fine.”  She also stated that Thomas never complained of being abused or 

neglected as a child. Id. at 54-55.  Finally, she said that Thomas would call 

Laura “a bitch every now and then.”  Id. at 55.  Thomas also expressed to her 

that “because of Bryant, [h]e felt he was being kept from his son, and that 

Bryant would have been trying to keep everyone apart from him[.]”  Id. at 60.   

 Liza Goldsmith dated Thomas’s brother, James.  Id. at 64.  From her, the 

jury heard about a confrontation during which Thomas “pulled a [pretty big 

kitchen] knife on James.”  Liza stated:  “I knew [Thomas] was going to do 

laundry that morning, and he had already been talking about James needed to 

get out, and he said he was going to do laundry.  He came back and said James 

had took some of his white T-shirts and he was pissed off about it and really 
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mad, and came at James asking him where his T-shirts were.”  Thomas stood 

over James and Liza––both sitting on the couch––with the knife saying, “I’m not 

playing with you, James” and telling him to “stand up and battle.”  Liza said 

that Floyd Patterson came in behind Thomas and was able to get the knife away 

from him.  Id. at 66-69.  Liza also testified regarding a time when Thomas said 

he thought that James and Laura had had a sexual relationship.  Id. at 70; see 

also id. at 74.  

 Rodney Huff, the MHMR counselor assigned to Thomas after his June 

1999 suicide threat, also testified.  Huff recounted that Thomas said he “would 

try to kill himself again if he had to go to the Alternative Learning Academy, 

and he also reported that he didn’t feel suicidal except when he was incarcerated 

or at the ALA.”  Id. at 84.  Huff also said that the wound “look[ed] like he just 

barely scratched himself” and that it was a “nonlethal attempt.”  Id. at 85.  When 

asked about hallucinations, Thomas “reported he had some hallucinations, but 

they centered around a movie character.”  And upon further questioning, “he was 

very vague.”  Huff’s notes indicated that he thought Thomas’s hallucinations 

“looked pretty fake.”  Ultimately, his report to the Juvenile Detention Center 

concluded that Thomas was malingering.  Id. at 85-86.    

 Glen Chapman, a corrections officer at Grayson County Jail, described an 

incident that occurred while he was escorting Thomas to the visitation area to 

                                                                                                                                             
21  See also 40 RR 4-13 (testimony of Sherman Police Officer Steven Dean). 
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see his father.  Id. at 106.  Officer Chapman stated that he overheard Thomas 

say “[t]hat had he thought about, and he paused for a second, and he said 

jumping on an armed officer and pulling their weapon and shooting himself.”  

Specifically, Thomas said, “he was going to pull their weapon and blow his 

[referring to Thomas’s] F’ing brains out.” Id. at 106-07.   

 Thomas’s cousin, Floyd Patterson, also described the incident between 

Thomas and James for the jury:  “A fight broke out, and [Thomas] went into the 

kitchen and grabbed some knives, and stood over James while they were sitting 

on the couch with girlfriend Liza, and confronted him about some boxer shorts.”  

Floyd testified that Thomas told James he would kill him, to which James “told 

him to put the knives down and called him a coward and told him to fight like a 

man.”  At that point, Floyd and another friend intervened.  Id. at 111, 112, 114-

15.  Floyd also said that he and Thomas had had some differences in the past 

because Floyd was “supposedly having a relationship with” Laura.  Their 

friendship was rekindled over Thomas’s need for drugs to sell, specifically 

methamphetamine, in February and March 2004.  Id. at 116-17, 119-20.   

 Brent O’Bannon, a licensed professional counselor, met Thomas in July 

1999, having been requested by Thomas’s probation officer (Polk) to “perform a 

mental health evaluation on [Thomas] for treatment and placement 

recommendations.”   To do this, Thomas filled out questionnaires “about his 

history, his family history, his social history, about his drug history, pretty much 
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his whole life history,” then O’Bannon interviewed him and administered IQ 

testing.22  40 RR 20-23.  O’Bannon testified that Thomas reported no physical or 

sexual abuse or neglect; “[t]he only person that [Thomas] said was absent in his 

life was his biological father.”  Thomas said further that his “mother was very 

strict,”––meaning she had rules and guidelines she expected him to follow; “she 

didn’t just say you could do whatever you wanted to do”––but he did not imply 

that she was abusive.  Indeed, of his childhood, Thomas said, “Life has dealt [me] 

a bad hand.”  40 RR 24-25.  From his interview, O’Bannon concluded that 

Thomas had a “victim mentality,” in other words, he blamed other people for his 

problems:     

Well, it was clear to me that [Thomas] had come from a family that 
[] single mother without a lot of input from his father, and he 
reported that he had some siblings that had problems in the 
criminal justice system and with drugs, though [Thomas] also 
seemed to blame a lot [] put a lot of blame on other people for his 
circumstances and situation, not only his background, but also his 
relationship with his probation officer.  He felt like his probation 
officer was against him.  He felt like other people were out to put 
him down, so to speak.   
 

Id. at 26; see also id. at 36.  O’Bannon also diagnosed Thomas with “conduct 

disorder,” that is where “a juvenile is rebellious to authority, tends to be defiant, 

tends to abuse alcohol or other substances, gets into criminal behavior, has 

problems with school, the community, and shows a behavior [] substantial 

                                            
22  O’Bannon said of Thomas: “He was very, very verbal, had a good ability to 

express himself, had good memory.  In fact, the testing revealed he had ability for 
college and graduate schooling.”  40 RR 28.  Indeed, Thomas’s IQ was 112.  Id.   
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behavior problems.”  The equivalent diagnosis for an adult is antisocial 

personality disorder.  Id. at 46-47.   

 O’Bannon said further that Thomas admitted alcohol dependence but 

minimized his use of other drugs such as marijuana.  Ultimately, O’Bannon 

testified that Thomas needed “a lot of legal supervision” “to protect society, 

because there is a possibility that [he] will likely continue to use substances and 

possibly act out in the criminal justice system.”  Also, O’Bannon believed that 

Thomas was telling him the things he “expect[ed] to hear.  There was a sense of, 

also, some things that I heard from the probation officer that he was possibly 

minimizing or not telling me all of the truth about.”   Id. at 27-28; see also id. at 

46 (testimony that O’Bannon was not sure if Thomas’s hallucinations were “true” 

or manufactured), 48-49 (the superficial nature of Thomas’s suicide attempt––

scratching his wrist with his fingernails––indicated manipulation).   

 Thomas’s half-brother, Eric Ross, explained that growing up, his main 

influences were his mother and the church elders.  He said further that Thomas 

grew up with these same influences.  Id. at 55-56.  Ross also told the jury he was 

unaware that Thomas had ever been physically or sexually abused.  Id. at 56. 

 Finally, the State called Royce Smithey, Chief Investigator for the special 

prosecution unit––“designed to assist the district attorneys across the state of 

Texas that have prison units within their districts, helping those district 

attorneys investigate crimes that occur inside the prison system and/or state 
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property.”  41 RR 161-62.  Smithey explained administrative segregation––

including death row––the classification system and the process of dealing with 

new inmates.  He further stated that besides the guards and the wardens, many 

civilians––teachers, secretaries, health care personnel––work within the prison 

system   Id. at 164-66, 168; see also id. at 172-73, 174.  Smithey described shanks 

and explained that just about anything can be made into a weapon.  Id. at 169-

70.   

 Of the crimes that are committed within the prison system, he said, “We’ve 

had everything from possession of a weapon all the way to homicides.  We’ve had 

capital murders that have been committed inside the prison system where 

another inmate has stabbed and killed another inmate.  Unfortunately, we’ve 

had three officers that have been killed in the last several years, two of them by 

actual knives that are provided in the prison system.”  Id. at 170.   Smithey 

explained that drugs and alcohol are obtainable.  Id. at 170-72.     

B. B. B. B.     The defense’s case The defense’s case The defense’s case The defense’s case     

    The centerpiece of the case in mitigation was Thomas’s mental illness, 

which had been fully vetted during the trial on guilt/innocence.  The jury also 

heard evidence of Thomas’s remorse during the trial on guilt/innocence. See, e.g., 

33 RR 130-31, 133, 136.   But the defense also began to build to its case in 

mitigation during the cross-examination of the State’s witnesses during the 

punishment trial.   
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 1.1.1.1.    CrossCrossCrossCross----examination of State’s witnesses examination of State’s witnesses examination of State’s witnesses examination of State’s witnesses     

Polk, Thomas’s probation officer, testified that two of the incidents––the 

criminal mischief and at least one theft of a vehicle––happened in the middle of 

the night when Thomas was running around with friends and “without 

supervision.”  38 RR 60, 64.  Indeed, Polk testified that he was aware that 

Thomas’s mother “was actually ticketed or given citations on more than one 

occasion for not having proper control or discipline of [Thomas] by the Sherman 

Police Department.”  Id. at 74.   

It was also explained to the jury that his mother was actually given the 

responsibility of paying the court-ordered restitution––which she did not do.  Id. 

at 68, 72.  Polk also explained the jury to that he had many conversations with 

Thomas’s mother “about her responsibility of getting [Thomas] to school and to 

the meetings at [the] juvenile probation department.”  Polk even gave her gas 

money on one occasion.   Id. at 74; but see id. at 94-95 (testifying that he did not 

actually remember this, that it might have been someone else “at probation”).    

Further, the defense was able to bring out that when Thomas was 

evaluated after the first suicide attempt, Thomas was diagnosed with mild 

depression, and a “psychotic disorder, not otherwise specified.”  Additionally, the 

evaluation revealed “the presence of disturbed personality characteristics, 
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irrational[ity], poor judgment, perception distortions, feelings of unreality and 

anxiety.” Id. at 79-80.  Finally, Polk testified that he never had any contact with 

Thomas’s father.  Id. at 88.23 

When Sarah Laroche testified regarding Thomas’s stabbing of his brother 

Brian, she said: “Brian came into the room and told him to turn the music down, 

because it had been sending, I guess you’d call it, evil spirit into his room.”  39 

RR 51.  She also explained that Thomas was only acting in self-defense––

reacting to Brian’s threat “that if he had to go get a gun, it would turn the music 

off really quickly[.]”  Id.24  Indeed, on cross-examination, Sarah stated that 

Thomas seemed “a little bit” afraid of Brian.  Id. at 58.   

Officer Chapman testified that other than the one incident where Thomas 

threatened to take an officer’s gun and shoot himself, he had no problems with 

him.  Indeed, since Thomas had been returned from Vernon State Hospital, he 

had no problems either.  Id. at 109.   

During the cross-examination of Brent O’Bannon, the jury heard that 

Thomas was one of eight children, that his mother “was a single and unskilled 

worker,” that she was financially and emotionally dependent on him, and that 

                                            
23  Letters Thomas wrote to Laura while he was in juvenile detention were 

read into the record during Polk’s testimony.  38 RR 83-85 (DX 29), 89-90 (SX 103), 91-
93 (SX 104).   

 
24  See also 40 RR 12 (testimony from the responding officer that Thomas 

“was afraid Brian was going to get a club”), 16 (Thomas “was tired of Brian beating 
him up[.]”). 
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his family was poor.  40 RR 32.  Thomas said that he wanted to become a 

computer graphics designer.25   And he expressed concern about not being 

accepted by God and not having friends at church.  Id. at 34.  Thomas also 

indicated that it was very important to him to be a part of his son’s life, to be a 

father to him because he had grown up without one.  Id. at 35.  Through 

O’Bannon, the jury also heard that Thomas was ultimately not sent to boot camp 

because of a hernia.  Id. at 37.  O’Bannon also said that testing revealed Thomas 

“felt some sadness, some suicidal ideation without intent,” showed poor decision 

making, had a negative body image, was easily tired, “[l]onely most of the time, 

did not like school, and had “few close friends.”  He agreed that these were all 

symptoms of depression.  Id. at 40.  Other testing revealed “irrational thinking, 

poor judgment, disorganization of thinking, perceptual distortions, feelings of 

unreality, and anxiety.”  Id. at 41.  And still further testing revealed that 

Thomas was “likely to be dependent and desperate for attention,” that he would 

“potentially drive people away with irrational or demanding behavior” and that 

he was a hypochondriac and would express his mental health problems or stress 

as physical symptoms.  Id. at 41-42.    

Eric Ross testified on cross-examination that he recalled moving as many 

as seven times (both in and out of state) and that he attended three different 

                                            
25  But see id. at 48 (in addition to art and listening to music, Thomas 

reported he “enjoys doing drugs, drinking alcohol, partying, having group sex, and 
[Thomas] reported that he watches.”).   
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junior high schools as a result.  He also explained that he started working at 

fourteen and that he would give his mother the money.  Id. at 59-61.  Eric said 

that when his mother worked, he took care of his brothers, including Thomas––

he would get them up for school and make sure they ate breakfast, that 

homework was done and that they had dinner.  “Money was tight” when they 

were growing up, and they did not always have utilities.   Id. at 62-64.  Finally, 

regarding Thomas’s need to discuss God and church and his statement that “God 

told him to walk to, so he would take walks,” Eric admitted telling Thomas that 

“may be fine and that may be how you feel, but if you go around telling people 

things like that, it just does not sound right[.]”  Id. at 69-70.   

Finally, during the cross-examination of Royce Smithey, defense counsel 

was able to get into evidence a video of the Connally Unit, which was played for 

the jury. 41 RR 179-80; DX 31.  Smithey said the tape was “accurate, as far as it 

appears to be the Connally Unit.”  41 RR 181.  Defense counsel then took him 

through the video and had him explain what everything was to the jury.  Id. at 

182-86.  Smithey also told the jury that an inmate serving a life sentence for 

capital murder would not be housed in the general population and that he would 

not be eligible for furloughs or trusty status.  Id. at 191-92.     

 2.2.2.2.    Defense’s caseDefense’s caseDefense’s caseDefense’s case----inininin----chief chief chief chief   

Steven Atkins, overseer of the Crocket House (an MHMR facility), first 

came into contact with Thomas when he was around ten.  Thomas and Brian 
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would come by and visit “and you could tell they were angry, so I would give 

them some of the food and help them.”  Atkins further said of the boys “their 

appearance, their dress was poor, hygiene was poor.  They were just looking for 

somebody to talk to, to be around.”  He also said they were polite and well 

mannered.  40 RR 74-75, 77-78.   

Leander Williford, Jr., worked with Thomas doing ground maintenance for 

the cemetery.  Id. at 83.  He said they got along and worked well together.  Id. at 

84.  Williford described Thomas as “[k]ind, willing to help anybody he can, best 

way he can, funny, [he makes you laugh].”   

Danny Ross, one of Thomas’s older brothers, also testified.  Danny said 

that when their father moved out, they––meaning the children––took care of 

each other.  When their mother was not home, it was up to the older boys to 

make sure the younger boys got up, ate breakfast, went to school and did their 

homework.  Like Eric, Danny explained that the family moved around a lot.  Id. 

at 88-91.  He said of Thomas:    

[H]e’s always been the type, he loved to strive for knowledge.  Even 
as a little kid, he had his favorite teacher he would come to every 
day.  After school I would teach him stuff I was learning off in 
school, and he would come back and tell his teacher the next day.  
He would recite by memory the things we learned and stuff.  The 
teacher was so impressed, you know, that he would even want to 
learn, you know what I’m saying, something like that a young age.  
  

Id. at 91.  Danny said that after he moved out of the house, he maintained 

contact with Thomas, who would come and visit Danny’s daughters.  Id. at 92-93. 
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He said Thomas would come over and “work on my computer, draw”; Thomas 

wanted to design cars.  Finally, he testified that Thomas was good with his 

daughters, that he “could leave [his] kids with him” and not worry.  Id. at 95-96. 

On cross-examination, Danny denied feeling abused or neglected because he had 

to work to help support his family or because the family moved a lot.  Id. at 99, 

103.  He also said the family went to church and Sunday school regularly.  Id. at 

103.  And he flatly denied ever seeing his parents “beat [Thomas] up, kick him in 

the head, do something that you wouldn’t do to your kids.”  Id. at 107.     

 Danny’s wife, Wendy, told the jury that the family was close.  “They see 

each other on a regular basis, we have suppers, that kind of thing.  They talk a 

lot.”  Wendy further described them as “protective.”  Id. at 117, 119, 120.  But 

she explained that the family did not “ like their personal problems to be known 

to other people.  Basically their personal problems are theirs.”  Id. at 120.  She 

also said she was aware that Brian had “been diagnosed with a mental illness.”  

Id. at 123.  Of any change in Thomas she noticed in the months preceding the 

murders, Wendy said she noticed the “anxiety he had” and “the not really 

wanting to talk to anybody[.]”  Id. at 125.  Finally, Wendy described Thomas’s 

mother as “loving and caring … She’s just a good person to me.” She also stated 

that “to be the best of her knowledge,” Thomas’s mother “was still incarcerated.” 

Id. at 126-27.   On cross-examination, she said that Thomas “really started 

acting different” when he started using the Coricidin.  Id. at 134.   
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 Scott Hamel, a friend who had known Thomas since childhood, testified 

that he stopped hanging around Thomas about a month and a half before the 

murders.  But Hamel had noticed a change in him even before that, after he lost 

his job with the city.  Id. at 139-40.  Specifically, he said Thomas “was real 

depressed” and that he would “sleep around a lot, and you know, he’d read the 

Bible and stuff like that.”  Hamel also told the jury he once took Thomas to 

MHMR, but “he was only in there for about five or ten minutes.  He didn’t stay 

that long.  I don’t know what happened.”  Id. at 141-42.  On cross-examination, 

Hamel said he had “drank beer with him before” and “smoked with him before, 

too.”  Id. at 147.  He also flatly denied that Thomas ever talked about wanting to 

get back together with Laura.  Id. at 150.   

 Thomas’s aunt, Doris Gonzales, described “[l]aughter, happiness, joking, 

kidding” when she came to visit the boys when they were living with their 

father.  Id. at 158, 161.  She said their mother would talk to the boys about the 

Bible and take them to church.  Id. at 161.  Doris said of Thomas:  “He was very 

loving.  He was always a kind person.  [He] liked to decipher things for himself, 

kind of analytical.  He liked to get to the bottom of stuff.  [He] was set apart kind 

of.”  Id. at 163.  “He was different.”  Id.  In the months prior to the murders, 

Doris testified that Thomas “was very distraught, crying a lot” at one point, but 

when she tried to talk to him about it, he said nothing.  Id. at 165.  Of Thomas’s 

relationship with his Aunt Angel, Doris said, “He spent a lot of time with her, 
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especially in her last days.  He was very caring toward her, very loving toward 

her.  He was very hurtful when she was longer there.”  Id. at 166.  Doris said of 

Thomas’s mother that “[s]ometimes her dress was inappropriate to be around 

her young sons.”  Id. at 168.  She also explained that she had been the one at the 

hospital with Brian and “signed the papers for him to seek professional help.”  

Id. at 171.26       

 The defense’s final witness was Dr. Kate Allen, a clinical social worker and 

family sociologist.  41 RR 31.  She explained that defense counsel had asked her 

to “look at the documents in this case that had to do with the history of the 

defendant and his history with agencies and juvenile detention, mental health 

agencies, all other outside agencies, his child development, and other reports 

that have been given by experts in this field to [] the documents that were 

relevant to looking at his childhood, his development, and his functioning.”  Id. 

at 37.  Regarding childhood neglect,27 Dr. Allen testified that her opinion was  

that neither his father or his mother was available or able to give 
him the supervision, the boundaries, and the guidance and 

                                            
 26 Before the jury heard from Kate Allen, the defense’s final witness, they 
heard from Corporal Roger Braziel who knew Thomas from the jail.  He said that since 
August, Thomas had been “calmer, not as agitated as he was.”  40 RR 177.    
 

 27 Dr. Allen explained that there were different types of neglect.  There “is 
neglect that just comes from being very poor, and this is when the parents are too poor 
to provide for the basics, whether that is paying the bills on time so that there is 
electricity and water or food.”  41 RR 39.  Medical neglect “is where the parent avoids 
or refuses to get the proper medical treatment.”  Id.  Finally, “there’s neglect in terms 
of meeting the basic needs of the child.  In this case, knowing where he was, being able 
to contain him, set boundaries, be able to discipline and manage his behavior.” Id.    
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emotional nurturing he needed to grow up in a way that was strong 
so he could avoid getting into trouble and the use of substances.  … I 
think that his parents were physically there, for the most part, and 
cared.  I think that they were concerned about his learning values 
and growing up well, but they were not able, due to a number of 
factors, to make sure that he was getting his needs met by adults.  
His brothers and he, himself, pretty much raised him.   
 

Id. at 38-39.   Examples of the lack of parental supervision included the times 

most of his juvenile crimes occurred––late at night––the fact that he missed “27 

to 37 days in each of four semesters,” and the fact that he was sexually active at 

a very early age.  Id. at 40.  Dr. Allen questioned the ability of Thomas’s older 

brothers to “reinforce rules and take care of another child.”  She also explained 

that when “you look at the criminal history of this defendant during his early 

adolescent years, you see that he began to act out with alcohol and marijuana 

and with his criminal activities the same year that his brothers moved out of the 

house.”  Id. at 41-42.   

 Dr. Allen was critical of the reports done by Drs. Scarano, Axelrad and 

Oropeza because “there was little or no mention of family background or 

parents.”  She said only one report mentioned that Brian had schizophrenia and 

“the father’s alcoholism.” Id. at 44.  She was also critical of the diagnosis of 

antisocial personality disorder.  Id. at 57-58.    

 Of the testimony of Thomas’s family––which she had sat and listened to––

Dr. Allen testified:   
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[I]t’s been very consistently said that church, religious beliefs, were 
very important to the mother and the family, and that they did 
attend church and it was a central part of their lives.  And I think 
it’s been borne out that the mother tried very hard to work and be 
responsible in that way.   
 
 But in terms of life being without much strength or that the 
parents were always there, that isn’t borne out by the other 
information.  I think it’s pretty normal for us to try to see our 
families in the best light, and it also is a particular  factor in capital 
murder cases, or in serious criminal cases, that people are very 
reluctant to have their family and all of its defects or secrets laid 
bare in front of strangers.  It is very common for people to clam up 
and maybe not come forth truthfully with their family history.   
 

Id. at 47-48.  

 Regarding whether Thomas was mentally ill, Dr. Allen said he was 

schizophrenic and had a history of substance abuse.28  She explained to the jury 

that the normal onset for this disease was between sixteen and twenty-four 

years old.  “Those are the years that  [] where the vulnerability meets up with 

the stress of adolescence and growing older and getting on your own, and that’s 

when we first see schizophrenic symptoms happening.” Id. at 48-49, 51; see also 

id. at 52-53, 55-56.  But she also explained to the jury that “[w]ith medication, 

[schizophrenics] are not found to be more violent.”  Id. at 55.  Dr. Allen further 

explained how Thomas’s mental illness affected his development as he was 

growing up, saying that in conjunction with everything else––“the fact that he 

didn’t have parents that were actively controlling him and guiding him, and he 

                                            
 28  Of this, Dr. Allen said “the mental illness was in strict conflict with 
normal development of his coping skills and personality.  I think the way he bridged 
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started using substances at a very early age”––his “development got derailed.”  

Id. at 59.   

 Of the recommendations for intervention that came from O’Bannon––

residential treatment, Vernon State Hospital or boot camp––Dr. Allen explained 

that they “were just as opposite from each other as they can be.”  Id. at 59-60. 

She was also concerned that he was never offered alcohol or drug rehabilitation 

programs.  “As it [his mental illness] developed, he was at risk, he didn’t receive 

the basics, and when he got old enough for society to get involved, the safety net 

never came together and offered him a meaningful intervention or any 

intervention.”  Id. at 61.  Ultimately, Dr. Allen testified, “If he had received 

proper treatment, I do not think we would be here today.”  Id. at 71.   

 Of his suicide attempts, particularly the one where he scratched his wrist, 

she opined that “they were both gestures, they were coping mechanisms, and 

from time to time they were also suicide attempts.”  Id. at 62.  “[W]hen he was 

incarcerated, he was suicidal, because, in my opinion, he was not used to being 

controlled physicially.  He was used to being free to roam.  In this particular 

case, he was incarcerated, and his [] the birth of his son was impending and he 

was afraid of boot camp, and he, also, wanted to get out at any cost to be with his 

son’s mother as she was giving birth.”  Id.   She felt he was “dedicated to trying 

to be a good father” because he never really had a father and that “he was 

                                                                                                                                             
the gap was with marijuana and alcohol.”  41 RR 63.   
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wanting to have permanency in his life in that family. … I think he was very 

bonded to Laura, and I think he was having difficulty with the breakup.”  Id. at 

63-64.   

 Dr. Allen further explained that the loss of his job in January before the 

murders and the fact that his mother moved away around that time “were 

powerful triggers to his decompensation.”  These things certainly did not cause 

the schizophrenia, but if it  

was developing and pressures were mounting as he was growing 
older, and then, he lost his job, which he showed a great deal of 
pride in, and through which he had been supporting his son with 
child support [] if he lost his job, and his mother, who was one 
important figure in his life, moved away, it could very well have felt 
like abandonment, not unlike what is happening today in court with 
his mother.  
 

Id. at 67-68.  She also said that at this time, delusions and the hallucinations 

“were becoming more powerful and chronic.”  Id. at 68.  Importantly, Dr. Allen 

specifically testified that the addition of Coricidin would not have “created the 

delusions or hallucinations.”  Id. at 69.   

III.III.III.III.    Facts Relating to Thomas’Facts Relating to Thomas’Facts Relating to Thomas’Facts Relating to Thomas’s Mental Illnesss Mental Illnesss Mental Illnesss Mental Illness 

    As summarized in the opinion of the Court of Criminal Appeals denying 

state habeas relief:   

[Thomas] has a severe mental illness. He suffers from 
psychotic delusions and perhaps from schizophrenia.29  He also has 

                                            
29  There is evidence in this habeas record that [Thomas’s] entire family had 

long suffered from mental illness. For example, his father’s affidavit states that 
[Thomas’s] mother, Rochelle, was mentally ill and that all three of their sons had 
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a long history of drug and alcohol abuse. Because of his drug abuse, 
he was frequently truant, quit school in the ninth grade, and had a 
series of juvenile and adult arrests. Dr. Axelrad, called by both the 
State and the defense, testified that the twenty-one year old 
[Thomas] told him that he had been abusing alcohol since age ten 
and marijuana since age thirteen, and, in the month before the 
murders, had been taking large doses of Coricidin, a cold medicine, 
for recreational purposes.30 

 
[Thomas’s] behavior in the months before the killings became 
increasingly “bizarre”: Heput duct tape over his mouth and refused 
to speak; he talked about how the dollar bill contains the meaning of 
life; he stated that he was experiencing deja vu and reliving events 
time and again; he had a religious fixation and heard the voice of 
God.31  In the weeks before the murders, [Thomas] was heard by 
others talking about his auditory and visual hallucinations of God 
and demons. 

                                                                                                                                             
suffered mental illnesses. One of [Thomas’s] brothers has also been diagnosed as a 
schizophrenic. According to one of [Thomas’s] experts, Rochelle and her family believed 
that their delusions were “gifts” that made them special. They interpreted their mental 
illness as superior powers because “God talks to them” and gives them “visions.” 

30  [Thomas] told one psychologist that he had been using large quantities of 
Coricidin in the days and weeks before the murders, and he told another psychologist 
that he and his girlfriend ingested up to ten pills a day, mixed with alcohol and 
marijuana, to obtain “a high.” He thought that Coricidin “brings perspective to the 
whole world, reality breakthrough drug.” 

 
31 According to his friend, Amy Ingle, [Thomas] began acting strangely at 

least a month before he began using Coricidin:  [I]n late January, 2004, he started 
acting more and more strange. He really went haywire. Since Andre lost his job and did 
not have any money. Andre and I and some of his friends used to play dice in Andre's 
trailer and bet money on the game. Once, Andre won a $100 bill and immediately 
placed it in an ashtray and lit it on fire, while yelling, “Money is the root of all evil!” He 
burnt up the entire $100 bill despite being broke. 
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About twenty days before the killings, he took Coricidin and then 
tried to commit suicide by overdosing on other medications. He was 
taken to the local MHMR facility, but then walked away before he 
could be treated.32  Two days before the killings, he drank vodka 
took about ten Coricidin tablets33 and then stabbed himself.34 His 
mother took him to the local hospital.35 But again, [Thomas] left the 
hospital before he could be committed for observation or psychiatric 

                                            
32 Apparently, a neighbor’s son took [Thomas] to the mental health center.  

The MHMR intake sheet reads: 
 

[Thomas] presented as a walk-in reportedly told the front desk he 
would throw himself in front of a bus if he couldn’t talk to someone now. 
He presented as restless and highly agitated. He made loose associations 
& often did not answer questions directly. He stated that “we’ve been 
here before & the same shit happened.” He stated “Life is too much for me 
too handle.  I want to die right now.” He stated that if had a gun he would 
shoot himself––he asked if triage would shoot him. The MHMR staff told 
him to go the emergency room, but he did not do so. An order for 
involuntary commitment was obtained, but it was never implemented. 

33 According to one of [Thomas’s] experts, “Coricidin has known recreational 
use for the effects produced by its main ingredient dextromethorphan. When taken in 
high doses this drug produces euphoria and sensory and perceptual changes that 
typically last about 6-10 hours depending on the tolerance of the user. Effects may be 
enhanced or become less predictable when used in conjunction with other mind altering 
substances.” 

 
34 [Thomas] explained that he was a “fallen angel” who could “open the gates 

of Heaven” by killing himself by stabbing himself in the heart. Although the wound 
was not life-threatening, he did not understand why he did not die and therefore 
concluded that he was “immortal.” 

35 The hospital records include the following notations: 
 
* “[Thomas] has expressed suicidal ideation to several staff in the ER.” 
* “Psychotic features” 
* “[Thomas] states he cut his chest this AM trying to ‘cross over into 
heaven’; [Thomas] is psychotic––thinks something like Holodeck on––
Star Trek is happening to him; [I] don’t know if I volunteered for this or if 
I was forced to referring to his life.” 
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treatment.36   
 

                                            
36 In fact, [Thomas] had twice before been evaluated for psychotic problems 

in 2003 when he was in jail charged with stabbing his brother. He was eventually 
released without prosecution because he had acted in self-defense. 

Five days after the killings, [Thomas] was in his cell with his Bible. 
After reading a Bible verse to the effect that, “If the right eye 
offends thee, pluck it out,” [Thomas] gouged out his right eye. 
[Thomas] was examined for competency to stand trial by two 
psychologists and was evaluated by a treating psychologist in jail, 
all of whom agreed that [Thomas] was not then competent to stand 
trial. All three provided a diagnosis or opinion of “Schizophreniform 
Disorder with a Rule out of Substance Induced Psychosis due to 
[Thomas’s] recent history of abusing Coricidin.”  

 
After approximately five weeks of treatment and medication in 
Vernon State Hospital, [Thomas] was found to have regained his 
competency to stand trial. During his stay at Vernon, [Thomas] was 
placed on Zyprexa, a strong antipsychotic medication, and did not 
display “bizarre or unusual behaviors,” but he did make 
“hyperreligious statements throughout his stay.” The attending 
psychiatrist at Vernon updated [Thomas’s] diagnosis as being 
Substance Induced Psychosis with Delusions and Hallucinations.  
He also diagnoses [Thomas] as malingering (as did a psychologist).   
[Thomas] was returned to Grayson County to stand trial. Several 
different psychiatrists and psychologists––both for the State and 
[Thomas]––interviewed and tested [Thomas] in anticipation for the 
capital murder trial. By that time, [Thomas] was fully alert, 
conversant, and attentive. His memory tested well, he spoke at a 
level consistent with his tested I.Q. of 112, and he behaved 
appropriately during the interviews. He told one psychiatrist that 
he had not experienced any hallucinations since September, 
although he was severely depressed. 

 
Ex parte Thomas, 2008 WL 693606 at *1-2 (Cochran, J., concurring) (footnotes in 

original). 
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STANDARD OF REVIEWSTANDARD OF REVIEWSTANDARD OF REVIEWSTANDARD OF REVIEW    
    

Confined pursuant to a state court judgment, Thomas is entitled to relief 

“only on the ground that he is in custody in violation of the Constitution or laws 

or treaties of the United States.” 28 U.S.C. §2254(a). Thus, any claims Thomas 

raises which are based solely on alleged violations of state law should be denied 

as a matter of law. 

Habeas relief is also inappropriate for claims which are either 

unexhausted and procedurally defaulted, or claims which were exhausted yet 

were dismissed in a successive state habeas application and, thus, are also 

procedurally defaulted.  Indeed, under the AEDPA, a federal habeas application 

shall not be granted unless: 

(A)  the applicant has exhausted the remedies available in the 
courts of the State; or 

 
(B) (i) there is an absence of available State corrective process; 

or 
  

(ii) circumstances exist that render such process ineffective 
to protect the rights of the applicant. 

 
28 U.S.C. § 2254(b)(1). Moreover, a writ may be denied on the merits, 

notwithstanding any failure to exhaust available state court remedies. 28 U.S.C. 

§ 2254(b)(2). 

Regarding exhausted claims, under the AEDPA, federal habeas relief 

based upon claims that were adjudicated on the merits by the state courts 
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cannot be granted unless that adjudication: 

(1) resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, 
as determined by the Supreme Court of the United States; or  

 
(2)  resulted in a decision that was based on an unreasonable 

determination of the facts in light of the evidence presented in 
the state court proceeding. 

 
28 U.S.C. § 2254(d). The Supreme Court has explained that a state court 

decision is “contrary to” clearly established federal law if the state court “applies 

a rule that contradicts the governing law set forth in [the Supreme Court’s] 

cases,” or confronts facts that are “materially indistinguishable” from a relevant 

Supreme Court precedent but reaches an opposite result.37 (Terry) Williams, 529 

at 405-06. 

A “run-of-the-mill” state court decision applying the correct Supreme Court 

rule to the facts of a particular case is to be reviewed under the “unreasonable 

                                            
37 “Clearly established Federal law” refers to the holdings, as opposed to the 

dicta, of the Supreme Court's decisions as of the time of the relevant state-court . 
decision. Lockyer v. Andrade, 538 U.S. 63, 71 (2003) (citing (Terry)  Williams v. Taylor, 
529 U.S. 362, 412 (2000).  “In other words, ‘clearly established federal law’ under 
§2254(d)(1) is the governing legal principle or principles set forth by the Supreme 
Court at the time the state court renders its. decision.” ld. at 71-72 (citing (Terry) 
Williams, 529 U.S. at 405, 413, and Bell v. Cone, 535 U.S. 685, 698 (2002)). 

application” clause. (Terry) Williams, 529 U.S. at 406. To this end, a state court 

unreasonably applies Supreme Court precedent only if it correctly identifies the 

governing precedent but unreasonably applies it to the facts of the a particular 

case. Id. at 407-09. And as the Supreme Court recently described this deferential 
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standard, in order to determine if the state court made an unreasonable 

application, a federal court “must determine what arguments or theories 

supported or ... could have supported, the state court’s decision; and then it must 

ask whether it is possible fairminded jurists could disagree that those arguments 

or theories are inconsistent with the holding in a prior decision of this Court.”  

Harrington v. Richter, 131 S. Ct. 770, 786 (2011) (emphasis added). Indeed, this 

is the “only question that matters under §2254(d)(1).” Id. 

Thus, “a state court’s decision that a claim lacks merit precludes federal 

habeas relief so long as ‘fairminded jurists could disagree’” on the correctness of 

the state court’s decision. Id. (quoting Yarborough v. Alvarado, 541 U.S. 652, 664 

(2002)); see also Woodford v. Visciotti, 537 U.S. 19, 27 (2002) (federal habeas 

relief is only merited where the state court decision is both incorrect and 

objectively unreasonable, “whether or not [this Court] would reach the same 

conclusion”). Moreover, “evaluating whether a rule application was unreasonable 

requires considering the rule’s specificity. The more general the rule, the more 

leeway courts have in reaching outcomes in case-by-case determinations.” 

Alvarado, 541 U.S. at 644. This is particularly true when reviewing a state 

court’s application of Strickland v. Washington, 466 U.S. 668 (1984), which when 

analyzed in conjunction with §2254(d) creates a difficult to surmount, “doubly” 

deferential assumption in favor of the state court denial. Richter, 131 S. Ct. at 

786. 

Case 4:09-cv-00644-MHS   Document 23    Filed 05/11/11   Page 33 of 182



34 
 

It bears repeating that even a strong case for relief does not mean the 

state court’s contrary conclusion was unreasonable. Id. 

If this standard is difficult to meet, that is because it was meant to 
be. As amended by AEDPA, §2254(d) stops short of imposing a 
complete bar on federal court litigation of claims already rejected in 
state proceedings. It preserves authority to issue the writ in cases 
where there is no possibility fairminded jurists could disagree that 
the state court’s decision conflicts with this Court’s precedents.  It 
goes no farther. [28 U.S.C. §] 2254(d) reflects the view that habeas 
corpus is a “guard against extreme malfunctions in the state court 
criminal justice systems, not a substitute for ordinary error 
correction through appeal.” 

 
ld. (emphasis added) (internal citations omitted). 

Moreover, it is the state court’s “ultimate decision” that is to be tested for 

unreasonableness, “not every jot of its reasoning.” Santellan v. Cockrell, 271 

F.3d 190, 193 (5th Cir. 2001); see also Neal v. Puckett, 286 F.3d 230,246 (5th Cir. 

2002) (en banc) (holding that a federal court’s “focus on the ‘unreasonable 

application’ test under [§] 2254(d) should be on the ultimate legal conclusion that 

the state court reached and not on whether the state court considered and 

discussed every angle of the evidence”); Catalan v. Cockrell, 315 F.3d 491, 493 

(5th Cir. 2002) (“[W]e review only the state court’s decision, not its reasoning or 

written opinion[.]”). And a state court’s decision need not expressly cite any 

federal law or even be aware of applicable Supreme Court precedent in order to  

be entitled to deference. Mitchell v. Esparza, 540 U.S. 12, 16 (2003); Early v. 

Packer, 537 U.S. 3, 8 (2002) (state court decision must be upheld so long as the 
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state result does not contradict Supreme Court precedent). 

If the Supreme Court has not “broken sufficient legal ground to establish 

[a] . . . constitutional principle, the lower federal courts cannot themselves 

establish such a principle with clarity sufficient to satisfy the AEDPA bar” under 

either the “contrary to” or “unreasonable application” standard. (Terry) 

Williams, 529 U.S. at 381. Stated differently: 

As a condition for obtaining habeas corpus from a federal court, a 
state prisoner must show that the state court’s ruling on the claim 
being presented in federal court was so lacking in justification that 
there was an error well understood and comprehended in existing 
law beyond any possibility for fairminded disagreement. 

 
Richter, 131 S. Ct. 786-87 (emphasis added). And a federal court must be wary 

of circumstances in which it must “extend a [legal] rationale” of the Supreme 

Court “before it can apply it to the facts at hand” because such a process 

suggests the proposed rule is not “clearly established.” Alvarado, 541 U.S. at 666. 

Regarding questions of fact, federal courts must presume correct the 

factual findings of the state courts unless the petitioner “rebut[s] the 

presumption of correctness by clear and convincing evidence.” 28 U.S.C. 

§2254(e)(1). “This presumption of correctness not only applies to explicit findings 

of fact, but it also applies to those unarticulated findings which are necessary to 

the state court’s conclusions of mixed law and fact.”Valdez v. Cockrell, 274 F .3d 

941, 948 n. 11 (5th Cir. 2001). 
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Additionally, except for the narrow exceptions contained in §2254(e)(2), 

the evidence upon which an applicant would challenge a state court fact finding 

must have been presented to the state court.  Cullen v. Pinholster, 131 S. Ct. 

1388, 1398 (2011) (explaining that §2254(d)(1) “refers in the past tense, to a state 

court adjudication that ‘resulted in’ a decision that was contrary to, or ‘involved 

in’ an unreasonable application of, established law.  This backward-looking 

language requires an examination of the state-court decision at the time it was 

made.  It follows that the record under review is limited to the record in 

existence at that same time, i.e., the record before the state court.”).  Because a 

federal habeas court is prohibited from granting relief unless a decision was 

based on “an unreasonable determination of the facts in light of the evidence 

presented in the state court proceeding,”  it follows that demonstrating the 

incorrectness of a state court fact finding based upon evidence not presented to 

the state court would be of no avail to a habeas petitioner. 28 U.S.C. § 2254(d)(2) 

(emphasis added). 

Finally, where a habeas petitioner has failed to fully develop the factual 

bases of his claims in state court, he is precluded from further factual 

development in federal court unless (1) his claims rely on a new rule of 

constitutional law or a factual predicate previously undiscoverable through the 

exercise due diligence; and (2) he establishes by clear and convincing evidence 

that, but for constitutional error, no reasonable fact finder would have found him 
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guilty. 28 U.S.C. §2254(e)(2). A failure to meet this standard of “diligence” will 

bar a federal evidentiary hearing in the absence of a convincing claim of actual 

innocence that can only be established by newly discovered evidence. (Michael) 

Williams v. Taylor, 529 U.S. 420, 436 (2000); Beazley v. Johnson, 242 F.3d 248, 

272-73 (5th Cir. 2001). For example, a petitioner’s failure to present 

controverted, previously unresolved factual issues to the state court is sufficient 

to constitute “failure” under the plain meaning of §2254(e)(2). (Michael) 

Williams, 529 U.S. at 433; Beazley, 242 F.3d at 273. But even if a petitioner can 

meet the foregoing standard, it is within this Court’s discretion to deny a hearing 

if sufficient facts exist to make an informed decision on the merits. Clark v. 

Johnson, 227 F.3d 273,284-85 (5th Cir. 2000). 

ARGUMENTARGUMENTARGUMENTARGUMENT    
    
I.I.I.I.    ThomThomThomThomas Was Competent to Stand Trial.as Was Competent to Stand Trial.as Was Competent to Stand Trial.as Was Competent to Stand Trial.    
 

Thomas contends that “the first of many egregious errors in [his] case was 

the trial court’s erroneous determination that, despite glaring evidence to the 

contrary, [he] was competent to stand trial. This error was compounded by the 

defense’s failure to do anything to raise the issue.” Petition at 36; see also id. at 

36-52.   At its core, Thomas’s argument is not that something should have been 

done better, rather, he argues that something should have been done differently. 

 Such an argument flies in the face of the mandate of Strickland, that counsel’s 

actions are not to be judged in this manner. See Richter, 131 S. Ct. at 788. 
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(“Unlike a later reviewing court, the attorney observed the relevant proceedings, 

knew of material outside the record, and interacted with the client, opposing. 

counsel, and with the judge.”). There is little doubt that Thomas suffers from 

schizophrenia, but the presence of a mental illness does not automatically mean 

that a person is incompetent to stand trial.  Thus, as explained below, the state 

habeas court reasonably concluded that Thomas was in fact competent to stand 

trial. 

In April 2004, defense counsel and the prosecutor both filed motions 
requesting that [Thomas] be examined to determine his competency 
to stand trial.[38] The trial court ordered two psychologists to  
examine and  evaluate [Thomas] for competency, both of who 
subsequently filed reports determining [Thomas] to be incompetent 
to stand trial.[39] On June 16, 2004, the trial court, having 
considered the psychological reports, found [Thomas] to be 
incompetent to stand trial and ordered him to be committed to the 
Texas Department of Mental Health and Mental Retardation 
Vernon Campus for restoration to competency.[40] In late July 2004, 
[Thomas] was returned to Grayson County. A report that [Thomas] 
was competent was filed by Joseph Black, Chief Psychiatrist for the 
Competency Program at the Vernon Campus, with copies for both 
parties.[41]  At trial in February 2005, after the State rested, defense 
counsel moved for a directed verdict because the trial court had 
proceeded to trial without determining that [Thomas’s] competency 

                                            
38 “On April 2, 2004, [] Thomas was⋅ in his cell reading his Bible.  After 

reading a Bible verse to the effect that, ‘If the right offends thee, pluck it out,’ Thomas 
removed his right eye with his fingers, blinding himself in that eye.” 10 SHCR 3530 (¶ 
29) (citing 33 RR 19, 31-32, 111; DX 9, 13). 

39 See Hearing on Competency RR at Exhibit 1 (report of Dr. Harrison), 
Exhibit 2 (report of Dr. Oropeza).    

40 Id. at 4-7.   

41 2 CR 374-86.   
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had been restored.42 The trial court overruled motion for a directed 
verdict and found, pursuant to [Texas Code of Criminal Procedure 
Article 46B.084] and after having taken judicial notice of Dr. Black’s 
report, that [Thomas] was competent to stand trial. [43] 

 
Thomas v. State, 2008 WL 4531976, at *13 (footnotes added, where indicated). 
 
    A. A. A. A.     Direct appealDirect appealDirect appealDirect appeal 
 

On direct appeal, Thomas complained: “The trial court erred in overruling 

Appellant’s motion for directed verdict in that the State never established 

beyond a reasonable doubt that appellant was competent to stand trial after he 

had been previously been adjudicated incompetent.” Appellant’s Brief at 6, 30-

35. The Court of Criminal Appeals rejected this claim, writing: 

                                            
42 Defense counsel initially argued that the State failed to prove beyond a 

reasonable doubt that [Thomas] was competent to stand trial. Upon further 
questioning by the trial court, defense counsel clarified that he was not arguing that 
[Thomas] was incompetent that “there was a previous adjudication of incompetency.” 

 
43 33 RR 4-15. 

In the instant case, no pretrial hearing was held. And defense 
counsel specifically told the trial court he was not claiming 
[Thomas] was not competent to stand trial. Without an objection or 
a claim of incompetency, the trial court was authorized to make the 
determination of competency as directed by [Texas Code of Criminal 
Procedure Article] 46B.084(a). 

 
Thomas v. State, 2008 WL 4531976, at *14 (footnote omitted). 
 

B. B. B. B.     State habeas proceedingsState habeas proceedingsState habeas proceedingsState habeas proceedings 
 

Thomas’s claim on state habeas focused on trial counsel’s failure to 

challenge the determination of competency. 1 SHCR 154-58.  In response to this 
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claim of ineffectiveness, defense counsel and other members of the defense team, 

as well as the prosecutors, filed affidavits with the state habeas court. 

1. 1. 1. 1.     The affidavitsThe affidavitsThe affidavitsThe affidavits    

a. a. a. a.     R. J. Hagood, lead counselR. J. Hagood, lead counselR. J. Hagood, lead counselR. J. Hagood, lead counsel 

Defense counsel R. J. Hagood filed two affidavits. In the first, dated June 

13, 2007, he states: “We should have filed an objection to the competency report 

and should have urged a new competency hearing. When the State rested its 

case and I was asked whether the defense wanted to raise an incompetency issue 

in the middle of trial and I said no I do not have any new evidence regarding 

competency.” 2 SHCR 495(¶10).  The second, dated November 30, 2007, provides 

a more detailed explanation of counsel’s actions and beliefs: 

[Thomas] was not incompetent when we began his trial. Although 
heavily medicated and still suffering from a mental illness, I was 
able to talk to [Thomas] and discuss the case with him. [Thomas] 
was able to participate in our conversations and help me with his 
defense. In fact, based on some of our conversations and [Thomas’s] 
ability to recall events and make suggestions, there was no question 
at that time that [Thomas] was competent to stand trial. The trial 
court specifically asked me if I was claiming incompetency. I avoided 
the question as much as I could at that time because I had no new 
evidence to dispute the findings at Vernon or suggest [Thomas] was 
incompetent. Although I will work diligently for my clients, I will 
not lie to the court or file motions, the basis of which I know are not 
true. 

 
6 SHCR 2145-146. 
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b. b. b. b.     Bobbie Peterson (Cate), secoBobbie Peterson (Cate), secoBobbie Peterson (Cate), secoBobbie Peterson (Cate), second chair, defensend chair, defensend chair, defensend chair, defense 
 

Bobbie Peterson (Cate) also filed two affidavits. The first, dated June 13, 

2007, states: “Andre was pretty much unresponsive, disinterested, and unhelpful 

in his own defense during the trial and could not assist in any meaningful way 

with his defense. He was heavily medicated during trial. During the trial, Andre 

lived on candy, which we provided.”1 Supp.  SHCR 12 (¶38). The second, dated 

December 11, 2007, explains that in the first affidavit, “I never stated that I 

believed [Thomas] was incompetent. Although heavily medicated and completely 

disinterested in the proceeding, under the limited definition of competency in 

Texas, I cannot say with certainty that he was incompetent.” 6 SHCR 2163 

(¶14). 

c. c. c. c.     Shelli Schade, mitigation specialistShelli Schade, mitigation specialistShelli Schade, mitigation specialistShelli Schade, mitigation specialist     
 

Schade says: 
 
12.  Andre’s ability to assist counsel and to assist me was severely 

limited. He always had mittens on and was in a glass cell, on 
display twenty-four hours a day. He was extremely depressed. 
He was very childlike, quiet and sad, and it was not easy to 
start a conversation with him. He did not understand what 
we needed and could not identify or help locate witnesses. I 
now know Andre was on a maximum dose of drugs before and 
during his trial. 

 
17.  I heard they were giving Andre a high dose of a new drug, a 

psychotropic. I could tell he was drugged because he had such 
a flat affect, he was child-like and soft-spoken, and did not 
make a lot of eye contact. Andre had been maintained on the 
drug for months. 
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1 Supp. SHCR 24, 25.44 
 

d.d.d.d.    Leah EastLeah EastLeah EastLeah Eastep, legal assistant, defenseep, legal assistant, defenseep, legal assistant, defenseep, legal assistant, defense 
 

In her affidavit, Eastep says only: “Andre was on the maximum dosage of 

Zyprexa during the trial and wore leg braces during court. During the trial, he 

ate only [S]kittles, or anything sweet, all day long.” 2 SHCR 432 (¶37). 

eeee....    Joseph Brown, lead prosecutorJoseph Brown, lead prosecutorJoseph Brown, lead prosecutorJoseph Brown, lead prosecutor 
 

Brown’s affidavit says: 
 

                                            
44 Hagood responded to Schade’s affidavit, stating: 

 
I have read the affidavit of Shelli Schade and understand that she 
disagrees with my assessment. However, Ms. Schade is biased. She is 
vehemently against the death penalty and, in my opinion, allows her 
stance against the death penalty to cloud her judgment. ... Additionally, 
her demeanor in court was unprofessional and the court admonished her 
on the record to restrain herself because a juror had complained about 
her actions in the courtroom. Any opinion Ms. Schade has regarding 
[Thomas] and our representation is most likely colored by her single 
mindedness regarding the death penalty and should be suspect.  

6 SHCR 2146. 

9. I personally observed [Thomas] during trial. Although he was 
medicated, he was able to communicate with his attorneys 
and the court. He was not actively psychotic. The trial court 
specifically asked Mr. Hagood if Mr. Thomas was claiming 
incompetency. Mr. Hagood told the judge that they were not 
challenging competency at that time because he had no new 
evidence to dispute the findings at Vernon Hospital or suggest 
[Thomas] was incompetent. Had I believed that [Thomas] was 
incompetent, I myself would have recommended that the 
court hold a hearing. 

 
7 SHCR 2340. 
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f.f.f.f.    Kerye Ashmore, second chair, prosecution Kerye Ashmore, second chair, prosecution Kerye Ashmore, second chair, prosecution Kerye Ashmore, second chair, prosecution  
 

Ashmore’s affidavit states: 
 

[Thomas] was evaluated by three experts retained by the 
State after his obtaining competency at Vernon State Hospital.  
None of these experts in any way suggested that [Thomas] was 
anything but competent to stand trial. 
 

More importantly, I asked the defense psychiatrist, Dr. 
Gripon, whether [Thomas] was competent to stand trial during 
Gripon’s testimony in front of the jury. His response was an 
unequivocal ‘yes.’[45] 
 

It is difficult to understand now how [Thomas] maintains that 
he was not competent to stand trial when even the defense’s own 
star expert psychiatric witness indicated that he was. 

 
6 SHCR 2327 (¶12) (footnote added); see also id. at 2328 (¶13) (“Had I believed 

[Thomas] was incompetent, I would have recommended that the court hold a 

hearing.”). 

    2.2.2.2.    The state habeas court’The state habeas court’The state habeas court’The state habeas court’s findings and conclusionss findings and conclusionss findings and conclusionss findings and conclusions 
 

The state habeas court entered the following findings of fact and 

conclusions of law:

                                            
45 36 RR 101.   

   a. a. a. a.     Findings of factFindings of factFindings of factFindings of fact 
 

91. Dr. Gripon’s testimony that [Thomas] was competent at the 
time of trial was credible.   
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90.46 Initially, [Thomas] was found incompetent and sent to Vernon 
State Hospital for treatment. []. [Thomas] was returned to 
Grayson County to stand trial after doctors at Vernon State 
Hospital found that he was then competent to stand trial. [].   

 
91. No second claim of incompetency was raised. 

 
92. The trial court specifically asked Mr. Hagood if [Thomas] was 

claiming incompetency. Mr. Hagood told the judge that 
[Thomas] was not challenging competency at that time. 

 
93. The trial court on at least one occasion addressed [Thomas] 

directly and asked him a question regarding Ms. Peterson 
(Cate’s) representation. Ms. Cate had told the court that she 
had explained to [Thomas] that while Ms. Peterson (Cate) was 
a prosecutor she had worked on a case against [Thomas], that 
he understood and wished Ms. Peterson (Cate) to continue as 
co-counsel. ([7 RR 4-5.]) This court did not observe [Thomas] 
to be incompetent. 

 
94. At no time did Ms. Peterson (Cate) suggest that [Thomas] was 

unable to understand her.  
 
95. During trial, Mr. Thomas was treated for his schizophrenia 

with an antipsychotic drug called Zyprexa. As is widely 
recognized, anti-psychotic drugs, can have a “sedation-like” 
effect, and in severe cases, may affect thought processes. 
Riggins v. Nevada, 504 U.S. 127, 143 (1992).  

 

                                            
46 The court’s findings are misnumbered. 

96. As Mr. Hagood explains, the defense team should have 
objected to the competency when Mr. Thomas returned from 
the state hospital. []. While his attorney recognized that the 
report should have been objected to, the defense team did not 
object to the findings.  

 
97.  Defendant was competent to stand trial. 

 
10 SHCR 3539-540 (some citations omitted as indicated by brackets). 
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b. b. b. b.     Conclusions of lawConclusions of lawConclusions of lawConclusions of law 
 

45. In ground 15, [Thomas] claims that he was denied due process 
because he was not competent to stand trial. This ground was 
not objected to at trial and has been waived. In Ex parte 
Bagley, 509 S.W.2d 332, 334 (Tex. Crim. App. 1974), the 
Court of Criminal Appeals held that “the failure of petitioner, 
as defendant, to object at trial, and to pursue vindication of a 
constitutional right of which he was put on notice on appeal, 
constitutes a waiver of the position he now asserts” on a writ 
of habeas corpus[.] [S]ee also Ex parte Boyd, 58 S.W.2d 3d 
134, 136 (Tex. Crim. App. 2001) (citing Bagley and noting that 
“[o]rdinarily, the writ of habeas corpus may not be used to 
litigate matters that could have raised at trial and on direct 
appeal”). 

 
46. Under Texas law, [Thomas] was competent to stand trial.  
 
47. A person is legally incompetent to stand trial if he lacks either 

(1) sufficient present ability to consult with his lawyer with a 
reasonable degree of rational understanding or (2) a rational 
as well as factual understanding of the proceedings against 
him. See Tex. Code Crim. Proc. Ann. art. 46.02, §§ lA (Vernon 
Supp. 2001); Moore v. State, 999 S.W.2d 385, 392 (Tex. Crim. 
App. 1999); Guzman v. State, 923 S.W.2d 792, 795 (Tex. App.–
–Corpus Christi 1996, no pet.). Evidence of mental 
impairment alone does not require a competency hearing 
where no evidence indicates that a defendant is incapable of 
consulting with counsel or understanding the proceedings 
against him. Townsend v. State, 949 S.W.2d 24,26-27 (Tex. 
App.––San Antonio 1997, no pet.) (evidence that defendant 
was depressed and suicidal did not warrant an incompetency 
hearing); Lingerfelt v. State, 629 S.W.2d 216 (Tex. App.––
Dallas 1982, pet. ref’d) (testimony from psychiatrist that 
defendant suffered from schizophrenia did not warrant a 
competency hearing). Generally, to raise the issue of 
incompetency, there must be evidence if recent severe mental 
illness or bizarre acts by the defendant or evidence of 
moderate retardation. Guzman v. State, 923 S.W.2d 792,797-
98 (Tex. App.––Corpus Christi 1994, no pet.). 
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48. The record does not support [Thomas’s] claim that he was 
incompetent to stand trial or that his attorney was ineffective 
for failing to raise the competency issue a second time.  

 
49.  [Thomas] has failed to prove that he was incompetent to stand 

trial or that his attorney was ineffective for failing to raise the 
competency issue a second time. 

 
10 SHCR 3572-573. 
 

C. C. C. C.     As an initial matter, the underlying claim is procedurally As an initial matter, the underlying claim is procedurally As an initial matter, the underlying claim is procedurally As an initial matter, the underlying claim is procedurally 
defaulted.defaulted.defaulted.defaulted. 

 
When Thomas was brought back to Grayson County, defense counsel 

specifically did not argue that Thomas was incompetent to stand trial. For this 

reason––because it was not objected to at trial––the state habeas court 

concluded that Thomas had waived the underlying claim. 10 SHCR 3572 (¶45).  

It is well-settled that Texas’s contemporaneous objection rule operates as a 

procedural default in federal court. E.g., Styron v. Johnson, 262F.3d 438, 453-54 

(5th Cir. 2001).  

 In order to overcome this procedural default, Thomas must demonstrate 

either cause and prejudice or a fundamental miscarriage of justice.  See Dretke 

v. Haley, 541 U.S. 386, 388 (2004); Gray v. Netherland, 518 U.S. 152, 162 (1996). 

 He simply cannot make such a showing.   
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D.D.D.D.    In any event, Thomas was not incompetent to stand trial and, In any event, Thomas was not incompetent to stand trial and, In any event, Thomas was not incompetent to stand trial and, In any event, Thomas was not incompetent to stand trial and, 
thus, counsel were not ineffective for failing to chthus, counsel were not ineffective for failing to chthus, counsel were not ineffective for failing to chthus, counsel were not ineffective for failing to challenge Thomas’allenge Thomas’allenge Thomas’allenge Thomas’s s s s 
competency.competency.competency.competency.    

    
    1.1.1.1.    Competency to stand trial Competency to stand trial Competency to stand trial Competency to stand trial     

    
Due process does not permit the trial or guilty plea conviction of a person 

who is mentally incompetent. Drope v. Missouri, 420 U.S. 162, 171 (1975); 

Theriot v. Whitley, 18 F.3d 311, 313 (5th Cir. 1994). The Supreme Court has 

recently reiterated that the test for competence asks both (1) whether a 

defendant has “a rational as well as factual understanding of the proceedings 

against him”; and (2) whether the defendant “has sufficient present ability to 

consult with his lawyer with a reasonable degree of rational understanding.” 

Indiana v. Edwards, 554 U.S. 164, 170 (2008)  (citing Dusky v. United States, 

362 U.S. 402 (1960)). The test on collateral review is “whether, in light of what 

was then known [by the state trial court], the failure to make further inquiry 

into [Thomas’s] competence to stand trial, denied him a fair trial.” Drope, 420 

U.S. at 174-75; Flugence v. Butler, 848 F.2d 77, 79 (5th Cir. 1988).  Of course, a 

state court’s conclusion regarding a defendant’s competency is entitled to a 

presumption of correctness. De Ville v. Whitley, 21 F.3d 654, 656 (5th Cir. 1994); 

28 U.S.C. §2254(e)(1) (state court determinations off actual issues entitled to a 

presumption of correctness). Consequently, this Court may not overturn such 

determination unless Thomas rebuts the presumption of correctness by clear and 

convincing evidence. 28 U.S.C. §2254(e)(1). 
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2.2.2.2.        Ineffective assistance of counselIneffective assistance of counselIneffective assistance of counselIneffective assistance of counsel 

The Sixth Amendment together with the Due Process Clause guarantee 

a defendant both the right to a fair trial and the right to effective assistance of 

counsel at that trial. Strickland,466 U.S. at 684-86. A defendant’s claim that he 

was denied constitutionally effective assistance requires him to affirmatively 

prove both that: (1) counsel rendered deficient performance, and (2) counsel’s 

actions resulted in actual prejudice. ld. at 687-88, 690. Importantly, failure to 

prove either deficient performance or prejudice will defeat an ineffective- 

assistance-of-counsel claim, making it unnecessary to examine the other prong. 

ld. at 687. 

In order to demonstrate deficient performance, Thomas must show that, 

in light of the circumstances as they appeared at the time of the conduct, 

“counsel’s representation fell below an objective standard of reasonableness,” i.e., 

“prevailing professional norms.” ld. at 689-90; see also Nix v. Whiteside, 475 U.S. 

157,165 (1986). The Supreme Court has admonished that judicial scrutiny of 

counsel’s performance “must be highly deferential,” with every effort made to 

avoid “the distorting effect of hindsight.”47 Strickland, 466 U.S. at 689-90; see 

                                            
47 “Representation of a capital defendant calls for a variety of skills. Some 

involve technical proficiency connected with the science of law. Other  demands relate 
to the art of advocacy. The proper exercise of judgment with  respect to the tactical and 
strategic choices that must be made in the conduct of a defense cannot be neatly . 
plotted in advance by appellate courts.”  Stanley v. Zant, 697 F.2d 955,970 & n.12 (11th 
Cir. 1983). 
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also Richter, 131 S. Ct. at 788 (“It is ‘all too tempting’ to ‘second-guess counsel’s 

assistance after conviction or adverse sentence.’”); Yarborough v. Gentry, 540 

U.S. 1, 6 (2003) (“The Sixth Amendment guarantees reasonable competence, not 

perfect advocacy judged with the benefit of hindsight.”) (citations omitted). 

Accordingly, there is a “strong presumption” that the alleged deficiency “falls 

within the wide range of reasonable professional assistance.” Strickland, 466 

U.S. at 689. If there is any “reasonable argument that counsel satisfied 

Strickland’s deferential standard,” the state court’s denial will be upheld. 

Richter, 131 S. Ct. at 788. 

Even if deficient performance can be established, Thomas must still 

affirmatively prove prejudice that is “so serious as to deprive [him] of a fair trial, 

a trial whose result is reliable.” Strickland, 466 U.S. at 687. This requires him 

to show a reasonable probability that, but for counsel’s deficiencies, the result 

of the proceeding would have been different. ld. at 694. A “reasonable 

probability” is one sufficient to undermine confidence in the outcome. ld. The 

mere possibility of a different outcome is insufficient to prevail on the prejudice 

prong. Crane v. Johnson, 178 F.3d 309, 312 (5th Cir. 1999). As recently 

explained by the Court: “[T]he question in conducting Strickland’s prejudice 

analysis is not whether a court can be certain [that] counsel’s performance had 

no effect on the outcome or whether it is possible [that] a reasonable doubt might 

have been established if counsel [had] acted differently.” Richter, 131 S. Ct. at 
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791 (emphasis added). Rather, the “likelihood of a different result must be 

substantial, not just conceivable.”ld. at 792. 

3.3.3.3.    Because Thomas was nBecause Thomas was nBecause Thomas was nBecause Thomas was not incompetent, counsel was not  ot incompetent, counsel was not  ot incompetent, counsel was not  ot incompetent, counsel was not  
ineffective.ineffective.ineffective.ineffective.    

    
As stated, in order to succeed on a claim of ineffective assistance, Thomas 

must establish both deficient performance and resultant prejudice. Here, defense 

counsel indicated, and the state habeas court found, that an objection should 

have been made regarding Dr. Black’s report finding Thomas’s competency had 

been restored. That being said, neither defense counsel nor the court offer a 

basis for such an objection.48  But on this record, the basis could not have been 

that Thomas was in fact incompetent because neither the court nor counsel 

considered that to be the case. Thus, even if Thomas can show deficient 

performance, he simply cannot show resultant prejudice. While there is no 

dispute that Thomas suffers from schizophrenia, his mental illness does not 

equal incompetence. See Mata v. Johnson, 210 F.3d 324,329 n.2 (5th Cir. 2000) 

(noting that “the presence of mental illness or brain disorder is not dispositive” 

of competency). 

                                            
48 Hagood is dead.  Clarification not possible, but one possible reason he 

would have objected might have been simply to preserve error.  

The state habeas court found Thomas competent to stand trial and 

ultimately found counsel was not ineffective for failing to challenge Thomas’s 

competency. 10 SHCR (¶¶48-49).  In an attempt to rebut these findings and 
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challenge the reasonableness of the state court’s ultimate conclusions, Thomas 

points to (1) the affidavits of Peterson, Schade and Eastep, (2) the dosage of 

Zyprexa (40 mg), which Thomas contends exceeded the maximum normal 

therapeutic amount and made him overly sedated, and (3) his mental illness 

generally.  Petition at 36-38.  But Thomas provides no support for his claim he 

was over medicated, and his mental illness alone does not rise to the level of 

clear and convincing evidence so as to overcome the presumption of correctness 

afforded the state habeas court’s findings.  

As set out above, lead counsel Hagood said in his second affidavit, 

“Although heavily medicated and still suffering from a mental illness, I was able 

to talk to [Thomas] and discuss the case with him. [Thomas] was able to 

participate in our conversations and help me with his defense. In fact, based on 

some of our conversations and [Thomas’s] ability to recall events and make 

suggestions, there was no question at that time that [Thomas] was competent to 

stand trial.” 6 SHCR 2145-146.  Additionally, co-counsel Peterson told the trial 

court that Thomas understood her when she explained the possible conflict in 

her representation, further indicating Thomas’s ability to understand what was 

happening. 7 RR 4-5.  She also stated in her second affidavit that although she 

thought Thomas was “pretty much unresponsive, disinterested, and unhelpful”–

–and said so in her first affidavit––she never said he was incompetent.  6 SHCR 

2163 (¶14).  The Supreme Court has held the defendant’s relationship with his 
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attorneys is central to the question of his competence to stand trial; thus, the 

attorneys are in the best position to determine that he was competent. See 

Medina v. California, 505 U.S. 437, 450 (1992) (stating “defense counsel will 

often have the best-informed view of the defendant’s ability to participate in his 

defense”); see also Bryson v. Ward, 187 F.3d 1193, 1201 (l0th Cir. 1999) 

(“Defense counsel is often in the best position to determine whether a 

defendant's competency is questionable.”); Watts v. Singletary, 87 F.3d 1282, 

1288 (11th Cir. 1996) (same). Here, the state habeas judge––the same one that 

presided over the tria149––implicitly credited Hagood’s second affidavit, 

Peterson’s second affidavit and Peterson’s statements to the court regarding 

Thomas’s understanding of the alleged conflict of interest that arose from her 

participation in the prosecution of one of his juvenile convictions.50   In doing so, 

                                            
49 Schriro v. Landrigan, 550 U.S. 465, 476 (2007) (“And it is worth noting, 

again, that the judge presiding on postconviction review was ideally suited to make 
this assessment because she is the same judge that sentenced Landrigan and discussed 
those issues with him.”). 

50 Like any trier of fact, the credibility determination was the sole province 
of the state habeas judge. Cf. Cobb v. Wainwright, 666 F.2.d 966, 971 (5th Cir. 1982) 
(holding that it is up to the jurors to decide how to credit the witnesses’ testimony; they 
can credit part, all or none as they see fit).  Further, credibility determinations––even 
implicit ones––are entitled to the presumption of correctness. See Valdez, 274 F.3d at 
948 n.11; see also Carter v. Johnson, 131 F.3d 452, 464 (5th Cir. 1997) (where trial 
court has accorded credibility to counsel’s testimony, that determination is entitled to a 
presumption of correctness); Carter v. Collins, 918 F.2d 1198, 1202 (5th Cir. 1990) 
(state court findings on ineffective assistance of counsel entitled to AEDPA deference); 
Smith v. Estelle, 711 F.2d 677, 681 (5th Cir. 1983) (noting without comment that the 
district court presumed correct the state court’s credibility determination in favor of 
counsel).   
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Schade’s and Eastep’s affidavits were rejected. Indeed, the face of the record 

establishes that Schade’s credibility was questionable at best. 6 SHCR 2146.  

And Eastep’s observations are completely irrelevant to the question of 

competency. See 2 SHCR 432 (¶37). 

Thomas also points to the amount of Zyprexa he was taking during trial–– 

40 mg––as having been “increased much faster than recommended” and “more 

than the maximum normal recommended dosage.”  Petition at 38.  But nothing 

in the record supports this claim, and in fact, Dr. McGirk testified to the 

contrary:   

Q. Is Zyprexa something that is used for preventative measures?  
 
A. You mean for prophylactic purposes, to prevent the possibility 
 of onset? Is that what you mean?  
 
Q. Yes.  
 
A.  Not as routine.  I suppose there may be some people it would 
 justify using it for that reasons, but I wouldn’t.  
 
Q. Would you have an opinion as to how a maximum dosage of 
 Zyprexa would affect a person that is not suffering from 
 mental illness or disease?  
 
A. Well, the typical reaction or response you’ll get is the person [] 
 if someone takes it who is not suffering from schizophrenic- or 
 psychotic-like symptoms, is that they are going to be 
 extremely sedated, unable to function.  You have a hard time 
 getting out of your chair.  You’re not going to be able to do 
 much.  It’s pretty overwhelming to most people.   
 
Q. And have you noticed or observed that with Mr. Thomas?  
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A. No.  Actually, I have been kind of amazed how well he’s done.  
 He’s not seemed nearly as sluggish or lethargic as you might 
 expect, even from the outset.   
 

35 RR 213-14. 

Further, the trial judge and the prosecutors all indicated that Thomas was 

competent. Indeed, the trial judge is entitled to rely on his personal recollection 

of Thomas’s appearance, demeanor and statements during trial as support for 

his finding that Thomas was competent.  Thomas was also evaluated by three 

different experts after his competency was restored. While these experts were 

specifically focusing on insanity, none expressed any concern that Thomas was 

unable to communicate with them. Indeed, Dr. Gripon testified––unequivocally–

–that Thomas was competent. 36 RR 101.  And the state habeas court found this 

testimony to be credible. 10 SHCR 3539 (¶91).   

Finally, Dr. Gray concluded that Thomas was malingering.  Petitioner’s 

Exhibit (PX) 71 (report of Dr. Thomas Gray). Specifically, Dr. Gray’s report 

concluded:  

Mr. Thomas has been treated for symptoms of serious mental 
illness, and is currently stabilized in a therapeutic environment 
involving use of psychoactive medications. He is not mentally 
retarded. He does, however, appear to have exaggerated the 
symptoms that he has experienced, and it is uncertain the degree to 
which he is currently experiencing symptoms of psychosis. It is 
important that he receive ongoing psychiatric care, that he take 
prescribed medications as ordered, and that he abstain from alcohol 
and illicit drugs, including the improper use of over-the-counter 
medications. Failure to follow these recommendations could result 
in a deterioration of his condition and a return to vital 
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incompetency.  
 

Id.  Dr. Gray further stated: “He has clearly exaggerated symptoms that he 

might be experiencing, and may have even fabricated some symptoms of 

psychosis. It is possible that he may engage in gestures or behaviors, including 

possibly those involving self-harm, in a bid to appear more seriously mentally ill 

than he is, and to avoid the consequences of the current charges he faces.” ld. 

Had counsel challenged Thomas’s competency, this no doubt would have come 

out. Cf. Wong v. Belmontes, 130 S. Ct. 383, 388-89 (2009) (finding no prejudice 

where mitigating evidence not put before the jury would have opened the door to 

even more damaging aggravating evidence that had been excluded except for 

“certain rebuttal purposes”); Johnson v. Cockrell, 306 F.3d 249,253 (5th Cir. 

2002) (finding no prejudice because even if petitioner’s claims about mitigating 

evidence were true, “it could all be read by the jury to support, rather than 

detract, from his future dangerousness”); Dowthitt v. Johnson, 230 F.3d 733, 745 

(5th Cir. 2000) (even though counsel erred in failing to discover medical records 

to support a mitigation defense based on mental illness, “[t]here is no ‘reasonable 

probability’ that the outcome would have been different because the evidence 

was double edged in nature”). Thus, while a different outcome might be 

“conceivable,” it is most certainly not “substantial.” 
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Thomas likens his case to Williamson v. Ward, 110 F.3d 1508 (10th Cir. 

1997), but Williamson does not help him. To start, Williamson had a long and 

well-documented history of mental illness. Williamson, 110 F.3d at 1514-517.  

Second, Williamson’s defense attorney “knew of his client’s history of mental 

problems, knew that he was being medicated, perhaps over-medicated, observed 

his clients bizarre behavior, knew that he had previously been determined 

incompetent, and knew that he had been awarded disability benefits on the basis 

of his ‘mental condition’” but did nothing. ld. at 1518-519. That is not the case 

here. At the first question of Thomas’s competency, counsel moved for a hearing 

and to have his client examined. True, defense counsel chose not to challenge the 

report finding Thomas’s competency had been restored, but as the record  

establishes, there was no reason to. See Jones v. Page, 76 F.3d 831, 842-43 (7th 

Cir. 1996) (limited inquiry into client’s mental state not ineffective assistance 

where client’s behavior gave no reason to question competency); Miles v. Dorsey, 

61 F.3d 1459, 1476 (10th Cir. 1995) (same). 

The Richter Court reiterated that the question under §2254(d) “is not 

whether counsel’s actions were reasonable. The question is whether there is any 

reasonable argument that counsel satisfied Strickland’s deferential standard.” 

131 S. Ct. at 788. In this case, the record more than supports counsel’s decision 

not to challenge Dr. Black’s report finding Thomas competent to stand trial.  For 

all of these reasons, the state habeas court’s conclusion is not objectively 
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unreasonable, and federal habeas relief should be denied on this claim. 

II. II. II. II.     Thomas CannThomas CannThomas CannThomas Cannot Establish that Race Dynamics Influenced Any Aspect of ot Establish that Race Dynamics Influenced Any Aspect of ot Establish that Race Dynamics Influenced Any Aspect of ot Establish that Race Dynamics Influenced Any Aspect of 
the Trial.  (Claim 3).  the Trial.  (Claim 3).  the Trial.  (Claim 3).  the Trial.  (Claim 3).      

    
    Relying on little more than studies and statistics, anecdotal stories and 

propaganda, Thomas asserts that “[t]he race differences between Mr. Thomas, 

Ms. Boren and the deceased children, the racially biased attitudes and opinions  

of the jurors, the State’s use of race coded language and appeals to the fears and 

prejudices of the jury, and defense counsel’s failures combined to create a trial 

so rife with race dynamics that it violated the Sixth and Fourteenth 

Amendments.”51  Petition at 52; see also id. at 45-52.  Thomas goes on to argue 

that each claim should be viewed through this lens.  Id. at 52.  At the outset, this 

claim is entirely conclusory, and for that reason alone, it should be denied. See 

Ross v. Estelle, 694 F.2d 1008, 1011-012 (5th Cir. 1983).  That aside, assuming 

Thomas is relying on the Fourteenth Amendment’s Equal Protection Clause, his 

claim has been soundly rejected by the Supreme Court. See McClesky v. Kemp, 

481 U.S. 279 (1986). 

 

                                            
 51  Thomas’s claim regarding the prosecutions use of “coded language” is 
nothing short of incredible.  Thomas was known to drink a particular type of beer, the 
slang for which was “forty.”  Similarly, Thomas smoked marijuana in the form of a 
“blunt.”  Several witnesses testified to this and explained the terms to the jury.  See, 
e.g., 27 RR 185-87 (testimony of Carmen Hayes); 29 RR 149 (question to Isaiah Gibbs 
from the prosecutor:  “Q. What’s he drinking? A. Forty.”), 186-87 (testimony of Rae 
Baird).  Thus, the prosecutor’s use of these terms had nothing to do with race.   
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The Fifth Circuit has held that “‘so long as the prosecutor has probable 

cause to believe that the accused committed an offense defined by statute, the 

decision, whether or not to prosecute, and what charge to file or bring before a  

grand jury, generally rests entirely in his discretion.’” In re United States of 

America, 397 F.3d 274,284 (5th Cir. 2005) (quoting Bordenkircher v. Hayes, 434 

U.S. 357, 364 (1978)); see also McCleskey, 481 U.S. at 296, 297 (recognizing a 

prosecutor’s “traditionally ‘wide discretion;’” “discretion is essential to the  

criminal justice process”). This discretion is tempered only by the Equal 

Protection Clause. Id.  Further, Texas does have standards to guide prosecutors 

in deciding when they should seek the death penalty, as is constitutionally 

required. They are codified at Texas Penal Code, Section 19.03(a). This section  

provides that, in addition to proving the defendant committed an intentional or  

knowing murder as defined in Section 19.02(b)(1), the State must also prove one 

 of the enumerated aggravating factors, such as: 

(1) the person murders a peace officer or fireman who is acting in 
the lawful discharge of an official duty and who the person 
knows is a peace officer or fireman; 

 
(2) the person intentionally commits the murder in the course of  

committing or attempting to commit kidnapping, burglary, 
robbery, aggravated sexual assault, arson, or obstruction or 
retaliation; 

 
(3) the person commits the murder for remuneration or the 

promise of remuneration or employs another to commit the 
murder for remuneration or the promise of remuneration; 
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(4) the person commits the murder while escaping or attempting 
to escape from a penal institution;  

 
(5) the person, while incarcerated in a penal institution, murders 

another: 
 

(A) who is employed in the operation of the penal 
institution; or  

 
(B) with the intent to establish, maintain, or participate in 

a combination or in the profits of a combination; 
 

(6) the person: 
 

(A) while incarcerated for an offense under this section or 
Section 19.02 [murder], murders another; or 

 
(B) while serving a sentence of life imprisonment or a term 

of 99 years for an offense under 20.04 [aggravated 
kidnapping], 22.021 [aggravated sexual assault], or 
29.03 [aggravated robbery], murders another; 

 
(7) the person murders more than one person: 

 
(A) during the same criminal transaction; or 
 
(B) during different criminal transactions but the murders 

are committed pursuant to the same scheme or course 
of conduct; or 

 
(8) the person murders an individual under six years of age. 

 
Tex. Penal Code §19.03(a) (West 1996). The Supreme Court approved this 

scheme in Jurek v. Texas, 428 U.S. 262 (1976). 

In any event, in order to establish an equal protection violation in the 

capital sentencing context, Thomas must prove that the decision makers in his 

case acted with a discriminatory purpose. See McCleskey, 481 U.S. at 292; see 
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also Lavernia v. Lynaugh, 845 F.2d 493,496 (5th Cir. 1988) (“Discriminatory 

purpose ... implies more than intent as violation or awareness of consequences.  

It implies that the decisionmaker singled out a particular group for disparate 

treatment and selected his course of action at least in part for the purpose of 

causing its adverse effect on an identifiable group.”). This he has wholly failed to 

do. 

 The Supreme Court has explained that 

each particular decision to impose the death penalty is made by a 
petit jury selected from a properly constituted venire. Each jury is 
unique in its composition, and the Constitution requires that its 
decision rest on consideration of innumerable factors that vary 
according to the characteristics of the individual defendant and the 
facts of the particular capital offense. 

 
McCleskey, 481 U.S. at 294 (citing Hitchcock v. Dugger, 481 U.S. 393, 398-99 

(1987); Lockett v. Ohio, 438 U.S. 586, 602-05 (1978) (plurality op.). In the end, “a 

legitimate and unchallenged explanation for the decision is apparent  from the 

record: [Thomas] committed an act for which the United States Constitution and 

[Texas] laws permit the imposition of the death penalty.”  McCleskey, 481 U.S. 

at 297 (footnote omitted). He brutally murdered his ex-wife, their four-year-old 

son and her thirteen-month-old daughter.   
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IIIIIIIIIIII. . . .     No Error Arose frNo Error Arose frNo Error Arose frNo Error Arose from the Prosecution’om the Prosecution’om the Prosecution’om the Prosecution’s Requess Requess Requess Request for a Jury Shuffle.t for a Jury Shuffle.t for a Jury Shuffle.t for a Jury Shuffle.            
    (Claims 4 and 5).  (Claims 4 and 5).  (Claims 4 and 5).  (Claims 4 and 5).      
    

Batson v. Kentucky holds that when the State’s use of a peremptory 

challenge is racially motivated, the Equal Protection Clause is violated. 476 U.S. 

79 (1986). In Miller-El v. Dretke, the Supreme Court found three factors––the 

prosecution’s use of the jury shuffle when members of    a protected class are 

disproportionately seated near the front of the venire, disparate questioning, and 

evidence of official office policy or long-standing custom systematically excluding 

a protected class from juries––supported a finding that the State had engaged in 

purposeful discrimination, thus violating  Batson. 545 U.S. 231, 253-66 (2005) 

(Miller-El II). In this case, Thomas takes those factors outlined in Miller-El II 

and uses them to support his argument that the prosecution’s use of the jury 

shuffle in his case was racially  motivated. But as explained below, his argument 

must fail.  

As an initial matter, this claim is procedurally barred because counsel did 

not object the prosecution’s request for a shuffle. For this reason––because it was 

not objected to at trial––the state habeas court concluded that Thomas had 

waived the underlying claim. 10 SHCR 3536 (¶69).  It is well-settled that Texas’s 

contemporaneous objection rule operates as a procedural default in federal court. 

E.g., Styron, 262 F.3d at 453-54.   
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 In order to overcome this procedural default, Thomas must demonstrate 

either cause and prejudice or a fundamental miscarriage of justice.   See Dretke 

v. Haley, 541 U.S. at 388; Gray, 518 U.S. at162.  He simply cannot make such a 

showing.   

That aside, unlike the selection of individual jurors, the mandates of 

Batson v. Kentucky do not apply to jury shuffles. Blanton v. Quarterman, 543 

F.3d 230, 242 (5th Cir. 2008) (citing Miller-El v. Cockrell, 537 U.S. 322, 346 

(2003) (Miller-El I); Ladd v. State, 3 S.W.3d 547, 563 n.9 (Tex. Crim. App. 1999). 

And counsel is not required to make frivolous motions. Green v. Johnson, 160 

F.3d 1029, 1037 (5th Cir. 1998); McCoy v. Lynaugh, 874 F.2d 954, 963 (5th Cir. 

1989).  For these reasons, counsel was not ineffective for failing to challenge the 

prosecution’s request for a shuffle. But even if Batson applied to jury shuffles, 

Thomas’s claim would fail.     

Thomas states no facts nor offers any evidence to support his assertion 

that “several” African-American jurors were in the first three rows prior to the 

shuffle.  While the first affidavits of both defense counsel indicate that they 

remember some minorities in the first three rows, neither states with any 

certainty how many.  2 SHCR 496 (¶14) (Hagood); 1 Supp. SHCR 10 (¶16) 

(Peterson).  Further, Thomas has not attached a seating chart or any 

documentation of the seating order or the race of each juror prior to the shuffle. 

In his second affidavit, lead counsel Hagood states that his “recollection of the 
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original panel was that there were many younger people in the front of the panel 

as well as several people who had the appearance of those who might use drugs.  

It was not surprising that those would have been unacceptable jurors to the 

State.  I was certainly not surprised when the State requested a shuffle nor did I 

think it was racially motivated.”  6 SHCR 2146.   

Prosecutor Ashmore explained the decision to request a shuffle during the 

state habeas proceedings: 

The decision to request a shuffle was not based on race. As the jury 
was seated, my recollection is that there might have been two black 
veniremen in [the] first three rows, but I am not sure of the exact 
number. I do know that there were not “numerous” black venirmen 
seated early in the original call of the jury. As Mr. Hagood noted in 
his affidavit, there were a number of “scruffy looking” white 
veniremen in the first several rows. Mr. Brown and I discussed this 
fact, and no mention was ever made about attempting to shuffle 
minorities. 

 
Both Mr. Brown and I thought that there were a number of white 
veniremen that appeared to be rough looking and because of this, a 
shuffle was asked for. I think that I commented that some of the 
white veniremen looked like they had either just come from jail. In 
any event, trying to adjust the venire as to where minorities may 
have been seated had nothing to do with the request of the State. 
 

6 SHCR 2328.  Lead prosecutor Brown’s affidavit echoes Ashmore in his 

affidavit: “When the jury panel was first seated, we noticed a relatively large 

number of jurors in the first few rows who were of a rough appearance.  I believe 

that almost all of these rough jurors were white.  My memory is that we checked 

our listings of the criminal histories of the jurors in the front and that a 
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relatively high percentage of jurors in front had  criminal histories as opposed to 

jurors in the back.”  7 SHCR 2340 (¶10).   

Ultimately, having expressly credited the prosecutors’ affidavits, the state 

habeas court found that the State’s request for the shuffle was “based on the 

appearance of several of the venire men in the first one hundred” and that it was 

not racially motivated. 10 SHCR 3540 (¶¶ 67-68).  These findings––and all those 

necessary but implied––are entitled to a presumption of correctness that Thomas 

has not and cannot overcome.52  

For all of these reasons, the state habeas court reasonably rejected this 

claim. Therefore, federal habeas relief must be denied. 

 

 

 

                                            
 52  Pointing to the voir dire of Diane Willis, 22 RR 33-75, Thomas suggests 
that the prosecutors employed disparate questioning.  Petition at 76-80.  But a fair 
reading of her testimony firmly establishes that she was properly the subject of 
challenge for cause by the State, regardless of race.  At the outset of questioning by the 
prosecution, Willis states that she and one of Thomas’s uncle went to school together.  
22 RR 35.  She later stated that this would affect “what [she] would do in this case” at 
both guilt/innocence and punishment.  Id. at 63-64.  She also stated that she would not 
be able to consider any crime scene and autopsy photos that might be introduced.  Id. 
at  65. Finally, when asked by defense counsel if she could follow the law, Willis 
answered  “yes,” but the prosecutor asked that the “record reflect the witness has 
shaken her head no.”  Id. at 72.  Further, as prosecutor Ashmore pointed out in his 
affidavit, she stated from the outset that thought Thomas was insane, and “I didn’t go 
through many of the same questions I may have gone through with jurors that we were 
asking open-ended questions to because I wanted to get right to the heart of the 
matter.”  6 SHCR 2328-329 (¶16).    
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IV.IV.IV.IV.    Thomas Cannot Establish Juror Bias; Thus, He Cannot Establish Thomas Cannot Establish Juror Bias; Thus, He Cannot Establish Thomas Cannot Establish Juror Bias; Thus, He Cannot Establish Thomas Cannot Establish Juror Bias; Thus, He Cannot Establish 
Constitutionally Ineffective Assistance of Counsel for Failing to Question Constitutionally Ineffective Assistance of Counsel for Failing to Question Constitutionally Ineffective Assistance of Counsel for Failing to Question Constitutionally Ineffective Assistance of Counsel for Failing to Question 
Certain Jurors.  (Claims 6 and 7).  Certain Jurors.  (Claims 6 and 7).  Certain Jurors.  (Claims 6 and 7).  Certain Jurors.  (Claims 6 and 7).      

    
Because Thomas is African-American and Laura Boren was Caucasian, 

potential jurors were asked about their feelings on interracial relationships:  

The Defendant in this case, Andre Thomas, and his ex-wife, Laura 
Boren Thomas, are of different racial backgrounds.  Which of the 
following best reflects your feelings or opinions about people of 
different racial backgrounds marrying and/or having children: 

 
___ I vigorously oppose people of different racial backgrounds 

marrying and/or having children and am not afraid to say so.  
 

___ I oppose people of different racial backgrounds marrying 
and/or having children, but I try to keep my feelings to 
myself. 

 
___  I do not oppose people of different racial backgrounds 

marrying or being together, but I do oppose them having 
children. 

 
___ I think people should be able to marry or be with anyone they 

wish.  
 

See, e.g.,  PX 75 at 15.   They were then given a chance to explain why they felt 

the way they did. Id. Four of the jurors––Barbara Armstrong, Charles Copeland, 

Marty Ulmer and Norma Hintz––checked either the first or second option.  PX 

75 at 15 (Armstrong); PX 76 at 15 (Copeland); PX 77 at 15 (Ulmer); PX 78 at 15 

(Hintz).  And  of the four jurors Thomas complains about, only one, Marty 

Ulmer, checked the first response stating, “I don’t believe God intended for this.” 
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On this basis of this one question and nothing else, Thomas complains that 

these four harbored racial biases that “prevented or substantially impaired the 

performance of [their] duties ... in accordance with [their] instructions and 

[their] oath in Mr. Thomas’s capital trial.  Petition at 83  (citations omitted).  He 

further complains that counsel were ineffective because they failed to question 

three of them on the issue of racial bias and only asked one superficial questions. 

Id. at 85-100.  At the outset, Norma Hintz was selected as an alternate juror and 

was excused at the close of the trial; thus, she never deliberated the case. 26 RR 

66-67, 146; 37 RR 111-13.  So any claim of juror bias with regards to Hintz must 

fail. Further, Marty Ulmer––the juror with, clearly, the strongest feelings on the 

subject––was in fact questioned on his feelings about interracial relationships. 

16 RR 64-66.  So any claim based on him must fail as well.53 

The remaining two jurors that Thomas complains about, Barbara 

Armstrong and Charles Copeland, checked the second option. See PX 75 at 34 

(Armstrong); PX 76 at 57 (Copeland). Neither was questioned about their 

feelings on interracial relationships during voir dire. See 16 RR 125-97 

(Armstrong), 256-300 (Copeland).  But as explained below, this fact alone––even 

given their answers in the questionnaires––does not establish that any bias 

                                            
 53 Nevertheless, Thomas provides a laundry list of questions that he says 
should have been asked but were not.  See Petition at 93-94.  But this does not prove 
Strickland’s deficiency prong.  Indeed, it is the very antithesis of what the Supreme 
Court has always said.   
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affected their deliberations.  Thus, Thomas’s claim of structural error cannot 

survive. See Petition at 83.   

The Constitution provides that a criminal defendant is entitled to a trial 

by an impartial jury. U.S. Const. Amend. VI. Subsumed within this right is the  

defendant’s right to “an adequate voir dire.” Morgan v. Illinois, 504 U.S. 719,729 

(1992) (citing Dennis v. United States, 339 U.S. 162, 171-72 (1950)). Voir dire 

serves the dual purposes of assisting the parties in the wise use of their 

peremptory challenges, and it also enables the court to select an impartial jury.  

Mu’Min v. Virginia, 500 U.S. 415, 431 (1991).  Relevant to the instant claim, the 

Supreme Court holds that the question is “whether under all of the 

circumstances presented there was  a constitutionally significant likelihood that, 

absent questioning about racial prejudice, the jurors would not as ‘indifferent as 

(they stand) unsworne.”  Ristiano v. Ross, 424 U.S. 589, 596 (1976) (citation 

omitted).  The Court has specifically rejected a per se rule requiring voir dire on 

racial prejudice simply because the defendant and the victim are of different 

races.  Id. at n.8 (“[O]ur heterogeneous society policy as well as constitutional 

considerations militate against the divisive assumption as a Per Se rule that 

justice in a court of law may turn upon the pigmentation of skin, the accident of 

birth, or the choice of religion.” (citing Connors v. United States, 158 U.S. 408, 

415 (1895)).   
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Further, the Fifth Circuit holds that “[t]he attorney’s actions during voir 

dire are considered to be a matter of trial strategy.”54  Teague v. Scott, 60 F.3d 

1167, 1172 (5th Cir. 1995). Indeed, competent counsel need not engage in 

searching investigations of potential jurors during voir dire where no suspicion 

of juror bias is raised by previous testimony. See Fuller v. Johnson, 158 F.3d 

903, 907 (5th Cir. 1998). Moreover, where the record indicates that trial counsel 

questioned prospective jurors in detail, there is no reasonable probability that 

further questions would result in a different outcome. See Harris v. Johnson, 81 

F.3d 535, 540 (5th Cir. 1996).  The ultimate inquiry, then, is whether counsel’s 

alleged failure deprived Thomas of his Sixth Amendment right to a fair and 

impartial jury. Cf. Mu’Min, 504 U.S. at 425-26.55 Thomas has not established 

                                            
54 “The selection of a jury is inevitably a call upon experience and intuition.  

The trial lawyer must draw upon his own insights and empathetic abilities.” Romero v. 
Lynaugh, 884 F.2d 871 (5th Cir. 1989).  

55 Thomas relies in part on Turner v. Murray, 476 U.S. 28 (1986), to 
establish his claim of ineffective assistance. Relevant to this case, at issue in Turner 
was a trial court’s failure to allow the defendant to question potential jurors about 
racial prejudices in spite of a specific request from the defendant.  476 U.S. at 30-31.  
In finding error, the Supreme Court considered three factors: (1) Athe fact that the 
crime charged involved interracial violence,” (2) Athe broad discretion given the jury at 
the death-penalty hearing,” and (3) Athe special seriousness of the risk of improper 
sentencing in a capital case.”Id. at 37.  However, the Turner Court did not hold that a 
lawyer’s failure to inquire as to a potential juror’s feelings about race amounts to per se 
unprofessional, subpar representation.  476 U.S. at 37 & n.10.  In this case, Thomas 
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such constitutional error. 

 Barbara Armstrong testified––repeatedly––that she could listen to all of 

the evidence before making a decision regarding Thomas’s guilt:  

THE COURT:  Okay.  What I’m asking is can you listen to 
    the evidence in this case and make up your 
    mind based upon the evidence, or based on 
    what you’ve already heard and read, do you 
    think you’ve already formed an opinion as to 
    his guilt or innocence?  
 
VENIRERPERSON: Well, I haven’t formed an opinion. … 
 
THE COURT:  So what I’m telling you is, whatever you’ve 
    heard before, whether from friends or heard 
    it on the news or read it in the newspaper, 
    you’ve got to be able to tell me you can set 
    that aside, not consider that for any  
    purpose, and just make up your mind in this 
    case based on the evidence that you hear in 
    this courtroom if you are chosen as a juror.   
 
VENIREPERSON: I think I can do that.   
 
THE COURT:  I can’t have you just think.  
 

                                                                                                                                             
does not assert that he made such a request that counsel ignored.  Thus, this Court 
should not accept his invitation to unnecessarily apply a heightened standard of 
review.  See Lear v. Cowan, 220 F.3d 825, 829 (7th Cir. 2000) (AWe grant that if Lear 
had asked his lawyer to raise the racial issue, and if the lawyer had refused without 
explanation, this would strengthen Lear’s claim of ineffective assistance of counsel; but 
that did not happen [].”) 
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VENIREPERSON: I can do that. … 
 
MR. ASHMORE:  … Is there anything in the fact that [] those 
    allegations, where you do not feel like you 
    could apply the law that we’ve gone over in 
    this case?  
 
VENIREPERSON:  I don’t think so.  I think I can sit and listen 

to the evidence. …  
 
MS. PETERSON:  … And I gather, throughout all of this, and 
    it is my impression that you’re going to  
    listen to the evidence and render a verdict[]. 
  
 
VENIREPERSON: Of course I am. I mean I’m not coming in  
    here with my mind made up or anything.  I 
    have no idea.  Yes, I would listen to all of  
    the evidence.   
 

16 RR 127-28, 177, 197.  Christopher Copeland testified similarly:   

THE COURT:  All right.  Is there anything that you’ve  
    heard or read about this case previously  
    that would cause you to already have  
    formed an opinion regarding this man’s  
    guilt or innocence.   
 
VENIREPERSON: No, sir. … 
 
MR. BROWN:  Anything else you are thinking about []  
    anything that you’re thinking you need to 
    tell us about whether you could serve as a 
    juror in this case?  
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VENIREPERSON: You know, just [] you have to listen to both 
    sides.   
 
MR. BROWN:  Okay.   
 
VENIRPERSON:   You’ve got to prove it that he did it.  They he 
    proved he didn’t, whatever, insanity.  You 
    know, that’s what a jury does, isn’t it?  They 
    listen to both sides and they make up their 
    mind as to []  
 
MR. BROWN:  You haven’t made up your mind on anything 
    yet, have you?  
 
VENIREPERSON: No.   
 

16 RR 258, 294.   

 On this record, even considering the questionnaires, Thomas has not 

shown that either of these jurors was “influenced by prejudices that would make 

them favor the death penalty for a black person who murdered a white person.”  

Dobbs v. Zant, 720 F.Supp. 1566, 1579 (N.D. Ga. 1989).  Both Armstrong and 

Copeland testified that they could decide the case only the evidence.  Nothing 

suggests they did otherwise. The Supreme Court teaches that when the 

partiality of a single juror is called into question, the issue “is plainly one of 

historical fact:  did a juror swear that he could set aside any opinion he might 

hold and decide the case on the evidence, and should the juror’s protestation of 
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impartiality be believed.”  Patton v. Yount, 467 U.S. 1025, 1036 (1984) (citation 

omitted); see also Irvin v. Dowd, 366 U.S. 717, 722-23 (1961) (“It is sufficient if 

the juror can put aside his impression or opinion and render a verdict based on 

the evidence presented in court.”).    

 Additionally, the  Fifth Circuit has recognized that “[t]he selection of a jury 

is inevitably a call upon experience and intuition.  The trial lawyer must draw 

upon his own insights and empathetic abilities.”  Romero v. Lynaugh, 884 F.2d 

871, 878 (5th Cir. 1989); see also United States v. Dejesus, 347 F.3d 500, 508 

(3rd Cir. 2003) (“Counsel must rely on educated guesses … based on their 

limited knowledge of a particular juror and their own life experiences.”).   

Ultimately, defense counsel’s assessment of these jurors should be entitled to as 

much deference as that afforded the state habeas court’s credibility 

determination.  In choosing a jury, trial counsel “must reach conclusions as to 

impartiality and credibility by relying on their own evaluations of demeanor 

evidence and of responses to questions.  In neither instance can an appellate 

court easily second-guess the conclusions of the decisionmaker who heard and 

observed the witnesses.”  Rosales-Lopez v. United States, 451 U.S. 182, 188 

(1981).  
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Based on the record, the state habeas court entered the following 

conclusions of law: 

52. [Thomas] has failed to present by a preponderance of the 
evidence any proof of purposeful prosecutorial or jury 
discrimination in his case. County v. State, 812 S.W.2d 303, 
308 (Tex. Crim. App. 1989). 

 
53. Strickland encompasses the prohibition against second 

guessing counsel’s trial strategy on voir dire. Not every 
attorney will conduct voir dire in the same manner, and, with 
hindsight, every attorney may have wished that additional 
questions were asked. However, the fact that another 
attorney might have pursued other areas of questioning 
during voir dire will not support a finding of ineffective 
assistant. See Delrio v. State, 840 S.W.2d 443, 445 (Tex. Crim. 
App. 1992); Owens v. State, 916 S.W.2d 713, 716 (Tex. App.––
Waco 1996). 

 
54. [Thomas] has failed to overcome the presumption that trial 

counsel was effective during voir dire questioning. See 
Shillingv. State, 977 S.W.2d 789,791 (Tex. App.––Ft. Worth 
1998, pet. ref’d) (ineffectiveness claim fails where record is 
devoid of reasoning counsel employed during voir dire); 
Suniga v. State, 733 S.W.2d 594, 600 (Tex. App.––San 
Antonio 1987, no pet.) (overruling complaint regarding brief 
voir dire that failed to include certain questions based on 
absence of indication that trial counsel’s decision was 
unsupported). 

 
10 SHCR 3574; see also id. at 3537 (¶¶72-73).  These are not so contrary to 

clearly established federal law as to warrant federal habeas relief.   
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V.V.V.V.    Thomas Has Not Established that the State Violated the Mandates of Thomas Has Not Established that the State Violated the Mandates of Thomas Has Not Established that the State Violated the Mandates of Thomas Has Not Established that the State Violated the Mandates of 
BradyBradyBradyBrady    vvvv. . . . MarylandMarylandMarylandMaryland.  (Claim 6).  .  (Claim 6).  .  (Claim 6).  .  (Claim 6).      

    
Thomas accuses the State of violating Brady’s mandates because it failed 

to turn over records relating to the hiring of Dr. Shannon Miller, an expert on 

DXM.  Petition at 100-11.  As explained below, the state habeas court reasonably 

rejected this claim.      

To establish a due process violation arising from the State’s failure to 

disclose material exculpatory evidence, Thomas must demonstrate that (1) the  

prosecution suppressed evidence; (2) the evidence was favorable to him; and (3) 

the evidence was material either to guilt or punishment. Brady, 373 U.S. at 87.  

Brady’s disclosure requirements extend to materials that may be used to 

impeach a witness. Strickler v. Greene, 527 U.S. 263, 282 n.21 (1999). The 

prosecution, however, has no duty “to make a complete and detailed accounting 

to defense counsel of all investigatory work done.” Blackmon v. Scott, 22 F.3d 

560, 565 (5th Cir. 1994) (citations omitted). Finally, evidence is constitutionally 

“material” “only if there is a reasonable probability that, had the evidence been 

disclosed to the defense, the result of the proceeding would have been different” 

United States v. Bagley, 473 US. 667, 682 (1985). See also Miller v. Dretke, 404 

F.3d 908, 913-16 (5th Cir. 2005) (emphasizing the “reasonable probability” 
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prerequisite to materiality). “The mere possibility that an item of undisclosed 

information might have helped the defense, or might have affected the outcome 

of the trial, does not establish ‘materiality’ in the constitutional sense.” United 

States v. Agurs, 427 U.S. 97, 109-10 (1976). Rather, the suppression must 

undermine confidence in the outcome of the trial. Kyles v. Whitley, 514 

U.S.419,434 (1995). Thomas cannot make this showing. 

Kerye Ashmore, one of the prosecutors, explains in his affidavit that Dr. 

Miller ultimately was not retained by the State because:56  

In talking with Dr. Miller he indicated that the cases that he had 
dealt with where he had seen psychosis did involve larger amounts 
of DXM and he questioned whether the amount of DXM in this case 
could produce a psychosis. However, Dr. Miller indicated he would 
not be able to form an opinion concerning [Thomas], his mental 
state, his psychosis, the cause thereof or his sanity unless and until 
he could perform a complete evaluation of [Thomas]. 
 

                                            
56 Thomas attempts to call Ashmore’s and Brown’s credibility into doubt, 

particularly Brown’s, Petition at 100, but it is of no moment. The state court 
specifically found both men’s affidavits to be credible. 10 SHCR 3538 (¶¶80-81). 
 

It was decided not to do this because of several factors: (1) the 
attendant cost of having Dr. Miller come to Grayson County to 
evaluate and subsequently to testify, and (2) the fact that [Thomas] 
had already been fully tested and evaluated by three expert 
witnesses the State had already hired. Joe [Brown, lead prosecutor] 
and I also felt that [Thomas] had probably been seen by at least one, 
probably more than that, defense experts for purposes of evaluation. 
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 We felt like [Thomas] had been seen enough and we doubted that 
the defense team would allow us to bring another expert in during 
the voir dire in this case to do another evaluation. We therefore 
indicated to the doctor that would not be needing further 
involvement from him.   
 
Dr. Miller was requested not to prepare a report.

6 SHCR 2325-326 (¶11); see also 7 SHCR 2339-340 (¶¶6-8) (affidavit of lead 

prosecutor Brown).   Ashmore further explained that this was discussed with 

lead counsel Hagood and that Hagood indicated the position of the defense 

experts was that the DXM did not cause Thomas’s psychosis. Id.57 Indeed, this 

exactly what Dr.  Harrison testified to at trial. See 34 RR 220-237.   

 Ultimately, the state habeas court concluded that Thomas had failed to 

demonstrate a Brady violation. 10 SHCR 3572 (¶¶ 41-44).  These conclusions are 

supported by the record. Dr. Miller never prepared a report for the State; thus, 

there was nothing for the State to turn over, exculpatory or otherwise. More 

importantly, for purposes of materiality, defense expert Dr. Harrison testified 

that the DXM did not cause Thomas’s psychosis. So even if Dr. Miller’s 

                                            
 57  Hagood  could only say that he remembered that Dr. Miller would not 
testify.  But he did state––unequivocally––“I have known Mr. Ashmore for a 
considerable time, and have handled numerous cases which he prosecuted.  I have 
never known Mr. Ashmore to be dishonest or unethical.  6 SHCR 2145.   
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preliminary thoughts should have been made known to the defense, no Brady 

violation occurred because Thomas cannot establish materiality.  See Spence v. 

Johnson, 80 F.3d 989, 995 (5th Cir. 1996) (“When the evidence is merely 

cumulative of other evidence, no Brady violation occurs.”).   

 For these reasons, federal habeas relief must be denied.    

VI.VI.VI.VI.    Counsel was Not Ineffective for Failing to Hire a NCounsel was Not Ineffective for Failing to Hire a NCounsel was Not Ineffective for Failing to Hire a NCounsel was Not Ineffective for Failing to Hire a Neuropharmacologisteuropharmacologisteuropharmacologisteuropharmacologist....    
(Claim 9).(Claim 9).(Claim 9).(Claim 9).    

 
The State’s primary theory at trial was that Thomas’s psychosis stemmed 

from voluntary intoxication––his consumption of alcohol, marijuana, and DXM 

in the days and weeks leading up to the murder.  At trial, Drs. Scarano, Axelrad 

and Oropeza each testified to this.  But none based their diagnoses solely on 

pharmacology; rather, each based his diagnosis on a review of the complete 

record.    

Those records show that Thomas was a heavy drinker and used marijuana 

almost daily.58  27 RR 185-87; 29 RR 113, 137-40, 186, 203-04, 221-24, 324-25; 31 

RR 92-94.  Thomas had also started using Coricidin (DXM) just prior to the 

murders.  See, e.g., 27 RR 193.  Further, Thomas did not report––and the record 

                                            
58  Thomas smoked his marijuana in the form of a “blunt,” a hollowed-out 

cigar filled with marijuana.  27 RR 185.   
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does not indicate––severe or acute symptoms of psychosis prior to the addition of 

DXM.  31 RR 90, 112-15.  Finally, Thomas had a lack of history of psychiatric 

issues prior to two months before the murders.  31 RR 112-13.   

While defense counsel did employ a number of experts, Thomas contends a 

neuropharmacologist should have been hired to “educate the team prior to trial 

or to oppose the State’s experts trial.” Petition at 112.  Specifically, Thomas 

argues that such an expert would have established that there was “no scientific 

basis” for the State’s theory or that Thomas’s behavior could not have been 

caused by intoxication.   Id.  As support for this claim, Thomas provides an 

affidavit from Dr. Jonathan Lipman.  See PX 23.   Lead counsel Hagood 

responded to this affidavit:  

I have read the affidavit by Jonathan Lipman. I understand his 
conclusion, I just don’t [think it] has anything to do with this case.  
Neither the State nor any of its experts alleged that substances 
which triggered [Thomas’s] psychotic episode were still in his 
system at the time he murdered his wife and her children. It 
appears that Mr. Lipman’s conclusions were based on that 
assumption. I believe that Mr. Lipman was working under the 
premise that the [word] “intoxicated” had its vernacular meaning 
rather than the specific meaning assigned to it in [the] Texas Code 
of Criminal Procedure. Lipman does not address the combination of 
DXM, alcohol and marijuana nor does he give any opinion about the 
amount of drugs and alcohol in [Thomas’s] system at the time of the 
psychotic break. Lipman’s opinion, as set [out in] his affidavit, 
would not have been beneficial to [Thomas] because it fails to 
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address [the] core issues in this case: first, whether [Thomas] 
understood that his actions were wrong when he murdered his wife 
and her children and second, whether the psychosis he was 
experiencing at the time of the murder had been precipitated by his 
drug and alcohol abuse prior to the day of the murder. 
 

6 SHCR 2150 (emphasis in original).  Hagood goes on to state: 

The issue was not whether [Thomas] was psychotic. He was.  The 
issue was not whether he had a large amount of DXM, alcohol and 
marijuana in his system when he committed the triple murder. He 
did not, and no one claimed that he did. The issue was whether 
[Thomas], in a psychotic state, still understood that his conduct was 
wrong when he murdered his wife and her two children and if not, 
was the psychotic state caused or aggravated by the use of a 
substance. I am not aware of a neuropharmacologist who is qualified 
to diagnose schizophrenia as opposed to substance-induced psychotic 
behavior or who could extrapolate the amount of drugs in his system 
at the exact moment of the psychotic break. 
 

Id. at 2152.  As Hagood explained, neither a neuropharmacologist nor a 

neuropsychologist can address the issue of whether Thomas knew right from 

wrong.  See also 6 SHCR 2182-184 (¶13) (affidavit of Dr. Scarano), 2278-279 

(¶¶53-59) (affidavit of Dr. Axelrad), 2295-296 (¶¶52-56) (affidavit of Dr. 

Oropeza).   
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    AAAA. . . .     The record establishes that Thomas gave significant consideration The record establishes that Thomas gave significant consideration The record establishes that Thomas gave significant consideration The record establishes that Thomas gave significant consideration 
        to his actions before, during and after the murders.to his actions before, during and after the murders.to his actions before, during and after the murders.to his actions before, during and after the murders.   
    
 The Fifth Circuit has held that where a petitioner claims counsel failed to 

impeach a witness or cast doubt on the credibility of a witness’s testimony––

here, the State’s experts––“any arguable weakening of the State’s evidence must 

be viewed in light of the totality of the State’s evidence at trial.”  Leal v. Dretke, 

428 F.3d 543, 549 (5th Cir. 2005).  Here, the record is replete with evidence that 

Thomas knew what he was doing when he was doing it.     

On the morning of the triple murder, Thomas went to Laura’s home armed 

with three knives, duct tape and the knowledge that Laura’s boyfriend would be 

at work.  31 RR 101-03.  When Thomas saw a woman he knew on the way to 

Laura’s apartment, he purposefully decided not to say hello because he did not 

want to call attention to himself; he wanted things to appear normal.  Id. at 103-

04.  After the murders, Thomas described being panicked, but after he left the 

apartment, he said he felt better.  Id. at 104.  Then when he heard sirens, 

Thomas indicated he knew that meant the police were on their way, so he 

quickened his pace to get away from the crime scene.  Id. at 105.  All of this 

behavior indicates Thomas’s knowledge that his actions were wrong.   

 

Case 4:09-cv-00644-MHS   Document 23    Filed 05/11/11   Page 80 of 182



81 
 

 When Thomas admitted the murders to Isaiah Gibbs and Carmen, he told 

them the police would be looking for him.  Id.  If he did not know his actions 

were wrong, why would he worry about the police?  Thomas also told Gibbs that 

he would not see him for a long time, indicating that Thomas knew he would be 

punished.  29 RR 110-11.   

 When Thomas turned himself in, he said he had “murdered” his wife.  He 

did not say he “killed” her, and he did not say anything about being told by God 

to kill his wife or that she was Jezebel.  He later asked an officer if he would be 

forgiven.  Id. at 107-08.  Separately or together, these statements all show that 

Thomas knew what he had done was wrong. When Thomas confessed to police, 

he said he knew that he left the duct tape behind and that the police could 

identify him through fingerprints left on the tape.  Id.  This is yet another 

indication that Thomas knew that what he had done––savagely stabbing 

thirteen-month-old Leyha, four-year-old Andre, Jr., and Laura––was wrong.   

 Finally, Thomas told Dr. McGirk, the jail psychologist, that after he 

stabbed Laura, there was a moment when he asked himself, “What the [f***] am 

I doing?”  Id. at 109.  In the middle of his murder spree––after murdering his ex-

wife, but before murdering the two children––Thomas was fully aware that what 
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he was doing was wrong.    

 B.B.B.B.    None of the State’s experts testiNone of the State’s experts testiNone of the State’s experts testiNone of the State’s experts testified that Thomas had significant fied that Thomas had significant fied that Thomas had significant fied that Thomas had significant 
        amounts of drugs and/or alcohol in his system on the morning of amounts of drugs and/or alcohol in his system on the morning of amounts of drugs and/or alcohol in his system on the morning of amounts of drugs and/or alcohol in his system on the morning of     
        the murders.  Further, they each diagnosed Thomas as having the murders.  Further, they each diagnosed Thomas as having the murders.  Further, they each diagnosed Thomas as having the murders.  Further, they each diagnosed Thomas as having     
        substancesubstancesubstancesubstance----induced psychosis based on the totality of the record.  induced psychosis based on the totality of the record.  induced psychosis based on the totality of the record.  induced psychosis based on the totality of the record.      
    
    Drs. Scarano and Axelrad both testified that Thomas––even though 

actively psychotic––knew his actions were wrong. 31 RR100-01; 34 RR 78.  They 

also both testified that a psychosis would not dissipate the moment the drugs 

and alcohol responsible for the psychosis left a person’s system.  31 RR 86; 34 RR 

90-91; see also 6 SHCR 2163-263 (affidavit of Dr. Scarano), 2265-280 (affidavit of 

Dr. Axelrad); 8 SHCR 2833-901 (report of Dr. Scarano), 2903-3037 (report of Dr. 

Axelrad).  Thomas’s claim is that a neuropharmacologist would have performed a 

“DXM metabolism study” on Thomas, the results of which “would have provided 

the defense team with the information that could have definitively challenged 

the State’s misleading testimony regarding the science of the toxicology 

evidence.”  Petition at 112 (citing PX 23 (¶13)).  This claim seems to deal with 

whether there were drugs and alcohol present in Thomas’s system when he 

murdered Laura, Andre, Jr., and Leyha.  As explained below, this completely 

misunderstands the basis for both the diagnosis and the testimony of Drs. 

Scarano and Axelrad.  Further, both Drs. Scarano and Axelrad explained that 
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Thomas’s metabolism was irrelevant to their diagnosis of substance-induced 

psychosis.   

  1. 1. 1. 1.     Dr. Scarano’s affidavit Dr. Scarano’s affidavit Dr. Scarano’s affidavit Dr. Scarano’s affidavit     

    As an initial matter, Dr. Scarano stated that––based on the record and the 

trial transcript––no one doubted Thomas was psychotic at the time of the 

murders; the only disagreement was whether that psychosis was organic or 

substance-induced.  And regarding his own diagnosis, Dr. Scarano opined that 

Thomas’s psychosis was drug-induced in an individual who had a genetic 

vulnerability for schizophrenia. While Thomas might presently have 

schizophrenia, it was triggered by his drug abuse and the substance-induced 

psychosis present when he committed the murders.   

  2. 2. 2. 2.     Dr. Axelrad’s affidavit Dr. Axelrad’s affidavit Dr. Axelrad’s affidavit Dr. Axelrad’s affidavit     

    Dr. Axelrad stated that Thomas knew right from wrong in spite of being 

actively psychotic.  But he did not diagnose Thomas as schizophrenic.  Rather, it 

was his opinion that whether Thomas was schizophrenic was irrelevant because 

he was voluntarily intoxicated under Texas law and, therefore, the defense of 

insanity was foreclosed as long as the insanity was caused by that intoxication.  

Importantly, Dr. Axelrad noted that Thomas’s history of psychosis was tied to 
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drug and alcohol abuse.   

 Dr. Axelrad recounted his first meeting with Thomas, explaining that 

because the medicine was doing what it was supposed to do––control the 

psychosis––Thomas was not actively psychotic.  Dr. Axelrad said, though, that 

he would not be surprised if Thomas continued to exhibit some cognitive 

dysfunction or other psychiatric symptoms given Thomas’s underlying 

personality disorder and/or his psychiatric symptoms stemming from his decade-

long use of drugs.   

 Finally, Dr. Axelrad explained that Thomas’s metabolism was irrelevant to 

his diagnosis of substance-induced psychosis.  Dr. Axelrad never testified that 

Thomas still had a measureable amount of drugs and/or alcohol in his system at 

the time of the murders.  Rather, he testified that the prior use of DXM, 

marijuana and alcohol is what precipitated the psychotic episode.   

  3. 3. 3. 3.     Dr. OropezaDr. OropezaDr. OropezaDr. Oropeza’s affidavit’s affidavit’s affidavit’s affidavit59         

    In his affidavit, Dr. Oropeza explained it was his opinion that Thomas’s 

psychosis was induced by a combination of DXM, marijuana and alcohol 

consumed in large quantities in the days, weeks and several months leading up 

                                            
59  See 6 SHCR 2822-305.   
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to the murders; his opinion was not based solely on pharmacology.  Rather, he 

took into account Thomas’s drug use, personal history––family, relationships, 

employment, criminal history and education––and psychological testing and 

observations.   

 Dr. Oropeza further explained that a substance-induced mental illness 

occurs when a substance impacts the brain and central nervous system and 

causes the signs and symptoms of a mental disorder.  Indeed, nearly any 

substance will have some impact on the body’s chemical, structural or electrical 

components.  But it is when that substance is used in excess that problems begin 

to arise in the body and/or brain.   

 Dr. Oropeza stated that the records provided to him indicated the 

following:  (1) Thomas was a heavy drinker and used marijuana almost daily in 

the form of a blunt in the months preceding the murders; (2) Thomas reported a 

long history of sporadic marijuana abuse, and beginning in late 2003 or early 

2004, he was smoking two or three blunts a day; (3) Carmen Hayes said that 

Thomas was smoking four to five blunts a day when she knew him; (4) Thomas 

and Carmen both said that he had started using DXM in addition to marijuana 

and alcohol shortly before the murders; (5) Thomas did not report––and the 
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record does not indicate––any severe or acute symptoms of psychosis prior to the 

voluntary use of these substances in significant quantities; (6) on the two 

occasions that Thomas sought medical help after exhibiting psychotic behavior, 

he had been using a combination of DXM, marijuana and alcohol the night 

before, and (7) there is no indication that Thomas exhibited the same acute 

psychotic symptoms when DXM was not in the mix.   

 Also important to Dr. Oropeza’s diagnosis were the reports of Rodney 

Hough, who evaluated Thomas in the summer of 1999, and Brent O’Bannon.  

Hough indicated that Thomas’s behavior and “threat of suicide is manipulative 

in that it is only if he has to go to ALA.”  Mr. Hough also concluded that 

Thomas’s self-mutilation was merely malingering in an attempt to avoid time in 

the alternative academy.  Brent O’Bannon, who also testified at trial, believed 

that Thomas was minimizing his substance use and that he exhibited a victim 

mentality, i.e., denied personal responsibility.   

 Based on all of this, Dr. Oropeza stated that Thomas exhibited signs of 

conduct disorder dating back to his adolescent years, and any signs of psychosis 

prior to 2004 were related to some pending incarceration.  Further, Thomas had 

a documented tendency to minimize his use of substances.  Dr. Oropeza 
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concluded that the totality of Thomas’s history was consistent with substance-

induced psychosis.   

 Finally, Dr. Oropeza concluded––in his professional clinical opinion––that 

Thomas knew his actions on the morning of March 26, 2004, were wrong even 

though he was in substance-induced psychotic state.  In this way, Dr. Oropeza 

agreed with Drs. Scarano and Axelrad that Thomas’s behavior on that day 

reflected a consciousness of wrongdoing.  

 C. C. C. C.     The state court reasonably concluded that Thomas had not The state court reasonably concluded that Thomas had not The state court reasonably concluded that Thomas had not The state court reasonably concluded that Thomas had not     
        established ineffective assistance counsel.  established ineffective assistance counsel.  established ineffective assistance counsel.  established ineffective assistance counsel.              
    
    In addition to the affidavit of Dr. Lipman, Thomas relies on Dr. Gripon’s 

opinion that a neuropharmacologist was the correct type of expert for this case.  

Petition at 116 (citing PX 15 (¶29-30) (affidavit of Dr. Gripon); PX 23 (¶14)).  But 

the state habeas court rejected this when it found:  “Neuropharmacologists or 

psychopharmacologists are not the only individuals who should be allowed to 

testify in court in regards to the effects of drugs on the central nervous system.  

These individuals are not physicians, but rather consultants whose services may 

be requested by the physician responsible for the evaluation and/or treatment of 

the patient.  Many physicians, including family physicians, emergency room 

physicians, internists, pediatricians, and psychiatrists, have expertise in 
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identifying the effects of drugs or their absence on human behavior.”  10 SHCR 

3551-552 (¶169).  The state court further found:  “Neither the State nor its 

experts alleged that [Thomas] still contained significant amounts of drugs or 

alcohol during the murders.”  Id. at 3536 (¶61).  For this reason, metabalosim 

rates were entirely irrelevant.  Thus, nothing Thomas argues rises to the level of 

the clear and convincing evidence necessary to overcome the presumption of 

correctness afforded the state court findings.   

 Regardless, trial counsel is under no obligation to “canvas[] the field to find 

a more favorable defense expert.”  Dowthitt, 230 F.3d at 748; see also Smith v. 

Cockrell, 311 F.3d 661, 676-77 (5th Cir. 2002) (“Counsel should be permitted to 

rely upon the objectively reasonable evaluations and opinions of expert witnesses 

without worrying that a reviewing court will substitute its own judgment, with 

the inevitable hindsight that a bad outcome creates, and rule that his 

performance was substandard for doing so.”), abrogated on other grounds by 

Tennard v. Dretke, 542 U.S. 274 (2004); Clark v. Collins, 19 F.3d 959, 964 (5th 

Cir. 1994) (counsel not deficient where counsel had no reason to believe another 

expert would reach a different conclusion than the one counsel retained).   
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 Because the state court reasonably concluded that Thomas had not 

established constitutionally ineffective assistance of counsel, 10 SHCR 3579 

(¶88), federal habeas relief must be denied.       

VII.VII.VII.VII.    Counsel Was Not Ineffective for Failing Hire a Neuropsychologist.Counsel Was Not Ineffective for Failing Hire a Neuropsychologist.Counsel Was Not Ineffective for Failing Hire a Neuropsychologist.Counsel Was Not Ineffective for Failing Hire a Neuropsychologist. 
(Claim 10).(Claim 10).(Claim 10).(Claim 10). 

 
Thomas next claims that counsel should have hired a neuropsychologist “to 

provide evidence of [his] mental impairment.” Petition at 117.  Specifically, 

Thomas contends that such an expert could have testified that he “has organic 

brain impairment which affected his judgment and his perception of reality.” Id. 

at 119.  In other words, such evidence would have shown that Thomas did not 

know right from wrong at the time of the murders.  In support of this claim, 

Thomas provides the affidavits Drs. Gur and Young, who tested Thomas during 

the state habeas proceedings.  See PX 14 (Gur); PX 35 (Young).  But as with the 

previous claim, each of the State’s experts disagreed with these experts.   

A. A. A. A.     Dr. Scarano’Dr. Scarano’Dr. Scarano’Dr. Scarano’s assessments s assessments s assessments s assessments     

 1111....    Dr. Young’s reportDr. Young’s reportDr. Young’s reportDr. Young’s report60  

Dr. Scarano first reviewed Dr. Young’s assessment, which took place in 

2007––over three years after Thomas had murdered Laura, Andre, Jr., and 
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Leyha and at least two years after he had arrived on death row.  Dr. Scarano 

noted that Dr. Young’s report completely avoided any comments or opinions as to 

the emotional and psychological effects of being on death row.  He also explained 

that prescribed medications can skew the results of psychological and 

neuropsychological tests.  Again, the report made no comment, expressed no 

concern and provided no caveat as to the potential side effects of the medications 

Thomas was taking at the time of her assessment and what effect they might 

have had on the results of the tests she performed.  Also notably lacking from 

Dr. Young’s report was an acknowledgment of Thomas’s vested interest in 

providing as much as information as possible to support his post-conviction claim 

that he did not know that committing murder was wrong.   

Another serious problem with Dr. Young’s report is that she found Thomas 

to be actively psychotic in 2007 despite the fact that he had been treated with 

antipsychotic medication for the prior three years and the fact that he had 

continued to take his medication during the days of evaluation.  Additionally, the 

vast majority of the delusional thoughts Thomas shared with Dr. Young are 

simply old rehashed delusions reprocessed by Thomas for Dr. Young.  But this 

was not exaggeration or manipulation according to Dr. Young.   

Finally, Dr. Young administered the Trailmaking Motor Test, which tests 

the ability to plan ahead in order to successfully follow a written line with a 

                                                                                                                                             
60  See 6 SHCR 2176-178 (¶11).   
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pencil.  According to Dr. Young, Thomas’s ability to plan ahead, anticipate the 

next correct response, and flexibly switch his thinking to shift from number to 

letter was significantly impaired.  But Dr. Young provided not a comment, a 

word or a sentence as to what might have caused this––given that Thomas 

performed perfectly well and without a hint of impairment on this same test in 

2004.   

    2.2.2.2.    Dr. Gur’s reportDr. Gur’s reportDr. Gur’s reportDr. Gur’s report61    

First, and perhaps most importantly, as Dr. Scarano pointed out, Dr. Gur 

cannot say when this brain impairment manifested itself.  Further, Dr. Gur––

because he is only a research scientist––could not wholly determine that 

Thomas’s present paranoid schizophrenia was not related to long-term drug 

abuse and a drug-induced psychosis in a person with a genetic vulnerability for 

the development of schizophrenia.   

Beyond that, Dr. Scarano stated it was evident that Dr. Gur was not a 

trained forensic psychologist and had little, if any, experience in forensic 

psychological evaluations.  The examination of an individual’s state of mind at 

the time of the criminal act is a discipline in which a trained forensic 

psychiatrist or forensic psychologist looks into the past and applies his/her skills 

in providing a learned opinion.  Such a discipline requires not only the forensic 

psychiatric or psychological examinations and/or evaluation of the individual, 
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but a review of collateral information.  While Dr. Gur opined in his affidavit that 

Thomas has paranoid schizophrenia and brain impairments as of June 2007, this 

was certainly not persuasive in establishing the cause of Thomas’s mental illness 

on March 27, 2004, and it certainly does not provide any information as to Dr. 

Gur’s diagnosis of “brain impairments” in that date.  Dr. Scarano suggested that 

if brain impairments are actually present, they may very well be due to drug 

abuse.  Prior to Thomas’s incarceration, he was a known drug and alcohol 

abuser.  And since his incarceration, Thomas has been treated with powerful 

neuroleptic drugs and other medications.  Thus, in his opinion, Dr. Gur’s 

findings most likely represented changes subsequent to the murders in 2004.   

Regarding Dr. Gur’s opinion that Thomas suffered significant and severe 

head injuries in the past, Dr. Scarano stated Thomas’s story that he passed out 

after his brother hit him with his fist when he was twelve years old simply 

cannot stand as credible evidence of such.  Dr. Scarano found the second 

example of severe brain trauma suffered by Thomas even less persuasive––

according to Dr. Gur, Thomas said that at an older age, he hit a tree with a 

stolen car, and the next thing he knew, there was a policeman pointing a gun 

and telling him to spread.  The police report of this incident––included in the 

original materials Dr. Scarano reviewed before trial––contradict what Dr. Gur 

accepted as fact.  The last example cited by Dr. Gur that Thomas suffered severe 

                                                                                                                                             
61  See 6 SHCR 2178-182 (¶12).   
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and traumatic brain damage is taken from a story describing Thomas’s eyes as 

“bugging out” after he had locked himself inside of an empty refrigerator.  Dr. 

Scarano stated that rather than evidence of brain damage, this was evidence 

only that Thomas was scared.  The story––repeated by Thomas’s aunt––did not 

say that he was unconscious, semi-comatose or that he otherwise appeared in 

any manner brain injured.  Indeed, Dr. Gur had no information regarding the 

oxygen level in the refrigerator or Thomas’s arterial oxygen level during the time 

he was allegedly in the refrigerator.  Ultimately, Dr. Scarano criticized Dr. Gur’s 

avoidance of linking any brain injury to Thomas’s long history of substance 

abuse and its damaging effect on the young, developing brain.  

Further, Dr. Gur made no comment as to the emotional and psychological 

effects of Thomas having been on death row for nearly two years at the time of 

his evaluation.  He made no comment about the fact that Thomas knew he was 

being evaluated as part of his post-conviction appeal and, thus, had a very vital 

and vested interest in the results of the evaluation.  And Dr. Gur made no 

comment regarding the probable effect of the drugs he had been taking on the 

results of the tests he was asked to complete.   

Finally, in his summary, Dr. Gur came to the unsubstantiated conclusion 

that abnormalities in brain regions implicated by the neuropsychological deficits 

severely impaired Thomas’s ability to appreciate the context of his acts on March 

27, 2004.  But as Dr. Scarano correctly explained, Dr. Gur could have no real 
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idea what was going on in Thomas’s brain at the time of the murders.  His 

conclusion is nothing more than rank speculation.   

B. B. B. B.     Dr. Axelrad’s assessment Dr. Axelrad’s assessment Dr. Axelrad’s assessment Dr. Axelrad’s assessment     

    1111. . . .     Dr. Young’s reportDr. Young’s reportDr. Young’s reportDr. Young’s report62    

Dr. Axelrad also reviewed Dr. Young’s report.  He points out that while Dr. 

Young lists the medication Thomas was taking at the time of her assessment––

Navane (antipsychotic), Trazodone (antidepressant), Cogentin (for antipsychotic 

side effects)––she makes no attempt to explain how these drugs can contribute to 

a patient’s symptomology or might explain Thomas’s current mental and 

physical characteristics.  For instance, a common side effect of many 

antipsychotic drugs is the drying out of nasal membranes; thus, a person using 

one of those drugs would have a decreased sense of smell.  But Dr. Young only 

says that this is a side effect of schizophrenia and nothing else.  She also does 

not discuss the relationship between a flat affect––which Dr. Young said Thomas 

had––and the use of antipsychotic or psychotropic drugs.   

Dr. Young performed a battery of tests on Thomas, and she stated that his 

poor performance was consistent with schizophrenia and for those “compromised 

by additional brain insult.”  But as Dr. Axelrad points out, Dr. Young does not 

discuss any other possible cause, such as chronic drug use, nor does she address 

the effect of his underlying borderline personality disorder on his cognitive 
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functioning.   

Dr. Axelrad also criticized the fact that Dr. Young accepted as true, the 

information given to her by Thomas and his family without any documentation 

to support their versions of his childhood and medical history.  But Dr. Axelrad 

testified that no one described schizophrenic behavior by Thomas during his 

adolescence. If Thomas was in fact showing signs of psychosis at age nine or ten, 

Dr. Axelrad said a full-blown psychotic episode would have happened long before 

he committed the murders.  Schizophrenia does not go into remission, and 

without treatment it will only get progressively worse.  Dr. Young does not 

address this at all.   

Finally, and most importantly, Dr. Young’s blatant lack of research, 

preparation and methodology invalidated her assessment of Thomas.  Rather, it 

appears that she decided her conclusion and then restricted her recitation of the 

facts to only those favorable to her diagnosis.  

  2. 2. 2. 2.     Dr. Gur’s reportDr. Gur’s reportDr. Gur’s reportDr. Gur’s report63 

Dr. Axelrad also reviewed Dr. Gur’s report.  He noted that Dr. Gur clearly 

stated that Thomas’s neuropsychological test results could not be explained by 

the neurology of schizophrenia alone, so he speculated that Thomas must have 

had an overlay of a serious neurological event such as severe head trauma, 

stroke or a brain tumor.  But Dr. Gur did not identify anything in Thomas’s 

                                                                                                                                             
62  See 6 SHCR 2273-276 (¶¶27-39).   
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medical history that could account for his severe neuropsychological 

impairments.  Dr. Axelrad stated that the two incidents of minor head trauma––

one in which Thomas was hit in the head by someone’s fist and a minor car 

accident––would not be expected to cause brain dysfunction of the type reported. 

 Dr. Axelrad also pointed out that with respect to these two incidents as well the 

one in which Thomas locked himself in an empty refrigerator, there were no 

medical records to evaluate.   

Dr. Axelrad also expressed concern over the fact that Dr. Gur’s description 

of Thomas as “clearly psychotic” was not based on any mental status 

examination.  Indeed, Dr. Axelrad pointed out that on the two occasions when he 

interviewed Thomas in 2004, Thomas exhibited no evidence of auditory or visual 

hallucinations and had no significant thought disorder.  But Dr. Gur did not 

provide any explanation regarding what had changed between those interviews 

and the evaluation in 2007.  According to Dr. Axelrad, at that point in his 

treatment, Thomas’s medication should have been controlling the psychosis.   

Further, Dr. Gur cited his clinical interview as support for his diagnosis of 

schizophrenia.  But Dr. Gur made no mention of either Thomas’s prior drug use 

or the medications he was currently taking.  And like Dr. Young, Dr. Gur did not 

acknowledge that the affidavits of family and friends obtained for the purpose of 

overturning the jury’s guilty verdict and Thomas’s self-reporting might be 

                                                                                                                                             
63  See 6 SHCR 2276-278 (¶¶40-52).    
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inaccurate, exaggerated, incomplete or self-serving.  Dr. Gur made no effort to 

confirm the history or to seek corroborating documentation.   

Dr. Gur’s diagnosis was based on the results of an “image of dysfunctional 

areas generated by an algorithm,” not on a CAT scan or MRI.  Dr. Gur admitted 

in his report that he did not believe one could arrive at forensic medical 

conclusions concerning traumatic brain injury or brain injury due to 

schizophrenia without appropriate imaging studies such as a CAT scan or MRI.  

Also, any imaging studies of Thomas’s brain done in 2007 would provide no 

substantive information concerning his brain structure in 2004.  Finally, by 

comparing the image of Thomas’s brain––created by algorithm––to that of a 

“normal brain,” Dr. Gur assumes that a “normal brain” exists.   

Ultimately, Dr. Gur speculated about the possible causes of Thomas’s 

brain dysfunction––severe head injury, oxygen deprivation, neoplasm, temporal 

lobe epilepsy, or cerebrovascular disease.  While there is no evidence to support 

any of these possible causes, there is ample evidence that Thomas exhibited 

psychotic behavior during his excessive drug use in the two-month period 

preceding the murders.  There is also substantial evidence that no one––family 

members, co-workers or friends––observed any “schizophrenic” behavior on a 

sustained basis during Thomas’s adolescence and young adulthood.   

Dr Gur never disputed the facts on which Dr. Axelrad based his findings of 

sanity.  Indeed, no one ever suggested that Thomas was not mentally ill or that 
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he was not psychotic when he stabbed and murdered Laura, four-year-old Andre, 

Jr., and thirteen-month-old Leyha.  Dr. Gur’s report is wholly irrelevant since it 

did not and cannot address Thomas’s sanity and/or brain functioning in 2004.   

C. C. C. C.     Dr. Oropeza’s assessment Dr. Oropeza’s assessment Dr. Oropeza’s assessment Dr. Oropeza’s assessment     

    1111....    Dr. Young’s reportDr. Young’s reportDr. Young’s reportDr. Young’s report64    

In his assessment of Dr. Young’s report, Dr. Oropeza was critical of the 

fact that it did not reflect a thorough account of Thomas’s history.  He was also 

critical of her testing methods and noted that Thomas’s test scores could not be 

independently evaluated because no raw data was included.   

Further, while Dr. Young indicated that the result of the 

neuropsychological testing reflect attention and concentration deficits and 

impaired memory, she did not detail the effects of either the prior drug abuse or 

the prescription medication Thomas was taking at the time of her interview.  Dr. 

Oropeza explained: Trazadone can affect concentration or speed of thought.  

Navane can cause uncontrollable movement of the mouth, tongue, cheeks, jaw, 

arms or legs.  And Congentin may produce depression, confusion, disorientation, 

memory loss, numb fingers, visual hallucinations and may actually cause the 

symptoms of an existing mental illness to worsen.  Thus, it was not surprising 

that Thomas shows deficits on neuropsychological testing.   

Dr. Oropeza also pointed out that Dr. Young assumed without 
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confirmation that the information given to her by Thomas was accurate.  She 

also accepted the accounts of Thomas’s friends and family without 

documentation to support their versions of his childhood and medical history.   

He also noted that she dismissed the findings of malingering made by the 

doctors at Vernon State Hospital.  And she did not conduct any formal 

assessment to ascertain whether Thomas might have been presently 

malingering psychotic symptoms, despite a number of previous formal 

psychological evaluations indicating that it was likely Thomas was exaggerating 

his symptoms.  Dr. Oropeza stated that such early signs of exaggerating were 

mentioned in 1999 and should have been a critical construct to assess given the 

forensic context of the instant evaluation.   

Further, Dr. Young reported that the information received from family and 

friends indicated that Thomas was showing signs of schizophrenia at nine to ten 

years of age.  She points to stories that at about that age, Thomas was claiming 

to be a character from a video game.  But as Dr. Oropeza suggested, it is not 

uncommon for children to engage in fantasy thinking or play, and that such 

could have easily been the case with Thomas.  Dr. Young also did not mention 

that Thomas’s admitted drug and alcohol use at that age could have been a 

factor.  Indeed, Dr. Young does not mention that Thomas was fired from two jobs 

for substance abuse, once for taking Codeine with the manager and once for 

                                                                                                                                             
64  See 6 SHCR 2290-293 (¶¶30-41).    
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coming to work drunk.   

Finally, Dr. Oropeza commented on the general lack of objectivity of Dr. 

Young’s report.  First, Thomas’s history was obtained from his family and 

friends by his defense attorneys.  There is an inherent problem in relying on 

such material to form opinions about his diagnosis since such individuals are 

likely not to be neutral or objective historians under the circumstances.  Dr. 

Young’s reliance on this material without giving credence to personality 

characteristics or the influence of drugs and alcohol reflected a slant toward 

highlighting symptoms of schizophrenia and minimizing or outright omitting 

other factors.  Second, her method of obtaining data from neuropsychological 

testing and mentioning neither the ways in which the medications could have 

hindered Thomas’s performance nor the effects of significant marijuana use 

could have on the results underscored the nonobjectivity of  the report.   

 2. 2. 2. 2.     Dr. Gur’s reportDr. Gur’s reportDr. Gur’s reportDr. Gur’s report65    

Dr. Oropeza first noted that Dr. Gur described Thomas as “clearly 

psychotic.”  Dr. Oropeza explained that he interviewed Thomas on multiple 

occasions in 2004 and had the opportunity to assess him both prior to and after 

treatment and medication.  In October and November 2004––after treatment 

and medication––on direct questioning, Thomas denied that he was actively 

experiencing psychotic symptoms.  But Dr. Gur did not explain what changed 

Case 4:09-cv-00644-MHS   Document 23    Filed 05/11/11   Page 100 of 182



101 
 

between the time Dr. Oropeza interviewed Thomas and the instant evaluation.  

Nor did he conduct any formal testing to ascertain whether Thomas’s present 

psychotic presentation was feigned or exaggerated.   

Further, Dr. Gur did not mention what effect Thomas’s heavy drug use or 

the medications he was then taking might have had on his mental state.  Rather, 

Dr. Gur simply stated that his clinical interview supported the diagnosis of 

schizophrenia.  He also accepted as fact, the reports provided by family and 

friends given on questioning by Thomas’s attorneys.  Dr. Gur did not mention 

any possible biases, and he made no effort to confirm what was in those reports.   

D.D.D.D.    On this record, the state hOn this record, the state hOn this record, the state hOn this record, the state habeas court reasonably rejected Thomas’s abeas court reasonably rejected Thomas’s abeas court reasonably rejected Thomas’s abeas court reasonably rejected Thomas’s 
        claim.claim.claim.claim.        

    
The state habeas court reasonably concluded that the Thomas had not 

established ineffective assistance of counsel based on the opinions of Drs. Young 

and Gur.  10 SHCR 3579 (¶91).  Thus, federal habeas relief must be denied.   

VIII.VIII.VIII.VIII.    Counsel Was Not Counsel Was Not Counsel Was Not Counsel Was Not Ineffective for Using the State’Ineffective for Using the State’Ineffective for Using the State’Ineffective for Using the State’s Experts to Prove Keys Experts to Prove Keys Experts to Prove Keys Experts to Prove Key    
Issues. Issues. Issues. Issues.     (Claim 11)(Claim 11)(Claim 11)(Claim 11). 
 
During its case-in-chief, the defense called two of the State’s experts, Drs. 

Axelrad and Scarano. Thomas contends that this was ineffective because “the 

defense had their own expert, Dr. Gripon, as well as the neutral fact witnesses 

Drs. McGirk and Harrison at their disposal, to provide testimony regarding 

[Thomas’s] sanity.” Petition at 121; see also id. at 120-24.  But as explained 

                                                                                                                                             
65  See 6 SHCR 2293-295 (¶¶42-51).   
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below, the state habeas court reasonably rejected this claim.   

Hagood explains in his second affidavit: 

[M]y decision to call two of the State’s witnesses during our case was 
deliberate. My strategic decision to do so was to elicit certain 
information and to attempt to diffuse some of the more damaging 
testimony against [Thomas].  I was able to get Dr. Scarano to admit 
that psychoses triggered by marijuana and or alcohol [were] rare. 
Further, I elicited information that alcohol induced psychoses 
generally occurred in chronic alcoholics and [Thomas] did not 
appear to be a chronic alcoholic. I also attempted to get the doctor to 
give information that would minimize the testimony against 
[Thomas]. Dr. Scarano admitted that this was his first case 
involving DXM. As for Dr. Axelrad, after the State was able to call 
Scarano first and set out the prosecution’s theory through the 
expert, I wanted first shot at Dr. Axelrad. This would allow me to 
frame the questions in a way that were beneficial to [Thomas]. I 
pressed both doctors, after hearing the State’s theory, in order to 
make them back down from their diagnosis or at least to admit that 
they could not rule out schizophrenia that was not precipitated by 
drug and alcohol use.   

 
6 SHCR 2154. Thomas challenges this decision, arguing that the defense had its 

own experts.  But what Thomas fails to acknowledge is that Dr. McGirk was not 

prepared to give an opinion on sanity and testified as much at trial.  35 RR 170, 

172, 181-82. He also fails to acknowledge that Dr. Harrison was also unwilling to 

testify as to Thomas’s sanity.  Id. at 50-51.66   

 Further, Thomas argues that because of this decision, the “defense found 

themselves rebutting the State’s sanity presentation.” Petition at 121. But as 

                                            
 66 To the extent Thomas relies on what are essentially recanting affidavits 
by Drs. Harrison (PX 17) and McGirk (PX 25), the Fifth Circuit has traditionally 
viewed these with “extreme suspicion.”  See Summers v. Dretke, 431 F.3d 861, 878 
(2005) (internal quotation marks and citation omitted).      
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prosecutor Ashmore explained in his affidavit:  

I thought it important trial strategy to put Dr. Scarano on as early 
as possible in the case.  I also believed that the defense felt it would 
be damaging to their case to present their experts in their case-in-
chief only to have me present the State’s experts’ opinion in 
rebuttal, perhaps leaving the last thing heard by the jury as being 
experts who indicated that [Thomas] was sane at the time of the 
offense.  Therefore, I believe it was trial strategy on the part of the 
defense to call Scarano and Axelrad in order to have their testimony 
immediately rebutted by the defense expert witnesses.  Based on my 
years of trial work, particularly these types of case, I thought that 
was sound strategy on the part of the defense.   
 

6 SHCR 2332 (¶23).   

 Finally, a failed trial strategy does not mean counsel was ineffective.  Just 

because another defense attorney would have chosen a different trial strategy 

does not mean counsel was ineffective.  See Coble v. Quarterman, 496 F.3d 430, 

439 (5th Cir. 2007) (where counsel’s decision was based on a well-informed 

investigation and should not be second-guessed) (citing Yohey v. Collins, 985 

F.2d 222, 228 (5th Cir. 1993); see also Smith v. Quarterman, 471 F.3d 565, 570 

(5th Cir. 2006) (“There is a ‘strong presumption’ that counsel’s conduct ‘falls 

within the wide range of reasonable professional assistance,’ and we may ‘not 

find ineffective assistance of counsel merely because [we] disagree[] with 

counsel’s trial strategy.’”) (quoting Bell, 535 U.S.  at 698, and Strickland, 466 
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U.S. at 689); Ward v. Dretke, 420 F.3d 479, 491 (“We have observed that a 

conscious and informed decision on trial tactics and strategy cannot be the basis 

for constitutionally ineffective assistance of counsel unless it is so ill chosen that 

it permeates the entire trial with obvious unfairness.”) (citations and internal 

quotation marks omitted).     

 Based on this record, the state habeas court reasonably found that Thomas 

had “failed to prove by a preponderance of the evidence that Mr. Hagood was not 

employing trial strategy in calling two of the State’s experts in the defense’s 

case-in-chief.”  10 SHCR 3580 (¶94).  Thus, federal habeas relief should be 

denied.   

IX.IX.IX.IX.    Counsel Were Not Ineffective for  Failing to Elicit Opinions on SCounsel Were Not Ineffective for  Failing to Elicit Opinions on SCounsel Were Not Ineffective for  Failing to Elicit Opinions on SCounsel Were Not Ineffective for  Failing to Elicit Opinions on Saaaanity nity nity nity 
from Drs. Harrison and McGirkfrom Drs. Harrison and McGirkfrom Drs. Harrison and McGirkfrom Drs. Harrison and McGirk. (Claim. (Claim. (Claim. (Claim    12)12)12)12).  .  .  .   

 
  Thomas next alleges counsel was constitutionally ineffective for failing 

elicit opinions on Thomas’s sanity from Drs. Harrison and McGirk.  Petition at 

124-28.  In support of this claim, Thomas offers affidavits from both doctors.  Dr. 

Harrison now states he would have testified that Thomas was insane on the 

morning of March 27, 2004, because he was suffering from psychosis and further 

that he did not understand what he did on that morning.  PX 17 (¶¶11, 22).  And 

Dr. McGirk states similarly that if he had been asked, he would have testified 
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that Thomas was insane on that morning and did not know what he was doing 

was wrong when he brutally stabbed and murdered Laura, four-year-old Andre, 

Jr., and thirteen-month-old Leyha. PX 25 (¶¶10-11).   

 

This claim was first raised, and then reasonably rejected, on direct appeal: 

The trial court appointed Harrison to examine [Thomas] for the sole 
purpose of determining his competency to stand trial. Dr. McGirk 
met with [Thomas] several times in his capacity as the jail 
psychologist; he was not hired by either the State or the defense.  
Both were called to testify by the defense. Dr. Harrison believed 
that [Thomas] was schizophrenic, but he testified that he did not 
have enough information to render an opinion regarding the 
[Thomas’s] sanity at the time of the offense. Dr. McGirk also 
diagnosed [Thomas] as schizophrenic, but declined to give an 
opinion as to [Thomas’s] sanity at the time of the offense. 

 
[Thomas] has not shown how counsel’s representation was deficient 
[Texas Code of Criminal Procedure] Article 46.03, [Section] 3(g) 
permits the same expert to be appointed to evaluate competency and 
insanity, provided that the expert files separate reports. But counsel 
was by no means required or expected to solicit the same expert’s 
opinion, in this case Dr. Harrison’s, regarding both issues.  
[Thomas] overlooks the fact that, in addition to obtaining approval 
for the appointment of Dr. Edward Gripon, counsel requested and 
was granted the services of another psychologist, Dr. Richard 
Rogers, to assist [Thomas] in preparing his insanity defense. Dr. 
Rogers evaluated [Thomas] and prepared a report but was never 
called to testify, for reasons that the record does not reveal. 
 
[Thomas] has also failed to prove how counsel’s performance 
prejudiced his defense. There is nothing to indicate that Dr. 
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Harrison or Dr. McGirk would have testified to [Thomas’s] legal 
insanity at the time of the offense had they been appointed 
specifically for the purpose of such an evaluation. In fact, Dr. 
Harrison testified under cross-examination that people with 
schizophrenia could still be legally sane. 
 

Thomas v. State, 2008 WL 4531976 at *18.  

 During the state habeas proceedings, in response to Dr. Harrison’s 

affidavit, prosecutor Ashmore stated pointedly that Dr. Harrison’s affidavit did 

not comport with his sworn trial testimony.  6 SHCR 2331 (¶20).  During cross-

examination, Dr. Harrison was specifically asked whether––after interviewing 

Thomas on several occasions, reviewing all of the experts’ reports, and looking at 

other information that he indicated he had looked at during direct examination–

–whether he felt like he had sufficient information to give an opinion on 

Thomas’s sanity.  Dr. Harrison said no.  35 RR 50-51. At no time did Dr. 

Harrison testify that he could not give an opinion on sanity because he was 

under the mistaken belief that he could not. Regarding Dr. McGirk, his 

testimony was only that he had been hired by the jail to determine if Thomas 

needed medication or was a danger to himself; he was never hired to determine 

competency or sanity.  35 RR 184, 188-89.  And when he was specifically asked if 

he was going to give an opinion on sanity, he testified that was for the jury to 
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decide.  Id. at 170, 172, 181-82.   

 Additionally, lead counsel Hagood responded to this claim in his second 

affidavit.  Of Dr. Harrison, Hagood said that, in his report, Dr. Harrison could 

not rule out substance-induced psychosis, and Hagood determined that it was 

not a good idea to pursue sanity with Dr. Harrison.  6 SHCR 2154.  Of Dr. 

McGirk, Hagood stated that after examination by the State, he came across as 

biased and incompetent.  Thus, Hagood felt Dr. McGirk did not have any 

credibility with the jury, and he was not about to hang the issue of Thomas’s 

sanity on McGirk.  Id.   Counsel’s decisions with respect to witnesses are entitled 

to deference.   

 Ultimately, the state habeas court reasonably rejected this claim.  10 

SHCR 3580 (¶97).  Thus, Thomas is not entitled to federal habeas relief on this 

claim.   

X.X.X.X.    Counsel Were Not Ineffective for Failing to Present ECounsel Were Not Ineffective for Failing to Present ECounsel Were Not Ineffective for Failing to Present ECounsel Were Not Ineffective for Failing to Present Evidence ofvidence ofvidence ofvidence of, or S, or S, or S, or Seek eek eek eek 
a Jury instruction ona Jury instruction ona Jury instruction ona Jury instruction on, Diminished C, Diminished C, Diminished C, Diminished Capacityapacityapacityapacity....    (Claim 13).(Claim 13).(Claim 13).(Claim 13).    

    
Thomas contends that presenting evidence of diminished capacity would 

have allowed the defense to seek a lesser-included offense instruction. Petition at 

128-38.  Specifically, Thomas argues that his “mental illness, poor impulse 

control, and delusional state at the time of the homicide: (1) made him incapable 
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of forming the requisite intent to be found guilty of capital murder; and (2) 

illustrated that he actually did not form such intent.”  Petition at 136.  

Incredibly, what Thomas really claims here is that counsel should have asked for 

a lesser-included offense instruction because the State failed to prove he had the 

requisite intent to commit capital murder.        

    Initiallly, Texas does not recognize diminished capacity as an affirmative 

defense, i.e., as a lesser form of the defense of insanity.  Rather, the diminished 

capacity argued by Thomas in this case is simply a failure-of-proof defense in 

which Thomas claims that the State failed to prove he had the requisite state of 

mind at the time of the offense.  As with other elements of the offense, relevant 

evidence may be presented by which the jury may consider as negating the mens 

rea element.  Here––having presented a plea of not guilty by reason of insanity–

– Thomas presented extensive evidence of his mental illness.  But that evidence 

did not do anything to suggest that Thomas did not intend to murder Laura, 

four-year-old Andre, Jr., and thirteen-month-old Leyha.  If anything, it was 

abundantly clear that this is exactly what he intended to do.  As the Court of 

Criminal Appeals wrote in Jackson v. State: 

[T]he evidence of mental illness in this case does negate mens rea. 
Rather, the evidence presented an excuse for the crime[.]  In fact, 
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this evidence makes it even more apparent that Appellant intended 
to cause serious bodily injury to his brother. The evidence of 
Appellant’s paranoia simply provides a motive for the intentional 
act. The evidence presented was the type of excuse⋅based evidence 
that would be raised as an affirmative defense. 
 

160 S.W.3d 568, 572 (Tex. Crim. App. 2005).  

 And to the extent Thomas contends counsel should have asked for a lesser-

included offense instruction, such is incredible on the face of this record.  To 

establish he is constitutionally entitled to such, Thomas must demonstrate that 

the record contains evidence permitting a jury to find him guilty of the lesser-

included offense of criminally negligent homicide or manslaughter and acquit 

him of the capital murder.  See Jones v. Johnson, 171 F.3d 270, 274 & n.8 (5th 

Cir. 1999) (citing Hopper v. Evans, 426 U.S. 605 (1982); Cordova v. Lynaugh, 838 

F.2d 764 (5th Cir. 1988)).  As fully discussed elsewhere and set out above, the 

record contains no such evidence.  Thomas had every intention of murdering 

Laura, four-year-old Andre, Jr., and thirteen-month-old Leyha.  His reasons for 

doing so have nothing whatsoever to do with his intentions.    

 For these reasons, the state habeas court reasonably rejected Thomas’s 

claim.  Thus, federal habeas relief must be denied.   

XI.XI.XI.XI.    Counsel Were Not Ineffective During the PCounsel Were Not Ineffective During the PCounsel Were Not Ineffective During the PCounsel Were Not Ineffective During the Punishmentunishmentunishmentunishment    Trial.Trial.Trial.Trial.    (Claim 14).(Claim 14).(Claim 14).(Claim 14). 
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 Here, Thomas argues that counsel were ineffective at the punishment trial 

for failure to investigate and present mitigating evidence, mitigating evidence 

that could have “helped to humanize” him. Petition at 139-220.  Specifically, he 

contends that defense counsel failed “to reveal the true story of [Thomas and his 

family], and their long history of illness and abuse.”  Id. at 139.  But as discussed 

below, the state habeas court reasonably rejected this claim.  As with the 

previous claims of ineffective assistance of counsel, Thomas must show both 

deficient performance and resultant prejudice.  Strickland, 466 U.S. at 687-88, 

690.   

 A.A.A.A.    Thomas cannot establish deficient performance.  Thomas cannot establish deficient performance.  Thomas cannot establish deficient performance.  Thomas cannot establish deficient performance.      

“Mitigating evidence that illustrates a defendant’s character or personal 

history embodies a constitutionally important role in the process of 

individualized sentencing, and in the ultimate determination of whether the 

death penalty is an appropriate punishment.” Riley, 339 F .3d at  316 (citing 

Moore v. Johnson, 194 F.3d 586,612 (5th Cir. 1999)).   Accordingly, counsel may 

be constitutionally ineffective for failing to exercise reasonable professional 

judgment in investigating a defendant’s personal history that would be relevant 

to evaluating his moral culpability. Id. (citing Wiggins, 539 U.S. at 522).  
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It is true that “counsel has a duty to make a reasonable investigation of 

defendant’s case or to make a reasonable decision that a particular investigation 

is unnecessary.” Ransom v. Johnson, 123 F.3d 716,723 (5th Cir. 1997) (citation 

omitted); see also Rompilla v. Beard, 545 U.S. 374 (2005) (emphasizing counsel’s 

duty under Strickland to make a reasonable investigation); Wiggins, 539 U.S. 

510 (2003) (same). But the “failure to investigate, develop, or present mitigating 

evidence is not ineffective assistance per se.” Smith v. Cockrell, 311 F.3d 661, 

669 (5th Cir. 2002); see also Rompilla, 545 U.S. at 389-90 (recognizing that 

Strickland necessarily requires a case-by-case analysis); Wiggins, 539 U.S. at 

522; Moore, 194 F.3d at 615.  As the Supreme Court has reiterated, counsel’s 

decision not to investigate a particular matter “must be directly assessed for 

reasonableness in all the circumstances, applying a heavy measure of deference 

to counsel's judgments.” Wiggins, 539 U.S. at 522.  Nevertheless, the burden of 

demonstrating that counsel’s investigation or trial decisions were professionally 

unreasonable remains with the criminal defendant challenging counsel’s 

performance. See Strickland, 466 U.S. 689 (emphasizing “strong presumption 

that counsel’s conduct falls within the wide range of reasonable professional 

assistance”). 
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To meet this burden, a defendant must do more than merely allege a 

failure to investigate; he must affirmatively prove that the investigation counsel 

actually conducted fell below minimum professional standards. Id. at 690 (“A 

convicted defendant making a claim of ineffective assistance must identify the 

acts or omissions of counsel that are alleged not to have been the result of 

reasonable professional judgment.”); see also id. at 687 (explaining that as to 

deficient performance, “the defendant must show ... that counsel made errors so 

serious that counsel was not functioning as the ‘counsel’ guaranteed the 

defendant by the Sixth Amendment.”).  

 He must also state with specificity what additional evidence would have 

resulted from further investigation and how such evidence would have altered 

the outcome of the case. Moawad v. Anderson, 143 F.3d 942, 948 (5th Cir. 1998); 

Anderson, 18 F.3d at 1221; United States v. Green, 882 F.2d 999, 1003 (5th Cir. 

1989). Finally, counsel’s failure to  investigate will not rise to the level of 

ineffective assistance where the evidence in question is either cumulative, 

unknown, or possibly harmful to the defense.  See Anderson, 18 F.3d at 1220-2l. 

As with all of his claims of ineffective assistance, Thomas does not argue 

that something should have been done better; rather, he argues that something 
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should have been done differently. Such an argument flies in the face of the 

mandate of Strickland, that counsel’s actions are not to be judged in this 

manner. Indeed, the Fifth Circuit has recognized that it “must be particularly 

wary of arguments that essentially come down to a matter of degrees. Did 

counsel investigate enough? Did counsel present enough mitigating evidence?  

Those questions are even less susceptible to judicial second-guessing.” Dowthitt, 

230 F.3d at 743 (internal quotation marks and citation omitted); see also United 

States v. Webster, 393 F.3d 787, 794 (5th Cir. 2004) (“Webster’s generalized 

allegation that more evidence of mental retardation and child abuse should have 

been presented is arguably frivolous. In any event, it is insufficient to 

demonstrate objectively deficient performance by counsel.”).      

    Pointing to the affidavits of members of the defense team––Shelli Schade, 

co-counsel Bobbie Peterson and assistant Leah Eastep––as well as the affidavits 

of members of his family, Thomas attacks Hagood’s general preparation for the 

punishment trial.67  Petition at 144-47.  Lead counsel Hagood responded to this 

                                            
 67 Thomas attempts to further bolster his claim by quoting extensively from 
the American Bar Association (ABA) Guidelines and citing to the Supreme Court cases 
that have referenced the same.  Petition at 153-57.  But the Supreme Court has 
soundly rejected the notion that the ABA’s guidelines are an “inexorable command 
with which all capital defense counsel must fully comply” to be constitutionally 
effective.  Bobby v. Van Hook,  130 S. Ct. 13, 17 (2009) (per curiam) (internal quotation 
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claim during the state habeas proceedings.  His second affidavit states:  

[Thomas] attacks me as unprepared and inept.  [Thomas] claims 
that we were not prepared to present our punishment case. This is 
patently false.  Ms. Peterson and I spent many months preparing all 
aspects of the case.  I had talked to several family members 
regarding [Thomas’s] background and childhood.  …  
 
 Ms. Peterson and I never divided duties in this case in a 
manner that was set in stone.  By and large, I handled the voir dire 
and most of the experts.  This was because I had the experience of 
having done so in the past.  Ms. Peterson procured Kate Allen with 
my consent.  I did not know about Ms. Allen until shortly before she 
testified although I was glad Ms. Peterson had contacted Ms. Allen.  
Unfortunately, I was disappointed in Ms. Allen’s performance.  Her 
demeanor did not translate well to the rural community from which 
our jurors were selected.  Likewise, Ms. Schade was employed based 
on a recommendation from the Texas Defender Service.  I instructed 
Ms. Schade to do as much background as possible.  All materials 
possessed by Ms. Peterson and myself were available to her.  At no 
time did she request more documents from us or tell us that she 
needed more information to do her job.  I was disappointed in her 
performance.  Having worked with Amanda Maxwell, a mitigation 
specialist also recommended by the Texas Defender Service, in 
another case, I can now see what Ms. Schade should have done.  Ms. 

                                                                                                                                             
marks omitted). Strickland, it noted, “stressed ... that ‘American Bar Association 
standards and the like’ are ‘only guides’ to what reasonableness means, not its 
definition.” Id. at 17.  The Court emphasized that the same was true of all state and 
private organization rules, noting that they are “free to impose whatever specific rules 
they see fit to ensure that criminal defendants are well represented,” but “the Federal 
Constitution imposes one general requirement: that counsel make objectively 
reasonable choices.”  Id. (quotation marks omitted).   
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Schade allowed her personal feeling about the death penalty to 
effect her performance.  While I would not hesitate to hire Ms. 
Maxwell again, I cannot say the same for Ms. Schade.   
 

6 SHCR 2155.  Regarding the specific attack on his failure to prepare the 

witnesses he did call and the fact that Thomas’s mother was not called, Hagood 

states:   

[Thomas’s] mother was angry at [him] for killing her grandson.  
Although I could have gleaned useful background information from 
her testimony, I did not do so.  She had left the state and I made no 
attempt to subpoena her or get her back to Grayson County, Texas 
for the trial.  I was too afraid of what might come out of her mouth 
and further damage she might [do] to [Thomas].  I had no intention 
of putting her on the stand and preferred that the State not have 
that opportunity either.   
 
 I believed [Thomas’s] aunt, Doris Gonzales, would be my 
primary witness regarding mitigation.  When I interviewed her she 
was articulate and passionate about the trial and obstacles faced by 
[Thomas].  Once on the stand, however, she collapsed.  She was 
unable to relate to the jury, despite my best attempts, in as clear 
and convincing a matter as she had during trial preparation.   
 
 I had also prepared two of [Thomas’s] brothers and his father. 
 They, too, had done a much better job in my office than they were 
able to do in court.  Once I realized that they were not coming across 
well, I abandoned my questioning of those three witnesses.   
 

Id. at 2154-155.  Finally, regarding his general investigation, Hagood responded:  

I was also aware of the family background and history of mental 
problems and alcohol abuse.  That information to a jury could cut 
both ways.  I certainly didn’t want the jury to think that [Thomas’s] 
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background and propensity for drug use and mental instability 
would make him more of a future danger.  Additionally, I 
concentrated on relatives and friends with current, close 
relationships to [Thomas].  Strategically, I did not want to introduce 
childhood anecdotes or the history of distant relations.  Through my 
investigation and interviews with friends and family members, I 
had been told that [Thomas] had engaged in conduct as a child, long 
before any onset of mental illness, that involved cruelty to animals 
and setting fires.  I am aware of the MacDonald triad which refers 
to the three major personality traits in children that are said to be 
warning signs for the tendency to become a serial killer: the three 
are bedwetting, firestarting and cruelty to animals.  They were first 
described by J.M. MacDonald in his article “The Threat to Kill” in 
the American Journal of Psychiatry.  Not all children who exhibit 
these signs grow up to develop antisocial personality disorder, but 
these signs are found in significantly higher proportions than in the 
general population.  Generally, two out of three indicates a very 
strong tendency towards sociopathy.  Although some researchers 
have called the trial into question, these three traits were included 
in the Diagnostic and Statistical Manual of Mental Disorders IV-TR 
under conduct disorder at the time of [Thomas’s] trial.  I was afraid 
that the jury would see this as a sure sign that [Thomas] would be a 
future danger.  As such, I did not seek out all friends and relatives.  
Although I would have liked Ms. Schade to come up with more 
mitigating evidence, I felt confident that I was presenting the case 
to the jury most likely to sway them.   
 

Id. at 2155-156.   

 First, to the extent the affidavits cited by Thomas suggest Hagood was 

unprepared or did little or no investigation, the totality of the record certainly 

demonstrates otherwise.  Second, as Hagood explained in his affidavit, some of 

the evidence he uncovered during his investigation was certainly unfavorable to 
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Thomas.  Indeed, it would do nothing but bolster the State’s case for future 

dangerousness.  Counsel cannot be deficient for deciding not to present such 

double-edged evidence.  See, e.g. Wong v. Belmontes, 130 S Ct. at 388-89.  

Finally, much of what Thomas says was not presented, actually was––as set out 

in detail above and below.  Counsel is not required to present cumulative 

evidence.  See, e.g., United States v. Harris, 408 F.3d 186, 191 (5th Cir. 2005) 

(“This court has previously refused to allow the omission of cumulative evidence 

to amount to ineffective assistance of counsel.”).     

 Richter teaches that as long as there is any reasonable basis for counsel’s 

trial strategy, deficient performance cannot be met.  In this case, not only is 

there a reasonable basis, but the state habeas court––considering the totality of 

the record before it––credited Hagood’s affidavit over those of other members of 

the defense team, at least one of whom has shown to be biased in favor of the 

defendant.  See 10 SHCR 3581 (¶¶102-03). That credibility choice is entitled to a 

presumption of correctness, 28 U.S.C. §2254(e)(1), that Thomas cannot overcome.  

For these reasons, the state habeas court’s determination that Thomas had 

not established the first prong of Strickland––deficient performance––is 

objectively reasonable.   
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 B.B.B.B.    Even if Thomas can establish deficient performance, he certainly Even if Thomas can establish deficient performance, he certainly Even if Thomas can establish deficient performance, he certainly Even if Thomas can establish deficient performance, he certainly 
        cannot establish prejudice.  cannot establish prejudice.  cannot establish prejudice.  cannot establish prejudice.      
    
 With respect to errors at the sentencing phase of a death penalty trial, the 

relevant prejudice inquiry is “whether there is a reasonable probability that, 

absent the errors, the sentencer [] would have concluded that the balance of 

aggravating and mitigating circumstances did not warrant death.”  Strickland, 

466 U.S. at 695; see also Riley, 339 F.3d at 315 (“If the petitioner brings a claim 

of ineffective assistance with regard to the sentencing phase, he has the difficult 

burden of showing a reasonable probability that the jury would not have imposed 

the death sentence in the absence of errors by counsel.” (internal quotation 

marks omitted)). “In assessing prejudice, [the reviewing court] reweigh[s] the 

evidence in aggravation against the totality of available mitigating evidence.”  

Wiggins, 539 U.S. at 534.   As discussed below, much of the evidence now 

proffered by Thomas was either already presented to the jury in some form or 

double-edged.  Further, the mitigating value of at least some of the evidence 

Thomas contends should have been presented is slight at best.  Finally, the 

State’s case for future dangerousness was simply too overwhelming for counsel’s 

alleged deficiency to have had any prejudicial effect on Thomas.  Strickland, 466 

U.S. at 698 (finding no prejudice due to State’s overwhelming evidence on 
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aggravating factors supporting the death penalty); Jones v. Johnson, 171 F.3d 

270, 277 (5th Cir. 1999) (finding no prejudice due to brutal facts of murder).   

 

 

  1. 1. 1. 1.     Much of the evidence was already before the jury.Much of the evidence was already before the jury.Much of the evidence was already before the jury.Much of the evidence was already before the jury.    

    In several affidavits from family and friends, Thomas presents evidence 

that he did not have a stable father figure,68 that his family was poor and often 

without money to pay the utilities,69 that they moved around a lot,70 that his 

mother did not provide much guidance and was unstable,71 that his brothers 

were mean and aggressive towards him,72 that people suspected––even as a 

young child and teenager––he was mentally ill (and that his brother, Brian, was 

a diagnosed schizophrenic),73 that he behaved oddly (i.e., putting duct tape over 

                                            
68  See PX 10 (¶4-5), 16 (¶13), 22 (¶¶11-14), 32 (¶6). 
 
69  See PX 3 (¶¶ 3, 5), 10 (¶¶4-5), 26 (¶5).   
 
70  See PX 7 (¶8), 29 (¶¶15-16).   
 
71  See PX 12 (¶11), 29 (¶¶15-16), 32 (¶¶9-10), 34 (¶15).   
 
72  See PX 5 (¶¶11-12).    
 

73  See PX 5 (¶¶3, 5-9), 19 (¶5), 28 (¶3), 119.    
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his mouth),74 that he was hyper-religious75 and that he was affected by the 

deaths of his grandmother and his aunt.76   As discussed in detail above and 

below, his was all in front of the jury in some form, having been testified to 

either at guilt/innocence or punishment or both.   

 During the trial on guilt/innocence, Carmen Hayes, Thomas’s girlfriend at 

the time of the murders, testified to his hyper-religious nature, explaining that 

he “believed all women were Jezebel,” meaning “lustful.”  27 RR 194-95, 271; see 

also 28 RR 57-58.  She also told the jury that Thomas put duct tape over his 

mouth:  “He told me he felt like he was the devil, and if he stopped talking for 24 

hours, then the world would be right.”  28 RR 27; see also id. at 25, 27-28.77  

Carmen talked of a time when Thomas set out to walk to Oklahoma––with duct 

tape on his mouth––because “he wanted to make sure no one stopped him from 

talking.”  Id. at 59-60. At one time, she said that Thomas’s mother lived with 

him because she had no water.  Id. at 70-71.  Carmen was also familiar with 

                                            
74   See PX 2 (¶¶ 4-6), 18, 21 (¶¶2-4, 6), 24 (¶¶5-6), 29 (¶20), 32 (¶¶16-17), 34 

(¶21).   
 
75  See PX 4 (¶5), 5 (¶¶4, 8), 32 (¶15).   
 
76  See PX 12 (¶3), 34 (¶20).   
 

 77 But see 28 RR 28 (Thomas took the duct off to smoke marijuana.)    
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Thomas’s talk of déjà vu:  “He thought God was making him relive days because 

he was smoking marijuana.  Punishment, I suppose.”  Id. at 89.  She also 

described a time when Thomas stabbed himself in the chest.  27 RR 232-34.  

Ultimately, she told the jury, “I thought that maybe, if he got some help, those 

odd things would stop.” 28 RR 56.   

 Danny Thomas said of his son, he “changed for the worse as far as being 

confused” in the months preceding the murders.  Id. at 169; see also id. at 183.   

He also thought his son was depressed.  Id. at 167-68.  Danny told the jury that 

Thomas’s mother had moved around “quite a bit” with the children.  Id. at 181-

82.  Of the déjà vu that Thomas said he was experiencing, Danny said he 

thought his son was “tired of doing the same humdrum thing every day.  Like 

force of habit, or everyday thing.  He needed to change.  He needed to break that 

cycle.  He wanted to get off at one point and do something else.”  Id. at 185-86.   

 Isaiah Gibbs, a life long friend, testified that Thomas “did everything he 

could for his son.  He did everything for his son.”  29 RR 130; see also id. at 158.  

Gibbs also told the jury that he felt Thomas was not the same after he added 

Coricidin to his mix of drugs and alcohol.  Id. at 138.  Of Thomas’s mother, Gibbs 

said, “We’d catch whippings [with a belt or sometimes flimsy shoes] or get yelled 
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at, punished.  We’d get restricted from each other.”  Id. at 156.   

 Rae Baird, a friend, testified regarding Thomas’s hyper-religious nature.  

Id. at 193-94.   Clifford Adams, Thomas’s roommate for a time, opined that 

Thomas did not talk simply for attention.  Id. at 203.  Bryant Hughes, Laura’s 

boyfriend at the time of the murders, also talked about Thomas’s hyper-religious 

nature.  30 RR 66-67, 68-70.  Hughes testified that “[o]nce he came over with a 

dollar bill showing me the pyramid on the back of it and saying, That is one their 

[the Illuminati,  a secret group of men “trying to take over the world”] symbols, 

and all of that.”  Id. at 78.  Hughes said the “entire family was crazy.”  Don 

Bowling, a co-worker, talked about Thomas’s odd behavior––that he dyed his 

hair.  But Bowling believed he only did this for attention.  Id. at 92.   

 Paul Boren, Laura’s father, told the jury he encouraged Thomas to get a 

job and said he offered to help him.  Id. at 128, 139-40.  He testified to Thomas’s 

obsession with religion.  Id. at 137-38, 155-56.  He witnessed Thomas tear up 

money.  Id. at 157-58.  And he heard Thomas talk about the feeling of déjà vu.  

Id. at 159-60.   

 Amy Ingle, a friend of Thomas’s and former girlfriend of Floyd Patterson, 

first met Thomas in 2003.  33 RR 185-86.  Amy testified regarding Thomas’s 
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strange behavior and his obsession with religion and the Bible.  For instance, 

she stated that “one time he took the Bible, and you know, cut out the words in 

Revelations to reword it.”  33 RR 190.  She also said that he believed certain 

people “had demons” and “that demons were kind of around us, but he also did 

believe in angels and that angels were here” and that they had “super powers 

over everybody[.]”  Id. at 190-91.  He also believed the demons had super powers. 

 Id. at 191.  Of his behavior, Amy said that “it seemed like he was just starting to 

get more and more unusual from the first time I met him, you know.  He was a 

different type of person. He had his own thoughts on everything and expressed 

them.”  Id. at 192.  Amy described his mother as “eccentric, you know, with her 

beliefs in God and, you know, also on demons and stuff like that … she was real 

[] real Godly and just overboard with it, I’d say.”  Id. at 193.  And when she 

moved to Oklahoma, Amy said Thomas upset.  Id.  She then talked about an 

incident with a dollar bill:   

He had a dollar bill, and he came up and showed me and he was 
showing me, you know, the eye on it and, you know, he didn’t 
exactly know what it meant, but he knew that there was meaning 
for it; and he just kind of [] he went on and on about this dollar bill 
until he finally came to the conclusion [] he took off on a walk.  He 
came back and said he had gone to the library and did some 
research and thought [] and everything like that.  And he made a 
comment that he had figured out the meaning to the world and said 
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that if everybody just stopped and loved one another for a moment, 
we’d all go to Heaven.  
 

Id. at 197-98.  Thomas also talked about his feeling of déjà vu around her.  Id. at 

198.  Amy also described another incident, this one involving holy water:   

 

One day I was riding with him and we stopped, I believe it was 
Saint Mary’s Catholic Church, and he went in and he [] he went in 
and came out with [] his hands and his face were still kind of wet.  
He said he went in there to try to get some holy water to take with 
him.  Had asked the priest and the guy wouldn’t let him take none, 
but let him use it.  He didn’t explain to me why we went there.  We 
just went there and that was it.   
 

Id. at 199.   Amy also told the jury she had seen Thomas with duct tape on his 

mouth; she said he kept it on for more than one day.  Id. at 200.     

 Rose Soto Caballero, a former girlfriend, explained that Thomas had dyed 

his hair green for an Incredible-Hulk-themed birthday party being thrown for 

Andre, Jr.  36 RR 27, 46.  She also told the jury that Thomas thought he was 

possessed by spirits and demons because he had worked in the cemetery.  Id. at 

28; see also id. at 33-34.  She testified that Thomas’s mother had moved away in 

the months before the murders.  Id. at 29.  Of her, Rose said, “Nobody will ever 

understand her, but she has her own quirks and her own way of doing things.” 

Id. at 30.  She said that two months before the murders, Thomas talked about a 
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feeling of déjà vu.  Id. at 37.  She also said, “He was always saying that there  

was somebody out to get him.  Every comment that anybody has made [] he took 

it as directly towards him.”  Id. at 34.  Finally, Rose said that Thomas talked 

about saving the world.  Id. at 35.   

 As set out in more detail above, during the punishment trial, the defense 

presented evidence regarding Thomas’s childhood––including his mother’s lack 

of interest and odd behavior, his lack of a father figure, the fact that his family 

was poor and the fact that he was basically raised by his older brothers––his 

suicide attempts and the fact that his odd behavior was apparent to at least 

some before the introduction of Coridin.   

 Because much of the evidence Thomas argues counsel failed to uncover 

was actually presented in some form to the jury, any additional evidence would 

have been cumulative of evidence already admitted at trial.  See Emery v. 

Johnson, 139 F.3d 191, 197 (5th Cir. 1997); Motley v. Collins, 18 F.3d 1223, 1228 

(5th Cir. 1994); Lincecum v. Collins, 958 F.2d 1271, 1280 (5th Cir. 1992).  Thus, 

the omission of such evidence was not prejudicial.     

        2.2.2.2.    Thomas’s “new” evidence has only marginal relevance or is Thomas’s “new” evidence has only marginal relevance or is Thomas’s “new” evidence has only marginal relevance or is Thomas’s “new” evidence has only marginal relevance or is 
            potentially doublepotentially doublepotentially doublepotentially double----edged.  edged.  edged.  edged.      
    
    Thomas also fails to demonstrate how much of the evidence he claims 
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should have been presented during punishment would have been helpful to his  

case.  First, evidence regarding his mother’s upbringing––as deplorable as it 

was––and her mother’s upbringing––as deplorable as it was––has only marginal 

relevance to Thomas or his own childhood.  The Supreme Court’s Eighth 

Amendment jurisprudence demands only that the a capital sentencing jury not 

be precluded form considering, as a mitigating factor, the character and the 

record of the individual offender, as well the circumstances of the particular 

offense.  E.g., Penry v. Johnson, 532 U.S. 782 (2001) (Penry II); Penry v. 

Lynaugh, 492 U.S. 302 (1989) (Penry I); Eddings v. Oklahoma, 455 U.S. 104 

(1982); Lockett v. Ohio, 438, U.S. 586 (1978) (plurality op.).  The focus, then, is 

on the defendant.  Indeed, the evidence found “powerful” by the Court in Wiggins 

was that of abuse and neglect suffered specifically by the petitioner.  539 U.S. at 

535 (“Wiggins experienced severe privation and abuse.”); see also (Terry) 

Williams, 529 U.S. at 395-96.   

 Second, the evidence of his own upbringing is primarily double-edged in 

nature and, as has already been discussed, was presented to the jury in some 

form.  The Fifth Circuit has often denied claims such as the one Thomas 

presents for lack of prejudice due to the double-edged nature of the evidence 
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presented.  See Miniel v. Cockrell, 339 F.3d 331, 346-48 (5th Cir. 2002) 

(upholding the state court’s conclusion that petitioner suffered no prejudice from 

counsel’s failure to investigate and present evidence of abuse and neglect during 

his childhood); Ladd v. Cockrell, 311 F.3d 349, 360 (5th Cir. 2002) (failure to 

present evidence of troubled childhood, mental retardation diagnosis as a child, 

low IQ test score, being put on a psychomotor inhibitor, and good behavior in 

institutional settings not prejudicial because some of the evidence was double-

edged, and the rest had only “minimal[]” mitigating value; also, evidence of 

petitioner’s future dangerousness was overwhelming): Johnson v. Cockrell, 306 

F.3d 249, 253 (5th Cir. 2002) (counsel not ineffective for failing to present 

evidence of alleged brain injury, abusive childhood, and drug and alcohol 

problems because evidence is “double-edged”); Kitchens v. Johnson, 190 F.3d 

698, 702-03 (5th Cir. 1999) (finding counsel’s decision not to investigate 

mitigating evidence of child abuse, alcoholism, and mental illness was sound 

strategy where evidence was “double-edged” in nature); Williams v. Cain, 125 

F.3d 269, 278 (5th Cir. 1997) (evidence of defendant’s abuse-filled, violent 

upbringing and abuse of drugs and alcohol frequently can be “double-edged”).   

 In any event, while the presentation of evidence was not as “effective[] as 
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it might have been, the jury did hear evidence regarding [Thomas’s] unstable 

childhood.”  Parr v. Quarterman, 472 F.3d 245, 258 (5th Cir. 2006).   

 

 

  3.3.3.3.    Ultimately, theUltimately, theUltimately, theUltimately, the    State’s case was simply overwhelming.  State’s case was simply overwhelming.  State’s case was simply overwhelming.  State’s case was simply overwhelming.      

    When the missing evidence is weighed against the aggravating evidence 

presented at trial, it is clear that Thomas was not prejudiced by any alleged 

deficiencies in counsel’s investigation into mitigating evidence.  See Strickland, 

466 U.S. at 698 (finding no prejudice due to State’s overwhelming evidence on 

aggravating factors supporting the death penalty); Jones v. Johnson, 171 F.3d 

270, 277 (5th Cir.  1999) (finding no prejudice due to brutal facts of murder); 

Sharp v. Johnson, 107 F.3d 282, 297 (5th Cir. 1997) (same); Russell v. Lynaugh, 

892 F.2d 1205, 1213 (5th Cir. 1989) (finding no ineffective assistance “[g]iven the 

weakness of such testimony when juxtaposed with the overwhelming evidence of 

guilt, the horrifying nature of the crime, and the abundant impeachment 

material available to the State”).   

 “She ripped my heart out.”  29 RR 259.  That is what Thomas told a friend 

about his breakup with Laura.  Laura would not even consider reconciling with 
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Thomas, telling him once, “Hell F’ing no!” and hanging up the phone.  27 RR 

207-09; see also 30 RR 40 (“She told him, not even if he was the last man on 

earth, and besides, he’s gay.  He’s a punk.  He’s a fag.”); 36 RR 53 (Thomas 

“begged Laura to stay with him but she wouldn’t.”).  And because of that, he was 

bitter and angry.  Id.; see also id. at 210; 29 RR 133.  He called her “Jezebel, 

bitch, ho.” 29 RR 136.  Thomas also played Mortal Kombat, a video game, during 

which he said that one of the characters was Laura, and he was “knocking her 

head off and laughing about it.”  Id. at 134.  But he also wanted her forgiveness.  

Id. at 271.  While he feared that his son, Andre, Jr., would start calling Bryant 

Hughes “daddy,”  id. at 238, he was jealous of what Laura shared with Bryant.  

30 RR 81-82.   

 On March 27, 2004, it all came to a head.  In his own words, Thomas––in a 

substance-induced psychosis and with knives and a roll of duct tape in his 

pockets:    

I went … I went to, …, I climbed down the hill over there by our 
apartment complex and I went and, … busted … I went up to the 
apartment complex and there was this lady … she walked out of the 
complex next to it.  I thought it was kind of odd she didn’t say 
anything to me and I felt, I felt compelled to say something to her, 
you know, like good morning, but I chose not to, and, …, to make it 
all seem normal I guess.  And, …, I walked upstairs and grabbed the 
door handle and, …, I knocked at first and then I grabbed it and 
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busted it open with my shoulder and Laura came running out of the 
room.  She, …, I had already had a knife pulled and she said, “No.” 
And, I grabbed her and I said, You.” That’s all I said was, “You.”  
And, …, I stabbed her in the heart and, …, she fell down and started 
bleeding on the floor and, then, …, I jabbed the knife into her chest 
again and I ripped open her chest and, …, reached down inside of 
there and I ripped out her heart and then, …, I ran to the back room 
and, …, I ran in there … I think I stabbed my son next, …, with the 
smaller knife, and he said, “No,” but I pushed down on his chest to, 
to steady him so he wouldn’t move and, …, then, …, I cut open his 
chest and I ripped out his heart and then, …, then [Leyha] … she 
had … she had woken up and she looked up and I … I picked her up 
out of the crib and threw her on the floor … I didn’t throw her on the 
floor … I, more or less, I had a really strong grip on her and I put 
her on the floor and I pulled out her heart, and I cut open her chest 
and ripped out her heart.  And I stuffed the hearts in my pocket and 
then I started to stab myself in the chest … I stabbed myself three 
times and I was bleedin’ and I was wonderin’ how come I didn’t fall 
down like she did.  And, …, cause as soon as I stabbed her she fell 
down.  She started bleedin’ right away and I noticed that when she 
was bleedin’ she was still breathin’, even after I ripped out her 
heart, which I thought was kind of strange.  Uh, she was still 
breathin’, and, …, I could hear it, the blood gurgling up her … in her 
throat, and, …, I put their hearts in my pocket and the knives … I 
got the knives … I left the duct tape there.  I had brought some duct 
tape with me just in case, you know, I had brought it with me just in 
case one of ‘em, … if I had to tie somebody up but it never came 
down to that because of the way I done it.   
 

PX 171 3-4; see also SX 23 (transcript introduced at trial).     

 In Wiggins, the Supreme Court found it noteworthy that Wiggins had very 

few, if any, aggravating factors, noting that “Wiggins does not have a record of 

violent conduct that could have been introduced by the State to offset this 
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powerful mitigating narrative.  539 U.S. at 537.  As clearly demonstrated above, 

however, Thomas’s was not a case where the State’s evidence in support of the 

death penalty was “far weaker” than the mitigating evidence.  Id. at 538.  Thus, 

any evidence counsel may have discovered likely would not have induced the 

jury to vote for a life sentence.  Where the evidence of future dangerousness is 

overwhelming––as here––it is virtually impossible to establish Strickland 

prejudice.  Ladd, 311 F.3d at 360; Santellan, 271 F.3d at 198.  Finally, in 

Richter, the Supreme Court explained that the likelihood of prejudice cannot be 

merely “conceivable,” it must be “substantial.”  In this case, on this record, 

Thomas does not come close to establishing a “substantial” likelihood of 

prejudice.    

 For these reasons, even if this Court finds deficient performance, Thomas 

is not entitled to relief on this claim.  Ramirez v. Dretke, 398 F.3d 691, 697 (5th 

Cir. 2005) (reiterating that both prongs of Strickland must be satisfied in order 

to be entitled to relief). 

XII.XII.XII.XII.    No Error Arose from the Trial Court’s Limitation of Dr. Kate Allen’s No Error Arose from the Trial Court’s Limitation of Dr. Kate Allen’s No Error Arose from the Trial Court’s Limitation of Dr. Kate Allen’s No Error Arose from the Trial Court’s Limitation of Dr. Kate Allen’s 
Testimony During the Punishment Trial.Testimony During the Punishment Trial.Testimony During the Punishment Trial.Testimony During the Punishment Trial.    (Claim 15).(Claim 15).(Claim 15).(Claim 15).    

    
During the punishment trial, Thomas sought to have Dr. Kate Allen testify 

regarding Thomas’s background and statements of remorse.  At the behest of the 
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State, the trial court instructed Dr. Allen to “avoid anything that says mitigation 

or moral culpability.” The trial court also disallowed any testimony regarding 

Thomas’s remorse, ruling it hearsay.  41 RR 124. Thomas now complains that 

this restriction was unconstitutional. Petition at 220-24 . The state habeas court 

reasonably rejected this claim as set out below.   

The Court of Criminal Appeals has repeatedly held that only the 

individual juror can decide what mitigating weight, if any, is to be given to 

particular evidence.  See, e.g., Curry v. State, 910 S.W.2d 490, 495 (Tex. Crim. 

App. 1995).  “Although technically a ‘factual question,’ the mitigation issue is in 

reality a normative determination left to the subjective conscience of each juror.” 

 Howard v. State, 941 S.W.2d 102, 119 (Tex. Crim. App. 1996).  In this regard, 

then, Dr. Allen’s opinion would not assist the trier of fact, nor was she qualified 

to give such an opinion.  Thus, the trial court properly limited her testimony.  

Thomas also complains that Dr. Allen was not allowed to tell the jury that 

Thomas had expressed remorse to her.  Petition at 222-24.  But the Court of 

Criminal Appeals has held that the federal constitutional does not require the 

admission of a criminal defendant’s self-serving, out-of-court declarations of 

remorse when they are inadmissible under state law.  Lewis v. State, 815 S.W.2d 
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560, 568 (Tex. Crim. App. 1991) (defendant’s hearsay expressions of remorse not 

admissible at punishment phase of capital murder trial); Thomas v. State, 638 

S.W.2d 481, 484 (Tex. Crim. App. 1982) (defendant’s self-serving hearsay 

declarations offered by defendant in mitigation are ordinarily inadmissible). In 

Lewis, the court explained that “although the Eighth Amendment to the United 

States Constitution assures that no person shall be put to death without 

opportunity to bring before the sentencing authority all evidence of mitigating 

circumstances, the Constitution does not assure that the evidence be received in 

a form which is otherwise objectionable.”  And the court has just recently 

reiterated this.  See Renteria v. State, 206 S.W.3d 689, 697 (Tex. Crim. App. 

2006) (“Remorse following commission of a serious crime may well be a 

circumstance tending in some measure to mitigate the degree of a criminal’s 

fault, but it must be presented in a form acceptable to the law of evidence before 

he is entitled to insist that it be received over objection.”).  

Even if the trial court should have allowed to Dr. Allen to testify to 

Thomas’s alleged remorse, no error can be shown.  Several witnesses had 

already testified during guilt/innocence that Thomas was sorry and worried 

about forgiveness.  See, e.g., 33 RR 130-31, 133, 136.     
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For these reasons, the state habeas court reasonably rejected Thomas’s 

claim of trial court error.  Thus, federal habeas relief must be denied.   

 

 

XII.XII.XII.XII.    The Eighth Amendment Has Not Been Read to PThe Eighth Amendment Has Not Been Read to PThe Eighth Amendment Has Not Been Read to PThe Eighth Amendment Has Not Been Read to Prohibit the Execution of rohibit the Execution of rohibit the Execution of rohibit the Execution of 
the Mentally Ill. (Claim 16).the Mentally Ill. (Claim 16).the Mentally Ill. (Claim 16).the Mentally Ill. (Claim 16). 

 

In Atkins v. Virginia, the Supreme Court determined that the Eighth 

Amendment prohibited the execution of the mentally retarded. 536 U.S. 466 

(2002).  Thomas contends that this holding should be extended to the mentally 

ill.  Petition at 224-34.  The state habeas court reasonably rejected this claim as 

procedurally barred and as both legally and factually untenable.  10 SHCR  

3588-589 (¶¶137-39). 

The Fifth Circuit has consistently refused to find such a connection, 

repeatedly rejecting such claims, and Thomas provides no basis for changing 

that precedent in his case. In re Neville, 440 F.3d 220, 221 (5th Cir. 2006);  see 

also In re Woods, 155 Fed. Appx. 132, 136 (5th Cir. 2005) (“Atkins did not cover 

mental illness separate and apart from mental retardation, and [Thomas] points  

to no Supreme Court case creating such a rule.”).  Finally, this claim would also 
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require reliance on a new rule of law, making this claim Teague-barred.78  

For these reasons, this claim cannot be the basis for federal habeas relief. 

 

XIII.XIII.XIII.XIII.    Thomas’s Claim that the Jury’s Finding of Future Dangerousness Should Thomas’s Claim that the Jury’s Finding of Future Dangerousness Should Thomas’s Claim that the Jury’s Finding of Future Dangerousness Should Thomas’s Claim that the Jury’s Finding of Future Dangerousness Should 
be Revisited Must Fail.be Revisited Must Fail.be Revisited Must Fail.be Revisited Must Fail.    (Claim 17)(Claim 17)(Claim 17)(Claim 17)....    

 
As previously explained, Thomas removed his right eye prior to trial.  Once 

on death row, Thomas removed his left eye, thus rendering him completely blind. 

As a result, Thomas contends that he is now longer a future danger and, thus, 

                                            
78 Teague v. Lane, 489 U.S. 288 (1989). 

his death sentence violates the Eighth Amendment. Petition at 234-44.  This  

claim, presented in his second state habeas application, was rejected by the 

Court of Criminal Appeals as an abuse of the writ.   Ex parte Thomas, 69,859-02. 

This rejection operates as a procedural bar  to federal habeas review of the 

instant claim.  See, e.g., Emery v. Johnson, 139 F.3d 191, 195-96 (5th Cir. 1997); 

Fearance v. Scott, 53 F.3d 633, 642 (5th Cir. 1995).  
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 In order to overcome the procedural bar, Thomas asserts that he is 

actually innocent of the death penalty.  Petition at 240-41.  But his claim of 

actual innocence misapprehends Sawyer v. Whitley79 and its progeny.  As the 

Fifth Circuit explained in Henderson v. Thaler,  

In Sawyer v. Whitley, the Supreme Court defined “actual innocence 
more expansively by including procedural claims based on 
constitutional error at sentencing.  A Sawyer claim of actual 
innocence that the addresses the sentencing phase of trial does so 
the way a Schlup[80] claim addresses such error  at the guilt-
innocence phase.  To prevail on a Sawyer claim of actual innocence, 
the petitioner must show “by clear and convincing evidence that but 
for constitutional error at his sentencing hearing, no reasonable 
juror would have found him eligible for the death penalty under 
state law.”  
 

626 F.3d 773, 783-84 (5th Cir. 2010) (footnote added where indicated, other 

footnotes omitted).  Here, Thomas can allege no constitutional error prevented 

the jury from hearing the specific facts at issue in this claim; indeed, it is only 

his own actions that led to these new facts.  And even so, as the Court of 

Criminal Appeals pointed out in its order, these new facts “would not have made 

[Thomas] constitutionally ineligible for the death penalty.”  Buckner v. Polk, 453 

F.3d 195, 200 n.4 (4th Cir. 2006).    

                                            
 79  505 U.S. 333 (1992).   
 
 80  Schlup v. Delo, 513 U.S. 298 (1995).   
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 In any event, it is without merit.  Essentially, Thomas contends that the 

jury’s finding of future dangerousness has been obliterated by his self-inflicted 

blindness.  But the Fifth Circuit has previously rejected such challenges to the 

sufficiency of the evidence regarding future dangerousness.  See Hughes, 191 

F.3d at 623 (rejecting as Teague-barred a claim that the State’s evidence on 

future dangerousness was unreliable because of its “age,” thus implicitly 

rejecting Hughes’s claim that the evidence now, that he had not “committed a 

criminal act or engaged in any other ‘antisocial conduct’ in more than 20 years,” 

somehow invalidated the jury’s finding of future dangerousness.)   

 Regardless, Thomas is entitled to relief only if, upon the record evidence 

viewed in the light most favorable to the government, “no rational trier of fact 

could have found proof of guilt beyond a reasonable doubt.”  Jackson v. Virginia, 

443 U.S. 307, 324 (1979); see also Martinez v. Johnson, 255 F.3d 229, 245 (5th 

Cir. 2001) (applying the Jackson standard to post-AEDPA claims that evidence 

of future dangerousness was legally insufficient).  Under this standard, a federal 

court gives great weight to the state court’s determination.  Miller, 200 F.3d at 

286.  Even where the relevant evidence is “either circumstantial or based on the 

credibility of various witnesses, this alone is insufficient to supplant the jury’s 
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determination.”  Green, 160 F.3d at 1047.  This is because the trier of fact has 

broad discretion to “resolve conflicts in testimony, to weigh evidence, and to 

draw reasonable inferences from basic facts to ultimate facts.”  Jackson, 443 U.S. 

at 319.   

 Under Texas law, the jury can consider a variety of factors to determine 

the defendant’s future dangerousness, including circumstances of the offense; 

the calculated nature of the defendant’s actions, the forethought and 

deliberateness involved in executing the criminal  act, the defendant’s prior 

criminal  record, the defendant’s age and personal circumstances, whether the 

defendant was acting under duress or control of another, psychiatric evidence, 

and character evidence.  Wardrip v. State, 56 S.W.3d 588, 594 n.7 (Tex. Crim. 

App. 2001); Solomon v. State, 49 S.W.3d 356, 362-63 (Tex. Crim. App. 2000).  In 

addition, the circumstances of the offense alone may be sufficient to support an 

affirmative answer to the first special issue.  Miller, 200 F.3d at 286; Smith v. 

State, 74 S.W.3d 868, 870 (Tex. Crim. App. 2002); Wilson v. State, 7 S.W.3d 136, 

142 (Tex. Crim. App. 1999).  Future dangerousness may also be inferred from an 

escalating pattern of disregard for the law.  Trevino v. State, 991 S.W.2d 849, 

854 (Tex. Crim. App. 1999); King v. State, 953 S.W.2d 266, 271 (Tex. Crim. App. 
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1997).  Finally, the evidence may be sufficient to support an affirmative finding 

on future dangerousness even where the defendant’s criminal history was 

minimal or whether the defendant presented positive character evidence.  See 

Hughes, 191 F.3d at 620-21; Fierro v. Lynaugh, 879 F.2d 1276, 1280 (5th Cir. 

1989).   

 In addition to the disturbing evidence of the crime itself––including the 

fact that Thomas carefully and deliberately took three knives and duct tape with 

him and the fact that he went to Laura’s apartment when he knew Bryant would 

be gone––the State presented evidence of his juvenile criminal history.  A 

criminal history that coincided very nearly with ages at which Thomas admitted 

he started using marijuana and alcohol on a regular basis.  And while the jury 

heard ample evidence regarding Thomas’s mental illness, there was also 

evidence that he tended to exaggerate or feign the symptoms to avoid harsher 

punishment.  Finally, with respect to the instant claim, Thomas had already 

gouged out one eye by the time the trial started.  The jury nonetheless sentenced 

him to death.   

 Because Thomas has not demonstrated that the evidence was insufficient 

to support the jury’s finding of future dangerousness, federal habeas relief must 
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be denied.   

XIVXIVXIVXIV....    Counsel Were Not Constitutionally Ineffective in their Handling of Counsel Were Not Constitutionally Ineffective in their Handling of Counsel Were Not Constitutionally Ineffective in their Handling of Counsel Were Not Constitutionally Ineffective in their Handling of 
    Expert Witnesses.Expert Witnesses.Expert Witnesses.Expert Witnesses.    (Claim 18).(Claim 18).(Claim 18).(Claim 18). 
 
 Thomas next challenges counsel’s handling of several of the expert 

witnesses.  Petition at 244-80.  But as explained fully below, each of these claims 

was reasonably rejected by the state habeas court.    

 

 

A.A.A.A.    Counsel was not ineffective with respect to his handling of Counsel was not ineffective with respect to his handling of Counsel was not ineffective with respect to his handling of Counsel was not ineffective with respect to his handling of Dr. Dr. Dr. Dr. 
GripGripGripGriponononon....    

 
With respect to Dr. Gripon, Thomas contends that counsel “failed 

completely to prepare” and “provide Dr. Gripon with available information” 

regarding Thomas’s sanity. Petition at 245; see also id. at 245-50.  In support of 

this claim, Thomas points to an affidavit from Dr. Gripon in which he says that 

he did not remember reviewing all of the materials the defense was given by the 

State in discovery.  But lead counsel Hagood stated in his affidavit that his 

“recollection is that we gave him a copy of everything we had received in 

discovery.”  6 SHCR 2152.  Hagood states further that “Dr. Gripon never 

complained that items were missing from the materials sent to him.”  Id. at 
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2153.  Indeed, Dr. Gripon’s testimony at trial bears this out.  When asked by 

defense counsel what he had reviewed, Dr. Gripon answered:  

I have reviewed offense reports, crime-scene photographs, witness 
statements, videotapes, audiotapes, information from those who 
interviewed this individual around or about the time of arrest and 
then subsequent to that.  I’ve reviewed jail records.  I’ve reviewed 
medical records.  I’ve reviewed treatment records of his treatment 
once he was begun on treatment using psychoactive medication.  
I’ve reviewed reports of other people who have examined him and 
interviewed him and whatever opinion or conclusion they have come 
to.  I’ve read expert reports in regard to this particular case of 
people who have testified.  I’ve read anything that was provided to 
me that would help me have some kind of understanding of this 
man in these circumstances.  
  

36 RR 73.  This flatly contradicts (a) Thomas’s general contention that Dr. 

Gripon did not receive everything the defense had and (b) his specific contention 

that “defense counsel failed to provide its sole psychiatric witness with key 

evidence––for example the videotaped confession––which would have raised and 

wildly waved red flags.” Petition at 245-47.  It also fully supports the state 

habeas court’s finding that Dr. Gripon was provided everything defense counsel 

had received in discovery.  10 SHCR 3555 (¶186).   

Regarding Dr. Gripon’s direct examination, Hagood stated:  

Strategically, there may have been some questions I did not ask.  
Our position was always that [Thomas’s] psychosis was not caused 
by a substance but was organic.  However, I had discussed the case 
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with Dr. Crowder and Dr. Richard Rogers.  I attempted to avoid any 
questions of Dr. Gripon which would highlight that [Thomas] was 
willingly taking drugs prior to the murders as well as anything that 
would make [Thomas] more blameworthy or less sympathetic in 
front of the jury.  Dr. Crowder had been unable to rule out 
substance induced psychosis and Dr. Rogers indicated that testing 
showed [Thomas] was manipulative and “blew the top off” the 
questions indicating malingering.  I was being careful not to elicit 
information from our expert which the State’s expert could use 
against [Thomas].   
 

6 SHCR 2153.   

 

 Thomas’s argument regarding the state habeas court’s findings, 10 SHCR 

3555-556 (¶¶186-97), does not rise to the level of the clear and convincing 

evidence necessary to rebut them.  28 U.S.C. §2254(e)(1).  Ultimately, the state 

court reasonably concluded that Thomas could not establish constitutionally 

ineffective assistance of counsel.  10 SHCR 3579 (¶¶89-90); see Martinez v. 

Quarterman, 481 F.3d 249, 257 (5th Cir. 2007) (To fault counsel for not asking 

certain questions “is to engage in the kind of hindsight second-guessing that 

Strickland warned against.”).  For these reasons, federal habeas relief must be 

denied.     

B.B.B.B.    Counsel were not ineffective for failing to lCounsel were not ineffective for failing to lCounsel were not ineffective for failing to lCounsel were not ineffective for failing to lodge a odge a odge a odge a DDDDaubertaubertaubertaubert////KellyKellyKellyKelly    
objection to Dr. Scaranoobjection to Dr. Scaranoobjection to Dr. Scaranoobjection to Dr. Scarano.  .  .  .      
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Thomas contends Dr. Scarano’s qualifications as neuropharmacologist 

and/or psychopharmacologist should have been challenged. Petition at 250-56 

(citing Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993); Kelly 

v. State, 824 S.W.2d 568 (Tex. Crim. App. 1992)).  Lead counsel Hagood 

responded in his second affidavit that he was not only fully aware of Dr. 

Scarano’s qualifications, but also that it was his understanding that as a medical 

doctor and psychiatrist, part of Dr. Scarano’s education and training would 

include the pharmacological effect of drugs and alcohol on the brain and 

psychotic behavior.  He stated further that he did not consider 

neuropharmacology to be the sole basis of Dr. Scarano’s opinion and diagnosis.  

Finally, because Dr. Harrison testified that combination of DXM, marijuana and 

alcohol can cause psychotic behavior––exactly what Dr. Scarano testified to––

Hagood felt that challenging Dr. Scarano’s qualifications would be frivolous.  

And counsel is not required to make frivolous motions. 

Dr. Scarano also responded to Thomas’s accusations that he was not 

qualified to provide an opinion regarding Thomas’s substance abuse and its 

related psychosis.  Dr. Scarano first explained that the majority of his work as a 

forensic psychiatrist involves the examination and evaluation of individuals in 
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the criminal justice system, many of whom have a history of drug abuse––like 

Thomas.  An evaluation of the defendant’s drug abuse is an integral and 

important part of the forensic psychiatric examination and evaluation.  As a 

result, he has been appointed by courts and hired by both the prosecution and 

the defense as an expert.   

Dr. Scarano explained further that a significant and important part of a 

(forensic) psychiatrist’s training is learning and understanding the effects of 

medications, alcohol and drugs on the central nervous system.  In clinical 

practice, these doctors must utilize and apply their knowledge and expertise in 

evaluating the mental state of criminal  defendants.  For instance, in Texas, 

while voluntary intoxication does not constitute a defense to the commission of a 

crime, it can be used in mitigation of punishment.  For that reason, an 

experienced forensic psychiatrist will explore a criminal defendant’s drug use.   

Beyond that, in any case where insanity is asserted as an affirmative defense, 

the voluntary intoxication of the defendant must be evaluated––as was the case 

here.  He also stated that an evaluation for competency to stand trial requires a 

forensic psychiatrist’s examination and evaluation of the defendant’s drug use.   

Further, neuropharmacologists and psychopharmacologists are not 
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physicians.  Rather, they are consultants whose services may be requested by 

the physician responsible for the evaluation and or treatment of the patient.  

Many physicians––family physicians, emergency room physicians, internists, 

pediatricians and psychiatrists––have expertise in identifying the effects of 

drugs or their absence on human behavior.  It is these front-line doctors who 

treat and/or evaluate patients with drug abuse problems who have developed the 

knowledge and clinical experience in relating the effects of drug abuse with 

behavior.  The non-physician neuropharmacologist or psychopharmacologist is a 

second or third tier consultant who adds a piece of data to the universe of data 

that needs to be evaluated in the case of any single patient.  But it is up to the 

treating doctor––with clinical experience––to decide whether such is necessary.  

Dr. Scarano was critical of Thomas’s claim because it seeks to turn the practice 

of medicine on its head by insisting that these second or third tier consultants 

should take the place of experienced and knowledgeable clinical physicians.   

Regarding Thomas’s specific claim that Dr. Scarano merely went to the 

internet, typed in “Dextromethorphan” and relied on the reports found, Petition 

at 251, Dr. Scarano explained that the internet is an important investigative tool 

when researching any question.  Indeed, much of what has been written about 
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DXM can be found that way, and this was true at the time of Thomas’s trial.  

Interestingly, Dr. Gur––one of the experts hired during the state habeas 

proceedings––provides a citation to a website as an important tool.   

Thomas also claims that Dr. Scarano is biased against people who use 

chemical substances and are also psychotic, the proof of which Thomas says can 

be found in Dr. Scarano’s writing to legislators wherein he advocates narrowing 

the volitional arm of the insanity defense to eliminate personality disorders, 

impulse control disorders and intentional use of intoxicants.  Petition at 253.   As 

an initial matter, as Dr. Scarano pointed out, there is no volitional arm to the 

insanity defense, and beyond that, voluntary intoxication does not constitute a 

defense to the commission of a crime.  Second, Dr. Scarano stated that Thomas 

did not explore his consultative efforts to the lay mental health community in 

their attempt to change the insanity law.  Thomas also did not consider Dr. 

Scarano’s membership in the State Bar of Texas, Disability Issues Committee, 

and the Texas Lawyers’ Assistance Program.    

The state habeas court specifically found that “Dr. Scarano is a qualified 

expert in forensic psychiatry.”  10 SHCR 3551 (¶168).  The court then concluded 

as follows: 
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73. [Thomas] has failed to prove by a preponderance of the 
evidence that Dr. Scarano was not qualified to render a 
diagnosis involving substance-induced psychosis.   

 
74. [Thomas] has failed to prove by a preponderance of the 

evidence that the Court would have excluded Dr. Scarano’s 
testimony.   

 
75. [Thomas] has failed to prove by a preponderance of the 

evidence that defense counsel was ineffective for not 
requesting a Daubert/Kelly hearing regarding Dr. Scarano.   

 
10 SHCR 3577.  The court further concluded, “Defense counsel has set out 

reasonable trial strategy to justify” this decision.  Id. at 3578 (¶81). Nothing 

Thomas argues calls into question the reasonableness of these conclusions.  See 

Richter, 131 S. Ct. at 788 (if there is any “reasonable argument that counsel 

satisfied Strickland’s deferential standard,” the state court’s denial will be 

upheld).   As such, federal habeas relief must be denied.   

 C.C.C.C.    Counsel were not ineffective for failing to lCounsel were not ineffective for failing to lCounsel were not ineffective for failing to lCounsel were not ineffective for failing to lodge a odge a odge a odge a DaubertDaubertDaubertDaubert////KellyKellyKellyKelly    
objection to Dr. Axelradobjection to Dr. Axelradobjection to Dr. Axelradobjection to Dr. Axelrad....    

 
Thomas similarly contends Dr. Axelrad’s qualifications as 

neuropharmacologist and/or psychopharmacologist should have been challenged. 

Petition at 256-58.  Lead counsel Hagood also responded to this allegation in his 

second affidavit.  As with Dr. Scarano, Hagood was fully aware of Dr. Axelrad’s 

qualifications.  And he also did not believe that neuropharmacological findings 
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were the sole basis of Dr. Axelrad’s qualifications.   

Dr. Axelrad also responded to Thomas’s accusations.  Dr. Axelrad 

explained that he is a practicing psychiatrist, specializing in adult psychiatry, 

neuropsychiatry, pain medicine, psychoanalysis and forensic psychiatry.  He is 

also board certified by the American Board of Psychiatry and Neurology in 

general psychiatry, forensic psychiatry and pain medicine.  During the course of 

his career, Dr. Axelrad has practiced in all of these specialties.  Further, he has 

performed numerous assessments for drug and alcohol dependency as part of a 

drug abuse treatment program he supervised.   

Regarding Thomas’s specific claim, Dr. Axelrad stated that his course of 

study––during medical school and throughout his career––included medical 

pharmacology courses designed to offer a sound background in pharmacology as 

a basic medical science.  This provided the opportunity to prepare for the further 

study of therapeutics and clinical pharmacology. And this included a thorough 

introduction to the general principles pharmacodynamics and pharmacokinetics 

as well as the pharmacological and toxicological properties of the major drug 

classes.  Emphasis was placed on understanding the mechanisms of drug-

induced modifications of the physiological functions in the patient, diagnosing 
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and treating acute phases of illness, such as managing withdrawal by 

detoxification protocols, as well as participating in rehabilitation programs that 

promote abstinence and restoration of functioning.    

Dr. Axelrad also explained that his specialty in pain medicine requires 

extensive knowledge in neuropharmacology and psychopharmacology, including 

the effect of medication on the brain and drug interaction.   

Thomas specifically takes issue with Dr. Axelrad’s testimony as to whether 

marijuana can induce psychosis.  When he answered affirmatively, he referenced 

his personal experience in dealing with Vietnam veterans.  Petition at 256 

(citing 34 RR 81, 92).  Dr. Axelrad explained that his specific experience came as 

Chief of the in-patient services at Walter Reed Army Medical Center and Chief 

of Mental Hygiene at Fort Ord Army Bas in Monterrey, California.   

Finally, with regard to Dr. Axelrad’s specific diagnosis of Thomas, he 

explained that pharmacology was not the only basis for his opinion.  First, a 

substance-induced mental illness occurs when a substance impacts the brain and 

the central nervous system, causing the signs and symptoms of a mental 

disorder.  The records provided to Dr. Axelrad indicated that Thomas was a 

heavy drinker (having first started drinking at age ten) and that he used 
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marijuana almost daily (having started at age thirteen).  Further, Thomas and 

his girlfriend both stated that he had started using DXM in the weeks before the 

murders.  Importantly, there is no indication of any severe or acute symptoms of 

psychosis prior to the addition of DXM.  Dr. Axelrad stated that he interviewed 

Thomas and took a history from him––including his education and marriage to 

Laura, the birth of their son, his work history, and his lack of psychiatric issues 

prior to two months before the murders.  

 

The state habeas court concluded as follows:   

76. [Thomas] has failed to prove by a preponderance of the 
evidence that Dr. Axelrad was not qualified to render a 
diagnosis involving substance induced psychosis.   

 
77. [Thomas] has failed to proved by a preponderance of the 

evidence that the Court would have excluded Dr. Axelrad’s 
testimony.   

 
78. [Thomas] has failed to prove by a preponderance of the 

evidence that defense counsel was ineffective for not 
requesting [a] Daubert/Kelly hearing on Dr. Axelrad.   

 
10 SHCR 3578.  These conclusions are fully supported by the record, and nothing 

Thomas argues to this Court calls into question the reasonableness of them.  As 

such, federal habeas relief must be denied.  
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D.D.D.D.    Defense counsel were not ineffective for failing to call Defense counsel were not ineffective for failing to call Defense counsel were not ineffective for failing to call Defense counsel were not ineffective for failing to call Larry Larry Larry Larry 
FitzgeraldFitzgeraldFitzgeraldFitzgerald    during the punishment trial.  during the punishment trial.  during the punishment trial.  during the punishment trial.      

 
Thomas next contends that defense counsel were ineffective for failing to 

call Larry Fitzgerald during the punishment trial. Petition at 258⋅66.  

Fitzgerald––on voir dire by the State outside the presence of the jury––testified 

that he had been the public information officer for the Texas Department of 

Criminal  Justice, but he was now retired.  41 RR 142.  The State then 

established that Fitzgerald had not aided in the development of TDCJ policies, 

had never investigated crimes in the penitentiary and had not gathered any 

statistics on his own.  Id. at 141-46.  Fitzgerald further explained that the tape 

he was going to show the jury had been provided to him by the Texas Defenders 

Service.  Id. at 144-45.   

 During the state habeas proceedings, Hagood explained in his second 

affidavit that under the blistering examination by the State, Fitzgerald did not 

come off as a respected expert.  Instead, he came looked like a bureaucrat who as 

being used by a defense-oriented organization.  Hagood did not want a repeat of 

that performance in front of the jury.  6 SHCR 2151.  Indeed, prosecutor 

Ashmore stated in his affidavit that he was hoping Fitzgerald would testify so 

that he could discredit him in front of the jury.  Id. at 2331 (“I thought he was 
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one of the worst witnesses I have seen in some time and felt that he would be 

very damaging if the defense used him.”) 

 The state habeas court specifically found that Hagood’s decision not to call 

Fitzgerald was the result of trial strategy.  10 SHCR 3559 (¶219); see also id. at 

3580-581 (¶¶98-99).  Indeed, the decision to call witnesses and the presentation 

of evidence is solely the province of defense counsel.  See Martinez, 481 F.3d at 

255 n.3 (It is counsel’s decision to decide whether, on balance, the TLE evidence 

was more helpful than harmful.”). And as the Supreme Court recently reiterated, 

if there is any “reasonable argument that counsel satisfied Strickland’s 

deferential standard,” the state court’s denial will be upheld. Richter, 131 S. Ct. 

at 788. 

 For these reasons, habeas relief must be denied on this claim.  

    E.E.E.E.    Counsel were not ineffective for not challengCounsel were not ineffective for not challengCounsel were not ineffective for not challengCounsel were not ineffective for not challenging the testimony of ing the testimony of ing the testimony of ing the testimony of 
Royce SmitheyRoyce SmitheyRoyce SmitheyRoyce Smithey.  .  .  .      

    
Thomas challenges counsel’s decision not to challenge the testimony of 

Royce Smithey, who testified for the State during the trial on punishment.  

Petition at 266-74.   

Regarding Smithey, Hagood stated that the defense did not challenge his 

credentials because they intended to use him to get much of the information they 
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had originally intended to get out through Fitzgerald.  And it would make little 

sense to exclude an expert that the defense wanted to use to their benefit.  

Indeed, the videotape of the conditions at the prison came in through Smithey. 

Further, the defense was able to establish that Thomas––if given a life sentence–

–would be sent to a maximum security unit and that he would never reach the 

best classification. Finally, he testified that an inmate serving a capital life 

sentence is not housed in open housing with other inmates, is ineligible for 

furloughs and trustee status and cannot work outside the unit.   

The state habeas court reasonably concluded that Thomas had not 

established ineffective assistance counsel.  10 SHCR 3580 (¶95); see also id. at 

3581 (¶¶100-03).   

    F.F.F.F.    Dr. OropezaDr. OropezaDr. OropezaDr. Oropeza    

Finally, Thomas contends that Dr. Oropeza was not statutorily qualified to 

either render an opinion on sanity or examine Thomas and give an opinion on 

competency.  He also contests Dr. Oropeza’s diagnosis of anti-social personality 

disorder.  Petition at 274-80.  During the state habeas proceedings, Dr. Oropeza 

provided an affidavit fully setting out his credentials, training and expertise.  In 

his second affidavit, lead counsel Hagood explained that he had no reason to 
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challenge Dr. Oropeza’s qualifications.  6 SHCR 2151-152.  

The state habeas court ultimately––reasonably––concluded that Thomas 

had again failed to establish ineffective assistance counsel.  See 10 SHCR 3578 

(¶¶82-84).  Thus, federal habeas relief must be denied.      

XV.XV.XV.XV.    Counsel Were Not Constitutionally Ineffective for Failing to Object to Counsel Were Not Constitutionally Ineffective for Failing to Object to Counsel Were Not Constitutionally Ineffective for Failing to Object to Counsel Were Not Constitutionally Ineffective for Failing to Object to 
Inadmissible EInadmissible EInadmissible EInadmissible Evidencevidencevidencevidence    or Leading Questions.or Leading Questions.or Leading Questions.or Leading Questions.    (Claim 19).(Claim 19).(Claim 19).(Claim 19).    

    
        Thomas next attacks counsel for failing to object to a variety of 

inadmissible evidence.  Petition at 280-87.  First, he points to the State’s cross 

examination of Nurse Nancy Sims, contending that the State “inappropriately 

sought to extrapolate lay opinions based on lay witnesses’ perceptions of Thomas 

before or after the murders to the specific time of the murders on March 27, 

2004.”  Id. at 281; see also id. at 281-83.  Thomas also argues that defense 

counsel “failed to challenge lay opinion testimony regarding the State’s 

substance-induced psychosis theory.”  Id. at 282 (citing 34 RR 24-25).  Second, 

Thomas argues that defense counsel failed to object to leading questions by the 

State.  Id. at 283-84.  Finally, Thomas argues that defense counsel failed to 

object to the admission of hearsay evidence that allegedly came in through the 

testimony of Bryant Hughes, Laura’s boyfriend at the time of the murders.  Id. 

at 284-86.  As explained below, the state habeas court reasonably rejected this 
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global attack on counsel’s performance.   

    A.A.A.A.    Lay testimonyLay testimonyLay testimonyLay testimony    

        This attack focuses mainly on the testimony of Nurse Nancy Sims, a nurse 

at the Grayson County jail, and Texas Ranger William Bennie.81  Nurse Sims 

was called as a witness during the defense’s case-in-chief.  33 RR 96-127.  During 

the State’s cross-examination, the prosecution elicited the following testimony:   

 Q.  And you walked up to holding cell 3, and the defendant said, 
 I’m sorry.  

 
 A.  Correct. 
 
 Q. Correct? You asked him what he was sorry for, he hadn’t done 

 anything to you.  And he responded, I cut their hearts out.  
 After I stabbed them, I cut their hearts out. I didn’t mean to 
 hurt anybody.  Please, Ms. Natalie, as God as my witness, I 
 didn’t mean it.   

 
 A. Correct.  
 
 Q.  Okay.  Indicating [] does that indicate to you in any manner, 

 shape, or form the defendant knew that by cutting the 
 hearts out of Laura Thomas, Andre Boren, and Leyha Hughes 
 that he had done something wrong?  

 
 A.  It indicates, yes sir, that he does know. … 
 
 Q.  So, even during the time he was going through some 

 delusional thought process, he was still able to indicate that 
                                            

81  The testimony Thomas points to is actually that of Sergeant Bruce 
Dawsey, Sherman Police Department.   
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 he knew what he did was wrong?  
 
 A.  Yes, sir.   
 

 33 RR 130-31; see also id. at 133 (testimony that Thomas’s statement, “I’m sorry 

for everything I have done.  I have let my family down”  was an indication that 

he knew what he had done was wrong); 136 (testimony that after Thomas had 

pulled his eye out, he was still concerned about forgiveness––another indication 

that he knew what he had done was wrong), 146 (even though Thomas continues 

to exhibit delusional behavior, he “continues to recognize that he [] his actions 

were wrong in killing Laura Thomas and those two kids.”), 152 (same), 169 

(same).   

  Thomas also points to the following testimony from Jennifer Loyless, a 

triage specialist at MHMR Services of Texoma: 

 Q. Are you familiar with Dextromethorphan? 
 
 A. No, I’m not.  
 
 Q. It is Coricidin.  It is contained in Coricidin cold tablets, cough 

 and cold.   
 
 A. Yes.   
 
 Q. And, of course, you are aware that that can cause problems in 

 behavior in  co [] in perception and cognition.  
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 A.  I’m not a physician, but any substance could change that, yes. 
  Correct.  

 
 Q. So it would be [] have been important to you insofar as 

 knowing why the  defendant was exhibiting this behavior or 
 why he was saying what he did, to know whether he had been 
 doing Coricidin, antipsychotic drugs, drinking, and smoking 
 marijuana, prior to coming in and see you, right?  

 
 A.  Yes.  
 

 34 RR 24-25.   

 

 

  Lead counsel Hagood responded to this allegation in his second affidavit: 

 The complained of lay opinions were to my recollection actually 
questions about the witnesses’ personal observances rather than 
medical diagnoses.  There was no reason to object to her 
qualifications.  In fact, I am personally familiar with Ms. Sims, and 
I believe the court would have allowed her to testify to [Thomas’s] 
actions since she has treated more than one mentally disturbed 
person in jail during her years as jail nurse.   

 
 6 SHCR 2156.    And regarding Loyless, she merely agrees that a substance can 

effect cognition and perception.  As explained by Drs. Scarano, Axelrad and 

Oropeza––at length––this is basic knowledge in the medical community.  

Finally, regarding the testimony of Sergeant Dawsey, he explained that he had 

walked the route as described by Thomas.  27 RR 158-66.   
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  Ultimately, the state court reasonably concluded that Thomas had wholly 

failed to establish ineffective assistance of counsel.  10 SHCR 3581 (¶¶104-05).  

Thus, federal habeas relief must be denied.   

        B.B.B.B.    Leading questionsLeading questionsLeading questionsLeading questions    

         Here, Thomas argues that the State “repeatedly lead both lay and expert 

witnesses to merely accede to his own testimony about the ultimate issue of Mr. 

Thomas’s mental state and regarding the State’s substance-induced psychosis 

theory.”  Petition at 283; see also id. at 283-84.  Thomas points specifically to the 

questioning of Sergeant Dawsey, 27 RR 171, Dr. Scarano, 31 RR 120, and Danny 

Thomas, 28 RR 155.  Again, Hagood responded to this allegation in his second 

affidavit:  

 Often, even if you can object, you do not to avoid annoying the jury 
or delaying the trial.  This is particularly true if the information 
does not harm [Thomas] or merely restates previous evidence.  
Often jurors think you are trying to hide something if you object to 
everything.  In this case there were several instances where I chose 
not to object even if I had a legal basis to do so.   

 
  First, [Thomas] claims that I allowed the prosecution to lead 

Ranger William A. Bennie.  Having looked at the citation given by 
[Thomas] in his application ([27 RR 171)] it is clear that I did not.  
Ranger Bennie’s testimony is not contained at that location nor was 
Ranger Bennie ever asked a question regarding the “quickest route.” 
The question regarding the quickest route was actually asked of 
Officer Dawsey.  The information elicited by Ms. Peterson ([27 RR 
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167]) that the officer had walked what he believed to be the quickest 
route.  There was simply no reason to object to a leading question 
when that evidence was already before the jury.   

 
  [Thomas] also complains about leading questions to Dr. 

Scarano and my failure to object.  Dr. Scarano had already testified 
about his diagnosis and his conclusions regarding [Thomas].  There 
was no doubt that the court would allow this doctor to opine on 
whether [Thomas’s] illness and his subsequent conduct while in a 
psychotic state would be admissible.  I strategically chose not to 
object to information that was admissible.  I hoped the trial would 
move more rapidly and would prevent the State from dwelling at 
greater length on hurtful facts that would have been shown 
inevitably by questions in proper form.   

 
6 SHCR 2156-157.   
 

  Ultimately, the state court reasonably concluded that Thomas had wholly 

failed to establish ineffective assistance of counsel.  10 SHCR 3581 (¶¶104-05).  

Thus, federal habeas relief must be denied.  See Burnett v. Collins, 982 F.2d 922, 

930 (5th Cir. 1993) (“failure to object to leading questions and the like is 

generally a matter of trial strategy as to which we will not second-guess 

counsel”).    

    C.C.C.C.    HearsayHearsayHearsayHearsay    

        Here, Thomas focuses on the testimony of Bryant Hughes.  He argues that 

by not objecting to the State’s leading questions, the prosecution was able 

develop “a rational motive for Mr. Thomas’s irrational murders: that Mr. 
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Thomas allegedly wanted Laura Boren back, and was enraged after she rejected 

him over the telephone.”  Petition at 285; see also id. at 284-86.  Responding to 

this part of Thomas’s allegation, Hagood stated:   

 The portion of Bryant Hughes[’s] testimony referenced by Thomas 
([30 RR 39-43]) may not have been hearsay.  The statements 
attributed to the murder victim, Laura Hughes, were admitted to 
show that they were spoken, but not necessarily for the truth of the 
matter.  Additionally, if Laura’s phone conversation and subsequent 
statements were hearsay, they would qualify as an exception to the 
hearsay rule because it was a statement of the declarant’s then 
existing state of mind, emotion, sensation, or physical condition 
(such as intent, pain, motive, design, mental feeling …).  Because I 
believed the court would let Laura’s statements in, I certainly would 
not have objected because it would appear we were hiding 
something from the jury and because there would be many other 
ways that same evidence, regarding discord between [Thomas] and 
his estranged wife, Laura, would have come into evidence.  If I had 
felt an objection was warranted, I would have prompted Ms. 
Peterson to object.   

 
 6 SHCR 2157-158.   

  Ultimately, the state court reasonably concluded that Thomas had wholly 

failed to establish ineffective assistance of counsel.  10 SHCR 3581 (¶¶104-05).  

Thus, federal habeas relief must be denied.   

XVI.XVI.XVI.XVI.    Counsel Were Not Ineffective for Failing to Challenge the JuCounsel Were Not Ineffective for Failing to Challenge the JuCounsel Were Not Ineffective for Failing to Challenge the JuCounsel Were Not Ineffective for Failing to Challenge the Jury ry ry ry 
Instruction on Voluntary Intoxication.Instruction on Voluntary Intoxication.Instruction on Voluntary Intoxication.Instruction on Voluntary Intoxication.    (Claim 20)(Claim 20)(Claim 20)(Claim 20). 

 
By this claim, Thomas challenges (1) the preliminary instructions 
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discussed during voir dire, Petition at 288-90, (2) the PowerPoint presentation 

made during voir dire, Petition at 290-92, (3) the State’s opening statement, 

Petition at 292-93, (4) the State’s closing argument, Petition at 293-96, and (5) 

the jury instruction on voluntary intoxication.  But as discussed below, the state 

court reasonably rejected this claim.   

The defense’s theory of the case was that Thomas was insane and that his 

psychosis was organic. The State’s central theory was that Thomas’s psychosis 

was substance-induced, arising from his combined use of alcohol, marijuana and 

DXM in the days, weeks and months leading up to the murders. The jury was 

charged as follows: 

It is an affirmative defense to the conduct charged that, at the time 
of conduct charged, the actor, as a result of severe mental disease or 
defect, did not know that his conduct was wrong. 
 
The term “mental disease or defect” does not include an abnormality 
manifested only by repeated criminal or otherwise antisocial 
behavior. 
 
The burden of proof is on the defendant to prove such a defense by a 
preponderance of the evidence. The term “preponderance of the 
evidence” means the greater weight of credible evidence. 

 
You are further instructed that voluntary intoxication does not 
constitute a defense to the commission of a crime.  

 
“Intoxication” means disturbance of mental or physical capacity 
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resulting from the introduction of any substance into the body. 
 

5 CR 1675-676. This comports with state law. See Tex. Penal Code ' 8.04.  

Indeed, state law expressly provides that “[w]hen temporary insanity is relied 

upon as a defense and the evidence tends to show that such insanity was caused 

by intoxication, the court shall charge the jury in accordance with the provisions 

of this section.” Tex. Penal Code §8.04(c). 

Thomas contends that this was in error because the record is “devoid of 

any proof that [he] was intoxicated at the time of the crime.”  Petition at 286.  

But that is simply not true. As the State explained in its opening statement, 

“intoxication” applies not just to the exact time of the offense but also to any 

mental or physical disturbance resulting from the introduction of any substance 

into the body. 27 RR 35. The record fully supports the conclusion that Thomas’s 

psychosis was drug-induced: (1) Thomas told Dr. Oropeza that he had smoked 

marijuana the night before the murders, 36 RR 106; (2) tests showed marijuana 

metabolites in Thomas’s urine; (3) a blood test revealed the presence of DXM 

several hours after the murders; (4) Thomas told Nurse Sims that if it had not 

been for the drugs, the murders wouldn’t have happened 35 RR 42; and (5) Dr. 

Gripon admitted on cross-examination that the combined use of marijuana, 
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alcohol and DXM could exacerbate a pre-existing condition of schizophrenia, 36 

RR 111. Further, a number of witnesses testified to Thomas’s alcohol and/or 

drug use. 27 RR 185-87; 29 RR 113, 137-40, 186, 203-04, 221-24, 226,235-35; 31 

RR 92-94. The State’s experts also concluded that Thomas’s psychosis was 

substance-induced. 31 RR 54, 112; 34 RR 78-79. Indeed, Dr. Scarano testified 

that Thomas admitted to consuming marijuana, alcohol and DXM approximately 

thirty-six hours before the murders. 31 RR 113-15.  Based on this record, then, 

the jury instruction was entirely proper.   

Further, to the extent Thomas contends that the voluntary intoxication 

instruction somehow precluded the jury from finding insanity, he is wholly 

wrong.  The jury could still find Thomas insane as long as they believed that 

Thomas’s illness was not substance-induced and they believed as a result of that 

mental illness, he did not know that what he was doing on the morning of March 

27, 2004, was wrong.   

Because voir dire was conducted with this in mind and because the State’s 

opening and closing statements did not in any way misstate the law, counsel 

cannot be ineffective for failing to object.  Thus, the state habeas court 

reasonably rejected this claim, 10 SHCR 3566-569 (¶¶18-33), and federal habeas 
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relief must be denied.   

XVII.XVII.XVII.XVII.    Given That Thomas Has Not Established His Individual Claims of Given That Thomas Has Not Established His Individual Claims of Given That Thomas Has Not Established His Individual Claims of Given That Thomas Has Not Established His Individual Claims of 
Ineffective Assistance of Counsel, His Claim Of Cumulative Error Must Ineffective Assistance of Counsel, His Claim Of Cumulative Error Must Ineffective Assistance of Counsel, His Claim Of Cumulative Error Must Ineffective Assistance of Counsel, His Claim Of Cumulative Error Must 
Also Be Denied. (Claim 21)Also Be Denied. (Claim 21)Also Be Denied. (Claim 21)Also Be Denied. (Claim 21)....    

 
Thomas asserts that the sum total of constitutional errors in his case 

establishes cumulative error. Petition at 324-25.  However, “[f]ederal habeas 

relief is only available for cumulative errors that are of a constitutional 

dimension.” Coble v. Dretke, 444 F.3d 345, 355 (5th Cir. 2006) (citing Livingston 

v. Johnson, 107 F.3d 297, 309 (5th Cir.1997)).  As discussed above, Thomas’s 

claims are procedurally barred, conclusory, Teague-barred, and/or without merit. 

 Thus, there are no errors to cumulate. See Westley v. Johnson, 83 F.3d 714, 726 

(5th Cir. 1996) (holding that “[m]eritless claims or claims that are not prejudicial 

[or claims that are procedurally barred] cannot be cumulated, regardless of the 

total number raised”) (citation omitted). Therefore, the Court should deny relief 

on Thomas’s claim of cumulative error. 

XIX. The State Did Not Present False or Misleading Testimony.  XIX. The State Did Not Present False or Misleading Testimony.  XIX. The State Did Not Present False or Misleading Testimony.  XIX. The State Did Not Present False or Misleading Testimony.  (Claim 22).(Claim 22).(Claim 22).(Claim 22).    

Thomas next claims that the State “gave the false impression that Thomas 

was intoxicated on March 27, 2004,” Petition at 301-04, and that the “State’s 

experts and others testified falsely that [] Thomas’s intoxication and delusions 
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flowed principally from his use of Coricidin,” Petition at 304-08.  But as 

discussed below, the state habeas court reasonably rejected both of these 

accusations.   

 Due Process prohibits the state from knowingly using perjured testimony 

at trial or from allowing untrue testimony to go uncorrected.  See Giglio v. 

United States, 405 U.S. at 153; Napue v. Illinois, 360 U.S. at 269.  To obtain 

relief, Thomas must show that (1) the testimony was actually false; (2) the state 

knew it was false; and (3) the testimony was material.  See Knox v. Johnson, 224 

F.3d 470, 477 (5th Cir. 2000) (citing Giglio, 405 U.S. at 153); Faulder v. Johnson, 

81 F.3d 515, 519 (1996) (citation omitted).  False testimony is material if there is 

a reasonable likelihood that the false testimony could have affected the 

judgment of the jury.  Creel v. Johnson, 162 F.3d 385, 391 (5th Cir. 1998); 

Kirkpatrick v. Whitley, 992 F.2d 491, 497 (5th Cir. 1993).   

 In this case, Thomas’s claims flow from a general misunderstanding of the 

definition of “intoxication.”  The Texas Penal Code defines “intoxication” as a 

“disturbance of mental or physical capacity resulting from the introduction of 

any substance into the body.” Tex. Penal Code §8.04(d); see also 5 CR 1675-676 

(jury charge). The State’s theory of the case was that even though Thomas was 
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psychotic at the time of the murders, he was not insane such that he did not 

know right from wrong.  Secondarily, the State argued (and proved) that 

Thomas’s psychosis was substance-induced––as opposed to organic as Thomas 

sought to prove––having been triggered by his use of marijuana, alcohol and 

Coricidin (DXM) in the days and weeks leading up to the murder.    

During opening statements, the State set out a time line of Thomas’s drug 

and alcohol use prior to the murders.  27 RR 27-28, 30-31.  Further, the State 

emphasized that state law did not require proof of “intoxication” at the exact 

time of the murders; rather, it required proof of “any disturbance of mental or 

physical capacity resulting from the introduction of any substance into the body.” 

 Id. at 35.   

 Dr. Scarano testified during the State’s case-in-chief.  He explained to the 

jury that mental illness can be substance-induced, and even when a person stops 

using the particular substance or substances that sparked the mental illness, the 

mental illness does not necessarily disappear.  31 RR 83-85.  In this case, Dr. 

Scarano opined that Thomas’s psychosis was substance-induced, having been 

triggered by his use of marijuana, alcohol and DXM in the days and weeks 

leading up to the murder.  Id. at 92-111, 113-15.  Ultimately, Dr. Scarano 

Case 4:09-cv-00644-MHS   Document 23    Filed 05/11/11   Page 166 of 182



167 
 

testified that Thomas was not legally insane at the time of the murders.  Id. at 

94-101.  Dr. Axelrad, although called first by the defense, reached the same 

conclusion.       

 Finally, during closing arguments, the State emphasized that Thomas 

knew right from wrong when he savagely murdered Leyha, Andre, Jr., and 

Laura.  But the State also argued that because Thomas was voluntarily 

intoxicated as defined by state law, he was precluded from claiming insanity––

because his psychosis at the time of the murders was substance-induced.  37 RR 

86, 89-92.   

 Thomas relies primarily on the blood tests taken in the hours after the 

murders to establish his Giglio/Napue claim, Petition at 306-07, but those tests 

are irrelevant.  As set out above, neither the State nor its experts contended that 

significant amounts of drugs and/or alcohol were in Thomas’s system at the time 

of the murders or that he was “intoxicated” in the ordinary sense.  Instead, as 

already set out, the State’s theory was that Thomas’s previous, recent use of 

marijuana, alcohol and DXM triggered a psychotic episode.  Under the legal 

definition of “intoxication,” if a mental disturbance was caused by the ingestion 

of a substance or substances––even days or weeks later––a defendant is 
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“intoxicated” for purposes of state law.   

 On this record, the state habeas court found:  “Neither the State nor its 

experts alleged that [Thomas’s] system still contained significant amounts of 

drugs or alcohol during the murder.”  10 SHCR 3536 (¶61).  And the state 

habeas court ultimately concluded that Thomas had failed to establish that the 

State had “knowingly presented false and misleading testimony about whether 

[Thomas] was intoxicated at the time he murdered his estranged wife, his son 

with her and her baby daughter.”  Id. at 3570 (¶34).  

XX.XX.XX.XX.    No Constitutional ENo Constitutional ENo Constitutional ENo Constitutional Error rror rror rror Arose From the Trial Court’Arose From the Trial Court’Arose From the Trial Court’Arose From the Trial Court’s Failure to Defines Failure to Defines Failure to Defines Failure to Define    
    Reasonable Doubt for the Jury. (Claim 23).Reasonable Doubt for the Jury. (Claim 23).Reasonable Doubt for the Jury. (Claim 23).Reasonable Doubt for the Jury. (Claim 23).    
    
Thomas requested the following instruction defining reasonable doubt:  

Reasonable doubt is a doubt based upon reason and common sense 
after a careful and impartial consideration of all the evidence in the 
case-proof beyond a reasonable doubt. Therefore, it is proof in such a 
convincing character you would be willing to rely and act upon it 
without hesitation in the most important of your own affairs. 
 

37 RR 6.   The trial court rejected his request.  Id.   On direct appeal, the Court 

of Criminal Appeals rejected his claim of trial court error: 

In Paulson v. State, we overruled the portion of Geesa [v. State, 820 
S.W.2d 154 Tex. Crim. App. 1991),] that required a trial court to 
instruct the jury on the definition of “beyond a reasonable doubt.” 
[28 S.W.3d 570, 573 (Tex. Crim. App. 2000)]. We quoted the 
Supreme Court’s holding in Victor v. Nebraska that “‘the 
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Constitution neither prohibits trial courts from defining reasonable 
doubt nor requires them to do so as a matter of course.’” [Id. at 573 
(quoting Victor v. Nebraska, 511 U.S. 1, 5 (1994)]. And we stated 
that “the better practice is to give no definition of reasonable doubt 
at all to the jury.” [Id.]  
 

Thomas v. State, 2008 WL 4531976 at *15.   

 Because the court properly held that the Constitution does require the 

instruction requested by Thomas, federal habeas relief should be denied.  See 

Thompson v. Lynaugh, 821 F.2d 1054, 1060-61 (5th Cir. 1987) (failure to include 

a definition of reasonable doubt does not deprive defendant of due process; 

attempts by trial courts to define the term “have been disfavored by this court.”).  

XXI. XXI. XXI. XXI. ThomasThomasThomasThomas’’’’s Claim that He Was Denied His Fifth Amendment Privilege s Claim that He Was Denied His Fifth Amendment Privilege s Claim that He Was Denied His Fifth Amendment Privilege s Claim that He Was Denied His Fifth Amendment Privilege 
    Against SelfAgainst SelfAgainst SelfAgainst Self----IncrimIncrimIncrimIncrimination Was Properly Rejected by the State Courts. ination Was Properly Rejected by the State Courts. ination Was Properly Rejected by the State Courts. ination Was Properly Rejected by the State Courts.     
    (Claim 24).(Claim 24).(Claim 24).(Claim 24). 
    
    After the trial, jury foreperson, Kyle McCoy was overheard saying that he 

wanted something to “hang their hat on,” such as an expression of remorse from 

Thomas.  43 RR 16.  The trial judge overheard these comments.  Id. at 4-5; see 

also 5 CR 1702.  Thomas sought a new trial, arguing that this amounted to a 

violation of his right against self-incrimination.  5 CR 1702-705.  The State, 

anticipating that Thomas would call jurors to testify, objected pursuant to Texas 

Rule of Evidence 606(b).  43 RR 4.  The trial court sustained the objection and 
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ultimately denied the motion.  Id. at 14, 20.      

 On direct appeal, Thomas argued his Fifth Amendment right against self-

incrimination was violated.  Appellant’s Brief at 7, 41-46.  The Court of Criminal 

Appeals rejected this argument:   

Rule 606 outlines circumstances under which jurors may and may 
not testify as witnesses.  Rule 606(b), entitled “Inquiry Into Validity 
of Verdict or Indictment,” provides:  

 
Upon an inquiry into the validity of a verdict or 
indictment, a juror may not testify as to any matter or 
statement occurring during the jury’s deliberations, or 
to the effect of anything on any juror’s mind or emotions 
or mental processes, as influencing any juror’s 
assessment to or dissent from the verdict or indictment. 
Nor may a juror’s affidavit or any statement by a juror 
concerning any matter about which the juror would be 
precluded from testifying be admitted in evidence for 
any of these purposes.  However, a juror may testify: (1) 
whether any outside influence was improperly brought 
to bear upon any juror; or (2) to rebut a claim that the 
juror was not qualified to serve.   

 
[Thomas] does not assert that an outside influence was improperly 
brought to bear upon any juror, nor does he rebut a claim that a 
juror was not qualified to serve.  He essentially argues that at least 
one juror considered his failure to testify when deciding whether to 
convict him.  Under Rule 606(b), jurors are prohibited from 
testifying on this basis.  The trial court did not abuse its discretion 
on denying [Thomas’s] motion for new trial.   

 
Thomas v. State, 2008 WL 4531976 at *21.   
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 Thomas also raised an as-applied challenge to Texas Rule of Evidence 

606(b), but that, too, was rejected:   

[Thomas] further urges this court to consider the constitutionality of 
Rule 606(b) as applied to this case.  “Otherwise, jurors in other 
future death penalty cases will be free to continue to violate the 
Constitution by considering a defendant’s failure to testify and show 
true remorse, without such a defendant having any way to develop 
and offer evidence of such jury misconduct.”  Several courts have 
upheld the constitutionality of Texas Rule 606(b) and the analogous 
federal provision.  The United States Supreme Court has rejected a 
claim that Federal Rule 606(b) violated the Sixth Amendment 
guarantee to a fair jury trial.  [Tanner v. United States, 483 U.S. 
107, 126-27 (1987)].  The Texas Supreme Court has found that 
Texas Rule 606(b) violated neither federal due-process principles 
nor the right to a fair trial under the Texas Constitution.  [Golden 
Eagle Archery, Inc. v. Jackson, 24 S.W.3d 362, 374-75 (Tex. 2000)].  
And several courts of appeals have upheld the Rule’s 
constitutionality under provisions under both the United States and 
Texas Constitutions.  [E.g., Dunklin v. State, 194 S.W.3d 14, 19-20 
(Tex. App.––Tyler 2006); White v. State, 181 S.W.3d 514, 524-26 
(Tex. App.––Texarkana 2005); Glover v. State, 110 S.W.3d 549, 552 
(Tex. App.––Waco 2003); Richardson v. State, 83 S.W.3d 332, 362 
(Tex. App.––Corpus Christi 2002); Sanders v. State, 1 S.W.3d 885, 
888 (Tex. App.––Austin 1999); Hines v. State, 3 S.W.3d 618, 622 
(Tex. App.––Texarkana 1999)]. …  
 
The application of Rule 606(b) did violate [Thomas’s] constitutional 
rights.   
 

Thomas v. State, 2008 WL 4531976 at *20, *21.   

 The state court’s rejection of this claim on both direct appeal and state 

habeas, 10 SHCR 3587-588 (¶¶132-33), was objectively reasonable.  Thus, 
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federal habeas relief must be denied.   

XXII. XXII. XXII. XXII. The Admission of Thomas’s Juvenile Criminal History to Support the The Admission of Thomas’s Juvenile Criminal History to Support the The Admission of Thomas’s Juvenile Criminal History to Support the The Admission of Thomas’s Juvenile Criminal History to Support the 
    State’s Case for Future Dangerousness Did Not Violate State’s Case for Future Dangerousness Did Not Violate State’s Case for Future Dangerousness Did Not Violate State’s Case for Future Dangerousness Did Not Violate Roper vRoper vRoper vRoper v....     
    SimmonsSimmonsSimmonsSimmons.  .  .  .  (Claim 25). (Claim 25). (Claim 25). (Claim 25).  
    

As a juvenile, Thomas amassed a number of convictions including:  felony  

criminal mischief in an amount over $750 (age eleven), two separate criminal 

trespass offenses (age eleven), three curfew violations (ages thirteen; fourteen  

fifteen), three felony thefts of a vehicle (age fourteen), and arrest and evading 

arrest (age seventeen). The State used these convictions to establish that 

Thomas was a future danger. Thomas now contends that this violates the 

holding in Roper. Petition at 318-21.  But Roper does not support Thomas’s 

proposition. 

In Roper, the Court held that “[t]he Eighth and Fourteenth Amendments 

forbid imposition of the death penalty on offenders who were under the age of 18 

when their crimes were committed.” 543 U.S. at 578. But the Court did not 

extend its holding to circumstances similar to Thomas’s. Indeed, Roper clearly 

refutes Thomas’s argument: “For the reasons we have discussed, however, a line 

must be drawn .... The age of 18 is the point where society draws the line for 

many purposes between childhood and adulthood. It is, we conclude, the age at 
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which the line for death eligibility ought to rest.” Id. at 574 (emphasis added). 

The Fifth Circuit has explained: 

While the Roper decision clearly establishes that the death penalty 
may not be imposed as punishment for an offense committed as a 
juvenile, it does not clearly establish that such an offense may not 
be used to elevate murder to capital murder. Here, Taylor is not 
being punished again for his earlier crime but is instead being 
punished for a murder that he committed as an adult. 
 

Taylor v. Thaler, 2010 WL 3937390 at *3 (5th Cir. 2010). 

The Fifth Circuit’s reasoning is supported by the case law.  Many 

appellants have attempted to contort Roper by claiming that it precludes a death  

sentence when a prior juvenile conviction is used as an aggravating factor. Each  

time this particular allegation is raised, courts have rejected it. See Mitchell v.  

State, 235 P.3d 640, 659 (Okla. Crim. App. 2010) (“Nothing in the language of  

Roper suggests that the State is prohibited from relying on prior juvenile 

adjudications to support an aggravating circumstance.”), cert. denied, 131 S. Ct. 

1688 (2011); People v. Bramit, 210 P.3d 1171, 1186 (Cal.)(“[Roper] holds that the 

execution of individuals who were under 18 years of age at the time of their 

capital crimes is prohibited by the Eighth and Fourteenth Amendments. It says 

nothing about the propriety of permitting a capital jury,  trying an adult, to 

consider evidence of violent offenses committed when the defendant was a 
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juvenile.”), cert. denied, 130 S. Ct. 640 (2009); State v. Garcell, 678 S.E.2d 618, 

645 (N.C.) (“Here, defendant committed a capital crime after he turned eighteen 

years old, and that simple fact carries defendant’s case over the bright line 

drawn by Roper. Defendant was sixteen when he committed common law 

robbery and two counts of second-degree kidnapping, but he is not being 

sentenced to death as an additional punishment for those crimes.”), cert. denied, 

130 S. Ct. 510 (2009); Lowe v. State, 2 So.3d 21,46 (Fla. 2008) (“Lowe attempts to 

expand this prohibition to preclude the State from using as an aggravating 

factor a conviction for a crime committed by a defendant before he turned 

eighteen.  However, Roper does not stand for this proposition.”); see also United 

States v. Wilks, 464 F.3d 1240,1243 (11th Cir. 2006) (“It is one thing to prohibit 

capital punishment for those under the age of eighteen, but an entirely different 

thing to prohibit consideration of prior youthful offenses when sentencing 

criminals who continue their illegal activity into adulthood. Roper does not 

mandate that we wipe clean the records of every criminal on his or her 

eighteenth birthday.”).82 

                                            
82 Courts have also rejected other creative attempts by defendants to avoid 

death sentences by invoking Roper v. Simmons. See Moreno v. Dretke, 450 F.3d 158, 
165-66 (5th Cir. 2006) (finding no merit to claim that defendant was ineligible for the 
death penalty because he formed the mens rea to commit murder when he was 
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 For all of these reasons, the state habeas court reasonably rejected this 

claim, and federal habeas relief must be denied.   

 

 

XXIIIXXIIIXXIIIXXIII. No Conflict of Interest Existed.. No Conflict of Interest Existed.. No Conflict of Interest Existed.. No Conflict of Interest Existed.    (Claim 26).(Claim 26).(Claim 26).(Claim 26).    

                                                                                                                                             
seventeen;  “[c]riminal liability was ... not imposed based on Moreno’s mental state 
when he was seventeen, but instead based on his mental state when he was eighteen 
and committed the criminal act”); Hill v. State, 921 So.2d 579, 584 (Fla. 2006) 
(rejecting argument that  twenty-three-year-old defendant was still mentally a juvenile 
and, thus,  ineligible for the death penalty; “Roper only prohibits the execution of those 
 defendants whose chronological age is below eighteen”) (emphasis in original); Bowling 
v. Com., 224 S.W.3d 577, 582-84 (Ky. 2006) (same). 
 

Thomas alleges that Bobbie Peterson (Cate) had an “actual conflict of 

interest due to her involvement as an assistant county attorney in    a juvenile 

prosecution of [him]” and that this “adversely affected his defense because the 

juvenile prosecution was used against him.” He further alleges that this conflict  

“was not properly waived.” Petition at 322; see also id. at 322-30.   

 The first problem with Thomas’s claim is that it assumes an actual conflict 

existed even though the evidence does not support this contention. In Cuyler v. 

Sullivan, the Supreme Court held that a petitioner demonstrates ineffective 

assistance of counsel where there is an actual conflict of interest that adversely 
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affected his lawyer’s performance. Prejudice is presumed if the petitioner can 

establish that (1) his counsel “actively represented conflicting interests,” and (2) 

“an actual conflict of interest adversely affected his lawyer’s performance.” Id. at 

348.  The Supreme Court has recently clarified that “the Sullivan standard is not 

properly read as requiring inquiry into actual conflict as something separate and 

apart from adverse effect. An ‘actual conflict,’ for Sixth Amendment purposes, is 

a conflict of interest that adversely affects counsel’s performance.” Mickens v. 

Taylor, 535 U.S. 162, 172 n.5 (2002).   

 As to what constitutes an “adverse effect,” the Fifth Circuit has explained 

that “‘[a]dverse effect’ may be established with evidence that ‘some plausible 

alternative defense strategy or tactic’ could have been pursued, but was not 

because of the conflict impairing counsel’s performance.” Perillo v. Johnson, 205 

F.3d 775, 781 (5th Cir. 2000). Although the Perillo court acknowledged that an 

actual conflict may exist if, for example, an attorney is placed in the situation of 

cross examining a former client, the court explained that “in keeping with the 

requirement for an actual, as opposed to a mere hypothetical or possible conflict, 

this Court has also held that something more must be shown to demonstrate  

that the inherent potential for conflict actually moved into the realm of actual 
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conflict.” ld. at 801-02. 

 Unlike Perillo, the “something more” or “adverse effect” is entirely absent 

from the instant case, and Thomas’s claim fails as a result. ld. at 782 (“the 

determination of actual conflict and adverse effect is tightly bound to the 

particular facts of the case at hand”).  As lead counsel Hagood explained during 

the state habeas proceedings: 

During the suppression hearing prior to voir dire, the court 
addressed that matter and personally asked [Thomas] if he agreed 
with the statement by Ms. Peterson on the record that she had 
discussed the issue with him and he had no problem with her 
continuing to act as defense attorney.  The court specifically asked if 
[Thomas] was satisfied to have Ms. Peterson continue as co-counsel. 
[Thomas] stated, “yes, sir.”  ([7 RR 5.])  I personally never noticed a 
lack of loyalty to [Thomas] or [Thomas’s] case.  In fact, Ms. Peterson 
showed a tremendous dedication towards [Thomas] and zealousness 
towards [Thomas’s] defense.   
 

6 SHCR 2158; see also id. at 2330 (¶9) (affidavit of prosecutor Ashmore stating 

that he did not observe any disloyalty); 7 SHCR 2341 (¶11) (same).  Peterson’s 

loyalty is certainly established by the totality of the first affidavit filed by 

Peterson during the state habeas proceedings in support of Thomas’s state 

habeas application.  1 Supp. SHCR 9-13.  Indeed, it is notable that Thomas 

would seek to establish the ineffectiveness of lead counsel and many other claims 

by using evidence provided by a person he now claims to have been disloyal to 
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him.   

 Second, “[a] criminal defendant may waive his right to conflict, free 

defense counsel if his waiver is voluntary and intelligent.”United States v. 

Plewniak, 947 F.2d 1284, 1287 (5th Cir. 1991). The Fifth Circuit has established 

that “a valid waiver of a defendant’s Sixth Amendment right to conflict-free 

counsel requires: (1) that the defendant be aware that a possible conflict of 

interest exists; (2) that the defendant realize the consequences to his defense 

that continuing with conflicted counsel would have; and (3) that the defendant 

be aware of his right to obtain other counsel.” Crank v. Collins, 19 F.3d 172, 176 

(5th Cir. 1994). The record in this case clearly establishes that Thomas’s waiver 

satisfied this standard. Thomas was obviously aware of the conflict.  See 7 RR 4-

5.   

 Based on the totality of the record, the state habeas court reasonably 

concluded that no conflict existed.  10 SHCR 3582-583 (¶¶110-14).  For these 

reasons, habeas relief must be denied.   

XIV.XIV.XIV.XIV.    Appellate Counsel Was Not Constitutionally Ineffective.Appellate Counsel Was Not Constitutionally Ineffective.Appellate Counsel Was Not Constitutionally Ineffective.Appellate Counsel Was Not Constitutionally Ineffective.    (Claim 27).(Claim 27).(Claim 27).(Claim 27).    

    Thomas provides a laundry list of ineffective-assistance-of-counsel claims 

that he asserts should have been raised on direct appeal but were not:  (1) failure 
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to challenge the State’s opening statement; (2) failure to voir dire jurors 

adequately, who stated they were opposed to interracial relationships; (3) failure 

to object to the giving of substantive law instruction to the venire; (4) failure to 

challenge the voluntary instruction offered by the State and the court; (5) failure 

to object to the giving of an erroneous voluntary intoxication instruction to the 

venire; (6) failure to object to erroneous instructions on the issues of insanity and 

voluntary intoxication, or a clarifying instruction explaining the interplay 

between; (7) failure to object to the use of a PowerPoint display before the venire, 

when that PowerPoint reflected an erroneous statement of the law; (8) failure to 

object to the State’s reference in opening statement to the jury instructions 

generally, and to the erroneous voluntary intoxication in particular; (9) failure to 

object to the voluntary intoxication instruction in the court’s charge; (10) calling 

the State’s expert witnesses in an attempt to prove insanity; (11) repeated 

instances of failing to object to leading or otherwise inappropriate questions or to 

understand the application of the evidentiary rules in the courtroom; and (12) 

trial counsel’s failure to request a diminished capacity defense.  Petition at 331-

32.  But as demonstrated above, each of these claims is wholly without merit.   

The Supreme Court has long held that “[i]t is not required that an 
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attorney argue every conceivable issue on appeal. Indeed, it is his professional  

responsibility to choose among potential issues, according to his judgment as to  

their merit and his tactical approach.” Jones v. Barnes, 463 U.S. 745, 750 (1983)  

(internal quotation marks and citation omitted); see also Burger v. Kemp, 483  

U.S.776, 784 (1987) (decision not to raise “lesser culpability” argument on appeal  

was strategically sound where client was party who had actually killed victim  

and where argument had been rejected by state supreme court). As the Fifth 

Circuit has explained, “Counsel need not raise every nonfrivolous ground on 

appeal, but should instead present ‘[s]olid, meritorious arguments based on 

directly controlling precedent.’” Schaetzle v. Cockrell, 343 F.3d 440, 445 (5th Cir. 

2003) (quoting United States v. Williams, 183 F.3d 458, 463 (5th Cir. 1999)).  

Thus, a claim of ineffective assistance of appellate counsel is judged under the 

Strickland standard. See Smith v. Robbins, 528 U.S. 259, 285 (2000) (citing 

Smith v. Murray, 477 U.S. 527, 535-36 (1986); see also Schaetzle, 343 F.3d at 

444. Under Strickland, as set out above, Thomas must demonstrate both 

deficient performance and resultant prejudice. But because he has not  

established the merit of the underlying claims, he cannot meet his burden under 

Strickland, and the state habeas court reasonably so found.  Thus, this claim 
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must be denied.  

CONCLUSIONCONCLUSIONCONCLUSIONCONCLUSION    
    

For the foregoing reasons––and considering the totality of the record–– the 

State respectfully requests that this Court deny Thomas’s petition for federal 

habeas relief. 
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