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Basics of the Civil Litigation Process & Jail Liability Reduction Strategies




Basics of Civil Litivation




° Who Are The Defendants




* Essential elements of a Civil Rights




Tort Claims Liability




ttorney fees and cos




Mechanics of Lawsuits




Discovery

1es seek to obtain potential evi




— Summary Judgment motion is a frequently
made by the defense to get a case dismissed
prior to trial

* Legal standard 1s no material fact in dis
is entitled to judgme




orrectional facilities the exhausti

of the Pri




— Use written policies and procedures on legal,
operational and “philosophical” issues

— Staft should comply with these policies

ep policies and procedures current




Staff Training to Reduce
Liability

in on techniques and applications.




Documentation

ff must know what and ho




Manage documentation on policies and
procedures

lize record keeping o




Keep current on constitutional decisions and
statutory changes that can affect liability.
Attorney or

member should be assigned to:







Deliberate Indifference: Supervisor Liability

 Starr v. Baca, 652 F.3@ 1202 (9t Cir. 2011)(cert.
enied) (remanded)(remember talking about thi
isor OR Sheriff may be personally liab




Conduct
Caused Harm

1 rights reserved.




Baca: Personal Liability Found
e Willis v. Baca: (Oct. 18 2013)

— Baca personally liable for actions of his deputies who
allegedly, severely beat inmate Willis (punched, kicked,

multiple taser applications, and being struck in the an
ith a flashlight)




Custom, Policy, Practice vs. Isolated
Incident

* Porro v. Barnes, 624 F.3d 1322 (10" Cir. 2010)

— In general, force inspired by malice, or by unwise,
xcessive zeal amounting to an abuse of official po
ks the conscience.




Lessons learned: Applying Starr v.
Baca and Willis v. Baca

e After incident reviews (informal)
IEFING? TRAINING? POLICY? DISCIPLINARY?




Avoiding deliberate indifference

The law does not require “perfection” but
ires that you are not “deliberately




Avoiding Liability

* DO YOURJOB
ROFESSIONALISM AND RESPECT

RATIONALE FO




April 11t 2014

e A federal grand jury indicted two recently fired Santa
Barbara County Jail guards on multiple felony charges after
an FBI investigation was launched into allegations that an
inmate was handcuffed and forced to the ground where he
was kneed and kicked during an unprovoked confrontation
last summer.

 The charge carries a maximum penalty of 10 years in prison.

e Johnson is also charged with obstruction of justice for
allegedly filing a false report with his jail supervisor, stating
that Owens — a Lompoc gang member who has since been
sentenced to life in prison without parole on murder and sex
crimes convictions but was in County Jail at the time
awaiting trial — was only handcuffed and taken to the
ground when he physically resisted the deputies. The
obstruction charge has a maximum sentence of 20 years in
prison.



Retaliation: January 9, 2014

 Headline from the Department of Justice:
e Custom, Policy and Practice....UGH!

Two More Former Officers and Another Former Lieutenant
at Roxbury Correctional Institution Plead Guilty for
onduct Related to the Assault of an Inmate

ing to court documents filed in connectio
admitted that, duri




The Religious Land Use and Institutionalized
Persons Act (RLUIPA)
and
“The Sincerity Test”

Sy »“w‘iﬁ:
/




Basics

* Prisoners do not lose all constitutional rights
as a consequence of incarceration

he rights prisoners retainis t



Infringement on prisoner rights

* Although prisoners enjoy the same basic rights that are enjoyed
by those who are not incarcerated, jails and prisons may find it

necessary to infringe upon those rights for the safe and efficient
operation of the facility

nerally, if a jail regulation impinges upon a prisoner’s
ional rights, the regulation is valid if itis r



RFRA

 The Religious Freedom Restoration Act of 1993 (RFRA) was
Congress’ first attempt to accord religious exercise heightened
protection from government-imposed burdens

RFRA prohibited government from “substantially burdening”

ns exercise of religion unless the government can
at the burden;




RLUIPA

* In response to the City of Boerne decision, Congress
enacted the Religious Land Use and Institutionalized
Persons Act (RLUIPA)

ngressional hearings on RLUIPA, the




RLUIPA

provides that no state or local government
tial burden on the religi




What is a ‘Substantial Burden’?

an inconvenience




What is Religion?

 “[T]he term ‘religion’ has reference to one's views of his
relations to his Creator, and to the obligations they impos
everence for his being and character, and of obedi
avis v. Beason, 133 U.S. 333




What is Religion?

* Purely secular views or personal preferences do
not constitute religious beliefs and will not

ort a Free Exercise claim. Wisconsin v.
S. 205 (1972)




What is a ‘Religious Exercise’ under
RLUPA?

* Any exercise of religion, whether or not
compelled by, or central to, a system of
igious belief




Religious Belief Must Be “Sincere”

 RLUIPA does not preclude inquiry into the
sincerity of a prisoner’s professed religion.
tter v. Wilkinson, 544 U.S. 709, 725 n. 13




Determining Sincerity

e Sincerity is generally presumed or easily
established

ok at the words or acti



Orthodoxy of Religious Practice

* Prison officials may not determine which religious
observances are permissible or orthodox. Grayson v.

Schuler, 666 F.3d 450 (7t Cir. 2012)

 RLUIPA covered a prisoner’s request for a veggie diet
n though there were no dietary restrictions
or central to his professed fai




Reliance on Clergy

* Florida DOC's policy of excluding prisoners from kosher
diet based on clergy interpretations of religious doctrine,
r on prisoners’ knowledge of religious laws and doctri
RLUIPA. United States v. Florida Dept.




Guaging Sincerity

ead lightly
decision on any one f




Gauging Sincerity

* Enlist “assistance” from clergy
— Educate clergy before interview

— Goal is to determine sincerity - not whether the inmate is
| member of the faith, or even whether he/s
f the central tenet




Gauging Sincerity

* |f you have doubts about an inmate’s sincerity,
tell him/her exactly what those doubts are

ive the inmate an opportunity to explain hi
' before denying or revoki




Pending before the Supreme Court
RLUIPA: Beards

Holt v. Hobbs, (8t Cir. 2013)

* |ssues:

— The Supreme Court granted cert to Holt’s handwritten
prisoner petition with the following issues:

Whether the Arkansas Department of Corrections’ no
icy violates the Religious Land Use




RLUIPA: TEST

* Has the policy substantially burdened the exercise
of the religion? Inmate Proves

* If “yes” does the regulation create a substantial
n on the prisoner’s free exercise of religi







Value of Street Drugs in Your Jails

alifornia
'joint" = roughly $5.00




Constitutional Standards

th Amendment (usually governs)

d Seizure




Constitutional Standards

4t Amendment
ur report must articulate your LGI:
iculable f




Constitutional Standards

e “correctional facilities are ‘unique place[s] fraught with
serious security dangers. Smuggling of money, drugs,
weapons, and other contraband is all too common an
occurrence.”

* “Prisons [and jails], by definition, are places of involuntary
confinement of persons who have a demonstrated
proclivity for antisocial criminal, and often violent,
conduct. Inmates have necessarily shown a lapse in ability
to control and conform their behavior to the legitimate
standards of society by the normal impulses of self-
restraint; they have shown an inability to regulate their
conduct in a way that reflects either a respect for law or
an appreciation of the rights of others.”

e For searches to be reasonable, they should further a
legitimate institutional interest (safety, security, order,
discipline, control)



lothing jert)

SeAKCNRS




Clothing & Property

 RULE: pre-incarceration searches of an inmate’s clothing and
property is not only reasonable, but is required

— Anything that arrives at the institution with the inmate is
bject to search

se is NOT required



Clothing & Property

e fact of the lawful




Cell Phones: Searches
* People v. Diaz, #5166600, 2011 Cal. Lexis 1

— The California Supreme Court, in a 5-2 decision, held
that if a cell phone is found on a custodial arrestee,
incident to a lawful arrest, a search warrant is not

equired to view the contents of the cell phone.

licable warrant exception, ruled the co

{







Personal Searches

 RULE: Searches of a person, both routine and
random, must:

rther a legitimate corrections interest;




Personal Searches

cope of Intrusion
: the greater the intrusion, the




Frisk Searches/Pat Searches

* Definition
— The patting of the exterior of a subject’s clothing in an
ttempt to detect contraband

uching of genitals may resul







Arrestee Strip Searches: Where Are
We At?

* “Arrestee” strip search cases were litigated!
— Huge monetary awards

* The Supreme Court had not addressed this issue
since It’s decision in Bell v. Wolfish in 1979.

mental deasmn by the Supreme Court |
“strip searches”




Arrestee Strip Searches: Constitutional
Standards: Bell Test (Still Good Law)

* Balance need for the search against the invasion
imposed on the inmate:

* Institution’s need for the search; against
w intrusive is the search;




Turner TEST (You have to know it)

Turner v. Safley, 482 U.S. 78 (1987).

1. Is there a ‘valid, rational connection’ between the
regulation and the legitimate governmental interest
ut forward to justify it?

e alternative means of exercisin




United States Supreme Court Rules
Moving Into General Population-Reasonable Suspicion NOT
Required

 Florence v. Board of Chosen Freeholders of the County of
Burlington, (566 U.S. - 2012)

— Reasonable suspicion is not required prior to moving arrestees
into general population

— The Court relied and upheld on Bell v. Wolfish and Turner v.

ision the Justices justify the strip searchi



United States Supreme Court
Rules

Justice Kennedy delivered the 5/4 opinion

— Correctional officials have a legitimate interest,
a responsibility, to ensure that jai




United States Supreme Court

* The difficulties of operatlngl,Ja 9e§ention center must not be
underestimated by the courts. Turner v. Safley, 482 U. S. 78,
84—-85 (1987). Jails (in the stricter sense of the term,
excluding prison facilities) admit more than 13 million
inmates a year.

|nta|n|ng safety and order at these institutions re-
of correctional ofﬁuals who m




United States Supreme Court
les

— Jails are often crowgg unsanitary, and dangerous
places. There is a substantial interest in preventing
any new inmate, either of his own will or as a resul
oercion, from putting all who live or wor
ven greater risk




United States Supreme Court

* Even if people arrested%uj ﬁ\%\or offense do not
themselves wish to introduce contraband into a jail, they
may be coerced into doing so by others.

e |f, for example, a person arrested and detained for unpaid
traffic citations is not subject to the same search as others,
this will be well known to other detainees with jail
experience. A hardened criminal or gang member can, in

just a few minutes, approach the person and coerce hi

the frmts of a crime, a weapon, o




United States Supreme Court
Rules

 The Court held that security imperatives
ed in jail supervision override t




United States Supreme Court

ules
* |t also may be difficult, as a practical matter, to

classify inmates by their current and prior
offenses before the intake search. Jails can be
even more dangerous than prisons because

icials there know so little about the peo




United States Supreme Court
Rules

* |t also may be difficult to classify inmates by their current and prior offenses
before the intake search. Jail officials know little at the outset about an arrestee,
who may be carrying a false ID or lie about his identity. The officers conducting an
initial search often do not have access to criminal history records. And those
records can be in- accurate or incomplete.

* Even with accurate information, officers would encounter serious implementation
difficulties. They would be required to determine quickly whether any underlying
enses were serious enough to authorize the more invasive search protocol.
ossible classifications based on characteristics of individual detai
be unworkable or even give rise to charges of discrimi




Unaddressed issues in opinion IV

 This case does not require the Court to rule on the types

of searches that would be reasonable in instances where,

for example, a detainee will be held without assignment

the general jail population and without substantia
ith other detainee




Supreme Court: New Definition of
Strip Search

Strip Search defined-imprecise but all inclusive

— |t may refer simply to the instruction to remove
clothing while an officer observes from a distance
say, five feet or more;

a visual inspection fro




Since Florence.....It Ain’t Over

* Haas and Szczpaniak v. Burlington County, Civ.
No. 08-1102 (November 13th, 2012)

— Plaintiffs allege Burlington County Jail violated thei
itutional rights when they were strip

o




Since Florence.....Haas
continued....

e Specifically, IV of the decision where the Supreme
Court specifically noted that it was not ruling on
whether a strip search “would be reasonable in
ances where, for example, a detainee wi
ssignment to the




Since Florence.....Haas
continued....

* Chief Justice Roberts’ concurring opinion reflects his
reservation about establishing a blanket rule that all
arrestees may be strip searched. He wrote, “it is

rtant for me that the Court does not foreclo

an exception to the rule it




Since Florence.....Haas
continued....

* Justice Alito also wrote: It is important to
note . .. that the Court does not hold that it is
always reasonable to conduct a full strip search of
arrestee whose detention has not been
by a judicial officer and who




Since Florence.....Haas
continued....

e Although Florence left many questions unanswered, one
thing is plain--that is, that a minimum of five Justices (Alito
and the four dissenters) did not endorse a blanket rule
that all persons may be strip searched after they are
arrested.

In addition, except for Justice Thomas, the Supreme C
s to be receptive to an exception to a bla
lies to all arres




Questions for Haas Court

* |ssues in Haas
— What is a “minor offense”?;

jail has a “duty” to creat




After Florence: Carrie’s “Non-Legal” Advice©

nable Suspicion is not requir




After Florence: Carrie’s “Non-Legal” Advice©

Reasonable Suspicion is not required prior to moving
an arrestee into general population

ine “general population” (see my recommendation)




After Florence: Carrie’s “Non-Legal” Advice©

Be ready for issues regarding transsexual,
endered, intersex arrestees




After Florence: Carrie’s “Non-Legal” Advice©

* Provide training and testing on search
raft legal based policies and procedures with rationale

Respect for Priv







HEALTH CARE C




as part of ACA dig into state laws on med:
urance, co-pays and s




DO NOT FORGET CO-PAYS TO EXTENT
AUTHORIZED BY LAW




Patient Protection and Atffordable
ct (PPACA) provides new




 PPACA provision impacts jails, which states “an individual shall not
be treated as a qualified individual if at the time of enrollment the
individual is incarcerated other than incarceration pending
disposition of charges”.

* Likely allows eligible individuals in custody pending disposition of

charges to enroll in a health plan or maintain coverage if already
lled

nds Medicare eligibility to include individu
ithout children w



* Federal law does not allow for payment of inmate medical care under
MA

* Exception states federal financial participation (FFP) is permitted
“during that part of the month in which the individual is not an
inmate of a public institution”

r Medicare and Medicaid Services verified by letters i
' eption applies to persons admi










NATIONAL ORIGIN DISCRIMINATION

AS APPLIED TO “LIMITED-ENGLISH
PROFICIENCT” INMATES




Title VI of the Civil Rights Act of
1964

e Section 601 of Title VI of the Civil Rights Act of
4 (42 USC 2000d) provides that:




Federal Regulations

e Section 602 of Title VI authorizes and directs Federal

agencies who extend Federal financial assistance to

romulgate rules, regulations, and orders to effectu
isions of the Civil Rights Act.




Lau v. Nichols, 414 U.S. 563 (1974)

* Non-English speaking students of Chinese origin
ed that the San Francisco school distri

m equal




Lau v. Nichols

* Court explained that discrimination which “has
t effect” is barred by Title VI even thou
Ign Is present




Application of Title VI to jails

United States v. Maricopa County Arizona

°In May 2012, U.S. government files lawsuit against Sheriff Arpaio and

Maricopa County, AZ alleging that they conduct their jail operations in

English and provide inadequate assistance to its large Latino LEP

opulation, thereby denying Latino LEP inmates meaningful access to jail
s such as sanitary needs, food, clothing, legal information



Executive Order 13166

xecutive Order 13166, entitled “Improving Access to
ices for Persons with Limited English Profici




DOJ Guidance

 OnJanuary 16, 2001, the DOJ issued “Guidance to
Federal Financial Assistance Recipients Regarding
itle VI Prohibition Against National Origin
' ffecting Limited Engli




WHO IS COVERED UNDER TITLE
VI?

* All recipients of Federal financial assistance (FFA)

* FFA includes grants, training, use of equipment,
ations of surplus property

’s FFA goes to:




Who is LEP Under Title VI?

* Persons who do not speak English as their primary
language and who have a limited ability to read,
eak, or understand English can be




To What Extent Must An FFA Recipient
Provide LEP Services?

* Obligations are based upon a balancing of
four factors:

number or proportion of LEP perso




1. The Number or Proportion of LEP Persons Likely to Be
Served by the Program

» The greater the number or proportion of these LEP persons,
the more likely language services are needed

erican Community Survey of Language U

@ a. Does this person speak a language other
than English at home?

D Yes

D No — SKIP to question 14

b. What is this language?

For example: Korean, Italian, Spanish, Vietnamese

c. How well does this person speak English?

D Very well
J well

D Not well
D Not at all




Survey Results

Approximately 20% of the US population (ove
or roughly 61,000,000 people,




States With High LOTE Populations

ifornia—43.8%




Note: Metropolitan and Micropolitan Statistical
Areas defined by the Office of Management
and Budget as of December 2009.

Source: U.S. Census Bureau,
2011 American Community Survey.

Percent by Metropolitan
and Micropolitan
Statistical Area

47.5 or more
23610474
9.7t0 235
Less than 9.7




2. Frequency Of Contact With LEP Persons

equent contact with a particular language
require enhanced langua




3. Nature And Importance Of Program, Activity, Or
Service Provided

ore important the activity, service




4. Resources Available To The Recipient
And cost

* Smaller FFA recipients with limited budgets
are not expected to provide the same level of
language services as recipients with larger




Ways To Provide Language

Services
* Oral interpretation

— Onsite interpreters
* Competency of interpreter should be ensured

interpretation services




Oral Interpretation

* Hiring bilingual staff
* Hiring staff interpreters

acting with interpreters




Intake/Detention Considerations

e Gathering general information from LEP
arrestees, such as name and address

| screening questions to elicit inf



Orientation Considerations

* Orientation provides prisoners with crucial
information about their incarceration

— Obligation to comply with system rules

ion in education and trainin



Disciplinary Considerations

 Has the LEP inmate received adequate notice of
rule in question?




Program Considerations

* Program participation by LEP inmates:

— Should not adversely impact sentence length

* Sentence mitigation for completion of substance abu
rams, life skills programs, GED programs




Language Assistance Plan

Develop an effective language assistance plan
based on the four-factor analysis

|dentify LEP individuals who needs language







USE OF FORCE: Response to
Resistance

P (]

e The officer’s “rationale” for the Use of Force

must be documented and justified.




USE OF FORCE: Response to Resistance

e Correctional Institutions house a large number of “society’s
most dangerous persons against their will in finite spaces
simply relocates and concentrates violent offenders (and
their violent acts) (from the community) to corrections

ilities. CMR June/July 1998

violence, as a general rul




USE OF FORCE: Street-4th
Amendment

* Leading Authority: Objective Reasonableness

Graham v. Connor, 490 U.S. 386 (1989)
e severity of the crime at issue,




Applying Graham: 4" Amendment

Marquez v. City of Phoenix, 2012 U.S. App. LEXIS 19048
(September 11, 2012)(Street case applying Graham)

— Receiving nine (9) five-five-second cycles from the
ser,( two while it was ineffectively deployed i
even when it was deployed i




Use of Force: 14" Amendment

Johnson v. Glick, 481 F.2d 1028 (2nd Cir. 1973)

2"d Circuit decision from the 1970’s, articulating that the
14" Amendment might be the applicable Amendment

for pretrial detainees. (Rochin v. California, 342 U.S.
2, 72 S.Ct. 205, 96 L.Ed. 183 (1952))(S




Use of Force: 14" Amendment

X Porro v. Barnes, 624 F.3d 1322 (10t Cir. 2010)(applying the
Johnson v. Glick standard of the 2" Circuit)

=+ Excessive force claims, for pretrial detainees, are analyzed in li
factors: (analyzed under thel4™ Amendment)

between the amount of forc




USE OF FORCE: 8t Amendment

* Leading Authority: Good Faith Effort to Maintain and
tore Order or Malicious and Sadistic for the Very
Causing Harm




USE OF FORCE

% Aldini v. Johnson, Civ. No. 09-3183 (6" Cir., June 29t", 2010)

=4 The 6t Circuit ruled that the Fourth Amendment, not the
Fourteenth, protects pre-trial detainees arrested without a warrant
through the completion of this probable-cause hearing.

+ The objective reasonableness test would apply. (The Fourth
Amendment's standard only permits an officer to use reasonable

force to protect himself from a reasonable threat)

=+ The court stated: “Placing the dividing line at the probable-cause
hearing for those arrested without a warrant does, however, have a
basis in Supreme Court precedent. The Court noted in dicta in
Wolfish that individuals who have not had a probable-cause hearing
are not yet pretrial detainees for constitutional purposes. 440 U.S.

at 536.”

4+ Thus, while force found to shock the conscience under the
Fourteenth Amendment will necessarily violate the Fourth
Amendment's reasonableness test, force that does not shock the
conscience may nevertheless be unreasonable under the Fourth

Amendment.




USE OF FORCE: Jail/Prison

X Whitley set the standard for use-of-force scenarios

which involve “exigent circumstances”
X “Maliciously or sadistically for the very purpose of causing harm”.
X “Deliberate Indifference” is not the test.

son is a use-of-force case which did not involv
re order. It set the standar




USE OF FORCE: Jail/Prison

* The U.S. Supreme Court’s clear intent that the
Eighth Amendment’s prohibition against “Cruel
and Unusual” punishments extends to Use of
Force situations as well.

o

ot every governmental action affecting th
well-being of a prisoner i




USE OF FORCE: Response to Resistance

e Unlike other 8th Amendment claims, “serious
harm” is not a required element.

f force which results in



USE OF FORCE: Response to Resistance

* “Inits prohibition of “cruel and unusual
ishments,” the Eighth Amendment

offici




USE OF FORCE: Whitley v. Albers

* Exigent Circumstances:
edent: Whitley v. Albers, 475 U.S. 3




USE OF FORCE: Hudson v. McMillian

 All Other Use of Force Scenarios:
— Precedent: Hudson v. McMiillian, 112 S.Ct. 995 (1992

e: Whether the use of excessive physical
isoner may constitute c




USE OF FORCE: Hudson v. McMillian

Key Factors in determining whether excessive force
(malicious and sadistic) was used?

1. Threat perceived by a reasonable officer.
. Need for Use of Force
nt of Force used in relation to the n



This isn’t the goal: Threat Perceived
Not Articulated or heard by judge

* A Cook County inmate convicted of killing 7 people
(shooting and stabbing) during a botched robbery at a
local restaurant, was awarded nearly S500K in which he
alleged a jail officer punched him in the face.

Now serving a life sentence, intent is that the inmate
see a dime of that money.




“Asphyxia”: Threat Not Articulated In

Report

X Abston v. City of Merced, Civ. No. 11-16500 (9t Cir.
January 13, 2013) Remanded.

+At issue, Abston being in the prone position, hands
behind his back for 1 minute, 7 seconds and whether he
was violently resisting to justify the use of the force.

X A reasonable fact-finder could conclude that defendants’ use of
body compression as a means of restraint was unreasonable
unjustified by any threat of harm or escape when Abs

and shackled, in a prone positi



Holding

X |t was clearly established that defendants’ use of body
compression to restrain a prone and bound suspect, who
was in no position to offer any meaningful resistance,
would violate the rule established by Drummond nearly
five years earlier, in 2003.

X In contrast, it was not clearly established at the time of
Abston’s arrest that the use of four, five-second Taser
cycles within a span of approximately two minutes against
a suspect who appeared unarmed, fell to the ground
following the first tasing and thereafter presented no real
threat of escape, and was surrounded by three officers,
was objectively unreasonable. See Bryan v. MacPherson

X What is not clear is whether Abston continued to resist
during this period and, if so, whether his resistance was
anything more than minimal, considering that he was
handcuffed and ankle- shackled.



Failure to Articulate Continued
Threat/Need: You Have To Tell Me

* An arrestee who appeared intoxicated actively resisted officers
both during the process of being arrested and when taken into jail.
He was handcuffed and pepper sprayed. Then, at the jail, when he
continued to resist, he was held down and a Taser was applied to
him three times in the stun mode. He was held face down, ceased
breathing, and was taken to a hospital where he died.

* A medical expert for the plaintiff expressed the opinion that his
cause of death was traumatic asphyxia due to compression of his
neck and back while being restrained.

* A federal appeals court ruled that the defendant officers were
entitled to qualified immunity when there was insufficient evidence
to support the strangulation theory, since only the expert's
conclusory opinion supported it. That opinion was contradicted by
other evidence, including the testimony of all the officers and two
EMTs.



Amount of Force: Spitting

e MARION COUNTY, Fla. —The Marion County corrections
officer accused of slamming an inmate's head into a wall
had accepted a plea deal from the State Attorney's
Office.

A camera was rolling where Officer slammed an inmate’s
head into a wall. The video shoes the officer presing his
fist into the side of the inate’s neck who appears o be
unconscious after a few seconds.

* The officer surrendered his law enforcement certificate in
exchange for his charges of batter and malpractice by a
jailer being dropped.



SHERIFF’S OFFICE HAZARD REPORT

Deputies Name: Rank: Assignment: Date & Time of Incident:
* Subjects Name:Sex: Race: Age: Location of Occurrence:
* Witness Names: Rank / Assignment: Type of Force Used: ( ) Physical

Force ( ) Chemical Agent ( ) Firearm ( ) Other:

Your report must describe in detail the events which caused you to employ force and the
nature of the force used. Attach your report and copies of all other staff reports of the
incident. Reports are required from all staff members involved in or witnessing the
incident.

Reporting Deputy’s signature: Date:
REEKEKRKKRRKKKRKRRRKkRRRkkkkRRRkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkkk
%k %k %k

Sergeant’s Review of the Incident:

What was the threat reasonably perceived by the staff involved:

Describe the need for the application of force used:

What was the relationship between the need and the amount of force used:

Describe any efforts made by the staff to temper the severity of the forceful response:.
What were the extent of the injuries suffered by the inmate if any:

Sergeant’s Signature: Date: Lieutenant’s
Signature: Date:
Captain’s Signature: Date:

FORWARD THROUGH THE CHAIN OF COMMAND TO THE SHERIFF.THIS REPORT SHOULD
NOT BE KEPT WITH INMATE RECORDS OR DUPLICATED.




United States Supreme Court
regarding “Videos”

®X Scott v. Harris, 127 S.Ct. 1769 (2007)

+ High speed police officer case

+In a SJ dispute, the disputed facts are considered in a light
most favorable to the non-moving party (the plaintiff).

ot anymore.
story blatantly contradicts the r




Videotaping
X Molina v. Gallegos, Civ. No 12-424 (District of New Mexico, March 13, 2013).
4+ Inmate claimed the officers used excessive force against him.

o showed the officers responded to the inmate’s grabbing of th




Videotaping
* Plumhoff v. Rickard, No. 12-1117 Supreme Court of the United
States (November 15, 2013)

— The 6th Circuit denied the officer's qualified immunity request in regards to
a high speed pursuit case and allegations of excessive force.

— This is a 4th Amendment case, applying Graham v. Connor and Tennesse
er. The qualified immunity issue is in dispute and ultimatel
e reason for the appeal.







Prison Litigation Reform Act

* The Prison Litigation Reform Act (PLRA) 18 USC §3626
was enacted in 1996 by Congress.

is one of the most important developments in
itigation.




Prison Litigation Reform Act: Restrictions
on Inmate:

* No inmate may file a lawsuit without first
exhausting their administrative remedies.

licability of Administrative Remedies.




Prison Litigation Reform Act

+Woodford v. Ngo, 548 U.S. 81 (2006)(the Court
ed the Ninth Circuit, ruling that t




Prison Litigation Reform Act

Jones v. Bock, 549 U.S. 199 (2007)

The PLRA does not require the inmate/plaintiff t
d demonstrate exhaustion in hi




Huge Decision by the 9t" Circuit

Albino v. Baca, 10-55702 (April 2014)

iail inmate’s failure to exhaust administr
er he was alleged|




Exhaustion

* No inmate may file a lawsuit without first
usting their administrative remedi




No need to Exhaust

TUCKEL V. GROVER, 660 F.3d 1249 (10t Cir. 2011)

Prison Litigation Reform Act: Exhaustion of Remedies A prisoner
who claimed that he was beaten by correctional personnel in
retaliation for having filed a grievance filed a federal civil rights
lawsuit over the beating without first filing a new grievance over it.
The defendants argued that the suit should be dismissed, given the
requirement in PLRA that requires a prisoner to exhaust available
administrative remedies BEFORE filing.

The appeals court disagreed. The inmate could proceed with his
lawsuit IF he could show that his fear of additional retaliation
“reasonably deterred” him from filing another grievance.

When a prison officials inhibits an inmate from utilizing the
administrative process through intimidation, that process can no
longer be said to be available.



Prison Litigation Reform Act

X Injunctive Relief:

X Relief may go no further than necessary to take care of
the constitutional violation.

X The relief must be the least intrusive means of
remedying the constitutional violation.

nstead, we have upheld as sufficient under the PLRA over
ts by the district court that the need-narr




Prison Litigation Reform Act

amage Awards:
ages without actual injury.




Prison Litigation Reform Act
X Litigation Costs:
Inmates must pay the filing fee (@ S150).

Inmates cannot be denied access to courts because they
are indigent.

te must submit a 6-month history of his financial accou




Prison Litigation Reform Act

X Attorney Fee Awards:
Fees must be incurred proving an actual violation.
The fee award is proportional to the inmate’s degree of

to enforce



PLRA: Attorney’s Fees

e JIMENEZ V FRANKLIN, Civ. No. 10-56199 (9" Cir. )

— Deputies were liable for attorney fees.

* Prison Litigation Reform Act: Attorneys' Fees A pretrial detainee
received a jury verdict against four deputy sheriffs on excessive force
claims arising from separate incidents when he was in the county jail.
The jury only awarded $1 in damages against one of the defendants. The
other three deputies were liable, respectively, for $5,000 in
compensatory and $10,000 in punitive damage, $50,000 in
compensatory and $50,000 in punitive damages, and $100,000 in
compensatory and $150,000 in punitive damages, for a total award of
$365,001. The trial court awarded $505,671.40 in attorneys' fees and
$24,549.94 in costs, ordering the plaintiff to pay $5,000 of the fee award.
The court ordered that all four defendants bee jointly and severally
liable for the remaining $500,671.40, to ensure that the attorneys' fees
were paid. This action was taken, in part, because the county indicated
that it might not indemnify the defendant against whom the largest
award was made because he was in prison and thought to be judgment-
proof. An appeal of the judgment on liability was affirmed,



Attorney’s Fees continued.....

* A federal appeals court rejected the argument by
the deputy found liable for the S1 that he coul
held jointly and severally liable f




Prison Litigation Reform Act

X Prisoner Release: Before a court can order inmates
released due to overcrowding:

Officials must have a reasonable amount of time to
medy the violation.

ave been a previous order




Prison Litigation Reform Act

X Consent Decrees:

Consent decrees must be narrowly drawn and
cannot exceed what is necessary to remedy
the constitutional violation.

nt decree may only c




Prison Litigation Reform Act

X Frivolous Lawsuits:

Defendants may waive the right to reply to a lawsuit if they feel
the suit has no merit.

Courts are required to review inmate litigation.
inmate’s complaint may be dismissed by the




Prison Litigation Reform Act

X Special Masters:

Special Masters may only be appointed in the remedial
phase of the litigation.

cial Masters may only be appointed if a finding i
es in the case are too compl




Prison Litigation Reform Act

e Special Masters Continued:
— Special Masters must be totally disinterested




Prison Litigation Reform Act

e Other Issues:

— Pre-trial proceedings may be handled over the
hone, video conferencing etc...







DUTY TO PROTECT




SOURCE OF DUTY TO PROTECT

* Derives from the 8" Amendment right to be free
m “cruel and unusual punishments”




Failure to Protect Constitutional Violation

Two Part Test




Objective Component

—Inmate is incarcerated under conditions posing
a “substantial risk of serious harm”

itions must be “objectively, suffici




Seriousness of Harm

e Although prison officials have a duty to protect
inmates from violence at the hands of other
ates, not every injury within a prison wil
ighth Amendment violati




When is harm “Objectively Sufficiently Serious”?

* Schoelch v. Mitchell, 625 F.3d 1041 (8th Cir. 2010).

— Schoelch assaulted two times by fellow inmate known by jail
officials to have threatened him, and known to exhibit
aggressive unpredictable behavior, but was not injured

Court: No evidence that detainee suffered objectively seri
s detainee suffered no physical or mental inj




Risk of harm from Inadequate staffing

* Inadequate staffing can create an objective risk of substantial
rm in a prison setting that is sufficient to satisfy the objecti
e deliberate indifference test.




Subjective Component

e Corrections officials acted with “deliberate
ifference” to the risk of harm




Proving Knowledge

e Must show that corrections officials:

— Were aware of the facts from which an inference
e drawn that a substantial risk of seri




Evidence of Knowledge

* The existence of knowledge is a question of fact,

which may be proved many ways, including from
circumstantial evidence.

 The very fact that the risk was obvious may justify a
ence that the prison official knew of the
isk of harm. Farmer v. Br




Sources of Knowledge of Risk

* Internal Sources:
— Inmate
e General vs. Specific threat

ervations
rable, effeminate, ver




Knowledge of Threat
e Bistrian v. Levi, 696 F.3d 352 (39 Cir. 2012)

— Violent gang member in Bistrian’s unit asks him to pass note to other gang
members

— Bistrian informs officials who ask him to continue to pass notes while the
investigate

ells officials that gang members are awar



Reasonable Response to Risk of
Harm

Even where officials are actually aware of a substantial risk of
serious harm to an inmate, they may be found free of liability if
they responded reasonably to the risk even if the harm is not

averted. Farmer v. Brennan at 844.

ith v. Sangamon County Sheriff’s Dept., 715 F.3d 188 (7t

oused in maximum custo



Risk of Future Harm

* While prison authorities must protect an inmate against current
threats from fellow prisoners, they also must guard against
sufficiently imminent dangers that are likely to cause harm in the

ext week, month, or year.

ockrell, 70 F.3d 397 (5th Cir. 1995).
icials that another i




Poor Judgment?

* The mere fact that prison officials showed poor judgment does
not necessarily demonstrate a conscious disregard of a known risk
to prisoner safety. Lewis v. Richards, 107 F.3d 549 (7th Cir. 1997).

ejoy, 414 F.3d 659 (7th Cir. 2005)




Willful ignorance?

A prison official may not fail to investigate suspici
uch as refusing to verify underlyi




You Make the Call!

* Dorsey v. Bailey, 511 Fed.Appx. 949 (11t Cir. 2013):

— Dorsey asked Bailey, the shift commander, to relocate cellmate to another
cell because of an earlier “disagreement”

— Bailey did not relocate Dorsey because the inmate control officer
determined that Dorsey and the cellmate were not “validated enemie

suffered injuries during a fight with his cellmate



You Make the Call!

» Amick v. Ohio Dept. of Rehab., 521 Fed.Appx. 354 (6t Cir. 2013)

-+ Corrections officer ordered by a supervisor not to place Amick, who was
diagnosed with schizophrenia, in a cell with other inmates

-~ Despite order, Officer places Amick in cell with another inmate.
- Within hours, Amick and cellmate began fighting, resulting in Amick’s




You Make the Call!

 Shields v. Dart, 664 F.3d 178 (7" Cir. 2011)

— After expressing concerns for his safety, jail officials move Shields from the max
custody unit of the Cook County jail to the “shank deck” housing prisoners charged
with possessing weapons at jail

— When being placed in the “shank deck,” officials falsely identify him as being a gan
leader with “Black Disciples” within earshot of other inmates

s does not report any concerns to the jail officials
hields is stabbed by two other detainees




You Make the Call!

« Albino v. Baca, 697 F.3d 1023 (9t Cir. 2012)

— Albino arrested for rape.
— Classified at booking and housed in the general population
Ibino orally requests to be placed into protective custody, but is re
is raped, and again orally asks for protective custod




You Decide!

* Robinson v. S. Carolina DOC, (Dist. Ct. S. Carolina — 2012)

— Robinson moved from suicide cell back to housing unit

— Robinson told prison officials that he did not feel comfortable returning to
his cell because his cell mate had been accused of committing a violen

in cell anyway and a fight ensued wi



You Decide!

e Cornelio v. Hirano 2012 WL 851642 (D. Hawaii 2012)

— Cornelio (male) disciplined for having unauthorized contact with a female
inmate

ornelio placed in housing unit with female inmate’s husband

aimed purpose was to provoke a confrontation betw










Staff Misconduct Liability Issues

iminal Prosecution




Consent

nsent 1s not a defense to




Efftects of Conviction

elony Record

Fines




Civil Rights Suits

42 U.S.C. 1983

nder color o




Intentional Torts — Offending
Staff

sault and Battery




Negligence — General Elements




Riley v. Olk-Long, 282 F.37 592
(8t Cir. 2002)

* Eighth Amendment action against Warden and
rity Director




Ortiz v. Jordan (S.Ct. 1/24/11)

* Jordan wrote incident report falsely stating
Ortiz would not name her assailant;




Gonzales v. Martinez, 403 F.3d 1179
(10t Cir. 2005)

* Inmate alleged sexual assaults by jail
administrator and officer (son-in-law of




Kabhle v. Leonard (8" Cir. 2007)

e FTO could be held liable for trainee behavior
ation had lights indicating cel




Defenses — Staff Members

o not do 1t
iInmate misconduct/potentia




Defenses —

* Detailed background investigation prior to hire

round outside parties



Training — Consequences of
Misconduct

volding set-ups

ct




Defenses (continued)

* Aggressive/Pro-active Investigations

for Prosecution







Legal Issues Pertaining to
ian, Gay, Bisexual, and Transge




Challenges for the Inmate and for the
Facility

* LGBT individuals face unique challenges when they
e arrested and incarcerated

ison and jail officials task



LGBT Right to Privacy

e Griswold v. Connecticut, 381 U.S. 479 (1965)

— First case to specifically recognize a constitutional right of
privacy within the 15t Amendment to the U.S. Constitution

v. Hardwick, 478 U.S. 186 (1986)




Right to Confidentiality in Sexual Orientation and
Gender Identity

* Does intentional disclosure of inmate sexual orientation
constitute “deliberate indifference” to a serious risk of
harm in violation of 8t Amendment?

e Schwenk v. Hartford, 204 F.3d 1187 (9t Cir. 2000)

Eighth Amendment is violated when an inmate endures
harassment from prison guards plus physi
hysical sexu




Right to Confidentiality in Sexual Orientation and
Gender Identity

* Does intentional disclosure violate the right to privacy
guaranteed by the 1%t Amendment?

— Gender Identity

« Powell v. Schriver, 175 F.3d 107 (2"¢ Cir. 1999)

— Prisoner’s transgender status found to be among those constitutionally
protected personal matters and a prison official may not violate priso
right to privacy by disclosure of gender identity unless that disc
reasonably related to legitimate penological interests.




Transgender Access to Gender-Related
Medical Care

e Estelle v. Gamble, 429 U.S. 97 (1976)

— “Deliberate indifference” to a prisoner’s serious
ical needs violates the 8t amendment ri
d unusual '




Gender Reassighment Surgery

* Kosilek v. Spencer, 889 F.Supp.2d 190 (D. Mass 2012)

— Court finds 8" Amendment violated by prison’s denial
of sex reassignment surgery to prisoner with “severe
gender identity disorder” where evidence established

surgery medically necessary.

efendant has refused to prowde the







Gender Reassignment Surgery

* De’Lonta v. Johnson, 708 F.3d 520 (4t Cir. 2013)

— De’Lonta is a pre-operative transsexual suffering from severe
gender identity disorder, with “overwhelming” urges to perform
self-surgery, especially after therapy sessions.

n denled De’Lonta’s repeated requests to be ev
ent surgery, and advised her t




Transgender Access to Gender-Related
Medical Care

e Access to Hormonal Treatment

— Courts generally recognize the transgender prisoner is
entitled to some type of medical treatment, but not to a
particular type of treatment

— In some cases, courts have found that providing alternative
tments such as psychological counseling are suffici

urts have found that




Transgender Housing

ost correctional facilities recognize only the
d female gender and segregat




Transgender Housing

* Courts have been generally deferential to corrections officials on
housing decisions involving transgender inmates

— Farmer v. Haas, 990 F.2d 319 (7th Cir. 1993)

* Noting plaintiff’s incarceration with the male population despite
undergoing estrogen therapy and receiving silicone breast implants.

rosby v. Reynolds, 763 F. Supp. 666 (D. Me. 1991)
ing placement of pre-operative transgender




Segregation and Protective Custody for
LGBT Inmates

* |n federal facilities, LGBT prisoners may not be
segregated solely on the basis being LGBT




Segregation and Protective Custody for
LGBT Inmates

e Segregation among facilities varies
— Entire wings (NYC/LA County)
ctive custody units housing several i




Segregation and Protective Custody for
LGBT Inmates

e Liability Concerns in PC housing of LGBT inmates

— Due Process

e Under Sandin v. O’Connor, 515 U.S. 472 (1995), an inmate is entitled to
a limited right to due process only if the challenged condition of
confinement “imposes an atypical and significant hardship in relation
to the ordinary incidences of prison life”

sent extraordinary circumstances, courts generally fin
in segregation is an ordinary inciden




Access to Visitation

 Whitmire v. Arizona, 298 F.3d 1134 (9t Cir. 2002)

— Homosexual partner of state prisoner had
standing to assert that Arizona DOC regulation
hibiting same-sex kissing and hugging
' ber during pri isi




Access to Programs

 Work Details
— Davis v. Prison Health Services, 679 F.3d 433 (6t Cir. 2012)

 Homosexual state inmate’s allegations that he was
|mproperly removed from his employment in a pri
orks program because of his sexu




SEE YOU ALL NEXT YEAR.....
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fuip The Chumps !




