[Intentionally left blank]

Pending NIC Review 9‐17‐13

1

Copyright © 2013 for the National Institute of Corrections by Jaime M. Yarussi and Brenda V.
Smith
This publication was prepared under cooperative agreement 03S16GIZ9 between the National
Institute of Corrections (NIC), Federal Bureau of Prisons, U.S. Department of Justice and American
University Washington College of Law (WCL). Points of view or opinions stated in this handbook
are those of the authors and do not necessarily represent the official opinion or policies of the U.S.
Department of Justice or the National Institute of Corrections.
All rights reserved. No part of this publication may be produced or transmitted in any form or by any
means, electronic or mechanical, including photocopy, recording, or any information storage or
retrieval system, without permission in writing from the National Institute of Corrections.
Requests for permission to make copies of any part of this publication should be made to:
The Project on Addressing Prison Rape
American University Washington College of Law
4801 Massachusetts Ave, NW
Washington, DC 20016
202-274-4385
endsilence@wcl.american.edu

Pending NIC Review 9‐17‐13

2

Pending NIC Review 9‐17‐13

3

Pending NIC Review 9‐17‐13

4

Pending NIC Review 9‐17‐13

5

This publication provides guidance for departments and agencies supervising adults on community
supervision. Because the National PREA Standards cover juvenile community corrections under the
juvenile standards, this publication will focus on adults. However, there are resources developed
addressing juveniles under community supervision.
For more information and guidance on juveniles under community supervision please see the
following resources:
Addressing Sexual Violence Against Youth in Custody: A Handbook for Youth Workers on How to
Identify and Address Sexual Abuse in Juvenile Settings
By: Brenda V. Smith and Jaime M. Yarussi (May 2012)
http://www.wcl.american.edu/endsilence/documents/YouthWorkersHandbookFINALinprintNIC.pdf
Training: Responding to Sexual Abuse of Youth in Custody: Responding to the Needs of Boys, Girls
and Gender Non-Conforming Youth
http://www.wcl.american.edu/endsilence/juvenile_training.cfm
For other juvenile publications: http://www.wcl.american.edu/endsilence/juvenile_resources.cfm
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Community correctional agencies can be under a number of jurisdictional controls. Some agencies
operate under the umbrella of the state departments of corrections, while others can be stand alone
agencies or operate under the control of a local county.
This makes it difficult to determine who is responsible, if anyone, for certifying compliance of the
PREA Standards [Subpart F—State Compliance
§ 115.501 State determination and certification of full compliance]
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A large number of people under custodial supervision are under community supervision.
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The National Prison Rape Elimination Commission drafted standards in 2009 that included nonresidential community correctional settings. For departments looking to implement PREA related
policies and procedures, those drafted standards are a resource on what and how to incorporate
PREA into their agency. Those drafted standards online at:
http://www.wcl.american.edu/endsilence/documents/NPREC_CommunityCorrectionStandards.pdf
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While the DOJ PREA Standards cover residential settings, there are not standards for non-residential
settings. Consequently, some agencies apply PREA Standards to residential settings (such as halfway
houses or community work centers) but not to probation or parole offices and staff in them.
Nonetheless, it is essential staff and offenders under non-residential supervision have information
regarding both the standards and state laws regarding sexual abuse.
Staff in non-residential community settings must know their reporting obligations under PREA,
structure and mandatory reporting laws for their jurisdiction. Offenders in the community, if sexually
assaulted while incarcerated– either by another inmate or staff person, may report once they are on
community supervision. As such, all community corrections staff should be aware of their reporting
responsibilities and requirements.
State laws are important as well because most states have criminal laws prohibiting sexual contact
between community corrections staff and offenders. We will discuss this at great length.
Based on its authority under PREA, the National Prison Rape Elimination Commission drafted
standards in 2009 that included non-residential community correctional settings. They did so because
of their view that correctional systems are porous and the failure to cover non residential settings left
individuals at risk in the community and weakened prevention and protection for those in residential
settings. For departments looking to implement PREA related policies and procedures covering nonresidential settings, those drafted standards are online at:
http://www.wcl.american.edu/endsilence/documents/NPREC_CommunityCorrectionStandards.pdf
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In September 2003, the United States Congress unanimously passed the Prison Rape Elimination Act
(PREA). The Act was the culmination of a collaborative effort between human rights, faith-based,
and prison rape advocacy. The aim of the Act is to create “zero tolerance” for prison rape by using a
variety of tools or mechanisms including data collection; grants to the states; technical assistance to
the states to improve their practices; research; the development of national standards; and the
diminution of federal criminal justice assistance to states who fail to comply with the standards.
While prison rape has been an abiding feature of U.S. prisons almost since their inception, the event
that contributed most to the passage of the Prison Rape Elimination Act was the 2001 publication of
“No Escape: Male Prisoner Rape by Human Rights Watch (HRW).” HRW had published several
reports on sexual violence in U.S. prisons dating back to its initial report in 1995 on the rape of
female prisoners, titled All Too Familiar: Sexual Abuse of Women in U.S. State Prisons.
PREA passed unanimously in both houses of Congress and signaled an important shift toward more
humane treatment of persons in custody.
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Some states already have stronger state laws than the protections the current standards provide.
In West Virginia, inmates do not need to exhaust administrative remedies to file suit in court on a
claim of sexual abuse in custodial settings.
In Florida, Missouri and South Carolina, staff must report sexual abuse in custody.
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Responses to sexual abuse of offenders under custodial supervision have largely failed to reach
individuals under correctional supervision in the community. Yet offenders under community
supervision are also at risk of sexual abuse. Abuse, even in the community has serious physical,
emotional,, and rehabilitative consequences.
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One of the most identifiable examples of sexual abuse in a community setting involves the Shea
Farm Halfway House in Concord, New Hampshire. Douglas Tower, an officer with a record of
sexual harassment on the job was transferred from another correctional facility to become the night
supervisor at Shea Farm. In this position, he had a significant amount of power over the
approximately 45 women living there. He was able to lower their security classification, approve or
deny overnight leave requests and/or visits with family members, punish women for disciplinary
infractions, and revoke their placement in Shea Farm. In total, Tower was found guilty of assaulting
13 women while assigned to the Shea Farm halfway house between Jan. 1, 2004, and Jan. 30, 2005.
During part of that time, prison officials named Tower community corrections officer of the year.

Pending NIC Review 9‐17‐13

27

Pending NIC Review 9‐17‐13

28

Staff supervising offenders in the community in non-residential settings have the same, if not more
power over people under their supervision. In the account above, “The victims feared reporting the
violations to authorities because they were afraid that no one would believe them and that Walker, as
their probation officer, had the power to have them incarcerated or otherwise punished.”
The example above is important because it details behavior which occurred during home visits by a
probation officer. Although the PREA Standards do not cover non-residential settings like this one,
agencies should train and have policies that prohibit sex with offenders under supervision.
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Despite increasing numbers of offenders on community supervision, there continues to be a lack of
research on issues ranging from the prevalence of sexual abuse in community corrections and risk
factors specific to these settings, to the impact of sexual victimization on rehabilitation and reentry.
Although the Bureau of Justice Statistics conducts comprehensive national surveys of people
confined in prisons, jails, and juvenile facilities to reveal rates of sexual abuse, no similar survey of
people under supervision in the community has been conducted.
Although there have been two surveys of former prisoners; one in 2008 and another in 2013, BJS
asked mainly about their experiences while incarcerated and did not collect data on community
corrections specifically– either residential or non-residential. This leaves a serious gap in knowledge
about the prevalence of sexual abuse.
To truly understand the prevalence of sexual abuse in custody, all community correctional agencies
should collect data for every reported incident of sexual abuse – whether the incident occurred while
under the supervision of community corrections or while incarcerated in a prison or jail but reported
after release. Collecting data on abuse occurring in confinement settings but reported later will help
correctional facilities maintain more accurate records of reported incidents of sexual abuse, as well as
provide insight on reasons people chose not to report abuse until they were released. With this
information, correctional facilities can begin to address gaps in reporting structures, investigations,
data collection, and safety – an issue which victims repeatedly give as a major reason they do not
report.
Collecting data on sexual abuse that occurs in community correctional residential facilities and under
non-residential supervision will allow community correctional agencies to have a more complete
understanding of the risks for sexual abuse while in these settings and how to mitigate these risks.
Community correctional agencies may be able to determine in which situations sexual abuse is more
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likely to occur, patterns for likely perpetrators and victims, and how sexual abuse may be related to
community reintegration, recidivism risk, and future incidents risk for victimization. Based on this
information, agencies can enact informed policies and procedures to address and prevent incidents of
sexual abuse.
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Again, the majority of what we know thanks to data collection, are about people incarcerated in
prisons, jails and juvenile facilities. However, this information will be helpful to community
corrections because it will allow agencies to tailor reentry needs and reintegration efforts for victims
and perpetrators of sexual abuse while in custody.
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About 61% of incidents of staff sexual misconduct and 21% of incidents of staff sexual harassment
were perpetrated by female staff in 2007-8 according to correctional authorities. A greater percentage
of allegations of abusive sexual contacts and incidents of staff sexual misconduct were substantiated
in local jails than in prisons.
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According to the BJS report above, former prisoners reported a wide variety of other sexual
experiences with staff that were inappropriate including:
• 8.9% reported that staff had hassled or harassed them in a sexual way
• 27.9% said that staff had stared or watched them at inappropriate times (e.g., while the inmate
was dressing or taking a shower)
• 13.5% said that staff had forced them to undress in their presence or had brushed against their
private parts when “they did not think it was an accident or it was not required by their job.”
• 32.4% of all former inmates reported one or more of these types of experiences. While
inappropriate, these lesser forms of staff sexual misconduct were not included in the analysis
unless combined with reports of “willingly” or unwillingly having sex or sexual contact with
staff.
Additionally, half of victims of staff sexual misconduct said they had been offered favors or special
privileges; a third had been persuaded or talked into it; a quarter had been bribed or blackmailed
Other Important Findings:
• Most victims (86%) of staff sexual misconduct reported more than one incident
The rate of inmate-on-inmate sexual victimization among former state prisoners was 3 times
higher among females (13.7%) than males (4.2%)
• The rate of “willing” sexual activity with staff was higher among males (4.8%) than females
(2.6%)
• 39% of male inmates who were homosexual or gay indicated they had been victimized by
another inmate and 12% by staff.
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• Lesbian and bisexual female former inmates had rates of staff sexual misconduct that were at least
double the rate among heterosexual female former inmates.
We know that once people are released into the community, they are more likely to report sexual abuse
while incarcerated– either by other inmates or staff, because they feel a level of safety they do not feel
while in prison and/or jail. This will impact all community correctional agencies because they may
receive the bulk of those reports.
Based on this data collection, former inmates are reporting sexual abuse while incarcerated at much
higher rate than correctional authorities. This would support the notion that overall victims of sexual
abuse in custody are not reporting due to fear of retaliation, mistrust of the system/ investigations etc.
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After holding hearings from 2005-2007, the National Prison Rape Elimination Commission
(NPREC) published a report, including findings from those hearings and additional working groups
and a set of standards for each type of confinement setting– prisons and jails (including immigration
detention), lock-ups, community corrections and juvenile agencies.
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The National Prison Rape Elimination Commission (NPREC) found that offenders under community
supervision were at risk for sexual abuse by staff and other offenders and needed a series of
standards to protect them.
The Department of Justice declined to adopt a set of standards for non-residential community
corrections– including pretrial release, probation, parole, or post-release supervision, determining
that non-residential settings “exceeded the scope of PREA’s definitions of jail and prison, which
include only “confinement facilit[ies].”
Both the American Probation and Parole Association and the International Community Corrections
Association, as well as a number of advocacy groups and certain former members of the NPREC,
and two trade organizations, the American Probation and Parole Association and the International
Community Corrections Association criticized this position stating that, “parole and probation
officers play a significant role in the lives of their charges, and that such power includes the potential
for abuse.”
Non-residential community settings that are implementing PREA should review the NPREC
community corrections standards elements for implementation and compliance indicators for meeting
the spirit of PREA.
http://www.wcl.american.edu/endsilence/documents/NPREC_CommunityCorrectionStandards.pdf
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On May 17, 2012, The US Department of Justice published the Regulatory Impact
Assessment defining the anticipated costs of full nationwide compliance with the final PREA
Standards, as well as the benefits of reducing the prevalence of prison rape as required by Executive
Orders 13563 and 12866. These findings are important because the RIA assesses, and monetizes to
the extent feasible, the benefits of combating rape and sexual abuse in America’s prisons, jails,
lockups, community confinement facilities (CCFs), and juvenile facilities, and the costs of full
nationwide compliance with the Attorney General’s national standards under the Prison Rape
Elimination Act (PREA). These are findings from the Department of Justice regarding prevalence of
sexual abuse as defined by the RIA report and work done regarding the cost of the standards. This is
a much higher number than BJS reported in the same year.
http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf
http://www.ojp.usdoj.gov/programs/pdfs/prea_final_rule.pdf
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The work of the National Prison Rape Elimination Commission (NPREC) work included hearings
and standards.
Transcripts from these hearings and a full copy of the report can be found at:
http://www.wcl.american.edu/endsilence/nprecommission.cfm
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SAMPLE STANDARDS:
§ 115.211 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.
(a) An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse
and sexual harassment and outlining the agency’s approach to preventing, detecting, and responding
to such conduct.
(b) An agency shall employ or designate an upper-level, agency-wide PREA coordinator, with
sufficient time and authority to develop, implement, and oversee agency efforts to comply with the
PREA standards in all of its community confinement facilities.
§ 115.213 Supervision and monitoring.
(a) For each facility, the agency shall develop and document a staffing plan that provides for
adequate levels of staffing, and, where applicable, video monitoring, to protect residents against
sexual abuse. In calculating adequate staffing levels and determining the need for video monitoring,
agencies shall take into consideration:
(1) The physical layout of each facility;
(2) The composition of the resident population;
(3) The prevalence of substantiated and unsubstantiated incidents of sexual abuse;
and
(4) Any other relevant factors.
(b) In circumstances where the staffing plan is not complied with, the facility shall document and
justify all deviations from the plan.
(c) Whenever necessary, but no less frequently than once each year, the facility shall assess,
determine, and document whether adjustments are needed to:
(1) The staffing plan established pursuant to paragraph (a) of this section;
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(2) Prevailing staffing patterns;
(3) The facility’s deployment of video monitoring systems and other monitoring
technologies; and
(4) The resources the facility has available to commit to ensure adequate staffing
levels.
§ 115.217 Hiring and promotion decisions.
(a) The agency shall not hire or promote anyone who may have contact with residents, and shall not
enlist the services of any contractor who may have contact with residents, who—
(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement
facility, juvenile facility, or other institution (as defined in 42 U.S.C. § 1997);
(2) Has been convicted of engaging or attempting to engage in sexual activity in the
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not
consent or was unable to consent or refuse; or
(3) Has been civilly or administratively adjudicated to have engaged in the activity
described in paragraph (a)(2) of this section.
(b) The agency shall consider any incidents of sexual harassment in determining whether to hire or
promote anyone, or to enlist the services of any contractor, who may have contact with residents.
(c) Before hiring new employees who may have contact with residents, the agency shall:
(1) Perform a criminal background records check; and
(2) Consistent with Federal, State, and local law, make its best efforts to contact all
prior institutional employers for information on substantiated allegations of sexual abuse or any
resignation during a pending investigation of an allegation of sexual abuse.
(d) The agency shall also perform a criminal background records check before enlisting the services of
any contractor who may have contact with residents.
(e) The agency shall either conduct criminal background records checks at least every five years of
current employees and contractors who may have contact with residents or have in place a system for
otherwise capturing such information for current employees.
(f) The agency shall also ask all applicants and employees who may have contact with residents
directly about previous misconduct described in paragraph (a) of this section in written applications or
interviews for hiring or promotions and in any interviews or written self-evaluations conducted as part
of reviews of current employees. The agency shall also impose upon employees a continuing
affirmative duty to disclose any such misconduct.
(g) Material omissions regarding such misconduct, or the provision of materially false information,
shall be grounds for termination.
(h) Unless prohibited by law, the agency shall provide information on substantiated allegations of
sexual abuse or sexual harassment involving a former employee upon receiving a request from an
institutional employer for whom such employee has applied to work.
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SAMPLE STANDARDS:
§ 115.222 Policies to ensure referrals of allegations for investigations.
(a) The agency shall ensure that an administrative or criminal investigation is completed for all
allegations of sexual abuse and sexual harassment.
(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or sexual
harassment are referred for investigation to an agency with the legal authority to conduct criminal
investigations, unless the allegation does not involve potentially criminal behavior. The agency shall
publish such policy on its website or, if it does not have one, make the policy available through other
means. The agency shall document all such referrals.
(c) If a separate entity is responsible for conducting criminal investigations, such publication shall
describe the responsibilities of both the agency and the investigating entity.
(d) Any State entity responsible for conducting administrative or criminal investigations of sexual
abuse or sexual harassment in community confinement facilities shall have in place a policy
governing the conduct of such investigations.
(e) Any Department of Justice component responsible for conducting administrative or criminal
investigations of sexual abuse or sexual harassment in community confinement facilities shall have in
place a policy governing the conduct of such investigations.
§ 115.231 Employee training.
(a) The agency shall train all employees who may have contact with residents on:
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;
(2) How to fulfill their responsibilities under agency sexual abuse and sexual
harassment prevention, detection, reporting, and response policies and procedures;
(3) Residents’ right to be free from sexual abuse and sexual harassment;
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(4) The right of residents and employees to be free from retaliation for reporting
sexual abuse and sexual harassment;
(5) The dynamics of sexual abuse and sexual harassment in confinement;
(6) The common reactions of sexual abuse and sexual harassment victims;
(7) How to detect and respond to signs of threatened and actual sexual abuse;
(8) How to avoid inappropriate relationships with residents;
(9) How to communicate effectively and professionally with residents, including
lesbian, gay, bisexual, transgender, intersex, or gender nonconforming residents; and
(10) How to comply with relevant laws related to mandatory reporting of sexual
abuse to outside authorities.
(b) Such training shall be tailored to the gender of the residents at the employee’s facility. The
employee shall receive additional training if the employee is reassigned from a facility that houses only
male residents to a facility that houses only female residents, or vice versa.
(c) All current employees who have not received such training shall be trained within one year of the
effective date of the PREA standards, and the agency shall provide each employee with refresher
training every two years to ensure that all employees know the agency’s current
sexual abuse and sexual harassment policies and procedures. In years in which an employee does not
receive refresher training, the agency shall provide refresher information on current sexual abuse and
sexual harassment policies.
(d) The agency shall document, through employee signature or electronic verification, that employees
understand the training they have received.
§ 115.233 Resident education.
(a) During the intake process, residents shall receive information explaining the agency’s zerotolerance policy regarding sexual abuse and sexual harassment, how to report incidents or suspicions
of sexual abuse or sexual harassment, their rights to be free from sexual abuse and sexual harassment
and to be free from retaliation for reporting such incidents, and regarding agency policies and
procedures for responding to such incidents.
(b) The agency shall provide refresher information whenever a resident is transferred to a different
facility.
(c) The agency shall provide resident education in formats accessible to all residents, including those
who are limited English proficient, deaf, visually impaired, or otherwise disabled as well as residents
who have limited reading skills.
(d) The agency shall maintain documentation of resident participation in these education sessions.
(e) In addition to providing such education, the agency shall ensure that key information is
continuously and readily available or visible to residents through posters, resident handbooks, or other
written formats.
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SAMPLE STANDARDS:
§ 115.242 Use of screening information.
(a) The agency shall use information from the risk screening required by § 115.241 to inform
housing, bed, work, education, and program assignments with the goal of keeping separate those
residents at high risk of being sexually victimized from those at high risk of being sexually abusive.
(b) The agency shall make individualized determinations about how to ensure the safety of each
resident.
(c) In deciding whether to assign a transgender or intersex resident to a facility for male or female
residents, and in making other housing and programming assignments, the agency shall consider on a
case-by-case basis whether a placement would ensure the resident’s health and safety, and whether
the placement would present management or security problems.
(d) A transgender or intersex resident’s own views with respect to his or her own safety shall be
given serious consideration.
(e) Transgender and intersex residents shall be given the opportunity to shower separately from other
residents.
(f) The agency shall not place lesbian, gay, bisexual, transgender, or intersex residents in dedicated
facilities, units, or wings solely on the basis of such identification or status, unless such placement is
in a dedicated facility unit, or wing established in connection with a consent decree, legal settlement,
or legal judgment for the purpose of protecting such residents.
§ 115.251 Resident reporting.
(a) The agency shall provide multiple internal ways for residents to privately report sexual abuse and
sexual harassment, retaliation by other residents or staff for reporting sexual
237
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abuse and sexual harassment, and staff neglect or violation of responsibilities that may have
contributed to such incidents.
(b) The agency shall also inform residents of at least one way to report abuse or harassment to a public
or private entity or office that is not part of the agency and that is able to receive and immediately
forward resident reports of sexual abuse and sexual harassment to agency officials, allowing the
resident to remain anonymous upon request.
(c) Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall
promptly document any verbal reports.
(d) The agency shall provide a method for staff to privately report sexual abuse and sexual harassment
of residents.
§ 115.254 Third-party reporting.
The agency shall establish a method to receive third-party reports of sexual abuse and sexual
harassment and shall distribute publicly information on how to report sexual abuse and sexual
harassment on behalf of a resident.
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SAMPLE STANDARDS:
§ 115.263 Reporting to other confinement facilities.
(a) Upon receiving an allegation that a resident was sexually abused while confined at another
facility, the head of the facility that received the allegation shall notify the head of the facility or
appropriate office of the agency where the alleged abuse occurred.
(b) Such notification shall be provided as soon as possible, but no later than 72 hours after receiving
the allegation.
(c) The agency shall document that it has provided such notification.
(d) The facility head or agency office that receives such notification shall ensure that the allegation is
investigated in accordance with these standards.
§ 115.264 Staff first responder duties.
(a) Upon learning of an allegation that a resident was sexually abused, the first security staff member
to respond to the report shall be required to:
(1) Separate the alleged victim and abuser;
(2) Preserve and protect any crime scene until appropriate steps can be taken to
collect any evidence;
(3) If the abuse occurred within a time period that still allows for the collection of
physical evidence, request that the alleged victim not take any actions that could destroy physical
evidence, including, as appropriate, washing, brushing teeth, changing clothes,
urinating,
defecating, smoking, drinking, or eating; and
(4) If the abuse occurred within a time period that still allows for the collection of
physical evidence, ensure that the alleged abuser does not take any actions that could destroy
physical evidence, including, as appropriate, washing, brushing teeth, changing
clothes,
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urinating, defecating, smoking, drinking, or eating.
(b) If the first staff responder is not a security staff member, the responder shall be required to request
that the alleged victim not take any actions that could destroy physical evidence and then notify
security staff.
§ 115.267 Agency protection against retaliation.
(a) The agency shall establish a policy to protect all residents and staff who report sexual abuse or
sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation
by other residents or staff and shall designate which staff members or departments are charged with
monitoring retaliation.
(b) The agency shall employ multiple protection measures, such as housing changes or transfers for
resident victims or abusers, removal of alleged staff or resident abusers from contact with victims, and
emotional support services for residents or staff who fear retaliation for reporting sexual abuse or
sexual harassment or for cooperating with investigations.
(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct and
treatment of residents or staff who reported the sexual abuse and of residents who were reported to
have suffered sexual abuse to see if there are changes that may suggest possible retaliation by residents
or staff, and shall act promptly to remedy any such retaliation. Items the agency should monitor
include any resident disciplinary reports, housing, or program changes, or negative performance
reviews or reassignments of staff. The agency shall continue such monitoring beyond 90 days if the
initial monitoring indicates a continuing need.
(d) In the case of residents, such monitoring shall also include periodic status checks.
(e) If any other individual who cooperates with an investigation expresses a fear of retaliation, the
agency shall take appropriate measures to protect that individual against retaliation.
(f) An agency’s obligation to monitor shall terminate if the agency determines that the allegation is
unfounded.
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SAMPLE STANDARDS:
§ 115.271 Criminal and administrative agency investigations.
(a) When the agency conducts its own investigations into allegations of sexual abuse and sexual
harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including thirdparty and anonymous reports.
(b) Where sexual abuse is alleged, the agency shall use investigators who have received special
training in sexual abuse investigations pursuant to § 115.234.
(c) Investigators shall gather and preserve direct and circumstantial evidence, including any available
physical and DNA evidence and any available electronic monitoring data; shall interview alleged
victims, suspected perpetrators, and witnesses; and shall review prior complaints and reports of
sexual abuse involving the suspected perpetrator.
(d) When the quality of evidence appears to support criminal prosecution, the agency shall conduct
compelled interviews only after consulting with prosecutors as to whether compelled interviews may
be an obstacle for subsequent criminal prosecution.
(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an individual basis
and shall not be determined by the person’s status as resident or staff. No agency shall require a
resident who alleges sexual abuse to submit to a polygraph examination or other truth-telling device
as a condition for proceeding with the investigation of such an allegation.
(f) Administrative investigations:
(1) Shall include an effort to determine whether staff actions or failures to act
contributed to the abuse; and
(2) Shall be documented in written reports that include a description of the physical
and testimonial evidence, the reasoning behind credibility assessments, and investigative facts and
findings.
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(g) Criminal investigations shall be documented in a written report that contains a thorough description
of physical, testimonial, and documentary evidence and attaches copies of all documentary evidence
where feasible.
(h) Substantiated allegations of conduct that appears to be criminal shall be referred for prosecution.
(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this section for as
long as the alleged abuser is incarcerated or employed by the agency, plus five years.
(j) The departure of the alleged abuser or victim from the employment or control of the facility or
agency shall not provide a basis for terminating an investigation.
(k) Any State entity or Department of Justice component that conducts such investigations shall do so
pursuant to the above requirements.
(l) When outside agencies investigate sexual abuse, the facility shall cooperate with outside
investigators and shall endeavor to remain informed about the progress of the investigation.
§ 115.278 Disciplinary sanctions for residents.
(a) Residents shall be subject to disciplinary sanctions pursuant to a formal disciplinary process
following an administrative finding that the resident engaged in resident-on-resident sexual abuse or
following a criminal finding of guilt for resident-on-resident sexual abuse.
(b) Sanctions shall be commensurate with the nature and circumstances of the abuse committed, the
resident’s disciplinary history, and the sanctions imposed for comparable offenses by other residents
with similar histories.
(c) The disciplinary process shall consider whether a resident’s mental disabilities or mental illness
contributed to his or her behavior when determining what type of sanction, if any, should be imposed.
(d) If the facility offers therapy, counseling, or other interventions designed to address and correct
underlying reasons or motivations for the abuse, the facility shall consider whether to require the
offending resident to participate in such interventions as a condition of access to programming or other
benefits.
(e) The agency may discipline a resident for sexual contact with staff only upon a finding that the staff
member did not consent to such contact.
(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith based upon a
reasonable belief that the alleged conduct occurred shall not constitute falsely reporting an incident or
lying, even if an investigation does not establish evidence sufficient to substantiate the allegation.
(g) An agency may, in its discretion, prohibit all sexual activity between residents and may discipline
residents for such activity. An agency may not, however, deem such activity to constitute sexual abuse
if it determines that the activity is not coerced.
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SAMPLE STANDARDS:
§ 115.282 Access to emergency medical and mental health services.
(a) Resident victims of sexual abuse shall receive timely, unimpeded access to emergency medical
treatment and crisis intervention services, the nature and scope of which are determined by medical
and mental health practitioners according to their professional judgment.
(b) If no qualified medical or mental health practitioners are on duty at the time a report of recent
abuse is made, security staff first responders shall take preliminary steps to protect the victim
pursuant to § 115.262 and shall immediately notify the appropriate medical and mental health
practitioners.
(c) Resident victims of sexual abuse while incarcerated shall be offered timely information about and
timely access to emergency contraception and sexually transmitted infections prophylaxis, in
accordance with professionally accepted standards of care, where medically appropriate.
(d) Treatment services shall be provided to the victim without financial cost and regardless of
whether the victim names the abuser or cooperates with any investigation arising out of the incident.
§ 115.286 Sexual abuse incident reviews.
(a) The facility shall conduct a sexual abuse incident review at the conclusion of every sexual abuse
investigation, including where the allegation has not been substantiated, unless the allegation has
been determined to be unfounded.
(b) Such review shall ordinarily occur within 30 days of the conclusion of the investigation.
(c) The review team shall include upper-level management officials, with input from line
supervisors, investigators, and medical or mental health practitioners.
(d) The review team shall:
(1) Consider whether the allegation or investigation indicates a need to change
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policy or practice to better prevent, detect, or
respond to sexual abuse;
(2) Consider whether the incident or allegation was motivated by race; ethnicity;
gender identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived
status; or gang affiliation; or was motivated or otherwise caused by other group dynamics at the
facility;
(3) Examine the area in the facility where the incident allegedly occurred to assess
whether physical barriers in the area may enable abuse;
(4) Assess the adequacy of staffing levels in that area during different shifts;
(5) Assess whether monitoring technology should be deployed or augmented to
supplement supervision by staff; and
(6) Prepare a report of its findings, including but not necessarily limited to
determinations made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for
improvement, and submit such report to the facility head and PREA compliance manager.
(e) The facility shall implement the recommendations for improvement, or shall document its reasons
for not doing so.
§ 115.288 Data review for corrective action.
(a) The agency shall review data collected and aggregated pursuant to § 115.287 in order to assess and
improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices,
and training, including:
(1) Identifying problem areas;
(2) Taking corrective action on an ongoing basis; and
(3) Preparing an annual report of its findings and corrective actions for each facility,
as well as the agency as a whole.
(b) Such report shall include a comparison of the current year’s data and corrective actions with those
from prior years and shall provide an assessment of the agency’s progress in addressing sexual abuse.
(c) The agency’s report shall be approved by the agency head and made readily available to the public
through its website or, if it does not have one, through other means.
(d) The agency may redact specific material from the reports when publication would present a clear
and specific threat to the safety and security of a facility, but must indicate the nature of the material
redacted.
§ 115.401 Frequency and scope of audits.
(a) During the three-year period starting on August 20, 2013 and during each three-year period
thereafter, the agency shall ensure that each facility operated by the agency, or by a private
organization on behalf of the agency, is audited at least once.
(b) During each one-year period starting on August 20, 2013 the agency shall ensure that at least onethird of each facility type operated by the agency, or by a private organization on behalf of the agency,
is audited.
(c) The Department of Justice may send a recommendation to an agency for an expedited audit if the
Department has reason to believe that a particular facility may be experiencing problems relating to
sexual abuse. The recommendation may also include referrals to resources that may assist the agency
with PREA-related issues.
(d) The Department of Justice shall develop and issue an audit instrument that will provide guidance
on the conduct of and contents of the audit.
(e) The agency shall bear the burden of demonstrating compliance with the standards.
(f) The auditor shall review all relevant agency-wide policies, procedures, reports, internal and external
audits, and accreditations for each facility type.
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(g) The audits shall review, at a minimum, a sampling of relevant documents and other records and
information for the most recent one-year period.
(h) The auditor shall have access to, and shall observe, all areas of the audited facilities.
(i) The auditor shall be permitted to request and receive copies of any relevant documents (including
electronically stored information).
(j) The auditor shall retain and preserve all documentation (including, e.g., video tapes and interview
notes) relied upon in making audit determinations. Such documentation shall be provided to the
Department of Justice upon request.
(k) The auditor shall interview a representative sample of inmates, residents, and detainees, and of
staff, supervisors, and administrators.
(l) The auditor shall review a sampling of any available videotapes and other electronically available
data (e.g., Watchtour) that may be relevant to the provisions being audited.
(m) The auditor shall be permitted to conduct private interviews with inmates, residents, and detainees.
(n) Inmates, residents, and detainees shall be permitted to send confidential information or
correspondence to the auditor in the same manner as if they were communicating with legal counsel.
(o) Auditors shall attempt to communicate with community-based or victim advocates who may have
insight into relevant conditions in the facility.
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Scope of Standards: Pretrial Release, Probation, Parole, and Related Programs
In the proposed rule, the Department declined to adopt the NPREC’s recommendation that the
Department adopt a set of standards for community corrections, which the NPREC had
recommended defining as follows: “Supervision of individuals, whether adults or juveniles, in a
community setting as a condition of incarceration, pretrial release, probation, parole, or post-release
supervision. These settings would include day and evening reporting centers.” The Department
determined that to the extent this definition included supervision of individuals in a non-residential
setting, it exceeded the scope of PREA’s definitions of jail and prison, which include only
“confinement facilit[ies].” 42 U.S.C. 15609(3), (7). Accordingly, the proposed rule did not reference
community corrections, but instead proposed adopting a set of standards for “community
confinement facilities,” defined as a community treatment center, halfway house, restitution center,
mental health facility, alcohol or drug rehabilitation center, or other community correctional facility
(including residential re-entry centers) in which offenders or defendants reside as part of a term of
imprisonment or as a condition of pre-trial release or post-release supervision, while participating in
gainful employment, employment search efforts, community service, vocational training, treatment,
educational programs, or similar facility-approved programs during nonresidential hours.
Several commenters criticized the proposed rule for excluding individuals who are not incarcerated
but are subject to pretrial release, probation, parole, or post-release supervision. These commenters
included advocacy groups, certain former members of the NPREC, and two trade organizations, the
American Probation and Parole Association and the International Community Corrections
Association. Commenters observed that parole and probation officers play a significant role in the
lives of their charges, and that such power includes the potential for abuse. Some suggested that the
Department should adopt all of the NPREC’s recommendations with regard to pretrial release,
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probation, parole, or post-release supervision, while others proposed including only certain training
requirements related to handling disclosures of sexual abuse and avoiding inappropriate relationships
with probationers and parolees.
The final rule does not include these suggested changes and instead retains the definition quoted
above. The Department recognizes, of course, that staff involved in pretrial release, probation, parole,
or post-release supervision exert great authority. The same is true, however, of numerous other
government officials, including police officers who operate in the community, law enforcement
investigators, and certain categories of civil caseworkers. While any abuse by law enforcement
officials or other government agents is reprehensible, PREA appropriately addresses the unique
vulnerability of incarcerated persons, who literally cannot escape their abusers and who lack the ability
to access community resources available to most victims of sexual abuse.
One commenter observed that PREA defines “prison rape” as including “the rape of an inmate in the
actual or constructive control of prison officials,” 42 U.S.C. 15609(8), and suggested that a probationer
or parolee should be considered to be under the constructive control of correctional officials. This
suggestion, however, neglects the statute’s definition of “inmate” as “any person incarcerated or
detained in any facility who is accused of, convicted of, sentenced for, or adjudicated delinquent for,
violations of criminal law or the terms and conditions of parole, probation, pretrial release, or
diversionary program.” 42 U.S.C. 15609(2). An inmate by definition is “incarcerated or detained in [a]
facility”; the inclusion of inmates who are “under the constructive control of correctional officials”
presumably refers to inmates who are temporarily supervised by others, such as inmates on work
details. Furthermore, the reference to parole, probation, and related programs in the definition of
“inmate” indicates that only a person who “violate[s] . . . the terms and conditions” of such a program,
rather than any person who is subject to such terms and conditions, qualifies as an inmate. Indeed, with
the exception of an unrelated grant program to safeguard communities, the statute makes no other
reference to parole, probation, pretrial release, or diversionary programs.
The same commenter noted that PREA instructed the NPREC to recommend to the Attorney General
national standards on, in addition to specifically enumerated topics, “such other matters as may
reasonably be related to the detection, prevention, reduction, and punishment of prison rape.” 42
U.S.C. 15606(e)(2)(M). The Department agrees with the commenter that this language, by extension,
provides the Attorney General with a broad scope of authority to combat sexual abuse in confinement
facilities. However, this language does not necessitate the adoption of standards to govern probation,
parole, pretrial release, or diversionary programs. To be sure, former inmates may report to a parole
officer sexual abuse that occurred while they were in a confinement facility. However, former
inmates—unlike current inmates—generally possess ample ability to report abuse through the same
channels as any other person living in the community.
Still, the Department encourages probation and parole departments to take active steps to ensure that
any information they learn about sexual abuse in confinement facilities is transmitted to law
enforcement authorities or correctional agencies, as appropriate. The Department recommends that
such departments train their officers as needed to facilitate proper investigation of allegations.
Finally, one commenter suggested that probation departments should be included because some
probation departments operate residential facilities, including juvenile detention facilities. No change is
warranted, because the proposed rule already included any agency that operates residential facilities.
For example, to the extent that a probation department operates a juvenile detention facility, it is
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covered by the Standards for Juvenile Facilities, § 115.311 et seq.
CITATION: Department of Justice 28 C.F.R § 115. (2012) at 164 at 15-17
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You can view a side by side comparison of the NPREC and final promulgated standards at:
http://www.wcl.american.edu/endsilence/documents/PREAStandardsComparisonChart_Community
CorrectionsMay2012.pdf
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Zero tolerance policy 115.211
Hiring and promotion decisions 115.217
Training 115.223-115.233
Investigations 115.221-115.222 and 115.271-115.273
Medical and mental health care 115.253 and 115.282-115.283
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Reporting policies 115.254, 115.261, 115.263, 115.273
First responder duties 115.264
Discipline 115.276-115.277
Data collection and review 115.286-115.289
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Agency culture the sum of an organization’s attitudes, values, norms, beliefs, prejudices, history,
personalities and ethics of staff — both past and present. It is the organization’s character and the
way it does business. In an unhealthy organization, inappropriate relationships between staff and
offenders, including sexual misconduct, may be both ignored or accepted and thus reinforced as part
of the culture of an agency. Changing the way an agency manages inappropriate relationships
between staff and offenders can mean changing the culture of that agency.
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Staff can be vulnerable because of role ambiguity. Roles that community correctional staff often fill
include:
Monitor
Intervention
Control
Treatment
Supervision
Reintegration
Because they function in a number of ways, as discussed earlier, more training on boundaries may be
appropriate in community settings.
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Baron v. Hickey, 242 F. Supp. 2d. 66 (D. Mass. 2003)
The Facts:
Baron, a corrections officer in Suffolk County House of Correction, witnessed a
supervisor playing cards with inmates, a violation of facility policy
Baron filed a report, and the supervisor was suspended
Baron claimed that he was ostracized and harassed
Defaming posters claiming Baron watched child pornography; threatening phone
calls; smeared feces on his car; slashed tires.
Hickey, another corrections officer, was the ring leader of the harassment
Called him a “rat-fink” and threw cheese at him
“low down Jewish rat bastard coward”
Baron verbally complained on 30 separate occasions and submitted 20 reports in
writing
Hickey was ordered to cease harassment, but not discipline
A supervisor told Baron to “be a man”
Baron was charged, and acquitted of indecent assault and battery
Baron suspended for five days for giving food to a female inmate
He was to be suspended for 20 days for submitting an inmate communication
directly to the Boston Police rather than his supervisor, but resigned before the suspension was to
take place
Legal Claims:
42 U.S.C. § 1983
First Amendment
Due Process
State law claims
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Holding:
The supervisors’ tolerance of harassment was a “matter of public concern,” sufficient to satisfy a First
Amendment claim
Jury awards Baron $500,000 for severe harassment
Affirmed 402 F.3d 225 (1st Cir.(Mass.))
http://law.justia.com/cases/federal/appellate-courts/F3/402/225/510084
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Activity: Can you identify the red flags in this situation?
Emily, the only female intern working on unit 4, came to work early on a Friday to work on some
programming she was planning. This was the fourth day that week she came in early and worked
late. She had appointments with four residents set up that day for review of discipline files. Each
appointment took about 15 minutes.
As usual, she kept her office door open during those appointments. The fifth resident appointment
took an hour and the door was closed. This particular resident had been in her office each day this
week and she was unusually attentive to him when she was out on the unit. She always asked the unit
advisor about this resident and his progress, even though he was not on her case load.
When questioned about her unusual work hours and specific interest in this resident, she responded
that she was fighting a lot with her husband and did not want to be home much. She said her interest
in this particular resident was because they were from the same neighborhood and she knew his
sister.
The resident when questioned about his relationship with Emily revealed that he knew her phone
number and that she had confided in him that she was thinking of getting a divorce. The resident
stated that she looked sad one day and noticed that she did not interact with any other staff because
they were all men. The resident thought he could be her friend.
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Answers from activity (page 57)
1.
2.
3.
4.
5.
6.
7.
8.

Unusual amount of office visits by an offender
Employee is isolated from other employees
Employee is in personal crisis
Employee is consistently working overtime
Employee is overly concerned about a particular offender
Employee is discussing personal information with an offender
Employee is involved with an offender’s family
Closed door
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Developed by: Teena Farmon, a former warden and a national expert on staff sexual misconduct.
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Developed by the Center for Innovative Public Policy, Inc.
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Developed by the Center for Innovative Public Policy, Inc.
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Developed by the Center for Innovative Public Policy, Inc.
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Developed by The Project on Addressing Prison Rape

Pending NIC Review 9‐17‐13

69

Parole officer from Eugene gets 10 years for sex abuse.
http://www.kval.com/news/local/125779103.html
Feds bust parole officer in sex assault. http://www.kasa.com/dpps/news/crime/feds-bust-paroleofficer-in-sex-assault_5074641
Probation Officer Accused Of Using Blackmail For Sex.
http://www.kktv.com/home/headlines/Probation_Officer_Arrested_For_Sexual_Assault_151786835.
html
MT probation officer sentenced for sexual assault of probationer. http://www.ktvq.com/news/mtprobation-officer-sentenced-for-sexual-assault-of-probationer/#_
Probation officer accused of sexual assault.
http://www.qcitymetro.com/news/articles/probation_officer_accused_of_sexual_assault103310815.c
fm
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What in general makes for a good policy?
Clear and inclusive definitions
Clear and inclusive responsibilities for staff
Clear and inclusive procedures
Reporting points for others (volunteers, family members etc.)
Clear sanctions for not following policy
Periodic review of policies by interdisciplinary group
Policies v. directives
Policies are rigid– departmental policies with numbers on it
When we use the word policy it may mean a statute
Procedures and directives are what happens– what you do
Does your facility practice differ from your policies and directives? Is there an “informal”
procedure/practice at play?
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Definitions in terms of context are important. Sometimes definitions in state statutes do not match
PREA definitions. PREA Standards are the floor– state law may provide greater protection– if they
do that is the framework you are working in. Preamble to the standards makes clear that PREA is not
a safe harbor. States and agencies must comply with PREA, but may have other obligations that may
not be covered by PREA.
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Policy decisions include:
What actions to include
Responsibility assignments and timeframes
Reporting structures
Safety v. confidentiality
Discipline
After action report and review
Data collection
Challenges for community corrections in implementing PREA policies could include:
Leadership: Role modeling behaviors and commitment
Culture and history: unions and employee groups, external partners and external interest groups as
well as past attempts to address sensitive issues
Practices being “in synch” with policy
How to address ongoing mental health care of offenders
Implementing gender responsive strategies (women/ girls, men/boys and LGBTI)
Attitudes and beliefs of staff (personal, religious, biases)
Defining internal and external roles
Ability to conduct thorough investigations
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These are other important policies that can and often do help community agencies address sexual
abuse.
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PREA is a large endeavor and while it is advisable for agencies to appoint PREA coordinators and/or
monitors, the implementation of PREA standards in any given agency is the responsibility of the
entire agency. Involvement from the following will be imperative to full PREA Implementation:
Internal:
Agency leadership
General counsel
Policy staff
Investigators
Medical and mental health care representatives
Training staff
PREA coordinators/ monitors
Classification staff
Case/ social workers
Human resources representatives
EAP representatives
Staff who review and monitor contracts
External:
Law enforcement
Prosecutors
Union representatives
Community advocates
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Zero tolerance policy: 115.211
Supervision and monitoring: 115.213
Hiring and promotion: 115.217
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Training: 115.231-115.233
Screening: 115.241-115.242
Reporting: 115.251 and 115.254
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First Responders: 115.2264
Reporting allegations: 115.263
Protection from retaliation: 115.267
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Referral for investigation: 115.222
Investigations: 115.271
Forensic medical exams: 115.221
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Medical and mental health care: 115.282-115.283
Discipline: 115.276-115.278
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Data collection: 115.287 and 115.289
Incident reviews: 115.286 and 115.288
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Elements of effective reporting structures include:
1. Multiple avenues for reporting– including receiving third-party reports
2. Procedure for reporting for staff and offenders/ youth
3. Methods for reporting including writing, anonymous, 800 lines, verbal report to staff,
community reporting
4. Reporting requirements
5. Inclusions in report
6. Record keeping
Community corrections staff will play an integral role in reporting sexual abuse that occurs in
custody. Sexual abuse that occurs in community settings. it is also important to understand and train
staff for their role in reporting sexual abuse within other confinement settings. Based on findings by
both the National Prison Rape Elimination Commission, anecdotal evidence and statements made by
formerly incarcerated individuals, many offenders will not report sexual abuse that occurred in prison
or jail until they are on community supervision. This means that community corrections staff
including probation and parole officers may serve as first responders and will have to determine how,
when and to whom to report abuse allegations from offenders.
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§ 115.251: Resident reporting
(a) The agency shall provide multiple internal ways for inmates to privately report sexual abuse and
sexual harassment, retaliation by other inmates or staff for reporting sexual abuse and sexual
harassment, and staff neglect or violation of responsibilities that may have contributed to such
incidents.
(b) The agency shall also provide at least one way for inmates to report abuse or harassment to a
public or private entity or office that is not part of the agency, and that is able to receive and
immediately forward inmate reports of sexual abuse and sexual harassment to agency officials,
allowing the inmate to remain anonymous upon request. Inmates detained solely for civil
immigration purposes shall be provided information on how to contact relevant consular officials and
relevant officials at the Department of Homeland Security.
(c) Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall
promptly document any verbal reports.
(d) The agency shall provide a method for staff to privately report sexual abuse and sexual
harassment of inmates.
§ 115.261: Staff and Agency Reporting Duties
(a)The agency shall require all staff to report immediately and according to agency policy any
knowledge, suspicion, or information regarding an incident of sexual abuse or sexual harassment that
occurred in a facility, whether or not it is part of the agency; retaliation against inmates or staff who
reported such an incident; and any staff neglect or violation of responsibilities that may have
contributed to an incident or retaliation.
(d) If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local
vulnerable persons statute, the agency shall report the allegation to the designated State or local
services agency under applicable mandatory reporting laws.
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While community corrections staff may not be mandatory reporters of sexual abuse, the PREA
Standards require community correctional agencies to report sexual abuse that happens in another
facility.
§ 115.263 Reporting to other confinement facilities.
(a) Upon receiving an allegation that a resident was sexually abused while confined at another
facility, the head of the facility that received the allegation shall notify the head of the facility or
appropriate office of the agency where the alleged abuse occurred.
(b) Such notification shall be provided as soon as possible, but no later than 72 hours after receiving
the allegation.
(c) The agency shall document that it has provided such notification.
(d) The facility head or agency office that receives such notification shall ensure that the allegation is
investigated in accordance with these standards.
Additionally, while it is not a specific standard for probation and parole officers, it could be
beneficial to community agencies to train staff on the reporting structure and timeline for sexual
abuse allegations made by offenders.
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http://www.wcl.american.edu/endsilence/documents/FiftyStateSurveyofMandatoryReporting_2012U
pdate.pdf
(Use a variety of language to cover community corrections actors duties to report.)
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Applicable standards:
§ 115.251 Resident reporting.
(a) The agency shall provide multiple internal ways for residents to privately report sexual abuse and
sexual harassment, retaliation by other residents or staff for reporting sexual abuse and sexual
harassment, and staff neglect or violation of responsibilities that may have contributed to such
incidents.
(b) The agency shall also inform residents of at least one way to report abuse or harassment to a
public or private entity or office that is not part of the agency and that is able to receive and
immediately forward resident reports of sexual abuse and sexual harassment to agency officials,
allowing the resident to remain anonymous upon request.
(c) Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall
promptly document any verbal reports.
(d) The agency shall provide a method for staff to privately report sexual abuse and sexual
harassment of residents.
§ 115.254 Third-party reporting.
The agency shall establish a method to receive third-party reports of sexual abuse and sexual
harassment and shall distribute publicly information on how to report sexual abuse and sexual
harassment on behalf of a resident
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SOURCE: Addressing Sexual Abuse in Custody (Hennepin County, MN Division of Community
Services) [April 2013] by The Project on Addressing Prison Rape, Washington College of Law in
collaboration with The Moss Group, Inc. and the National PREA Resource Center
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SOURCE: Addressing Sexual Abuse in Custody (Hennepin County, MN Division of Community
Services) [April 2013] by The Project on Addressing Prison Rape, Washington College of Law in
collaboration with The Moss Group, Inc. and the National PREA Resource Center
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SOURCE: Addressing Sexual Abuse in Custody (Hennepin County, MN Division of Community
Services) [April 2013] by The Project on Addressing Prison Rape, Washington College of Law in
collaboration with The Moss Group, Inc. and the National PREA Resource Center
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Frankly, while we would all like to get immediate reports of sexual abuse, that is just not the norm.
Most reports staff receive are reports that are more than 120 hours later and more often than not may
be months or years old.

SOURCE: Addressing Sexual Abuse in Custody (Hennepin County, MN Division of Community
Services) [April 2013] by The Project on Addressing Prison Rape, Washington College of Law in
collaboration with The Moss Group, Inc. and the National PREA Resource Center
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SOURCE: Addressing Sexual Abuse in Custody (Hennepin County, MN Division of Community
Services) [April 2013] by The Project on Addressing Prison Rape, Washington College of Law in
collaboration with The Moss Group, Inc. and the National PREA Resource Center
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It is important to remember, that no matter what the supervision structure is, offenders are
constitutionally protected from sexual abuse. Courts have found that sexual abuse in community
corrections violates the Eighth Amendment of the U.S. Constitution prohibiting cruel and unusual
punishment.
See, Smith v. Cochran, 339 F.3d 1205 (10th Cir. 2003) (Male state license examiner raped female
prisoner while she was out on work release. The Court found this was a violation of the Eighth
Amendment)
In small agencies or agencies in rural communities, community advocates and resources may provide
additional help in addressing PREA related issues.
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Sexual activity between staff and offenders may be more difficult to detect in community settings
because of the flexibility offenders have under some supervision structures. Additionally, probation
and parole officers work uniquely personal settings, such as an offenders’ home.
To address some of these issues, probation and parole agencies should refer to the assessment
checklists provided by the National Prison Rape Elimination Commission in the 2009 drafted PREA
Standards. You can find those at:
http://www.wcl.american.edu/endsilence/documents/NPREC_CommunityCorrectionStandards.pdf
While offender on offender sexual abuse will most often happen in the context of residential
community facilities, governed by the PREA Standards, probation and parole agencies may want to
have policies and procedures in place regarding these relationships, even when they don’t occur in
residential settings.
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One of the most effective tools that agencies have to combat the issue of collateral contacts (contacts
with friends and/or family members of the offender) are anti-fraternization policy mandating
reporting to agency officials when a community correctional staff has social contact with an offender
in the community.
For instance, agencies could have policies regarding what a probation officer should do if someone
on supervision but not their case load, attends the same church.
Courts have also found in favor of agencies looking to implement anti-fraternization policies and also
found that codes of conduct prohibiting contact with offenders under supervision in the community,
while seemingly harmless, can be prohibited. Some case examples include:
Asbury v. Teodosio, 412 Fed.Appx. 786 (6th Cir. 2011) (not published in the Federal Reporter)
The court found appropriate, a ban on contact by corrections officers with juveniles after their release
from a Detention facility even if that contact can be shown to be motivated by a desire to help and
guide the child. A purported “good” motive in breaking such a ban would not be considered
constitutionally protected speech.
Montgomery v. Stefaniak, 410 F.3d 933 (7th Cir. 2005)
The court found the interference with the probation officer’s right to association was minimal. She
was free to buy a car from any other dealership, and free to interact with the probationer in other
ways. “The code of conduct at issue here is rationally related to the court's interest in ensuring the
impartiality of its probation officers.”
Akers v. McGinnis, 352 F.3d 1030, 1034 (6th Cir. 2003).
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The first plaintiff, a Wayne County probation officer, was contacted by a man she had dated before she
became an employee. At the time he contacted her, he was serving a life sentence without parole in a
prison outside her jurisdiction. She exchanged several letters with him.
The Sixth Circuit held that the MDOC’s regulation easily met the rational basis test. The court found
that MDOC had a legitimate interest in preventing fraternization between its employees and offenders
and their families, and that the rule was a rational means for advancing that interest.
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Example: http://www.kval.com/news/local/125779103.html
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This could have been prosecuted as sexual abuse and/or staff sexual misconduct
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In addition to criminal liability, there can be civil liability for sexual abuse of individuals under
community supervision. That liability can come from the 8th Amendment or state tort law.
For more information on Millbrook see:
http://www.prearesourcecenter.org/sites/default/files/library/millbrookdecisionsummary_0.pdf
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Some Case Examples include:
California v. Bojorquez, 183 Cal. App. 4th 407 (2010).
California operates a work-release program for many inmates, allowing them to perform community
service at certain facilities instead of serving time in prison. The Animal Care shelter was a popular
location for women to complete their sentence. Bojorquez was employed at the shelter but not
officially titled as a supervisor of the community service program nor did he have the proper
certification to do so. Despite this, he was still responsible for overseeing those participating in the
program and had regular daily contact with them. Six women came forward alleging Bojorquez
committed various sexual offenses, most non-consensual, and had not complained earlier, fearing
they would be dropped from the program and made to serve the rest of their time in custody.
Bojorquez was found guilty of a multitude of charges, and appealed specifically the § 289.6
convictions claiming his position would not make the statute applicable. The court found that the
shelter was a facility used for the confinement of adults within the meaning of the statute and upheld
his convictions.
State v. Martin, 561 A.2d 631 (N.J. Super. Ct. App. Div. 1989)
A female probationer living in a state-run shelter as part of her probation had several incidents of
sexual contact, including intercourse, with one of the detention officers. The defendant claims all the
encounters were consensual. He was found not guilty of charges from incidents that occurred on days
he was not working, but simply visiting the facility. The court found that he could only be held liable
for incidents when he was acting as a supervisor and strongly noted that consent is not a defense in
those cases. The defendant’s sentence of 18 months and $120 fine was upheld.
Com. v. Budd, 821 A.2d 629 (Pa. Super. Ct. 2003)
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This suit claims that the law prohibiting sexual relations between inmates and corrections officers are
vague in that it does not adequately defining the terms inmate and correctional officer. The case stems
from an incident in which Budd, an off-duty correctional officer had oral sex with an inmate who was
in plain clothes due to being on work release. The court held that the terms were not too broad, the
statute did not prohibit innocent contact, and there were facts from which it was reasonable to conclude
that Budd had knowledge the victim was an inmate. The court found that a person is an inmate even if
they are on work release, and a corrections officer is still such, even off-duty. Budd was ultimately
sentenced to two years probation.
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http://denver.cbslocal.com/2013/07/24/former-probation-officer-I-crossed-the-line-had-sex-withclient/
In addition to criminal penalties, Community Corrections staff convicted of sexually abused
individuals under their supervision may have to register as sex offenders. Depending on offense,
registration can be a lifetime.
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The disciplinary note also listed her “covert and unauthorized conduct in developing and maintaining
an apparent close relationship with an inmate and parolee.”
The officer challenged her dismissal as arbitrary and capricious, and claimed the dismissal violated a
state law, which prohibited employers from dismissing an employee based the employee's marital
status.
The court found that she was not dismissed for her marital status, but for violating the Employees'
Manual rule prohibiting employees from having a “relationship with any inmate, former inmate, [or]
parolee in any manner or form which is not necessary or proper for the discharge of the employee's
duties,” and requiring the employee to make a report of such behavior.
The court found that the discipline was not imposed for the marriage, but for violating agency rules
governing anti-fraternization.
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The staff member met the offender while he was under her care.
While housed in a community corrections facility, he filed a form requesting permission to operate
his wife’s motor vehicle. The counselor was the wife.
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The court granted summary judgment for the defendants, noting that “fraternization between guards
and prisoners would not only increase the risk that contraband could be introduced into the facility,
but would also compromise the respect and authority that must be commanded by correctional
officers by giving inmates a basis to question their impartiality.
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Although staff sexual misconduct may be difficult to control, internal policies and training for both
staff and offenders can help. The purpose of internal policies is to deter behavior that may lead to the
violation of your agency’s standards for conduct, and ultimately to prevent you from violating the
law. Your agency has policies regarding use of force, searches and seizures, and confidentiality of
records. Likewise, most facilities have internal policies prohibiting staff sexual misconduct with
offenders.
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Are there other prevention strategies that you use or are aware of?
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Other Work
Posters
Curricula
Pamphlets
Handbooks
NOTE OF CAUTION: before you pay for something see what is already out there or what you can
do in house
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