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Definitions and Terms 


The following definitions are included in the PREA Standards.  In your jail’s review of 


operations, policies, and procedures, consider incorporating these definitions.  Also review the 


specific language in your state statutes
1
 regarding custodial sexual misconduct as you finalize 


your policies/procedures. 


Abuse-Related Definitions 


Sexual abuse includes— 


(1) Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or resident; 


and 


 


(2) Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or 


volunteer. 


Sexual abuse by another inmate, detainee, or resident includes— 


Any of the following acts, if the victim does not consent, is coerced into such act by overt or 


implied threats of violence, or is unable to consent or refuse: 


(1) Contact between the penis and the vulva or the penis and the anus, including penetration, 


however slight; 


 


(2) Contact between the mouth and the penis, vulva, or anus; 


 


(3) Penetration of the anal or genital opening of another person, however slight, by a hand, 


finger, object, or other instrument; and 


 


(4) Any other intentional touching, either directly or through the clothing, of the genitalia, 


anus, groin, breast, inner thigh, or buttocks of any person, excluding contact incidental to 


a physical altercation. 


Sexual abuse by a staff member, contractor, or volunteer includes— 


(1) Contact between the penis and the vulva or the penis and the anus, including penetration, 


however slight; 


(2) Contact between the mouth and the penis, vulva, or anus; 


                                                           
1
 See The Project on Addressing Prison Rape.  Fifty State Survey of Official Misconduct Statutes, 2009  


(http://www.wcl.american.edu/nic/documents/50StateSurveyofOfficialMisconductStatutesFINAL_August2


009.pdf?rd=1b) 



http://www.wcl.american.edu/nic/documents/50StateSurveyofOfficialMisconductStatutesFINAL_August2009.pdf?rd=1b

http://www.wcl.american.edu/nic/documents/50StateSurveyofOfficialMisconductStatutesFINAL_August2009.pdf?rd=1b
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(3) Contact between the mouth and any body part where the staff member, contractor, or 


volunteer has the intent to abuse, arouse, or gratify sexual desire; 


(4) Penetration of the anal or genital opening, however slight, by a hand, finger, object, or 


other instrument, that is unrelated to official duties or where the staff member, contractor, 


or volunteer has the intent to abuse, arouse, or gratify sexual desire; 


(5) Any other intentional contact, either directly or through the clothing, of or with the 


genitalia, anus, groin, breast, inner thigh, or the buttocks that is unrelated to official 


duties or where the staff member, contractor, or volunteer has the intent to abuse, arouse, 


or gratify sexual desire; 


(6) Any attempt, threat, or request by a staff member, contractor, or volunteer to engage in 


the activities described in paragraphs (1) – (5) of this section; 


(7) Any display by a staff member, contractor, or volunteer of his or her uncovered genitalia, 


buttocks, or breast in the presence of an inmate, detainee, or resident, and 


(8) Voyeurism by a staff member, contractor, or volunteer. 


Voyeurism by a staff member, contractor, or volunteer means an invasion of privacy of an 


inmate, detainee, or resident by staff for reasons unrelated to official duties, such as peering at an 


inmate who is using a toilet in his or her cell to perform bodily functions; requiring an inmate to 


expose his or her buttocks, genitals, or breasts; or taking images of all or part of an inmate’s 


naked body or of an inmate performing bodily functions. 


Sexual harassment includes— 


(1) Repeated and unwelcome sexual advances, requests for sexual favors, or verbal 


comments, gestures, or actions of a derogatory or offensive sexual nature by one inmate, 


detainee, or resident directed toward another; and 


(2) Repeated verbal comments or gestures of a sexual nature to an inmate, detainee, or 


resident by a staff member, contractor, or volunteer, including demeaning references to 


gender, sexually suggestive or derogatory comments about body or clothing, or obscene 


language or gestures. 


General Definitions 


Agency means the unit of a State, local, corporate, or nonprofit authority, or of the Department 


of Justice, with direct responsibility for the operation of any facility that confines inmates, 


detainees, or residents, including the implementation of policy as set by the governing, corporate, 


or nonprofit authority. 


Agency head means the principal official of an agency. 


Community confinement facility means a community treatment center, halfway house, 


restitution center, mental health facility, alcohol or drug rehabilitation center, or other 


community correctional facility (including residential re-entry centers), other than a juvenile 
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facility, in which individuals reside as part of a term of imprisonment or as a condition of pre-


trial release or post release supervision, while participating in gainful employment, employment 


search efforts, community service, vocational training, treatment, educational programs, or 


similar facility-approved programs during non-residential hours. 


Contractor means a person who provides services on a recurring basis pursuant to a contractual 


agreement with the agency. 


Detainee means any person detained in a lockup, regardless of adjudication status. 


Direct staff supervision means that security staff are in the same room with, and within 


reasonable hearing distance of, the resident or inmate. 


Employee means a person who works directly for the agency or facility. 


Exigent circumstances means any set of temporary and unforeseen circumstances that require 


immediate action in order to combat a threat to the security or institutional order of a facility. 


Facility means a place, institution, building (or part thereof), set of buildings, structure, or area 


(whether or not enclosing a building or set of buildings) that is used by an agency for the 


confinement of individuals. 


Facility head means the principal official of a facility. 


Full compliance means compliance with all material requirements of each standard except for 


de minimis violations, or discrete and temporary violations during otherwise sustained periods of 


compliance. 


Gender nonconforming means a person whose appearance or manner does not conform to 


traditional societal gender expectations. 


Inmate means any person incarcerated or detained in a prison or jail. 


Intersex means a person whose sexual or reproductive anatomy or chromosomal pattern does 


not seem to fit typical definitions of male or female.  Intersex medical conditions are sometimes 


referred to as disorders of sex development. 


Jail means a confinement facility of a Federal, State, or local law enforcement agency whose 


primary use is to hold persons pending adjudication of criminal charges, persons committed to 


confinement after adjudication of criminal charges for sentences of one year or less, or persons 


adjudicated guilty who are awaiting transfer to a correctional facility. 


Juvenile means any person under the age of 18, unless under adult court supervision and 


confined or detained in a prison or jail.. 
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Juvenile facility means a facility primarily used for the confinement of juveniles pursuant to the 


juvenile justice system or criminal justice system. 


Law enforcement staff means employees responsible for the supervision and control of 


detainees in lockups. 


Lockup means a facility that contains holding cells, cell blocks, or other secure enclosures that 


are: 


(1) Under the control of a law enforcement, court, or custodial officer; and 


(2) Primarily used for the temporary confinement of individuals who have recently been 


arrested, detained, or are being transferred to or from a court, jail, prison, or other agency. 


Medical practitioner means a health professional who, by virtue of education, credentials, and 


experience, is permitted by law to evaluate and care for patients within the scope of his or her 


professional practice. A “qualified medical practitioner” refers to such a professional who has 


also successfully completed specialized training for treating sexual abuse victims. 


Mental health practitioner means a mental health professional who, by virtue of education, 


credentials, and experience, is permitted by law to evaluate and care for patients within the scope 


of his or her professional practice. A “qualified mental health practitioner” refers to such a 


professional who has also successfully completed specialized training for treating sexual abuse 


victims. 


Pat-down search means a running of the hands over the clothed body of an inmate, detainee, or 


resident by an employee to determine whether the individual possesses contraband. 


Prison means an institution under Federal or State jurisdiction whose primary use is for the 


confinement of individuals convicted of a serious crime, usually in excess of one year in length, 


or a felony. 


Resident means any person confined or detained in a juvenile facility or in a community 


confinement facility. 


Secure juvenile facility means a juvenile facility in which the movements and activities of 


individual residents may be restricted or subject to control through the use of physical barriers or 


intensive staff supervision.  A facility that allows residents access to the community to achieve 


treatment or correctional objectives, such as through educational or employment programs, 


typically will not be considered to be a secure juvenile facility. 


Security staff means employees primarily responsible for the supervision and control of 


inmates, detainees, or residents in housing units, recreational areas, dining areas, and other 


program areas of the facility. 


Staff means employees. 
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Strip search means a search that requires a person to remove or arrange some or all clothing so 


as to permit a visual inspection of the person’s breasts, buttocks, or genitalia. 


Substantiated allegation means an allegation that was investigated and determined to have 


occurred. 


Transgender means a person whose gender identity (i.e. internal sense of feeling male or 


female) is different from the person’s assigned sex at birth. 


Unfounded allegation means an allegation that was investigated and determined not to have 


occurred. 


Unsubstantiated allegation means an allegation that was investigated and the investigation 


produced insufficient evidence to make a final determination as to whether or not the event 


occurred. 


Volunteer means an individual who donates time and effort on a recurring basis to enhance the 


activities and programs of the agency. 


Youthful inmate means any person under the age of 18 who is under adult court supervision and 


incarcerated or detained in a prison or jail. 


Youthful detainee means any person under the age of 18 who is under adult court supervision 


and detained in a lockup. 
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Introduction           
Welcome to Implementing the Prison Rape Elimination Act:  A Toolkit for Jails (the Toolkit)!  


The goal of this Toolkit is to provide jails of all sizes, political divisions, and geographic 


locations with a step-by-step guide for preventing, detecting, and eliminating sexual abuse of 


inmates
1
 in their custody – and for responding effectively to abuse when it does occur.  Prison 


rape includes all forms of inmate sexual abuse within any correctional facility, including state 


and federal prisons, county and municipal jails, police lock-ups, holding facilities, inmate 


transportation vehicles, juvenile detention facilities, and community corrections facilities.  


Protecting arrestees, detainees, and inmates from sexual violence is part of a jail’s core mission.  


This Toolkit will help assess your jail’s operations with an eye to improvements.   


The topic of sexual abuse of inmates was acknowledged by the United States Congress in 2003 


when it unanimously passed The Prison Rape Elimination Act (PREA).  PREA initiated the 


development of a set of National Standards to Prevent, Detect, and Eliminate Prison Rape, which 


will be discussed in detail throughout the Toolkit.      


The Toolkit includes: 


Introductory information: 


 An historical perspective of PREA 


 General information about the PREA law 


 A discussion of Federal partners and their roles 


 A review of the work of the National Prison Rape Elimination Commission 


 An overview of the role of the Review Panel on Prison Rape 


 A description of the role of the National PREA Resource Center 


 


A Self-Assessment Checklist and supporting forms to provide a step-by-step process for jails to 


review and assess policies, procedures, and practices in light of the PREA Standards and 


accepted best practices. 


Resources to assist in PREA-readiness, including: 


 Websites 


 Policy Development Guides 


 Important research, articles and reports 


 Links to ready-to-use training materials – curriculum, lesson plans, interactive exercises 


 


 


                                                           
1
 The term “inmate” is used throughout the Toolkit and is used to denote any arrestee, detainee, inmate, or other 


person legally detained/held by a law enforcement agency, jail, or prison. 
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A Word on Policy and Procedure Development    


The Toolkit will provide the reader with policy considerations and suggestions. It is strongly 


recommended that agencies NOT merely copy policies of other jails, but rather analyze their 


own jail’s operations as new or revised policies to address PREA are developed.  States have 


different laws
2
 that will affect development of policy and procedures; jails have unique facility 


designs, staffing, and budget issues that influence procedures.  Agencies are encouraged to use 


the Policy Guide and Self-Assessment Checklists to develop the most appropriate and effective 


policies and procedures for their facilities. 


                                                           
2
 For a listing of these laws, see The Project on Addressing Prison Rape.  Fifty State Survey of Sexual Assault Laws 


(http://www.wcl.american.edu/endsilence/statesurveys.cfm) 



http://www.wcl.american.edu/endsilence/statesurveys.cfm
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Investigations—Further Guidance 


 


Fundamental to addressing the issue of sexual abuse – both staff sexual misconduct and inmate-


on-inmate sexual abuse - is the role of the investigative process. Without a sound and trustworthy 


investigative process, it will be extremely difficult for agencies and facilities to detect and 


respond to incidents of sexual abuse.   


 


Reporting 


 


The PREA Standards outline a duty to report incidents of sexual abuse (Standard 115.61) and 


require that facilities ensure there are multiple ways for inmates to report (including a method to 


report anonymously) and at least one method for staff to report (Standard 115.51).  These 


reporting standards are extremely important, however, it is clear that staff and inmates will be 


reluctant to report if they do not understand what will happen next.  The next step is the 


investigative process.  If staff and inmates do not have a basic understanding of the investigative 


process they will be unlikely to turn over a fellow staff member or inmate, especially if they only 


have a suspicion with no real proof.  Facilities need to ensure that all staff and inmates 


understand the investigative process which will not only assist them if they are under 


investigation themselves but will also build trust in the process to facilitate reporting on others.  


People do not trust things they do not understand – in order to enhance reporting it is crucial for 


facilities to demystify the investigative process and promote education about investigations.  


 


Response 


 


The PREA Standards require that all allegations of sexual abuse are thoroughly investigated 


(Standard 115.22).  They also make clear that an investigation shall continue even if the alleged 


abuser or victim resigns or is moved from the facility (Standard 115.71).  This fundamental and 


unequivocal duty to investigate is extremely important to facilitating reporting of incidents of 


sexual abuse.  In discussions with both staff and inmates it is clear that many fear their reports 


will be ignored or “nothing will happen anyway”.  Promoting an understanding among both staff 


and inmate that all reports, even those that are anonymous or come from third parties, will be 


investigated and a written report prepared will help instill confidence in the investigative 


function and facilitate reporting.   


 


The investigative response must also be carried out by investigators who are properly trained and 


independent.  The PREA Standards require specialized training for investigators to ensure that 


they understand the unique characteristics of sexual abuse investigations in a correctional setting 


(Standard 115.34).  Training must include proper evidence collection, interviewing and report 


writing techniques and the role of first responders.  Staff and inmates who report sexual abuse 


want to be certain that all allegations will be investigated by competent investigators who have 
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independent authority to complete their investigations. A feeling among staff and inmates that 


allegations will not be investigated because of the position of those accused or their connection 


to a Superintendent or other high level agency official will quickly stifle reporting.  Independent 


and competent investigators will facilitate reporting and ensure an appropriate response to 


reports.  


 


Any response to an allegation must also be conducted in a timely manner.  An investigation of 


sexual abuse must begin as soon as possible after an alleged incident.  Physical evidence can be 


lost as a result   of delay.  In addition, the memories of victims and witnesses may fade if an 


investigation is not carried out expeditiously.  Once begun, an investigation must be completed 


in a timely manner.  It is unfair to victims and the accused to allow investigations to linger for 


months or years.  Agencies should establish strict timelines for investigations that are adhered to 


– and communicated to staff and inmates – with limited exceptions for only the most complex 


cases.  If staff and inmates see investigations taking too long they may believe “nothing is 


happening”.  They may see the process as “unfair” and feel sympathy for those who have been 


accused of something for a long period of time with no resolution.  Again these feelings will not 


promote reporting, especially if the report is only based on suspicions.    


 


Communication 


 


Staff and inmates must understand the results of investigations, particularly if they have made an 


allegation or they are the subject of an allegation.  Communication is key to a successful 


investigative process.  If allegations are seen as going into a “black hole” or the rumor mill is the 


only source of information about investigations staff and inmates will be reluctant to report or 


get involved with investigations.  We cannot eliminate facility rumor mills – they will always 


exist in any closed environment like a correctional facility.  However, they can be combatted 


with an effective process for communicating investigation results.  Those accused of sexual 


abuse should receive a written report notifying them whether an allegation is substantiated, 


unsubstantiated or unfounded.  In addition, as outlined in the PREA Standards, those making an 


allegation should also receive notice of the investigative result (Standard 115.73).   


 


The PREA Standards also require reporting to other confinement facilities if an individual 


reports abuse that occurred during prior confinement (Standard 115.63).  Delayed reporting of 


sexual abuse is not uncommon in corrections. Individuals may not understand or trust the 


investigative process or may fear retaliation for reporting.  Therefore they may wait to report 


until they are released from a facility – either to the street or through a transfer of some kind.  


The PREA Standards try to combat some of this fear by requiring facilities to monitor the 


conduct and treatment of inmates or staff who have reported or suffered sexual abuse to see if 


retaliation has occurred and to remedy such retaliation if it does occur (Standard 115.67).   
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On a broader level, both staff and inmates should have an understanding about the type of 


investigations that have been conducted and the results.  Agencies and facilities should establish 


a method for gathering data and documentation about sexual abuse incidents and investigations 


in order to discover and address potential issues and to communicate information on 


investigations to outside entities.  These communications should also include information on 


referral of criminal cases for prosecution and the results of any successfully prosecuted cases.  


Successful prosecutions will serve as an effective deterrent for those who may be tempted to 


engage in sexual abuse.   


 








REPORTING ALLEGATIONS 
 


All efforts to prevent, detect, and respond to allegations of sexual abuse in custody must begin 


with an effective reporting process.  Many states have criminal laws that make it mandatory for 


corrections staff to report their suspicions or knowledge of any activity of a sexual nature in 


their facilities.   Regardless of the existence of such a law in your state, agency policy and 


procedures should require staff to report and address the sanctions for failing to report. 


 


There are some critical issues that should be addressed by administration concerning the 


reporting of allegations or suspicions of sexual activity.   


 


 Multiple Ways to Report: There should be multiple ways for both staff and inmates to 


report sexual abuse.  There should be no barriers for staff and inmates when it comes to 


reporting.  For example, inmates should be able to report allegations either verbally or in 


writing.   Staff should be able to report allegations, knowledge, or suspicions without 


having to abide strictly by chain of command.  It should be possible for staff and inmates to 


report directly to an Inspector General, to the Sheriff, to a County Official, or other such 


outside entity if necessary.  The Preamble to the final PREA Standards contains a 


substantive discussion on how reporting mechanisms can be set up and maintained (p. 101) 


and the PREA Resource Center website contains resources related to reporting mechanisms 


as well. 


 


 Education: Inmates and staff should be educated about how to report, what they should 


report, to whom they should report, how their reports will be handled.   


 


 Investigations: All allegations and reports must be investigated.  What may appear to be a 


report of a minor issue, such as favoritism or inappropriate conversations, may in fact be an 


indicator of a more serious issue.   


 


 False Allegations: Allegations that are clearly and thoroughly proven to be maliciously 


false, should carry a disciplinary penalty. 


 


 Retaliation for Reporting: The agency must protect those who report, and must take 


affirmative action to assure that there is no retaliation.   It is not enough to just say 


“Retaliation for reporting is prohibited”.   Those who report have the right to be free from 


retaliation, and should be confident that the agency will protect them.  The PREA Standards 


contain a requirement that agencies protect inmates and staff that report sexual abuse from 


retaliation (Standard 115.51) and discusses how agencies can provide avenues for inmates 


to report retaliation (p. 99).  The April 2012 “Report on Sexual Victimization in Prisons and 


Jails” by the Review Panel on Prison Rape discusses specific situations where retaliation 


may hinder reporting of sexual abuse. 


 


 No reports ≠ no incidents:  A common myth in corrections is that little or no reporting by 


itself indicates that there are no incidents occurring.  This is not necessarily the case, 


however.  There could be problems in the reporting process that block information from 


getting to the investigative process.  A lack of reports could also be an indication that the 


organizational culture places little significance on preventing or addressing sexual abuse, or 


that staff and inmates lack confidence in the fairness and thoroughness of investigations.   



www.prearesourcecenter.org
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permission is not necessary for copying and distributing this report.  To contact the Review Panel 
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Executive Summary 


This Report presents the findings of the Review Panel on Prison Rape (Panel), resulting from the hearings 
it held in Washington, DC, in the spring and fall of 2011, based on the national survey that the Bureau of 
Justice Statistics (BJS) published in August 2010, Sexual Victimization in Prisons and Jails, Reported by 
Inmates, 2008-09.  Under the Prison Rape Elimination Act of 2003, the Panel is responsible for holding 
public hearings to which it invites, relying on data from the BJS, two correctional institutions with a low 
prevalence of sexual victimization and three institutions with a high prevalence of sexual victimization.  
The purpose of the hearings is to identify the common characteristics of (1) sexual predators and victims, 
(2) correctional institutions with a low prevalence of sexual victimization, and (3) correctional institutions 
with a high prevalence of sexual victimization. 
 
In 2011, the Panel held two sets of hearings.  In April of 2011, the hearings addressed federal and state 
prisons; in September of 2011, the hearings addressed local jails. 
 
Hearings on Prisons 
 
For the April 2011 hearings on prisons, the Panel invited the following five prisons to appear: 
 


(1) Low Incidence: Elkton Federal Correctional Institution, Federal Bureau of Prisons, 
Elkton, Ohio.  


 
(2) Low Incidence: Bridgeport Pre-Parole Transfer Facility, operated by Corrections 


Corporation of America for the Texas Department of Criminal Justice (TDCJ), 
Bridgeport, Texas. 


 
(3) High Incidence: James V. Allred Unit, TDCJ, Wichita Falls, Texas.  
 
(4) High Incidence: Fluvanna Correctional Center for Women, Virginia Department of 


Corrections, Troy, Virginia. 
 
(5) High Incidence: Elmira Correctional Facility, Department of Corrections and Community 


Supervision, Elmira, New York.  
 
Based on the prison hearings, the Panel identified the following common themes requiring careful 
consideration: 
 


  Recognizing Common Characteristics of Inmates Who are Vulnerable to Sexual Abuse 
 
  Understanding Common Differences between Male and Female Facilities 
 
  Understanding the Importance of Professional Language in Establishing a Safe   


  Environment 
 
  Recognizing the Vulnerability of Non-Heterosexual Inmates and Their Need for   


  Proper Treatment 
 
  Strengthening the Integrity of the Entire Complaint Process 
 
  Providing Effective Victim Services 
 
  Equipping Staff to Respond Effectively to Inmate Sexual Victimization 


 
 
 
 
 







 
 


iii 
 


The Panel identified the following topics for further study: 
 
  Why are Homosexuality and Prior Victimization Significant Indicators of Inmate   
  Victims of Sexual Abuse? 
 
  What are the Distinctive Needs of Female Facilities in Preventing Sexual   
  Victimization? 
 
Hearings on Jails 
 
For the September 2011 hearings on jails, the Panel invited the following five jails to appear: 
 


(1) Low Incidence: Hinds County Work Center, Hinds County Sheriff’s Department, 
Raymond, Mississippi.  


 
(2) Low Incidence: David L. Moss Criminal Justice Center, Tulsa County Sheriff’s Office, 


Tulsa, Oklahoma.  
 
(3) High Incidence: Clallam County Corrections Facility, Clallam County Sheriff’s Office, 


Port Angeles, Washington. 
 
(4) High Incidence: Pre-Trial Detention Center, Miami-Dade County Corrections and 


Rehabilitation Department, Miami, Florida. 
 
(5) High Incidence: Orleans Parish Prison, Orleans Parish Sheriff’s Office, New Orleans, 


Louisiana.  
 


Based on the jail hearings, the Panel identified the following common themes requiring careful 
consideration: 
 
  Acknowledging the Importance of Facility Design 
 
  Appreciating the Value of Outside Oversight 
 
  Noting the Reluctance to Prosecute Sexual Victimization Cases Involving Inmates 
 
  Recognizing the Resource Challenges that Jails Face 
 
  Employing Well-Trained, Professional Staff 
 
The Panel identified the following topics for further study: 
 
  What are the Specific Challenges of Big-City and Rural Jails in Preventing Inmate  
  Sexual Victimization? 
 
  What are the Best Practices in Classifying and Housing LGBTQ Inmates? 
 
  What Would Encourage the Prosecution of Crimes Involving Inmate Sexual   
  Victimization? 
 
  What are the Policies and Practices that Contribute to a Jail Culture that Has Zero  
  Tolerance for Sexual Victimization? 
 
  What are the Best Practices for Monitoring Compliance with a Jail’s Zero-  
  Tolerance Policy for Sexual Victimization? 
 
  What are the Best Practices for Reliably Reporting Sexual Abuse in Jails? 
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Review Panel on Prison Rape  
Report on Sexual Victimization in Prisons and Jails 


 
This Report presents the findings of the Review Panel on Prison Rape (Panel) related to the 
hearings it held in Washington, DC, in the spring and fall of 2011.  Based on the national survey 
that the Bureau of Justice Statistics (BJS) published in August 2010, Sexual Victimization in 
Prisons and Jails, Reported by Inmates, 2008-09,1 the Panel’s hearings focused on the 
experiences of selected correctional institutions that had either a high or low prevalence of 
inmate sexual victimization.  The Panel’s goal in issuing this Report is to assist correctional 
practitioners by identifying common themes and making recommendations for further research 
that will lead to effective practices that prevent sexual victimization in prisons and jails.    


I. Overview


A. Background


The Prison Rape Elimination Act (PREA) of 20032 created the Panel and commissioned it to 
assist the BJS by holding public hearings based on data that the BJS collected on the incidence of 
sexual victimization in correctional institutions in the United States.3  According to PREA, the 
BJS is to survey state and federal prisons as well as other categories of correctional facilities that 
the Attorney General designates.4  Through BJS, the Attorney General identified jails as one of 
the categories of correctional institutions that merited a national survey under PREA.  The 
purpose of the Panel’s hearings is to identify the common characteristics of (1) victims and 
perpetrators of prison rape, (2) prisons and prison systems with a low incidence of prison rape, 
and (3) prisons and prison systems with a high incidence of prison rape.5 
 
In 2011, the Panel held two sets of hearings in Washington, DC.6  The first hearings, on April 
26-27, 2011, addressed state and federal prisons; the second hearings, on September 15-16, 2011, 
addressed jails.  At each of these hearings, the Panel requested the appearance of five 
correctional institutions, two representing facilities with the lowest incidence of sexual 
victimization and three representing the highest.7   
 
PREA created both the Panel and the Commission on Prison Rape (Commission).8  In June of 
2009, after issuing proposed institutional standards for reducing prison rape, the Commission 


                                                      
1 BJS, Sexual Victimization in Prisons and Jails Reported by Inmates, 2008-09 (Jan. 2010) (A. Beck et al.), 
available at http://bjs.ojp.usdoj.gov/content/pub/pdf/svpjri0809.pdf [hereinafter BJS Report]. 
2 42 U.S.C. §§ 15601-15609 (2006) (Pub. L. No. 108-79, 117 Stat. 972). 
3 Id. § 15603(b). 
4 Id. § 15603(c)(4). 
5 Id. § 15603(b)(3)(A). 
6 The members of the Panel in 2011 were Dr. Reginald A. Wilkinson, Chairperson; Dr. Gary E. Christensen; and 
Ms. Anne Seymour.  The Office for Civil Rights (OCR), Office of Justice Programs, U.S. Department of Justice 
provided the Panel with professional staffing and support services.  OCR staff persons assisting the Panel in 2011 
included Mr. George Mazza, Senior Counsel; Mr. Christopher Zubowicz, Attorney Advisor; Ms. Kimberly 
Scheckner, Attorney Advisor; Mr. Joseph Swiderski, Program Analyst; and Ms. Anna Offit, Law Clerk.  
7 42 U.S.C. § 15603(b)(3)(A). 
8 Id. § 15606(a). 
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disbanded.9  The process for issuing national standards is still moving forward at the Justice 
Department and the Panel anticipates that the standards may appear in the near future.10  The 
Panel’s work complements the work of the Commission in issuing national standards, but it is 
independent of it.  Through its hearings, the Panel intends to assist both prison administrators 
and victim advocates by identifying administrative practices that either contribute to or prevent 
sexual victimization of individuals in custody.   
 


B. BJS Report 


The BJS Report analyzed data on sexual victimization in prisons and jails from October of 2008 
until December 2009 based on computer-assisted self-interviews of 81,566 inmates, age eighteen 
or older, in 167 state and federal prisons and 286 jails in the United States.11  The survey of 
inmates is not a complete enumeration of all prison and jail inmates in the United States; rather, 
as PREA permits,12 it relies on sampling techniques that allow the BJS to add weights to the 
collected data to produce estimates at both the national and facility level.13  Following this 
methodology, the BJS was able to identify prisons and jails in the United States that have high 
rates of inmate-on-inmate sexual victimization14 and staff sexual misconduct.15  The report was 
also able to identify prisons and jails with low rates of any type of sexual victimization.16   
 
According to the estimates in the BJS Report, 4.4% of prison inmates and 3.1% of jail inmates 
experienced sexual victimization within a period of twelve months or since admission to a 
correctional facility, if the admission took place within less than twelve months.17  “Nationwide, 
these percentages suggest that approximately 88,500 adults held in prisons and jails at the time of 
the survey had been sexually victimized.”18 
 
Approximately 2.1% of prison inmates and 1.5% of jail inmates reported inmate-on-inmate 
sexual victimization, whereas approximately 2.8% of prison inmates and 2.0% of jail inmates 
reported staff sexual misconduct.19 
 
In comparison to male inmates in prisons and jails, the BJS Report found that female inmates 
were more than twice as likely to report inmate-on-inmate sexual victimization.20 
 
Reported sexual activity with facility staff involved 2.9% of male prisoners, 2.1% of male jail 
inmates, 2.1% of female prisoners, and 1.5% of female jail inmates.21  
                                                      
9 National Prison Rape Elimination Commission Report (June 2009), available at 
http://www.cybercemetery.unt.edu/archive/nprec/20090820154816/http://nprec.us/publication/. 
10 National Standards To Prevent, Detect, and Respond to Prison Rape, 76 Fed. Reg. 6248 (proposed Feb. 3, 2011) 
(to be codified at 28 C.F.R. pt. 115) [hereinafter Nat’l Standards]. 
11 BJS Report 6. 
12 42 U.S.C. § 15603(a)(1)(4). 
13 BJS Report 6. 
14 Id. 8 tbl.2. 
15 Id. 9 tbl.3. 
16 Id. 10 tbl.4. 
17 Id. 5, 6. 
18 Id. 5. 
19 Id. 
20 Id. 
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The BJS Report identified risk factors for both inmate-on-inmate and staff-on-inmate sexual 
victimization.22  The rates of reported inmate-on-inmate sexual victimization were significantly 
higher for inmates who had the following characteristics: 
 
    Being white or multi-racial,  
 
    Having a college education, 
 
   Having a sexual orientation other than heterosexual, and  
 
   Experiencing sexual victimization prior to coming to the facility.23   
 
The rates of reported staff sexual misconduct were lower among inmates who were white and 
twenty-five years old or older, whereas the rates were higher among inmates who had a college 
education and who experienced sexual victimization before coming to the facility.24   
 
Among inmates reporting inmate-on-inmate sexual victimization, 13% of male prisoners, 19% of 
male jail inmates, and 4% of female inmates in both prisons and jails said they were victimized 
within the first twenty-four hours of admission to a facility.25  Among inmates reporting staff-on-
inmate sexual victimization, 16% of male prisoners, 30% of male jail inmates, 5% of female 
prisoners, and 4% of female jail inmates said they were victimized within the first twenty-four 
hours of admission to a facility.26 
 
Significantly, most perpetrators of staff sexual misconduct were female and most victims were 
male: among male victims of staff sexual misconduct, 69% of prisoners and 64% of jail inmates 
reported sexual activity with female staff.27 
 


C. Selection of Facilities for the Public Hearings 
 
Relying on the BJS Report, the Panel selected a total of ten correctional institutions to appear at 
public hearings in Washington, DC, in 2011.   
 
For the April hearings on prisons, the Panel identified two institutions representing low-
incidence facilities: (1) the Elkton Federal Correctional Institution (FCI Elkton), Federal Bureau 
of Prisons (BOP), in Elkton, Ohio, and (2) the Bridgeport Pre-Parole Transfer Facility 
(Bridgeport), operated by Corrections Corporation of America (CCA) for the Texas Department 
of Criminal Justice (TDCJ), in Bridgeport, Texas; and three institutions representing high-
incidence facilities: (1) the James V. Allred Unit (Allred), TDCJ, in Wichita Falls, Texas; (2) the 
Fluvanna Correctional Center for Women (Fluvanna), Virginia Department of Corrections 


                                                                                                                                                                           
21 Id. 
22 Id. 
23 Id. 
24 Id. 
25 Id. 
26 Id. 
27 Id. 
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(VADOC), in Troy, Virginia; and (3) the Elmira Correctional Facility (Elmira), New York 
Department of Corrections and Community Supervision (DOCCS),28 in Elmira, New York.   
 
One of the factors influencing the Panel’s selection of facilities in 2011 was its interest in 
gathering more information on the experiences of women who have been the target of sexual 
victimization in prisons and jails and to understand the dynamics of correctional facilities that 
serve women.  Accordingly, for the prison hearings, the Panel chose Fluvanna, a women’s 
facility that the BJS Report identified as having not only one of the highest rates of inmate-on-
inmate sexual victimization but also one of the highest rates of staff sexual misconduct.29  
Seeking to learn from a female prison with a low incidence of sexual victimization, the Panel 
chose Bridgeport, which had no incidents of sexual victimization during the time period of the 
BJS survey.30   
 
The Panel selected FCI Elkton based on its having a low incidence of any type of sexual 
victimization,31 and the Panel wanted at least one representative of a federal prison at the 
hearings.  
 
The Panel chose Allred not only because the BJS Report identified it as having one of the highest 
rates of inmate-on-inmate sexual victimization32 but also because the Panel had previously 
identified Allred, as well as other prisons in the TDCJ, as having a high rate of sexual 
victimization, and the Panel was interested in learning why the prison had not improved its 
performance despite having appeared at a prior hearing.33  The Panel chose Elmira based on its 
having the highest rate of male offenders reporting staff sexual misconduct that involved 
pressure.34  
 
For the September hearings on jails, the Panel again identified two institutions representing low-
incidence facilities: (1) the Hinds County Work Center (Hinds County),35 Hinds County Sheriff’s 
Department (HCSD), in Raymond, Mississippi, and (2) the David L. Moss Criminal Justice 
Center (Moss Center), Tulsa County Sheriff’s Office (TCSO), in Tulsa, Oklahoma; and three 
institutions representing high-incidence facilities: (1) the Clallam County Corrections Facility 
(Clallam County), Clallam County Sheriff’s Office (CCSO), in Port Angeles, Washington; (2) 
the Pre-Trial Detention Center (PTDC), Miami-Dade County Corrections and Rehabilitation 
Department (MDCR), in Miami, Florida; and (3) the Orleans Parish Prison (OPP), Orleans 
Parish Sheriff’s Office (OPSO), in New Orleans, Louisiana. 
                                                      
28 In April of 2011, the New York State Department of Correctional Services merged with the New York State 
Division of Parole to become the New York State Department of Corrections and Community Supervision or 
DOCCS. 
29 BJS Report 8 tbl.2, 9 tbl.3. 
30 Id. 10 tbl.4. 
31 Id. 
32 Id. 8 tbl.2. 
33 See BJS, Sexual Victimization in State and Federal Prisons Reported by Inmates, 2007, at 2 tbl.1 (Apr. 2008) 
available at http://bjs.ojp.usdoj.gov/content/pub/pdf/svsfpri07.pdf [hereinafter BJS Report 2007]; Transcript of 
Record: Panel Hearing on Rape and Staff Sexual Misconduct in U.S. Prisons, E. Williams, 190 passim (Mar. 28, 
2008), available at http://www.ojp.usdoj.gov/reviewpanel/pdfs_mar08/080328_prea_hearing.txt. 
34 BJS Report 9 tbl.3, 10. 
35 Since the publication of the BJS Report, the name of the Hinds County Penal Farm has changed to the Hinds 
County Work Station.  Id. 10 tbl.4, 11. 
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The Panel chose Hinds County and the Moss Center because the BJS Report identified each of 
them, in comparison to other surveyed jails, as having among the lowest rates of sexual 
victimization of any type.36   
 
Consistent with its intent to highlight female facilities during the 2011 hearings, the Panel 
initially selected the South White Street Jail, a female facility associated with the OPP, which the 
BJS Report identified as having one of the highest rates of inmate-on-inmate sexual 
victimization.37  Since the publication of the BJS Report, however, the OPSO closed the South 
White Street Jail, prompting the Panel to broaden its inquiry to the OPP as a whole.   
 
Based on the survey results in the BJS Report, the Panel also chose Clallam County, which had a 
high rate of reported staff sexual misconduct,38 and the PTDC, which had a high rate of reported 
inmate-on-inmate sexual victimization.39 
 
II. Review of Facilities 


In reviewing the correctional facilities that the Panel invited to appear at its hearings in 2011, a 
Panel Member or one of its staff members visited each of the facilities, touring the buildings and 
grounds and meeting informally not only with facility representatives but also at times with 
inmates.  The Panel also issued tailored Data Requests to both prisons and jails,40 and each 
facility provided a response.41  The Panel engaged the services of Creative Corrections, a private 
contractor, to summarize the strengths and weaknesses of each of the selected facilities.42  At the 
Panel’s request, Creative Corrections also produced a chart summarizing reported incidents of 
both inmate-on-inmate and staff-on-inmate sexual victimization at the selected facilities.43  
 
The Panel has organized this Report to correspond to its inquiry at the public hearings.  The first 
half of the Report presents the prisons the Panel invited to the April 2011 hearings, treating first 
the low-incidence facilities and then the high-incidence facilities.  Based on the data collected, 
the Panel offers facility-specific recommendations, identifies common themes, and proposes 
topics for further study.  The second half of the Report presents the jails the Panel invited to the 
September 2011 hearings, again addressing first the low-incidence facilities before turning to the 
high-incidence facilities.  With the focus on jails, the Panel also offers facility-specific 
recommendations, identifies common themes, and proposes topics for additional research. 
 
 
 
 
 
 
                                                      
36 Id. 10 tbl.4. 
37 Id. 8 tbl.2. 
38 Id. 9 tbl.3. 
39 Id. 8 tbl.2. 
40 App. A. 
41 The responses to the Data Request are on file with the Panel. 
42 App. B. 
43 App. C. 
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A. Prisons
 


1. Low-Incidence Prisons 


a. FCI Elkton 


i. Facility Description 


FCI Elkton, located in Elkton, Ohio, is a low-to-medium-security facility,44 which had a rated 
capacity in both January 2008 and January 2009 of 1536 male inmates.45  In January of 2008, the 
actual number of inmates at FCI Elkton was 1797.46  In calendar year 2008, 3045 inmates spent 
any time at FCI Elkton; the average length of stay was 539 days; and the longest stay of any 
inmate was 3501 days.47  In January of 2009, the actual number of inmates was 1925.48  In 
calendar year 2009, 2855 inmates spent any time at FCI Elkton; the average length of stay was 
555 days; and the longest stay of any inmate was 3704 days.49   
 
The ethnic and racial composition of the inmates in FCI Elkton in 2008 was 44.6% White, 54.1% 
African American, 13.9% Hispanic, 0.8% Asian or Pacific Islander, and 0.5% Alaska Native or 
American Indian.50  In 2009, the ethnic and racial composition of the inmates in FCI Elkton was 
45.1% White, 53.6% African American, 1.7% Hispanic, 0.7% Asian or Pacific Islander, 0.5% 
Alaska Native or American Indian.51   
 
FCI Elkton reported no suicides or attempted suicides in 2008.52  In 2009, there were no suicides, 
but there were two suicide attempts—neither was connected to sexual victimization.53   
 
On January 1, 2008, FCI Elkton employed 149 correctional officers; the inmate-to-correctional 
officer ratio was 16.6 to 1.0; FCI Elkton employed 185 other correctional workers; the inmate-to- 
other-correctional-worker ratio was 13.3 to 1.0; the total onboard staff was 334, with an inmate- 
to-total-staff ratio of 7.4 to 1.0.54  On January 1, 2009, FCI Elkton employed 152 correctional 
officers; the inmate-to-correctional-officer ratio was 16.6 to 1.0; FCI Elkton employed 183 other 
correctional workers; the inmate-to-other-correctional-worker ratio was 13.8 to 1.0; the total 
onboard staff was 335, with an inmate-to-total-staff ratio of 7.5 to 1.0.55 
 
                                                      
44 Transcript of Record: Panel Hearings on Rape and Staff Sexual Misconduct in U.S. Prisons, H. Lappin, 279:7-8 
(Apr. 26-27, 2011), available at http://www.ojp.usdoj.gov/reviewpanel/transcript_04_2011.htm [hereinafter Tr.].  
45 FCI Elkton Resp. 9(a), 10(a) (on file with the Panel). 
46 Id. 9(b). 
47 Id. 9(f)-(h). 
48 Id 10(b). 
49 Id. 10(f)-(h). 
50 Id. 11.  In reporting national origin and racial data for inmates, FCI Elkton used the category of Asian and Pacific 
Islander rather than the two separate categories that the U.S. Census Bureau employs: (1) Asian and (2) Native 
Hawaiian and Other Pacific Islanders.  FCI Elkton did not provide an explanation for the total exceeding 100%. 
51 Id. 12.  FCI Elkton did not provide an explanation for the total exceeding 100%. 
52 Id. 13. 
53 Id. 15, 16. 
54 Id. 25. 
55 Id. 
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In 2008 and 2009, FCI Elkton terminated no staff members for sexual misconduct.56  In 2009, 
FCI Elkton permitted one staff member to resign in a matter related to sexual misconduct.57  
There was one instance in each of the calendar years 2008 and 2009 when a staff member 
received either discipline or a warning for sexual misconduct, but the investigations sustained 
neither charge.58 
 
During calendar years 2008 and 2009, there were two investigations of staff-on-inmate sexual 
misconduct.59  One investigation found that the evidence did not substantiate the allegations; the 
other investigation concluded that the evidence did support the following charges: unprofessional 
conduct of a sexual nature, preferential treatment of an inmate, breach of security, introduction 
of contraband, and soliciting or accepting anything of value.60  Subsequently the staff member 
resigned.61  During the same time period there were three investigations of inmate-on-inmate 
sexual victimization.62  In all three instances the investigations did not sustain the charges.63 
 


ii. Facility’s Explanation for Reported Low 
Incidence of Sexual Victimization 


 
In his written statement to the Panel, Director of BOP Harley G. Lappin testified that the BOP’s 
management approach is the basis for preventing sexual victimization in its facilities, including 
FCI Elkton.64  He noted in particular that BOP employs numerous oversight strategies, as well as 
an internal system of checks and balances, to ensure compliance with the applicable laws, 
regulations, policies, and procedures that exist to prevent sexual victimization of inmates.65  In 
addition, the BOP has a written policy that specifically addresses sexual abuse in its facilities.66  
According to Mr. Lappin, for security, the BOP relies on a combination of approaches, including 
direct-management supervision, facility design, cameras and other enhanced technology, and the 
use of the unit-management concept.67  In addition, the BOP uses an inmate-classification system 
based on a variety of risk factors, which allows facilities to assign housing based on the needs of 
each inmate for security and targeted programming.68   
 
Mr. Lappin noted that inmate participation in programming, which may include prison industries 
as well as vocational and educational training, is an important aspect of the operations of BOP 


                                                      
56 Id. 22(a). 
57 Id. 22(b). 
58 Id. 22(c).  
59 App. C (FCI Elkton Staff-on-Inmate Assaults). 
60 Id.  
61 Id. (Incident 2). 
62 Id. (FCI Elkton Inmate-on-Inmate Assaults). 
63 Id. 
64 Lappin Test. 2 (Apr. 26, 2011), available at 
http://www.ojp.usdoj.gov/reviewpanel/pdfs_apr11/Lappin_Statement.pdf.  Mr. Lappin’s testimony also appears in 
the Transcript of Record.  See Tr., H. Lappin, 227:8-233:10. 
65 Lappin Test. 2. 
66 Id. (citing Sexually Abusive Behavior Prevention and Intervention Program, P5324.06 (Apr. 27, 2005)). 
67 Id. 3. 
68 Id. 
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facilities.69  Inmate programming plays an important role in reducing inmate idleness and the 
stresses associated with prison life.70   
 
Mr. Lappin also testified, “Qualified and trained staff are essential for effective inmate 
management.”71  He stated, “All staff are expected to be vigilant and attentive to inmate 
accountability and security issues.”72  
 
In regard to discouraging staff misconduct, Mr. Lappin testified that the BOP’s approach is 
multidimensional, which begins with employees clearly understanding BOP’s zero-tolerance 
policy and continues with staff training on the shared responsibility to report incidents of 
misconduct.73  BOP expects staff to report incidents of staff sexual misconduct to the U.S. 
Department of Justice’s Office of the Inspector General (OIG), which then refers the matter back 
to BOP’s independent Office of Internal Affairs.74  The OIG has a hotline available to the public 
for reporting employees of the Justice Department who have violated a person’s civil rights or 
civil liberties; this hotline is available to BOP inmates for reporting the sexual misconduct of 
BOP staff.75   
 
Mr. Lappin said that the BOP also takes allegations of inmate-on-inmate sexual assaults 
seriously, referring all allegations to BOP staff.76  If the matter potentially involves a crime, Mr. 
Lappin explained, BOP staff will promptly refer the case to the Federal Bureau of Investigation 
(FBI).77  
 
The BOP’s policy for preventing sexually abusive behavior, Mr. Lappin noted, contains the 
following elements: (1) fostering awareness of the BOP’s zero-tolerance policy, (2) following 
standardized procedures to detect and prevent sexually abusive behavior, (3) responding 
effectively to the various needs of victims, (4) intervening and promptly investigating reported 
sexually abusive behavior, and (5) disciplining and prosecuting perpetrators.78    
 
Mr. Lappin observed, “Staff are required to assume all reports of victimization are credible, 
regardless of the source.”79  Mr. Lappin stressed that BOP staff needs to be mindful of inmates 
who are at risk, either as victims or predators; he stated that prevention of sexual abuse relies on 
following basic correctional practices, which include observing inmates’ interactions, 
communicating with inmates effectively, noting behavior changes, and monitoring the 
institutional environment.80 
 


                                                      
69 Id. 
70 Id. 
71 Id. 
72 Id. 
73 Id. 4. 
74 Id. 
75 Id. 5. 
76 Id. 
77 Id. 
78 Id. 6. 
79 Id. 
80 Id. 
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Inmates learn about their rights and responsibilities in preventing sexually abusive behavior 
during orientation; they learn about prevention strategies, methods for reporting incidents, 
treatment, and the consequences for perpetrators.81  They also receive this information in written 
form.82 
 
In elaborating on his prepared remarks, Mr. Lappin noted the importance at BOP of having 
separate oversight teams to keep individual facilities accountable: 
 


We’re blessed in the Bureau of Prisons as large as we are that we can have a 
separate oversight group.  So the warden, even though he’s practicing this 
[sexual-abuse prevention] policy every day, he also knows in the back of his mind 
that several times a year, a team of people are going to come in there and they’re 
going to look at the policy.  They’re going to look at the incidents where there is a 
sexual, physical or verbal assault, or an escape or whatever, and somebody’s 
going to critique what occurred . . . [and] make some recommendations as to what 
you need to do to improve upon the adherence of that policy in the future.83  


 
In his testimony before the Panel, Mr. John Shartle, Warden of the Federal Correctional 
Institution in Fairton, New Jersey, and former Warden of FCI Elkton, noted in particular the 
importance of creating a prison culture that treats seriously every allegation related to sexual 
victimization of an inmate.84  Mr. Shartle said, “Every allegation is taken extremely seriously.  
Whether you think this inmate is manipulative or not, that’s not your decision to make.”85  Mr. 
Shartle said that the key word in creating a prison culture that does not tolerate the sexual abuse 
of inmates is “buy-in” from staff members at every level of the organization: 
 


[W]hat you need is buy-in, not just from the management staff and the executive 
staff, but from the correctional officer who is walking through the unit and just 
sort of senses that something is wrong or the case manager who’s talking to the 
inmate and they seem a little distracted and they have that sixth sense to sort of 
pursue that and find out if something is going on.  And once they have that 
awareness that something is going on, again, the protocols kick in . . . it has been 
my experience, in my twenty-plus years of experience with the Bureau of Prisons, 
that I have not been witness to one case where somebody just said, “You know 
what, that was nothing.”  When there’s even the slightest sense of it, it kicks in.86 
 


In responding to questions from the Panel about the protocols FCI Elkton employs to respond to 
an allegation of sexual victimization, Mr. Kevin Schwinn, Chief of Intelligence for the Central 
Office of the BOP, stated that the procedures are similar regardless of whether the alleged assault 
involves another inmate or a staff member.87  When a staff member initially receives a report of 
sexual victimization, regardless of what form it may take, the notice triggers an institutional 
                                                      
81 Id. 8. 
82 Id. 
83 Tr., H. Lappin, 241:19-242:9. 
84 Id., J. Shartle, 237:2-19. 
85 Id. 237:14-16, 266:2-20. 
86 Id. 237:21-238:14. 
87 Id., K. Schwinn, 243:2-5. 
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response.88  The staff member notifies the operations lieutenant, the chief of correctional 
services, the local investigator, and the Special Investigative Support office, which then 
immediately launches an investigation.89  Also within minutes of a reported sexual incident, staff 
members notify the warden.90  The institution then reassigns the alleged victim to a safe area 
while the investigation proceeds.91  Departing from its past practices and in keeping with the 
recommendations of the Commission,92 the BOP advises wardens to consider thoughtfully the 
reassignment of alleged victims, to weigh other options other than automatically placing the 
alleged victim in segregation.93  Staff members collect as much evidence as possible at the scene 
in accordance with FBI procedures.94  The facility sends the alleged victim to the medical unit 
for an initial evaluation; once that is complete, the warden will authorize the inmate’s transfer to 
a local hospital for the administration of a rape kit.95  The facility maintains the rape kit as 
evidence in the event of future prosecution.96   
 
Mr. Lappin noted that BOP investigators are already relying on the Commission’s work, using a 
PREA checklist in the investigative process.97  According to Mr. Lappin, having local PREA 
coordinators in facilities, along with coordinators in regional offices and at the central office, 
contributes to the BOP’s ability to audit the investigative process.98 


 
Dr. Paul Clifford, Chief Psychologist at FCI Elkton, stated that following an alleged sexual 
assault, mental health workers receive notification as soon as possible so that they can make an 
immediate assessment of the effects of trauma on the alleged victim—this assessment takes 
place, in accordance with established policy, within twenty-four hours of the alleged incident.99  
The psychological assessment includes an evaluation of the alleged victim’s suicide risk.100  
Psychological services quickly identify the treatment needs of the alleged victim, ranging from 
immediate care to long-term follow up.101   
 
If an alleged sexual assault comes to the attention of FCI Elkton staff a significant time after the 
alleged incident, staff members who learn of the allegation still immediately contact 
psychological services.102  In dealing with an incident that occurred after a lapse of time, the 
facility follows the same protocols it does in dealing with an alleged sexual assault that had just 


                                                      
88 Id. 243:6-8. 
89 Id. 243:10-14. 
90 Id. 251:17. 
91 Id. 244:6-7. 
92 Nat’l Standards, 76 Fed. Reg. at 6282 (§ 115.66). 
93 Tr., H. Lappin, 260:15-261:7; see app. D (Memorandum from D. Scott Dodrill, Assistant Director, Correctional 
Program Division (CPD), BOP, to Chief Executive Officers (Oct. 12, 2011) (Inmate Sexual Abuse Follow-up) 
(citing Memorandum from D. Scott Dodrill, Assistant Director, CPD, BOP, to Chief Executive Officers (Oct. 16, 
2009) and Sexual Abusive Behavior Prevention Intervention Program, P5324.06 (Apr. 27, 2005))). 
94 Tr., K. Schwinn, 244:11-16. 
95 Id. 245:2-7. 
96 Id. 245:8-9. 
97 Id., H. Lappin, 260:1-6. 
98 Id. 260:7-14. 
99 Id., P. Clifford, 247:3-19. 
100 Id. 247:15. 
101 Id. 247:16-19. 
102 Id., K. Schwinn, 254:3-17. 
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taken place; the only difference is that investigators will be less able to collect physical 
evidence.103  Whether the lapse of time would make the administration of a rape kit unproductive 
is a question that the BOP defers to the FBI.104 
 
Dr. Clifford testified that the low incidence of reported sexual victimization at FCI Elkton may 
be attributed to “culture and continuum,” meaning that the institutional environment is based on 
good correctional practices, which extend not only to recruiting and training staff but also to 
fostering professional behavior that may not be directly related to implementing PREA.105  
According to Dr. Clifford, among those good correctional practices are the maintenance of 
professional boundaries between staff and inmates, which includes taking care to keep desks and 
bulletin boards free of inappropriate materials and avoiding abusive language in dealing with 
inmates.106  Dr. Clifford said that a proactive approach was key, noting that the phrase repairing 
“broken windows” captures this idea: when an institution tends to minor infractions, similar to 
fixing a broken window, it communicates to staff and inmates a commitment, along a continuum, 
to address larger, more serious issues.107 
 


iii. Observations 
 
In reviewing the testimony from administrators from FCI Elkton, its response to the Data 
Request, and the information that the Panel gathered through an onsite visit to the facility, the 
Panel would like to underscore three general principles that appear to have contributed to the low 
incidence of sexual victimization at the prison.   
 
First, BOP has implemented managerial practices that promote facility oversight.  The BOP has 
more than just a policy that addresses sexual victimization of inmates; it has put into place 
procedures that evaluate whether a facility has put the policy into practice.  A review team 
periodically visits each facility to examine how it deals with allegations of sexual victimization 
and how the staff has responded.  The BOP not only has PREA coordinators at the facility level, 
but it also has PREA coordinators at the regional and central-office levels to serve as a check and 
balance on the work of the facility coordinator.  If there were a break-down in a facility’s 
response to incidents of sexual victimization, the BOP has put into place a system designed to 
identify the problem and correct it.   
 
Second, the BOP takes seriously the issue of developing an institutional culture that prevents 
sexual victimization.  This is apparent through a number of institutional practices, which include 
treating every allegation of sexual victimization as being important rather than dismissing some 
claims based on a prejudgment of the complainant’s credibility or motives, avoiding abusive 
language in interactions with inmates, cultivating in the staff an attentiveness to subtle warnings 
                                                      
103 Id.  
104 Id., H. Lappin, 257:19-158:1.   
105 Tr., P. Clifford, 262:2-15. 
106 Id. 262:9-15, 262:17-263:5. 
107 Id. 263:6-14.  Although Dr. Clifford did not cite the work of George L. Kelling and James Q. Wilson in his 
testimony, he was referring to the broken-windows theory of community policing that they formulated.  See George 
L. Kelling & James Q. Wilson, Broken Windows: The Police and Neighborhood Safety, ATLANTIC MONTHLY, Mar. 
1982 at 29-38, available at http://www.theatlantic.com/magazine/archive/1982/03/broken-windows/4465/. 
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that may indicate sexually abuse behavior, and encouraging the staff at all organizational levels 
to buy in to the shared responsibility to identify and report sexual victimization.  
 
Third, consistent with the draft PREA standards, the BOP’s policy to consider alternatives to 
administrative segregation in housing inmates alleging sexual victimization avoids a practice that 
has often resulted in punishing victims.  Consequently, inmates may be more likely to report 
incidents of sexual victimization. 
 


b. Bridgeport


i. Facility Description 


Bridgeport, located in Bridgeport, Texas, is a minimum security female facility operated by the 
CCA under a contract with the TDCJ.  The facility at its full rated capacity houses 200 inmates, 
and on January 1, 2008, and on January 1, 2009, the facility was at full capacity.108  The average 
length of stay for inmates at Bridgeport in calendar year 2008 was 190 days;109 the average 
length of stay in calendar year 2009 was 191 days.110  The longest length of stay of any inmate at 
Bridgeport in calendar year 2008 was 1761 days;111 the longest length of stay in calendar year 
2009 was 1476 days.112  The total number of inmates who spent any time at Bridgeport in 
calendar year 2008 was 588,113 consisting of 289 Whites, 160 African Americans, 136 Hispanics, 
1 Asian, and 1 Alaska Native or American Indian.114  The total number of inmates who spent any 
time at Bridgeport in 2009 was 565,115 consisting of 286 Whites, 141 African Americans, 136 
Hispanics, 1 Asian, and 1 Native Hawaiian or Other Pacific Islander.116  
 
The total number of authorized staff positions at Bridgeport at full capacity on January 1, 2008, 
and on January 1, 2009, was sixty-one.117  On January 1, 2008, Bridgeport staffing consisted of 
fourteen custody staff members and three non-custody staff members.118  On January 1, 2009, 
Bridgeport staff consisted of fifteen custody staff members and five non-custody staff 
members.119  The ratio of custody staff members to offenders on January 1, 2008, and on January 
1, 2009, was one to eleven.120    
 
In calendar years 2008 and 2009, no Bridgeport inmates either attempted or committed 
suicide.121  There were also no allegations of sexual abuse of any type at Bridgeport in calendar 
years 2008 and 2009.122 
                                                      
108 Bridgeport Resp. 9(a)-(b), 10(a)-(b) (on file with the Panel). 
109 Id. 9(g). 
110 Id. 10(g). 
111 Id. 9(h). 
112 Id. 10(h). 
113 Id. 9(f). 
114 Id. 11.  Bridgeport did not account for the racial and ethnic background of one inmate.  
115 Id. 10(f). 
116 Id. 12. 
117 Id. 23(a), 24(a). 
118 Id. 23(d)(i). 
119 Id. 24(d)(i). 
120 Id. 25(a), (e). 
121 Id. 13(a)-(b), 15(a)-(b). 
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ii. Facility’s Explanation for Reported Low 
Incidence of Sexual Victimization 


Mr. Steven Conry, who serves as the PREA coordinator for CCA, linked the low incidence of 
sexual victimization at Bridgeport to three broader strategies that the CCA has adopted to 
eliminate sexual abuse in its correctional facilities: (1) working on prevention, (2) exceeding 
contract requirements with government partners related to the current draft of the national PREA 
standards, and (3) improving policies and practices.123  Mr. Conry noted that CCA has taken a 
number of steps to prevent sexual victimization of inmates in its facilities.  The CCA has 
appointed a corporate PREA committee, and each time the CCA learns about an allegation of 
sexual abuse at one of its facilities, the committee convenes within forty-eight hours of the 
incident and holds a conference call with administrators at the facility to discuss the incident and 
make sure that the facility is adhering to the CCA’s PREA policy in regard to the investigative 
process and the treatment of the alleged victim.124  The CCA has also worked to install at most of 
its facilities a digital platform for the telephone system that will alert a warden if an inmate calls 
a staff member’s home or mobile telephone.125  The CCA is conducting a PREA vulnerability 
assessment of all of its facilities nationwide; it has already completed an assessment of its female 
facilities and it is in the process of completing an assessment of its male facilities.126  The CCA 
is investing in recording systems, cameras, and signage to prevent sexual abuse at its facilities.127  
Although it has not as yet been successful, the CCA is also sponsoring psychological research to 
develop a screening instrument for prospective employees that would identify individuals with 
predatory tendencies.128  The CCA has also retained independent outside groups to audit its 
facilities and to make recommendations on how it could improve its operations to prevent the 
sexual victimization of inmates.129 
 
Ms. Mary Brandin, Warden of Bridgeport, testified that the hard work of her staff, combined 
with the support of the CCA and TDCJ, contributed to the low incidence of sexual victimization 
at her facility.130  She said that even though there is a sound program in place at Bridgeport, the 
biggest challenge is not to become complacent.131  She noted that it is important for 
administrators to guard against thinking that there are no problems on their units: “[t]o do so 
would mean that you are not looking at the situation with an open mind.”132  Warden Brandin 
volunteered that to be effective, prison officials have to be willing to be open to information 
from staff that she categorized as “hard to hear.”133 
 


                                                                                                                                                                           
122 Id. 29(a). 
123 Tr., S. Conry, 283:3-14. 
124 Id. 284:6-22; see also id., M. Brandin, 303:1-13. 
125 Id., S. Conry, 285:7-12. 
126 Id. 285:12-19. 
127 Id. 285:20-286:5. 
128 Id. 286:21-287:6. 
129 Id. 287:7-14. 
130 Id., M. Brandin, 288:12-18. 
131 Id. 288:19-289:3. 
132 Id. 293:15-21. 
133 Id. 293:21-294:3. 
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Warden Brandin testified that based on her prior experience working for almost twenty years in 
male facilities, she would characterize female correctional institutions as significantly 
different.134  She said that one has to be aware in working with a female population that 
“everything that they do is emotion-based . . . .”135  Consequently, Warden Brandin said that it is 
important to have programming that keeps the inmates busy and focused on what is important to 
them, which means having them keep in mind not only their upcoming release dates but also the 
lives they will lead beyond the release dates: 
 


[W]hat we preach to them is who you are.  It’s not so much what you are.  You 
are an inmate, but it’s who you are.  You are a mother, a sister, a daughter, a 
grandmother, and you need to focus on that and you need to better yourself on 
that.136 


 
Warden Brandin said that in male facilities inmates may join groups that pose a security threat, 
whereas in female facilities the inmates tend to form family cliques.137  Bridgeport administrators 
have let inmates know that creating in-house surrogate families is an unacceptable way to obtain 
the attention and affection that many crave.138  Warden Brandin noted that one of the ways in 
which Bridgeport discourages family cliques is through programming that gives inmates unit-
wide recognition; one example of such programming is the production of a talent show.139  The 
intent of these programs is to boost an inmate’s sense of self-respect with the hope that there will 
be less need to seek one-on-one attention.140  
 
Echoing the testimony of Mr. Shartle, the former warden at FCI Elkton, Warden Brandin 
observed that it was important to have staff members who are attentive to the needs of inmates: 
 


It’s very important that your staff are able to recognize a change or a sway in 
behavior or attitude, and I think that we have excellent staff who have been able 
to recognize any type of immediate mood, physical/emotional/behavioral change 
and openly report . . . that to the administration and to their supervisors, and then 
from there, we pull in the offender and express to them our concern for their well-
being.141 


 
Warden Brandin said that Bridgeport had an excellent education system for both staff members 
and offenders so that both would know the consequences of violating the facility’s policies 
related to sexual misconduct.142  She also said that there is a great need to train new staff 
members who come to Bridgeport whose only prior experience was working in male facilities.143  
Warden Brandin said that she will often have a one-on-one briefing with these new staff 


                                                      
134 Id. 313:16-21. 
135 Id. 292:14-15. 
136 Id. 294:17-22. 
137 Id. 311:21-312:3. 
138 Id. 312:3-14. 
139 Id. 312:15-20, 313:1-4. 
140 Id. 312:20-313:4. 
141 Id. 292:18-293:4. 
142 Id. 292:7-11. 
143 Id. 314:6-11. 
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members to discuss their experience in working at a women’s facility, where, according to 
Warden Brandin, the inmates, in comparison with men, tend to be more emotional, self-involved, 
and unwilling to let an issue drop.144  She said that she will often sit down with the new staff 
members every two weeks to see how they are adjusting to the new environment.145   
 
Warden Brandin said that she will also often counsel staff members to use the facility’s 
surveillance cameras to their advantage, instructing them to interact with inmates in view of the 
cameras so as to protect themselves from any possible future allegations of misconduct.146 
 
One of the distinctive features of Bridgeport, contributing to its low incidence of sexual 
victimization, is its no-touch policy.147  Warden Brandin explained that Bridgeport does not 
allow any form of touching among inmates: 
 


[T]here are no handshakes.  There is no hugging.  There is no patting on the back.  
There is no sitting there at the dayroom table with your hand on her knee.  It is not 
acceptable and we approach it [as] a manner of professionalism.  You’re here to 
go to school. You’re here to meet goals.  You’re here to meet a certain parole 
presumptive date.  You have a job to do.  You do your job.  We’ll do our job.  If 
you don’t do so well in your job, then we will follow through with our job.148  
 


Warden Brandin said that in one of her quarterly discussions with inmates, the topic was PREA 
and the prevention of sexual abuse.149  During the discussion, the inmates agreed that if she as 
the warden gave them an inch, they would take a mile; so when it comes to touching, having a 
clear boundary prevents any confusion about what is appropriate behavior.150  Warden Brandin 
said, “[I]t starts with a handshake.  It starts with a hug.  It starts with a hand on the knee, and . . . 
it progresses into something that could create a violation or is a violation.”151 


iii. Observations 
 
In reflecting on the testimony and the data response from Bridgeport, as well as the onsite visit, 
the Panel takes note of five broad issues that may relate to Bridgeport’s success in having a low 
incidence of inmate sexual victimization: (1) the culture of the women’s facility, (2) the 
relatively small size of the institution, (3) the rapport between the warden and her staff, (4) the 
select population and the effectiveness of incentives, and (5) the challenge of the no-touch 
policy. 
 
Women’s prisons appear to have interpersonal dynamics that are significantly different than male 
facilities.152  To their credit, the warden and administration of Bridgeport are mindful of this 
                                                      
144 Id. 314:11-16. 
145 Id. 314:17-315:3. 
146 Id. 315:4-10. 
147 Id. 308:19. 
148 Id. 310:4-13. 
149 Id. 310:14-21. 
150 Id. 310:21-311:3. 
151 Id. 311:5-9. 
152 See infra Part II.A.2.a.iii.(a). 
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difference, which has far-reaching effects, from the training provided to staff to the daily 
interactions with inmates.   
 
Given Bridgeport’s relatively small size, the Panel anticipates that other facilities may dismiss its 
success as difficult to replicate in prisons that may be ten or more times larger.  Without in any 
way diminishing Bridgeport’s achievement—as few other facilities of the same size and security 
level were able to match its no-incident results, the Panel notes that prison size in itself may be a 
significant factor in reducing the incidence of inmate sexual victimization.  This conclusion is 
consistent with the Panel’s previous report on juvenile justice facilities, in which it found a 
correlation between small facilities and reduced incidents of sexual victimization.153  
 
Based on the onsite visit and the warden’s testimony, the Panel found that one of the 
distinguishing characteristics of Bridgeport was the rapport that the warden had with her staff.  In 
addition to meeting with the staff regularly, she has one-on-one debriefings with new hires to 
guide them in adjusting to the unique dynamics of a women’s facility.  To her credit, the warden 
is also open to listening to the staff, knowing that the most important information is often the 
most difficult to hear.  
 
Bridgeport is undoubtedly unlike many other prisons in the BJS survey in that its inmates are 
screened for its programming based on their success at other state facilities and a release date 
within six months.  Given that inmate misconduct risks a delayed release date as well as transfer 
back to another state facility, inmates have clear incentives to comply with the rules of the 
institution.  While these particular dynamics might not be replicable in other institutions, the 
Panel notes that tailored incentives to discourage sexual impropriety may play a key role in 
controlling inmate behavior that contributes to sexual victimization. 
 
Bridgeport’s no-touch policy invites further consideration.  Although the Panel was at first 
inclined to view the policy as too restrictive, it is unaware of alternative approaches at other 
female facilities that have been able to match Bridgeport’s level of success in eliminating inmate 
sexual victimization.154  There is a need, however, for a careful study of Bridgeport’s “no-touch 
policy” to determine its correlation with reported reduced rates of inmate sexual victimization.     
   


2. High-Incidence Prisons 


a. Fluvanna


i. Facility Description 
 
Fluvanna, located in Troy, Virginia, and operated by VADOC, is Virginia’s maximum-security 
prison for women.155  The number of inmates at Fluvanna at its full rated capacity on January 1, 


                                                      
153 Review Panel on Prison Rape, Report on Sexual Victimization in Juvenile Correctional Facilities 34-35 (Oct. 
2010), available at http://www.ojp.usdoj.gov/reviewpanel/pdfs/panel_report_101014.pdf [hereinafter Juvenile 
Justice Report].   
154 See infra Part II.A.2.a.iii.(a). 
155 Tr., J. Jabe, 120:5-7. 
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2008, and on January 1, 2009, was 1257.156  The actual number of inmates housed at Fluvanna 
on January 1, 2008, was 1190.157  In calendar year 2008, the total number of inmates who spent 
any time at Fluvanna was 1568;158 the average length of stay was 30 months;159 and the longest 
stay of any inmate was 309.6 months.160  On January 1, 2009, the actual number of inmates 
housed at Fluvanna was 1212.161  In calendar year 2009, the total number of inmates who spent 
any time at Fluvanna was 1352;162 the average length of stay was 31.7 months;163 and the longest 
stay of any inmate was 217.6 months.164 
 
In 2008, the racial and ethnic composition of the total inmate population at Fluvanna was 802 
Whites, 750 African Americans, 8 Hispanics, 4 Asians, and 3 unknown.165  In 2009, the racial 
and ethnic composition of the total inmate population at Fluvanna was 695 Whites, 644 African 
Americans, 9 Hispanics, 2 Asians, and 2 unknown.166 


  
On January 1, 2008, the total number of authorized positions at Fluvanna was 372 (318 filled and 
54 vacant), which included 285 security staff (239 filled and 46 vacant) and 87 non-security staff 
(80 filled and 7 vacant).167  The actual staffing level on January 1, 2008, was 318 (238 sworn and 
80 non-sworn).168  On January 1, 2009, the total number of authorized positions at Fluvanna was 
372 (329 filled and 43 vacant), which included 285 security staff (247 filled and 38 vacant) and 
87 non-security staff (83 filled and 4 vacant).169  The actual staffing level on January 1, 2009, 
was 329 (246 sworn and 83 non-sworn).170  On January 1, 2008, and on January 1, 2009, the 
staff-to-inmate ratio was one to five.171  
 
In calendar years 2008 and 2009, Fluvanna did not designate a PREA coordinator.172 
 
In 2008 and 2009, there were no suicides at Fluvanna, but in each year there were three suicide 
attempts.173  There was no evidence to connect the six suicide attempts to sexual victimization.174 
 
In calendar years 2008 and 2009, there were nine inmate grievances alleging inmate-on-inmate 
sexual victimization.175  The charges included sexual assault and rape.176  Of the nine charges, 
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170 Id. 24(d)-(f). 
171 Id. 24(d)-(f), 25(a). 
172 Id. (noting that the institutional investigator coordinated PREA-related issues in the absence of a designated 
PREA coordinator). 
173 Id. 13(a)-(b), 15(a)-(b). 
174 Id. 14, 16.  







Review Panel on Prison Rape 
Sexual Victimization in Prisons and Jails  
 


18 
 


five were not sustained; one investigation was inconclusive; one rape charge was sustained, 
resulting in the perpetrator receiving ten days in isolated confinement and referral to the 
Commonwealth’s Attorney for prosecution; in one charge involving unwanted touching, both 
inmates received discipline of ten days in isolated confinement; and in one charge against a 
fellow inmate for making sexual advances, the charge was sustained and the perpetrator received 
fifteen days of disciplinary segregation.177 
 
In 2008 and 2009, there were six inmate grievances alleging staff-on-inmate sexual 
victimization.178  All of the charges alleged sexual assault.179  Of the six charges, all but one were 
not sustained, inconclusive, or unfounded.180  One grievance resulted in a finding of 
fraternization between a male staff member and a female inmate, but the more serious charge of 
carnal knowledge was not sustained.181   


 
ii. Facility’s Explanation for Reported High 


Incidence of Sexual Victimization 
 
In written testimony, Mr. Harold W. Clarke, Director of the VADOC, stated that the reported 
high incidence of staff-on-inmate sexual victimization that the BJS Report identified at Fluvanna 
should be understood in light of allegations that surfaced in 2007 involving the facility’s former 
chief of security.182  Ultimately, the chief of security stood trial in 2008 and was convicted of 
engaging in sexual acts with female offenders at Fluvanna.183  Mr. Clarke noted that VADOC 
investigated these incidents and the perpetrator was disciplined, terminated, and charged under 
Virginia law.184  Mr. Clarke observed, “Due to his high position in [Fluvanna’s] management, 
confidence in the leadership and management of the facility was lost.  Therefore, when the 
surveys were completed the offenders based their responses on issues which occurred during 
2007.”185 
 
Mr. Clarke conceded that there were a number of factors that led to the former chief of security’s 
sexual misconduct, including the lack of supervision, the distance of the chief of security’s office 
from his supervisor’s office, the chief of security’s office having an unmonitored entrance, 
inadequate procedures for tracking the movement of inmates, the lack of strategically located 
surveillance cameras, the chief of security’s work schedule extending beyond business hours, his 
working behind closed doors, no protocols for male staff working alone with female offenders, a 
staff who feared retaliation for reporting the sexual misconduct of a supervisor, inadequate 
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training for staff, the dismissal of complaints from offenders, and poor communication at various 
levels within the organization.186 
 
Mr. Clarke also testified that the following factors related to offenders may have contributed to 
the high incidence of inmate-on-inmate sexual victimization that the BJS Report identified at 
Fluvanna:  
 
  Lack of knowledge of PREA and the process for reporting incidents,  
 
  Fear of retaliation for reporting sexual victimization,   
 
  Fear of being placed in administrative segregation during the investigation 
  of a reported incident,   
 
  Lack of trust in the staff to handle properly allegations of sexual   
  victimization, and  
 
  Fear of the staff’s labeling an offender as a consenting participant in a  
  sexual relationship with another inmate.187   
 
Mr. Clarke also stated that short staffing during the early morning and late evening hours, when 
most incidents occur, may have contributed to the high incidence of reported inmate-on-inmate 
sexual victimization at Fluvanna.188  He asserted that VADOC believes that some consensual 
sexual relationships among inmates were improperly classified as PREA violations.189 
 
The Panel notes that in the wake of the sexual scandal at Fluvanna, VADOC took action to 
address the problem, replacing both the warden, who retired, and the chief of security, who was 
sent to prison, and appointing a committee in July of 2009 to investigate the facility and make 
recommendations for improving its management.190  When the committee ultimately released its 
report, among other issues, it addressed management styles and practices at Fluvanna and 
reviewed whether inmate housing assignments were related to sexual orientation.191    


The committee found that the chief of security at the time192 had tried to enhance security 
measures at the facility, but the committee had concerns with his management style, noting his 
use of inappropriate language with offenders and low staff morale: 


Interviews revealed that the [chief of security] and key administrators were 
ineffective in their communication of changes to operational procedures.  Input 
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from impacted staff and others was not obtained before the implementation of 
changes which has led to low morale of staff, offenders, and volunteers.  
According to staff . . . [the chief of security’s] management practices lack a 
contemporary participatory style and staff feels uncomfortable in approaching the 
[chief of security].  There were multiple complaints concerning the [chief of 
security’s] use of inappropriate language in some of his interactions with staff and 
volunteers.193 


In testimony before the Panel, Mr. John Jabe, Deputy Director of Operations at VADOC, stated 
that he doubted the accuracy of the Fluvanna Report as it pertained to the alleged complaints 
against the chief of security.194  He sensed that the former warden and her staff did not like the 
way the new chief of security implemented VADOC policies; consequently, Mr. Jabe believed 
that the negative comments about the chief of security that appeared in the Fluvanna Report were 
inaccurate.195 


Based on an article published by the Associated Press claiming that Building 5D at Fluvanna was 
a “butch wing,” where the facility allegedly segregated offenders based on their masculine 
physical appearance and sexual orientation,196 the committee investigated housing practices at 
Fluvanna and concluded that there was no factual evidence to support this news story.197 


Among the recommendations that the committee made were the following:  


  Staff should have additional training on working with female offenders;  


  Administrators needed training on effective communication and   
  leadership;  


  Staff should be consulted before the facility implemented policy changes;   


  The administration should develop facility expectations and communicate  
  them to all staffing levels;  


  The facility should clarify staff roles in the operation of the facility;  


  The administration should apply policies consistently, and  


  The facility should implement an equitable system to make special   
  programming available to all offenders.198 


Ms. Wendy Hobbs, the current warden at Fluvanna, who took leadership of the facility in 
December of 2009,199 stated that problems at Fluvanna were the result of poor security 
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measures.200  When she was the warden at the Virginia Correctional Center for Women in 
Goochland, Virginia, Warden Hobbs served on the committee that investigated Fluvanna.201  
Warden Hobbs assured the Panel that the administration at Fluvanna takes incidents of sexual 
victimization at the facility seriously, investigating any allegations, taking statements from both 
the alleged victim and alleged perpetrator, and providing medical services as needed.202  
 
Warden Hobbs said that one of her priorities at Fluvanna is to increase the number of female 
security staff, which is not as high as she would like.203  She said that she would like to increase 
the percentage of female security officers from the current percentage, which is fifty-three, to at 
least seventy.204  She said that there is no cross-gender supervision at Fluvanna.205 
 
Warden Hobbs said that she is trying to create a culture at Fluvanna where inmates would feel 
free to report sexual victimization and where the staff understands its professional obligation to 
report sexual victimization.206  She testified that in investigating an allegation of inmate-on-
inmate sexual assault, “both inmates are put into investigative hold . . . .”207  She said that even 
though this is a form of segregation, she cautioned that one should distinguish between 
protective segregation during an investigation and segregation as punishment.208  Still, Warden 
Hobbs acknowledged that alleged victims may spend weeks in segregation during an 
investigation.209  She said that even though placement in segregation during an investigation is 
not punishment, inmates understandably perceive it as so because they are removed from the 
general population.210 
 
Warden Hobbs said that Fluvanna places the alleged victim of staff sexual misconduct in 
segregation during an investigation to control the communication between the staff person and 
the inmate, to make sure that they are not coordinating their stories to undermine the integrity of 
the investigation.211  In the coming year, Warden Hobbs said that she plans to provide training to 
staff on working with female inmates and revamping a master pass list so that women do not 
miss participation in programming.212 
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iii. Observations 


(a) The Distinctive Dynamics of Women’s 
Prisons


The Panel invited testimony from Dr. Barbara Owen, Professor of Criminology at the California 
State University at Fresno, to provide perspective on the unique dynamics of female correctional 
institutions, such as Bridgeport and Fluvanna.213  She stated, “[Y]ou have to pay separate 
attention to the issues of women or they get lost in the discussion of men.”214  Dr. Owen noted 
that consistent with the BJS Report, prior victimization contributes to the cycle of violence 
among women.215  Using an ecological model suggested by the Centers for Disease Control and 
Prevention, Dr. Owen stated that “[m]ultiple organizational, environmental and individual 
factors contribute to violence in women’s facilities . . . the dynamic interplay between individual, 
relational, community, facility and societal factors create and sustain violence potentials in 
women’s jails and prisons.”216   


Dr. Owen observed that women who come from dysfunctional families, where emotional support 
is not available or where the primary caregivers may be violent or exploitative, may struggle 
with developing healthy relationships in adulthood.217  “One of the most consistent findings has 
been that female offenders are more likely than male offenders to have experienced violent 
victimization in childhood, and much more likely to have experienced violent victimization than 
non-incarcerated women.”218  A prison sentence may trigger earlier trauma, aggravating the 
symptoms of Post-Traumatic Stress Disorder (PTSD).219  Although it is unclear why women who 
have been prior victims of sexual abuse are more likely to be targets for recurrent victimization, 
for “incarcerated women, it is most probably due to a variety of risky behaviors and their 
tendency to become involved with abusive partners and engage in high-risk sexual behavior.”220   


According to Dr. Owen, one of the key concepts in understanding women’s prisons is “that the 
primary motivation for women throughout life is not separation, but connection.  Women’s 
emotional development is dependent upon relationships and when women feel disconnected 
from others, they experience disempowerment, confusion, and anxiety.”221  Dr. Owen confirmed 
prior testimony that the cultures in men’s and women’s prisons differ significantly.222  She 
observed, “Women’s sexual relationships are described as usually consensual rather than 
coercive; unlike men, women sometimes develop pseudo-families as a result of these 
relationships.”223  Dr Owen noted that “some of the inmate-inmate violence that we see in the 
prisons can be thought of as interpersonal violence . . . replicating domestic violence.”224 
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Dr. Owen noted female offenders are not all the same, and the reasons for their engaging in 
sexual activity while in prison vary considerably: 


[F]emale inmates are not a homogenous group of passive victims.  Some do fall in 
love with correctional officers, some actively exploit male or female officers who 
fall in love with them, and some willingly participate in sexual banter.  If it is true 
that female inmates actively seek out sexual relationships with male staff 
members, it may be the case that such relationships are truly consensual; or it may 
be that such relationships can be understood as the tactics of the oppressed, a 
result of sexualized identity and low self image because of childhood sexual 
abuse, or a result of gender socialization.225 


In any case, Dr. Owen testified that any official reports of sexual victimization of female inmates 
are certain to be lower than the actual numbers, as the consequences for reporting a sexual 
assault are too high for both the inmate and the staff member.226 


To improve the safety of women inmates, Dr. Owen asserts that it is important to consider both 
the individual as well as the place of confinement in analyzing the factors that increase the risk 
of sexual victimization, noting that “safety and violence have different meanings for female and 
male inmates.”227  Dr. Owen suggests that correctional institutions should broaden the definition 
of safety in considering female inmates to include “physical, psychological, social, moral, and 
ethical safety.”228  She writes, “Expanding on these broader components of safety for female 
offenders directs our attention not only to improving safety in women’s facilities, but also 
supports successful re-integration and rehabilitation.”229   


In fashioning recommendations to reduce institutional violence, Dr. Owen, referring again to the 
ecological model, offered suggestions for improvement in three broad categories: individual 
factors, relationship factors, and community and facility factors.230   


In regard to individual factors, she suggests that correctional facilities should provide training to 
staff on trauma and responding to trauma, including PTSD, and understanding the impact 
domestic and intimate-partner violence may have on offenders.231  Correctional institutions 
should have the capacity to provide treatment to inmates who experienced violence prior to 
incarceration as well as to inmates who experience violence while incarcerated.232   


In regard to relationship factors, Dr. Owen encourages correctional institutions to have frank 
discussions with inmates during orientation about the benefits and consequences of developing 
relationships with other inmates.233  The orientation should touch on alternative ways for women 
to develop healthy relationships with each other and to identify and develop healthy relationship 
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boundaries.234  Correctional facilities should also provide constructive programming for inmates, 
which may include education on conflict management, the warning signs and components of 
domestic and intimate-partner violence, the mechanisms to promote personal safety, and the 
ways to break the cycle of violence.235  


In regard to community and facility factors, Dr. Owen wrote that it is important for correctional 
institutions to evaluate the level of violence tolerated in the facility, which includes whether the 
staff sexually harasses inmates, whether the management has a rehabilitative or custodial 
approach, and whether verbal and nonverbal interactions with female inmates are either 
respectful or degrading.236  Dr. Owen wrote that it is important for correctional facilities to have 
clear policies against verbal, physical, or sexual misconduct.237  Among other recommendations, 
she suggested that correctional facilities implement processes for reporting and investigating 
sexual victimization that protect confidentiality, provide treatment to victims, and refer them to 
appropriate services.238  She wrote that prisons should require staff training on “gender-
appropriate ways to manage female offenders, with a particular emphasis on respecting female 
inmates, understanding the role of trauma and victimization as a pathway to prison/jail, sexual 
harassment, and staff sexual misconduct.”239  She also noted that staff training should address 
negative attitudes toward women, especially stereotypes about women in the criminal justice 
system.240  Finally, Dr. Owen recommended that correctional institutions develop committees 
that include the participation of female inmates, as well as the custody and treatment staffs, to 
“implement innovative ideas to reduce institutional violence.”241 


In elaborating on her written testimony, Dr. Owen observed that verbal harassment in prison is a 
key indicator of the level of violence a correctional institution may tolerate: 


Our findings show that both inmate-inmate victimization and staff sexual 
misconduct occurs on a continuum, and when we take this prevention or 
intervention approach, it’s almost like the broken windows philosophy of stop the 
small stuff, and I think probably the most single indicator of that is staff verbal 
harassment.  When we hear the reports, again nationwide, of the terms that are 
allowed to be used in addressing women, and I just want to footnote they’re often 
used to address female staff as well, there’s a tolerance for that type of 
language.242 


Dr. Owen also suggested that there are two terms that are often part of the discussion of the 
sexual victimization of women in prisons that require closer examination.243  She said that 
thinking of women as “sexual predators” tends to be confusing, because based on her research, 
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the roles of predator and victim are often interchangeable for women on an individual level.244  
Dr. Owen also said that the term “manipulation” is an ill-fitting term in describing the 
relationship between women offenders and staff members; she said that this language requires 
more careful thought, otherwise it suggests that women are “magical creatures” who can make 
people do things they might not otherwise want to do.245  Dr. Owen also observed that a common 
term in discussing women’s prison is “drama,” which she believes is a stereotypical way of 
dismissing women’s issues.246 


Dr. Owen testified that violence in women’s prisons is rarely stranger violence; instead, it often 
takes place within the context of a relationship with staff or with other inmates.247 


(b) Onsite Visit 


In preparation for the hearings, the Panel toured Fluvanna on April 21, 2011.  In listening to 
inmates in the general population, the Panel heard a number of comments questioning the 
wisdom of reporting sexual victimization to prison officials, as many perceived that reporting an 
incident invariably led to segregation, which they saw as a form of punishment.248  One inmate 
commented, “If you dial the PREA number, it’s a ticket to SEG.”249  Several inmates also 
alleged that the correctional staff mistreated them.250  Some stated that the chief of security at the 
time of the onsite visit used derogatory language in referring to them.251  Some of the inmates 
also alleged that despite VADOC’s efforts to change the environment at Fluvanna, at least one 
male officer in a supervisory position was still having sex with female inmates.252   


The Panel learned that inmates receive training on PREA that lasts between thirty and forty-five 
minutes.253  One inmate said, however, that she had not been to a PREA orientation in nine 
years.254 


The Panel witnessed one inmate in segregation who was being moved with what inmates called a 
“dog leash” or “dog collar,” or what correctional officers referred to as a “tether strap” or 
“control strap.”255  The tether strap is a restraining device that encircles an inmate’s waist, which 
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correctional staff use, along with hand and foot shackles, when moving inmates located in 
segregated housing.256  


During the hearing, in response to the Panel’s questions about the necessity of using the tether 
strap in dealing with inmates in segregation, especially in balancing its usefulness relative to the 
negative message it communicates to inmates, Mr. Jabe stated that VADOC will reevaluate its 
policy on the use of the tether strap.257 


During the onsite visit, the Panel learned about Fluvanna’s “honor wing,” housing that allows 
inmates more privileges based on their good behavior.258 


The Panel found that the investigators at Fluvanna had limited training in dealing with sexual 
assault.259 


(c) Inmates and Trauma 


Mr. Wayne Reed, the mental health director at Fluvanna, noted that at least half of the women at 
Fluvanna have trauma histories and the facility has programming that works with women to 
control symptoms associated with trauma.260  Mr. Nathan Young, the assistant director for 
mental health at Fluvanna, said that all staff members receive annual training on mental health 
issues.261  One of the elements of this training program is to remind staff members that PTSD is a 
mental health diagnosis and that they need to be aware of the symptoms of this disorder, 
especially in the way that female inmates may respond to correctional officers:262   


[We] underscore that an offender’s response to an officer, if it’s negative or 
disproportionate, . . . may not have anything to do with that situation or that 
particular officer or those officers personally, but that the situation . . . or 
something related to it may be triggering that response, which security staff may 
interpret as being manipulative, [or] antisocial.263   


Mr. Young said that eighty percent of the women at Fluvanna meet the diagnostic criteria for 
PTSD or have symptoms of it; he noted that “basically the institution is a big trauma wing.”264   


(d) Testimony from Former Inmate and 
Inmate Advocate 


The Panel heard testimony from Ms. Melissa Andrews, who served eight-and-half years as an 
inmate in the custody of VADOC. 265  She was incarcerated in 2002 and spent over a year at 
Fluvanna from 2003 to 2004 before she was transferred to another facility.266  She returned to 
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Fluvanna in November of 2007, where she spent the last three years of her sentence before her 
release in July of 2010.267  Ms. Andrews testified as a survivor of an inmate-on-inmate sexual 
assault at another VADOC facility, but she nonetheless provided first-hand observations about 
the culture of Fluvanna.  Ms. Andrews testified that the sexual encounters between female 
inmates and male correctional staff were not violent; instead they were often the result of an 
agreement between the parties:  


I’ve never heard or seen a violent sexual exchange between officers and inmates 
because it is more of an exchange of services between the two.  Women would 
allow these officers to have sexual relations with them because they were lonely, 
wanted a better job, wanted more privileges, wanted less consequences for 
infractions or just for something to do.268 


Ms. Andrews said that incarcerated women are especially vulnerable to staff members who show 
an interest in them, as the women come to prison with poor self-esteem and welcome attention 
that would give them an advantage over other inmates.269 


Commenting on her own experience at another facility where she said that she was the target of a 
fellow inmate’s sexual assault, Ms. Andrews said that the investigation was significantly 
wanting: she was not sent to the medical unit; she was not provided counseling services; no 
pictures were taken; and the inquiry was limited.270  She asserted that Fluvanna would similarly 
not take inmate-on-inmate allegations of sexual assault seriously unless there were physical signs 
to prove the allegation.271  Ms. Andrews said that what she learned from her experience was that 
“never, ever to tell any authority anything that was going on.”272 


Ms. Andrews said that when she returned to Fluvanna in 2007, the warden at that time repeatedly 
told the inmates that “if she took anything and everything from us, including our humanity, 
maybe we would not return to prison.”273  Consistent with the Fluvanna Report, but contrary to 
Mr. Jabe’s testimony, Ms. Andrews testified that the chief of security, who replaced his 
convicted predecessor, took a hard line, often referring to women inmates in a derogatory way.274  
She said that if inmates felt mistreated under the harsh, new policies, they could only appeal to 
the very people who were implementing them.275  She said that as part of this new regime, 
women could not use makeup and had to cut their hair above the collar of their shirts.276  If the 
women did not comply with these requirements, they were denied access not only to religious, 
educational, and vocational programming but also to family visits.277  One aspect of the new 
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policies was an absolute ban on physical contact between inmates, not permitting hand-holding 
or hugging even during religious services.278 


Ms. Andrews attested to the serious problem that women inmates had in accessing the toilet, not 
only during the night but also especially during weekly shakedowns.279  As the cells do not have 
toilets, the staff would allow women to access the restroom only one at a time.280  Women would 
often have to wait hours to use the toilet, forcing many to urinate on themselves, an infraction 
that resulted in disciplinary segregation.281 


Contrary to the Fluvanna Report’s conclusion, Ms. Andrews corroborated the Associated Press’ 
story regarding the segregation of lesbians and masculine-appearing women at Fluvanna.282  She 
stated that Fluvanna created a “butch wing” in Building 5D:283 


They segregated all the butch inmates into D wing . . . They segregated all the 
butch girls that had short hair or sagged their pants or looked like boys, grew 
facial hair, whatever the case may be.  Put them all in one wing thinking that it 
would stomp down relationships between them and their girlfriends, and the truth 
of the matter is, is they just continued relationships and then they wrote about it 
because they were segregated.284 


Ms. Andrews reported that during her time at Fluvanna she was aware of officers and inmates 
having sex in a windowless bathroom and supply closet; both were free of monitoring cameras 
installed at the facility in the wake of PREA.285 


With Ms. Hobbs’ appointment at Fluvanna, Ms. Andrews said that the atmosphere changed for 
the better, but still, based on her correspondence with former inmates at Fluvanna, the usage of 
the “dog collar” and the problem of access to toilets remain.286  


Ms. Helen Trainor, the former director of the Virginia Institutionalized Persons Project for the 
Legal Aid Justice Center of Charlottesville, Virginia, testified that she worked as an advocate for 
inmates in Virginia prisons from 2007 to 2010.287  She said that the primary focus of her contact 
with inmates at Fluvanna was civil rights work.288  Ms. Trainor said that based on her 
interactions with inmates at Fluvanna, the complaints of staff sexual misconduct significantly 
outnumbered complaints of inmate-on-inmate sexual victimization.289  She stated that the 
policies and practices at Fluvanna served a dual purpose: to foster the illusion that inmate-on-
inmate sexual victimization is a problem, which deflects attention away from the recent sex 
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scandal at the prison involving the former chief of security, and to create a “a culture of 
degradation, shame, and intimidation” that allows officers to victimize inmates unchallenged.290 


Ms. Trainor testified that she had evidence of the current chief of security using derogatory 
language in dealing with female offenders.291  She also corroborated Ms. Andrews’ testimony 
regarding the existence of a “butch wing” at Fluvanna,292 the distress inmates encountered in 
accessing toilets,293 the policy of restricting any physical contact inmates had with each other,294 
and the use of the “dog leash” in moving inmates in segregation.295   


Commenting on Fluvanna’s alleged practice, at least at one time, of segregating masculine-
appearing women, Ms. Trainor observed, “Unit managers were authorized to identify . . . women 
who looked butch on the basis solely of their appearance, notably a preference for wearing baggy 
clothes and having short hair.  The assumption, I assume, was that women who looked butch 
were, in fact, sexual predators and should therefore be punished.”296 


Ms. Trainor said that “correctional officers routinely referred to the wing in which butch women 
were housed as ‘the locker room’ and to the women there as ‘little boys.’”297  She also testified 
that Fluvanna mistreated inmates by failing to provide sufficient privacy during consultations 
with medical staff.298 


iv. Facility-Specific Recommendations 
 


In light of Fluvanna’s response to the Data Request, the Panel’s site visit, and the testimony that 
the Panel received regarding Fluvanna, the Panel recommends that the VADOC revisit the 
Fluvanna Report and determine whether it has been effective in implementing the 
recommendations contained in it, particularly in regard to staff training, effective 
communication, and the investigation of alleged sexual victimization.  The Panel also 
recommends that the facility revisit its policy of holding alleged victims of sexual misconduct in 
administrative segregation during an investigation.  Consistent with the recommendations of the 
proposed regulations, the Panel encourages Fluvanna to explore other alternatives before placing 
an alleged victim of sexual assault in segregation.  The Panel found the use of tether straps at 
Fluvanna disturbing, failing to understand their value in enhancing security while recognizing 
the dehumanizing message their use sends to inmates at the facility.  The Panel welcomed Mr. 
Jabe’s offer to revisit VADOC’s policy on the use of tether straps.  The question as to whether 
Fluvanna segregated inmates based on sexual orientation or masculine physical appearance is 
beyond the purview of these hearings.  Still, the Panel received credible testimony that women at 
Fluvanna may have been subject to discrimination based on sexual orientation or physical 
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appearance.  Given these allegations, it may make sense to invest in staff training on the 
obligation to respect inmates, regardless of sexual orientation or physical appearance.  The staff 
training might include a segment on the importance of appropriate professional language in 
creating a positive institutional culture.  Consistently speaking to inmates with respect plays a 
key role in creating a prison culture that does not tolerate any form of sexual victimization.  In 
practice, implementing zero tolerance for inmate sexual victimization might begin with insisting 
on zero tolerance for verbal harassment of inmates in any form.  The Panel encourages Warden 
Hobbs to strengthen staff training programs, particularly for male staff, on the dynamics of 
working in a female facility and on the importance of maintaining appropriate professional 
boundaries. 
 


b. Allred  


i. Facility Description 


Allred is a maximum-security prison for men operated by the TDCJ, in Wichita Falls, Texas.  On 
January 1, 2008, and January 1, 2009, the facility’s capacity was 3682; on January 1, 2008, the 
actual inmate population was 3646; and on January 1, 2009, the actual inmate population was 
3636.299  In 2008, 5866 inmates spent any time at Allred; the average length of stay was 1302 
days; and the longest stay was 4941 days.300  In 2009, 4693 spent any time at Allred; the average 
length of stay was 1682 days; and the longest stay was 5306 days.301  In 2008, out of a total of 
5866 inmates, the racial and ethnic breakdown was as follows: 2290 African Americans, 1727 
Hispanics, 1818 Whites, 3 Asians, 1 American Indian, and 27 others.302  In 2009, out of a total of 
4693 inmates, the racial and ethnic breakdown was as follows: 1814 African Americans, 1401 
Hispanics, 1415 Whites, 2 Asians, 1 American Indian, and 24 others.303 
 
In 2008, Allred had one suicide, fifty-eight attempted suicides, no homicides, and six attempted 
homicides.304  In 2009, Allred had four suicides, forty-eight attempted suicides, no homicides, 
and five attempted homicides.305  In 2008 and 2009, none of the suicides or attempted homicides 
was related to sexual victimization.306  In 2008, of the fifty-eight suicide attempts, seven inmates 
alleged prior inmate-on-inmate sexual victimization;307 in 2009, of the forty-eight suicide 
attempts, two inmates alleged prior inmate-on-inmate sexual victimization.308 
 
In 2008 and 2009, no employees at Allred were terminated, disciplined, or received a warning 
for sexual misconduct;309 however, in the same time period, eighteen staff members were 
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investigated for improper conduct involving an inmate and resigned prior to receiving 
discipline.310  According to the investigative summaries that the Panel received from the TDCJ, 
about half of these cases involved female staff members who developed inappropriate 
relationships with male offenders.311  Of the eighteen staff members who resigned following an 
investigation in 2008-09, one resigned based on a “Failure to Provide Notification of Offender 
Relationship;” and seventeen resigned based on “Establishment of Offender Relationship that 
Jeopardizes Security or Compromises the Employee (other than cohabitation or sexual 
misconduct).”312  
 
On January 1, 2008, Allred had 973 authorized staff positions, including 842 security positions 
and 131 non-security positions.313  On January 1, 2008, Allred had in actuality 850 staff persons, 
721 in security positions and 129 in non-security positions.314  On January 1, 2009, Allred had 
974 authorized staff positions, including 842 security positions and 132 non-security positions.315  
On January 1, 2009, Allred had in actuality 896 staff persons, 748 in security positions and 121 
in non-security positions.316  On January 1, 2008, and on January 1, 2009, the Office of the 
Inspector General (OIG) assigned three sworn officers to Allred.317  As the security staff in 
Texas is not sworn, the only sworn officers at Allred in 2008 and 2009 were from the OIG; 
consequently, the TDCJ did not provide data on the ratio of security staff to inmates during this 
time period.318  
 
At Allred the staffing plan provided for a Unit Safe Prisons Program Coordinator in 2008-09; 
this position would include many of the duties of a PREA coordinator.319  This position was 
vacant from January of 2008 to March 15, 2008; then it was assigned to a sergeant on staff.320   
 
For the period under review, there were sixty-six investigations at Allred responding to 
complaints of inmate-on-inmate sexual victimization.321  In all instances, the charges were not 
sustained.322  
 
During the same time period, there were twenty-five investigations of staff sexual misconduct 
involving inmates.323  The investigations involved staff members of both sexes and included a 
range of charges from establishing a relationship with an inmate to rape.324  None of the charges 
were sustained except for eight incidents, as previously noted, involving female staff members 
who either wrote romantic letters to inmates or established inappropriate relationships with 
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them.325  The investigative reports indicated that when the charge was sustained against a female 
staff member, she was either escorted from the facility or allowed to resign without facing 
discipline or criminal prosecution.326 
 
In reviewing the complete investigative files from Allred, there were instances in which the 
Panel could not determine from the produced documents what happened either to the 
complainant or the alleged perpetrator.327  On reviewing the investigative files, the Panel noted 
that there were a significant number of complainants who self-identified as homosexual.328 


ii. Facility’s Explanation for Reported High 
Incidence of Sexual Victimization 


Neither the written nor oral testimony to the Panel from representatives from the TDCJ provided 
a sufficient explanation for the sustained high level of sexual victimization at Allred in 2008 and 
2009.  In responding to the Panel’s Data Request,329 the TDCJ stated that the high level of 
reported sexual victimization at Allred may be related to the classification of inmates at the 
facility, but the TDCJ did not explain how inmate classification led to the high prevalence of 
sexual victimization: 
 


Due to Allred’s maximum security profile, it houses various custody levels 
ranging from general population offenders that are housed in accordance with the 
agency’s Classification Plan to various levels of administrative segregation.  
Additionally, the unit houses a significant number of Safekeeping offenders.  
Safekeeping is a classification status utilized for housing offenders who have been 
identified as vulnerable and in some cases have been victimized in the past.  
These custody levels are contributing factors in the allegations of sexual 
victimization.330 
 


Mr. Brad Livingston, Executive Director, TDCJ, explained in his written testimony that the 
Texas Board of Criminal Justice (TBCJ), comprised of nine members appointed by the governor 
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of Texas, is the policy-making and oversight body for the TDCJ.331  The OIG, the Internal Audit 
Division, the PREA Ombudsman, and the Special Prosecution Unit are independent agencies that 
report directly to the TBCJ.332  Mr. Livingston noted that prior to the enactment of PREA, the 
Texas Legislature mandated that TDCJ implement a safe prisons program to address offender 
assault.333  Moreover, in 2007, the Texas Legislature codified into law the TDCJ’s zero-tolerance 
policy toward sexual assault in Texas prisons and created the position of PREA Ombudsman 
within the TDCJ.334  Mr. Livingston stated, “From the time an offender enters our system and an 
individual accepts employment with our agency, we communicate our expectations for behavior 
and our mechanisms for reporting behavior in violation of our standards of conduct.”335  He said 
that the offender population receives orientation and a handbook that addresses the issue of 
sexual assault, and during intake and prior to permanent assignment to a unit, the Safe Prisons 
Program Coordinator interviews each inmate and provides information on the TDCJ Safe Prisons 
Program.336  The Safe Prisons Program is “a coordinated effort to integrate education, training, 
classification, security, monitoring medical and investigative functions in a manner which 
promotes offender safety.”337  The TDCJ displays posters on its zero-tolerance policy in 
prominent locations in each unit.338  TDCJ employees also receive written standards of conduct 
and an ethics policy, and they must acknowledge receipt of these documents in writing.339  All 
employees receive a toll-free telephone number for the OIG to report any criminal violations, 
including sexual assault.340  Mr. Livingston noted that avenues for reporting sexual victimization 
include grievance procedures, the agency’s ombudsman, the PREA Ombudsman, the 
administrative monitor for the use of force, and direct reports to the OIG.341  Mr. Livingston 
noted that none of these administrative functions report to the division responsible for prison 
operations.342 
 


iii. Observations 
  
Mr. Wayne Krause, the legal director of the Texas Civil Rights Project (TCRP), provided 
testimony to the Panel on the culture at Allred.343  He stated that the TCRP has an active prisoner 
rights program, which receives hundreds of complaints from inmates throughout the State of 
Texas, but his organization represents less than one percent of the inmates who contact it.344  Mr. 
Krause provided two examples of inmates whom the TCRP represents who have alleged sexual 
victimization at Allred in 2008; he referred to one as John and to the other as Jane, a transgender 
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inmate.345  Producing a redacted sworn statement from John, who is still housed at TDCJ, Mr. 
Krause stated that on October 5, 2008, a correctional officer came to John’s cell and forced him 
to perform oral sex.346  Mr. Krause contended that there were two good reasons to believe John’s 
version of this event: first, there is an official report that shows that the semen sample that John 
produced matched the DNA of the accused correctional officer; and second, the correctional 
officer confessed to prison authorities that John performed oral sex on him.347  Mr. Krause said 
that according to Jane’s sworn statement, which Mr. Krause produced, the same correctional 
officer who victimized John used the same techniques of intimidation to force Jane to perform 
oral sex on him, too.348 
 
Mr. Krause said that one of the saddest aspects of this story is that at the time of the alleged 
sexual victimization of John, the administrators of Allred were already aware that the facility had 
one of the nation’s highest rates of sexual victimization, by both correctional staff and other 
inmates.349  Moreover, according to Mr. Krause, John told Allred’s Safe Prisons Program Officer 
that the same correctional officer had sexually assaulted him twice previously and the program 
officer allegedly did nothing to protect him.350  Most significantly, Mr. Krause claims that the 
Safe Prisons Program Officer refuted John’s allegations without investigation.351  Citing the 
documents he produced, Mr. Krause stated that when John gave the semen sample to the Safe 
Prisons Program Officer she threatened him, allegedly telling him that if the semen sample did 
not match the accused correctional officer, she would charge him with assaulting her with a 
bodily fluid.352  She also allegedly warned him not to file another grievance.353 
 
Mr. Krause noted that the TDCJ has some good policies on paper that try to prevent and respond 
to sexual victimization, but based on the experiences of John and Jane, the practice does not 
appear to conform to the policies.354  He said that the culture at Allred is one that blames and 
punishes the victim.355  Mr. Krause contended that the grievance procedures are inherently 
flawed when it comes to reporting sexual victimization because the TDCJ allows an inmate only 
fifteen days after an incident to file a grievance.356  Mr. Krause said that based on his experience, 
some victims of sexual assault may need more than fifteen days to process what happened to 
them.357  He said that one should contrast this fifteen-day period to criminal sexual assault 
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statutes, which in most states extend the reporting period to five years or more after the 
incident.358  Mr. Krause also commented on the lack of services for victims of sexual assault at 
Allred and a culture that follows rules at the expense of people.359   
 
Mr. Krause offered four recommendations for improving Allred: (1) providing consistent, 
effective education on preventing and responding to sexual victimization for both correctional 
staff and inmates; (2) having correctional officials take every complaint of sexual victimization 
seriously; (3) collaborating with organizations outside the prison to provide services to inmate 
victims; and (4) expanding the staff of TDCJ’s PREA Ombudsman (currently there is just one 
ombudsman and one assistant) and improving communication between the PREA Ombudsman’s 
Office and inmates who have complained of sexual victimization, especially when it comes to 
informing them of the disposition of the charges made against sexual predators.360 
 
In reflecting on Mr. Krause’s testimony regarding the alleged treatment of both John and Jane, 
the Panel noted that during its onsite visit of Allred, staff members referred to homosexual 
inmates as “queens.”361 
 
At the request of the Panel, the BJS prepared a short summary comparing the incidence of sexual 
victimization at Allred between its last appearance before the Panel, based on 2007 data, and the 
data collected in the most recent BJS Report.  The summary, Trends in Sexual Victimization at 
Allred, appears in the following chart:362 
 


Trends in Sexual Victimization at Allred 2007 2008-09 
Total 9.9% 10.9% 
Inmate-on-Inmate 
     Nonconsensual Sexual Acts 


4.8 
4.0 


7.6 
2.5 


Staff Sexual Misconduct 
     Nonconsensual Sexual Acts 


6.7 
4.9 


5.6 
3.6 


Nonconsensual Sexual Acts 8.0 6.5 
Abusive Sexual Contacts Only 1.9 4.4 
Physically Forced 
     Inmate-on-Inmate 
     Staff 


 
3.6 
3.2 


 
6.8 
3.2 


Pressured 
     Inmate-on-Inmate 
     Staff 


 
2.8 
3.2 


 
3.9 
3.7 


No Force/Pressure 2.3 3.2 
Injured 
     Inmate-on-Inmate 
     Staff 


3.3 
3.3 
0.9 


1.9 
0.6 
1.9 
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Based on the chart that the BJS prepared, the Panel expressed concern that the data indicated that 
abusive sexual contact at Allred more than doubled since the BJS Report 2007.363  Mr. 
Livingston said that the data from BJS significantly differs from the number of reported incidents 
that the TDCJ has.364  He said that he could not offer an explanation for why the incidence of 
sexual victimization at Allred increased, nor could he make sense of the discrepancy between the 
BJS’ data and the TDCJ’s data on the reported incidence of sexual victimization at Allred, as 
TDCJ’s numbers are roughly ten times less than the numbers reported in the BJS Report.365  Mr. 
Livingston stated that contrary to the trend suggested by the BJS data in the above chart, the 
TDCJ as a whole actually had a decrease in the incidence of sexual victimization from 261 in 
2007 to 168 in 2009.366  Mr. Livingston testified that during the same three-year period, Allred 
also experienced a slight decrease in the incidence of sexual victimization.367  Mr. Livingston 
noted that Allred has an inmate population with many of the characteristics that the BJS Report 
identified as being overrepresented among inmates who have experienced sexual victimization, 
including inmates convicted of violent offenses, inmates with mental illness, inmates who 
identify as being other than heterosexual, and inmates in safekeeping status.368 


In reviewing reports of both inmate-on-inmate sexual victimization and staff-on-inmate sexual 
victimization that Allred provided to the Panel, the Panel chose one report involving the 
investigation of an inmate’s sexual assault on a cellmate to examine more closely with the 
assistance of representatives of the TDCJ.369  The Panel noted that the record showed that the 
perpetrator had a history of being disciplined repeatedly for sexual misconduct,370 and the facility 
had identified the perpetrator as a sexual predator.371  In reviewing the report, TDCJ officials 
noted that some of the previous disciplinary actions against the perpetrator were most likely 
based on his masturbating in front of female staff members, but the inmate’s disciplinary record 
attached to the report lacked sufficient detail to determine whether the other incidents prompting 
discipline for sexual misconduct were limited to masturbation or involved sexual activity with 
other inmates.372  In this instance, the investigative report noted that the perpetrator admitted to 
the sexual assault on his cellmate.373  Despite this admission, the investigator checked a box on 
the standard investigative report form, indicating that the investigator was “Unable to 
Substantiate Subject’s Allegation.”374   


After reviewing the investigative report, Mr. Eddie Williams, Senior Warden of Allred, said that 
he was unable to explain the investigator’s action.375  The report showed that the victim was 
placed in transient housing pending the outcome of the investigation,376 but the report was silent 
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as to whether Allred took any actions against the alleged perpetrator.377  Sgt. Lisa James, Safe 
Prisons Program Coordinator, testified that even though the report that the TDCJ provided did 
not contain this information, Allred did place the perpetrator in maximum security.378 


Mr. Livingston acknowledged that in a system as large as the TDCJ, there is always a challenge 
in trying to close the gap between stated policy and actual practice.379  In dealing with this 
challenge in the context of addressing inmate sexual victimization, the TDCJ has emphasized the 
significance of staff training.380  To augment existing in-service training programs for staff, Mr. 
Livingston said that the TDCJ has in the last few years strengthened its training department and 
created special training programs for both newly promoted sergeants and captains.381   


In discussing the prosecution of serious cases involving inmate-on-inmate sexual assault, Mr. 
John Moriarty, Inspector General, TDCJ, stated that even when there is overwhelming evidence, 
grand juries are often reluctant to move forward with the cases because they often lack sympathy 
for victims of prison sexual assault.382  Ms. Gina DeBottis, Special Prosecution Unit, OIG, 
agreed with this assessment, noting the number of sound cases that her office presented to grand 
juries that chose not to issue indictments.383  Mr. Moriarty noted that prosecutors often face the 
same prospect at trial, citing a particularly disturbing case in which a jury ignored aggravated 
sexual assault charges against an inmate despite convincing DNA evidence supporting a 
conviction.384   


Ms. DeBottis stated to the Panel’s surprise that in prosecuting cases, her office cannot use the 
evidence gathered for administrative discipline.385   


Ms. Charma Blount, Sexual Assault Nurse Examiner at TDCJ, testified that Allred does take 
measures to provide services to inmates who are victims of sexual assault, which takes the form 
of giving a pamphlet to an inmate at the beginning of a sexual assault investigation to explain the 
inmate’s rights, providing the inmate a forensic examination, and referring the inmate to mental 
health services.386  The institution also provides inmates with an “offender victim 
representative,” a trained advocate who is to be the “eyes and ears” of an inmate during the 
forensic medical examination process.387 


iv. Facility-Specific Recommendations 


The Panel finds disturbing that Allred, which the Panel identified previously as a facility with a 
high incidence of sexual victimization, does not appear to have made significant improvements 
since the same administrators from the facility and TDCJ appeared before the Panel in 2008.388  
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The Panel strongly recommends that TDCJ and Allred develop a comprehensive management 
plan that identifies the factors contributing to the high incidence of sexual victimization at 
Allred, including measurable goals that an outside observer can track to ensure demonstrable 
progress.  The plan should include an evaluation of Allred’s compliance with directives, policies, 
and common practices that TDCJ has promulgated to eliminate sexual misconduct.389  The Panel 
also urges TDCJ and Allred to review administrative investigations into allegations of sexual 
abuse, which might involve having TDCJ or OIG conduct quarterly reviews of all investigations, 
strengthening the training for investigative staff, improving documentation of investigative 
outcomes, and ensuring better coordination of administrative and OIG investigations.  The Panel 
also encourages the prosecutor’s office to review its stated practice of not relying on evidence 
gathered during administrative investigations.  The TDCJ should also review the services it 
provides to inmates who have been the target of sexual abuse.  In light of the high number of 
grievances from self-identified homosexual inmates at Allred, the Panel encourages the Allred 
administrators to provide training to staff on the vulnerability of homosexual inmates and to take 
steps to protect them from sexual assault.  Given the significant number of female staff members 
who were forced to resign from Allred in the wake of investigations finding that they established 
inappropriate relationships with male inmates, Allred should provide staff training, especially for 
newly hired female staff, on how to maintain proper professional boundaries.  The training 
should include information for both staff members and supervisors on how to identify early 
warning signs that a staff member’s professional relationship with an inmate may be headed in 
the wrong direction.   
 


c. Elmira
 


i. Facility Description 


Elmira, located in Upstate New York, is a maximum-security prison for men.  On January 1, 
2008, and on January 1, 2009, the full rated capacity at Elmira was 1680; in addition there were 
fifty-four beds in the Special Housing Unit (SHU) and thirty-four beds in the infirmary.390  The 
actual number of inmates on January 1, 2008, was 1718 in the general population, 51 in the 
SHU, 15 inmates in the infirmary, and 16 inmates out of the count, making a total of 1800 
inmates.391  The total number of inmates who spent any time at Elmira in 2008 was 9464.392  In 
2008, the average length of stay for an inmate was 161 days; the longest length of stay was 6463 
days.393  The actual number of inmates at Elmira on January 1, 2009, was 1750 in the general 
population, 54 in the SHU, 17 in the infirmary, and 11 out of the count, making a total of 1832 
inmates.394  The total number of inmates who spent any time at Elmira in 2009 was 9396.395  In 
2009, the average length of stay for an inmate was 168 days; the longest length of stay was 6776 
days.396 
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In 2008, among the 9464 inmates who spent any time at Elmira, the racial and ethnic 
composition was as follows: 3260 Whites, 4782 African Americans, 1249 Hispanics, 18 Asians, 
95 Alaska Natives or American Indians, 40 others, and 20 unknown.397   
In 2009, among the 9396 inmates who spent any time at Elmira, the racial and ethnic 
composition was as follows: 3384 Whites, 4612 African Americans, 1226 Hispanics, 15 Asians, 
100 Alaska Natives or American Indians, 53 others, and 6 unknown.398  In 2008 and 2009, 
Elmira did not collect inmate data either for the category of Native Hawaiian or Other Pacific 
Islander or for the category of Two or More Races.399 
 
At Elmira in 2008, one inmate committed suicide, and ten inmates attempted suicide.400  The 
suicide and attempted suicides in 2008 were not related to sexual victimization.401  In 2009, two 
inmates committed suicide, and eleven attempted suicide.402  One of the inmates who attempted 
suicide in 2009 had alleged that he was the victim of inmate-on-inmate sexual abuse about three 
months earlier at another correctional facility, but the charge was not substantiated and the 
inmate had a well-documented history of mental illness.403  There were no homicides at Elmira 
in 2008 and 2009, and Elmira does not gather data on attempted homicides.404 
 
On January 1, 2008, there were 727 staff positions at Elmira at full capacity (523 sworn and 204 
non-sworn).405  On January 1, 2008, however, there were 232 sworn staff members and twenty-
six non-sworn staff members actually present.406  DOCCS does not require a minimum 
mandatory number of daily staff at each of its facilities; rather it employs a “plot-plan approach” 
to determine the staffing pattern.407  In 2008, the plot-plan for Elmira entailed 266 security and 
sixteen non-uniform positions.408 
 
On January 1, 2009, Elmira at full capacity had 741 staff positions (544 sworn and 197 non-
sworn).409  On January 1, 2009, there were, however, 235 sworn staff and nineteen non-sworn 
staff actually present.410  In 2009 the staffing plot-plan for Elmira entailed 269 security and 
sixteen non-uniform positions.411 
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On January 1, 2008, and on January 1, 2009, the ratio of uniformed staff to inmates was one to 
3.49.412   
 
In 2008 and 2009, Elmira did not have a PREA coordinator.413 
For the period under review, calendar years 2008 and 2009, there were four investigations into 
inmate-on-inmate charges of sexual assault at Elmira.414  In each case, the charge was not 
sustained.415  During the same period, there were twenty-two investigations into staff sexual 
misconduct at Elmira.416  In all but one of these cases the charges were not substantiated.417  In 
one instance, the investigation substantiated a charge of unwanted touching against a contract 
phlebotomist; Elmira referred the matter for prosecution, but at trial the accused was found not 
guilty.418 
 
In reviewing the complaint files that Elmira produced, the Panel found them unorganized, 
incomplete, and difficult to follow, hindering an independent review of the facility’s complaint 
process.  


ii. Facility Explanation for Reported High Incidence of 
Sexual Victimization 


After reviewing the data in the BJS Report showing a high incidence of staff-on-inmate sexual 
victimization at Elmira, Brian Fischer, Commissioner of DOCCS, made two observations: (1) 
the results of the recent BJS survey differ significantly from a comparable BJS survey of Elmira 
in 2007 that showed a significantly lower rate of staff-on-inmate sexual victimization, and (2) the 
inmate-reported incidents of staff sexual misconduct may reflect the inmates’ objection to 
Elmira’s thorough pat-frisk procedures.419 


Mr. Fischer noted that the BJS survey in 2007 found that the reported rate of staff-on-inmate 
sexual victimization at Elmira was 3.3%, which is less than half the 7.7% rate of staff-on-inmate 
sexual victimization for Elmira in the recent BJS Report.420  Mr. Fischer said that DOCCS has 
undertaken its own analysis of sexual victimization at Elmira, which includes reviewing reported 
incidents and having discussions with offenders, but the analysis is not yet complete.421 


Mr. Fischer stated that it was the belief of DOCCS that the majority of the reported staff-on-
inmate incidents at Elmira are related to “necessary and thorough pat frisks.”422  Mr. Fischer 
stated that anecdotal evidence suggests that Elmira inmates were surprised by the reported high 
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incidence of staff-on-inmate sexual victimization, whereas those same offenders considered pat 
frisks a form of sexual assault: 


Anecdotally, when asked about the results of the [BJS Report], offenders housed 
at Elmira expressed shock that their facility would be rated as a facility with high 
incidence of staff-on-inmate sexual abuse.  They reported never having 
experienced any such abuse, nor even knowing of any staff-on-inmate sexual 
contact at the facility.  What is relevant is that a number of these same offenders, 
when asked about pat frisks, responded that they felt they were being conducted 
inappropriately by a small number of employees.  Those offenders stated that they 
consider a thorough pat frisk to constitute a sexual assault.  We believe that the 
perception that a good pat frisk constitutes a sexual assault is the major fact 
influencing the results of the [BJS Report].423 


iii. Observations 


At the request of the Panel, two experts provided testimony and sworn, written statements on the 
conditions of confinement at Elmira: Mr. Jack Beck, Director of the Prison Visiting Project 
(PVP) for the Correctional Association (CA) of New York, and Ms. Betsy Hutchings, Managing 
Attorney of the Ithaca Office of Prisoners’ Legal Services (PLS) of New York. 


In his sworn, written statement, Mr. Beck explained that the New York State Legislature created 
the CA to inspect prisons operated by DOCCS and then report its findings to the Legislature.424  
“The CA uses this unique mandate to advocate for improved prison conditions and to issue 
comprehensive reports to policymakers and the public.”425  The CA’s PVP conducts onsite 
assessments of DOCCS’ sixty-two male facilities, visiting six to eleven facilities each year.426  In 
the past six years, the PVP has gathered extensive data from the prison population in DOCCS, 
surveying inmates on a variety of issues, including general prison conditions, substance abuse 
and other treatment programs, medical health services, disciplinary confinement, reentry 
programs, and inmates’ experience with prison violence and staff abuse.427 


Mr. Beck stated that the PVP’s survey of Elmira in March of 2010 is consistent with the finding 
in the BJS Report of elevated levels of staff sexual misconduct at the facility:428   


Eleven percent of the 176 Elmira general population inmates who responded to 
our survey reported that they frequently or very frequently hear about staff sexual 
abuse occurring in the prison, suggesting that sexual abuse is more prevalent at 
Elmira than at approximately two-thirds of the state prisons we have visited.  
Similarly, 11% of Elmira survey participants said that staff sexual abuse was 
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common in the prison, a rate that is higher than the response from survey 
participants at approximately two-thirds of the CA-visited prisons.429 


Mr. Beck stated that CA also analyzed complaints of sexual abuse at Elmira and found that in the 
three-year period from 2008 to 2010, Elmira averaged seventeen complaints of staff sexual abuse 
per year per 1000 inmates, a rate five times higher than the median rate at all DOCCS 
facilities.430  The CA also found that even though inmates at Elmira did not express “strongly 
negative views of the prison’s staff,” the survey found that the “rate of Elmira inmates’ 
grievances about staff conduct for the period 2007-09 was 67% higher than the median rate for 
all state prisons.”431  


Addressing the DOCCS’ contention that the high rate of reported staff sexual misconduct at 
Elmira in the BJS Report may be attributable to inmates’ dissatisfaction with thorough but proper 
pat frisks, Mr. Beck acknowledged that aggressive pat frisks may be “highly charged 
encounters” that some inmates perceive to be “sexually offensive,” but he cautioned that the 
“persistence of inmates’ complaints of aggressive pat-frisking procedures . . . should not be 
use[d] to dismiss or minimize the existence of other staff conduct that involves sexual abuse.”432  
Moreover, Mr. Beck testified that based on the data CA collected from Elmira in 2010, 
aggressive pat-frisk procedures may account for some of the inmates’ sexual misconduct 
complaints against staff; however, inmate discomfort with aggressive pat frisks does not account 
for the reported high levels of staff sexual misconduct at the prison: 


The CA 2010 survey of Elmira inmates specifically asked whether the survey 
respondent experienced abus[ive] pat frisks; how frequently the individual heard 
about abusive pat frisks of others at the prison; and how common such activity 
was in the prison.  Elmira survey participants’ responses support the conclusion 
that abusive pat frisks occurred at Elmira at rates that were about average for all 
CA-visited prisons.  A review of inmates’ comments included in the survey 
responses did not reveal any particular expression of heightened concern about 
sexually abus[ive] pat frisks compared to other prisons we have visited.433 


Mr. Beck said that it would be difficult to assess all of the factors at Elmira that may contribute 
to staff sexual abuse, but based on previous conversations with inmates and the CA’s recent visit 
to the facility, he identified three causes of concern.434  First, he asserted that Elmira’s physical 
plant is not conducive to safety.435  Mr. Beck observed that cells in housing areas run along long 
tiers, making it difficult for inmates to view activity outside their cells.436  In addition, the facility 
has few video cameras, allowing staff members, who routinely escort inmates, to isolate them 
from the observation of other inmates.437  Second, Mr. Beck noted that an analysis of incident 
reports suggests that “violence is a significant issue at the prison, both between inmates and staff 
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and among inmates.”438  Mr. Beck observed that there were a large number of inmate grievances 
at Elmira alleging staff misconduct, which may include any allegations of mistreatment by staff; 
the CA found a high correlation between allegations of staff misconduct and sexual abuse.439  
According to the CA, “[t]he rate of such grievances was substantially higher for Elmira than at 
most other state prisons.”440  Finally, Mr. Beck stated that Elmira inmates are particularly 
vulnerable during the work shift from 3:00 pm to 11:00 pm when most reported staff misconduct 
occurs, which is after the executive staff has left for the day.441  


In viewing DOCCS from a system-wide perspective, Mr. Beck made additional observations 
related to the incidence of sexual victimization.  He noted that in analyzing DOCCS prisons with 
high rates of staff sexual abuse, “the common factors at these prisons were high levels of 
violence and staff-inmate confrontations, and an intimidating atmosphere where threats by staff 
with retaliation were common.”442  He also stated that in comparing the rates of sexual abuse 
allegations between maximum-security prisons and medium-security prisons within DOCCS, the 
characteristics of inmates, including whether they received convictions for violent offenses, do 
not account for the higher rates.443  Mr. Beck stated that another factor influencing the high rate 
of sexual victimization in DOCCS facilities is the relative unavailability of protective custody for 
vulnerable inmates.444  He reported that CA estimates that the total prison population in 
protective custody in New York State prisons is significantly less than 1000 beds or less than two 
percent of the prisons’ capacity.445   


According to Mr. Beck, the CA frequently receives complaints from prisoners who are unable to 
obtain protective custody because they cannot meet the requirement of demonstrating a specific 
threat from identified individuals.446   


Based on data that it has collected, the CA is also concerned that inmates under-report staff 
sexual abuse, especially at maximum-security prisons, because they are justifiably concerned 
that they risk staff intimidation and retaliation.447  In light of the Panel’s interest in the treatment 
of women inmates, it noted in particular Mr. Beck’s reporting that all of the women’s facilities in 
DOCCS have high rates of staff-on-inmate sexual abuse.448   


Mr. Beck noted that tracking allegations of staff sexual misconduct in DOCCS is difficult 
because the available data from DOCCS is confusing; although apparently at odds with his 
earlier statement about the under-reporting of staff sexual misconduct, he noted, for example, 
that the BJS Report contains only forty-six percent of the allegations of staff sexual misconduct 
that the DOCCS reported to CA.449   
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Finally, Mr. Beck identified the DOCCS’ low rate of substantiating inmate complaints alleging 
staff sexual misconduct as a factor that discourages inmates from reporting sexual abuse.450  Mr. 
Beck stated that at best, DOCCS substantiated only six percent of all inmate complaints alleging 
staff sexual misconduct.451  In contrast, Mr. Beck noted that about ninety-five percent of all 
disciplinary charges against inmates result in a guilty finding.452  In view of facing potential 
retaliation and further abuse from corrections staff, Mr. Beck stated that it is understandable that 
an inmate would be reluctant to file a complaint, as “[i]t is difficult to justify undertaking these 
risks given such limited possibilities for success.”453 


The Panel also received information on the conditions of confinement at Elmira from Ms. 
Hutchings, who explained that the PLS is a statewide civil legal service program that provides 
advocacy services to indigent inmates in DOCCS facilities.454  The Ithaca Office of PLS, where 
Ms. Hutchings serves as the managing attorney, receives requests for assistance from inmates at 
Elmira as well as other DOCCS prisons.455  In 2010, Ms. Hutchings’ office received seventeen 
letters from Elmira inmates who requested legal assistance related to allegations of staff physical 
misconduct.456  Twelve letters concerned excessive force, and five involved claims of sexual 
misconduct.457  None of the complaints that PLS received from Elmira inmates alleging staff-on-
inmate sexual misconduct occurred during pat frisks.458  Concurring with Mr. Beck, Ms. 
Hutchings stated that the discrepancy between the high rate of reported staff sexual misconduct 
at Elmira in the BJS Report and the low number of complaints involving staff sexual misconduct 
that the PLS has received can be attributed to “the reluctance of inmates to report such conduct 
due to shame, fear of retaliation and the belief that . . . their reports will be found untrue.”459  Ms. 
Hutchings observed, “These factors are inherent in the prison culture and are the result of the 
power disparity between staff and inmates, the solidarity of the security staff, and insularity of 
prison culture.”460  Ms. Hutchings stated that a further disincentive that inmates have in reporting 
staff sexual misconduct is DOCCS’ written policy warning inmates that making a false claim of 
staff-on-inmate sexual misconduct may lead to discipline, including prosecution.461   


To illustrate the deterrent effect of DOCCS’ policy, Ms. Hutchings presented a case study of an 
inmate whom PLS represented in 2010 who complained of staff excessive force.462  According to 
Ms. Hutchings, prior to contacting PLS, the inmate filed a grievance concerning a staff physical 
assault, including a report to the superintendent of the facility where the assault allegedly 
occurred.463  After an initial interview with a PLS staff attorney, the inmate confided that he had 
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also been sexually assaulted during the alleged excessive use of force, but he was afraid to 
include the sexual misconduct claim in his grievance “out of ‘personal pride’ and because he 
thought he would not be believed and would suffer retaliation.”464  Ms. Hutchings testified that 
after speaking to the PLS attorney, the inmate felt sufficiently safe to amend his grievance to 
include the sexual assault charge.465  After investigating the inmate’s grievance and dismissing it, 
investigators instituted charges against the inmate, claiming that he lied based on the 
inconsistencies in his grievances and the lack of medical evidence to prove his claim.466  At the 
subsequent disciplinary hearing, despite the inmate’s explanation that he did not include the 
sexual assault charge in the initial grievance because he feared retaliation and despite his citing 
another DOCCS written policy that prohibits reprisal against an inmate who reports staff sexual 
misconduct (and despite contesting the investigators’ understanding of the medical reports), the 
hearing officer found the inmate guilty and imposed a penalty of nine months in isolated 
confinement.467  Ms. Hutchings stated that on appeal the Director of Inmate Disciplinary 
Programs affirmed the determination of guilt.468  Ultimately the PLS contacted the 
Commissioner of DOCCS on the inmate’s behalf and obtained a reversal of the decision, but 
only after the inmate had spent four months confined to the SHU.469   


Ms. Hutchings stated that the details of this case study are important because it shows that the 
very people entrusted with protecting inmates from reprisal failed to protect an inmate when he 
made a charge of sexual misconduct against a staff member.470  Significantly, Ms. Hutchings 
noted that the inmate’s initial fears about filing a sexual-misconduct grievance against a staff 
member were justified; she contends that other inmates will cite his experience to confirm their 
belief that reporting incidents of staff sexual misconduct results in retaliation.471  


Similar to Mr. Krause’s concerns with the limited timeframe for filing grievances with TDCJ, 
Ms. Hutchings criticized the grievance procedures at DOCCS because she believes there is 
insufficient time to make claims of staff sexual misconduct.472  She cited a twenty-one day 
deadline for filing a grievance, which may be extended to forty-five days for good cause.473  She 
contended that these time limits do not sufficiently take into account the reluctance that many 
inmates must overcome to file a sexual misconduct grievance against a staff member.474 


Ms. Hutchings stated that based on her interviews with civilian victim advocates, who come to 
local hospitals to assist inmates who are victims of sexual assault, she learned that prison security 
staff routinely remain in the room during the meetings between victims and advocates.475  The 
advocates reported that the presence of the security staff had a chilling effect, discouraging 
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inmates from speaking about staff perpetrators because they feared retaliation from the security 
staff.476  


Ms. Hutchings also dismissed the assertion that aggressive pat frisks could account for the high 
level of reported staff sexual misconduct at Elmira.  She wrote, “The notion that inmate reports 
of staff-on-inmate sexual misconduct during pat frisks is based on the inmates’ misunderstanding 
of invasiveness of a properly conducted pat frisk is misguided.”477  She said that an otherwise 
proper pat frisk can become improper when it includes sexual taunts, when it is “unduly rough, 
or when it involves unnecessary touching.”478 479   


Ms. Hutchings offered five recommendations to reduce sexual victimization in DOCCS 
facilities: (1) to revise disciplinary policies so that inmates need not fear retaliation based on 
filing a complaint alleging staff sexual misconduct; (2) to transfer the responsibility for 
processing inmate complaints alleging staff sexual misconduct to an agency outside DOCCS so 
as to encourage inmates to file complaints; (3) to amend DOCCS written policies to give 
additional time to inmates to file staff sexual misconduct complaints; (4) to ensure that meetings 
between civilian victim advocates and victims of staff sexual misconduct can take place outside 
the earshot of security staff; and (5) to develop a policy that would allow DOCCS to videotape 
and review pat frisks.480  
 


iv. Facility-Specific Recommendations 


In light of the testimony from Mr. Beck and Ms. Hutchings and other data relating to Elmira, the 
Panel recommends that the administrators of Elmira look beyond the explanation of inmate 
dissatisfaction with aggressive pat-frisk procedures as the cause for the high rate that the BJS
Report found of staff-on-inmate sexual victimization at the facility.481  To minimize any inmate 
allegations of staff sexual misconduct associated with legitimate pat frisks, the Panel also 
counsels the DOCCS to provide corrections staff with a refresher course on the proper 
procedures for conducting a pat frisk.  DOCCS should also appoint a PREA coordinator not only 
for the system as a whole but for Elmira and each of the facilities in the New York prison 
system.  The PREA coordinators should track inmate complaints of sexual misconduct to ensure 
that inmates are protected from reprisal when they make charges of sexual misconduct against 
staff members.482  The PREA coordinators should also ensure that staff members who are 
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involved in all aspects of an investigation into inmate sexual victimization are aware of their 
roles and responsibilities.   


DOCCS may also want to reconsider the rationale for its written policies that caution inmates 
that they may face severe penalties for making a false charge of sexual misconduct against staff.  
The proposed national standards note that as long as an inmate makes a report of sexual abuse in 
good faith, the inmate should be protected from disciplinary sanctions even if the investigation 
does not substantiate the allegation.483   


The Panel strongly encourages Elmira administrators to undertake a careful review of the 
documentation of complaint investigations.  Without records that easily show the course of an 
investigation and the results, neither managers nor outside observers can monitor the integrity of 
the complaint process.   


DOCCS should also revisit its procedures in providing appropriate support services to inmates 
who have been targets of sexual assault.  Victim advocates at local hospitals may be able to offer 
support to traumatized inmates outside the earshot of security staff so that the inmates need not 
fear staff retaliation.   


3.         Common Themes 
 
The Panel is mindful of the inherent limitations in drawing generalizations based on the 
experiences of the five prisons it selected to appear at the April 2011 hearings.  Nonetheless, in 
carrying out its statutory mission to identify similarities and differences among low- and high-
incidence prisons, the Panel approached the testimony as illustrative case studies that help to 
identify common themes.  The Panel has previously written about the significance of institutional 
culture in creating environments that either prevent or permit sexual victimization.484  Each of 
the common themes that the Panel has identified below profoundly affects a prison’s culture.   
  


a. Recognizing Common Characteristics of Inmates Who 
are Vulnerable to Sexual Abuse 


The BJS Report emphasized that two groups of inmates are particularly vulnerable as targets of 
sexual victimization: inmates who have had a prior history of being victims of sexual abuse and 
inmates who identify as being other than heterosexual.485  The Panel’s review of sample 
investigative records and the hearing testimony supports this finding.486


b. Understanding Common Differences between Male and 
Female Facilities 


The Panel heard testimony that stressed understanding the differences in operating male and 
female facilities.487  Of particular importance in female prisons is recognizing the relationship 


                                                      
483 Id. at 6300 (§ 115.377(f)). 
484 Juvenile Justice Report 33. 
485 BJS Report 14 & tbl.8, 15. 
486 Owen Test. 4. 
487 Id.; Tr., M. Brandin, 313:16-21. 
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needs of women inmates.488  In creating prison cultures that protect women from sexual abuse, it 
is important to recognize that self-esteem is a significant criminogenic factor for female 
offenders. 


c. Understanding the Importance of Professional 
Language in Establishing a Safe Environment 


The importance of language in creating an institutional culture is an issue that the Panel heard 
previously in its hearings on juvenile justice facilities;489 so it is not surprising that the Panel 
received corroborative testimony at its prison hearings that the language that correctional officers 
use in referring to inmates under their supervision, particularly female inmates, serves as an 
indicator of whether an institution is committed to creating an environment that has zero 
tolerance for sexual victimization of inmates.490  In prisons where inmates must bear verbal 
harassment from the staff, the question arises as to whether other forms of mistreatment are 
tolerated in the facility, including sexual abuse.  This question is particularly significant in light 
of the testimony the Panel heard from Fluvanna, which may be a case study in the linkage 
between the alleged demeaning terms that the staff used to refer to the women in custody and the 
reported high incidence of both inmate-on-inmate and staff-on-inmate sexual victimization.491 


d. Recognizing the Vulnerability of Non-Heterosexual 
Inmates and Their Need for Proper Treatment  


Given that inmates who identify as being other than heterosexual are more likely to be targets of 
sexual abuse while in custody,492 the way a prison treats non-heterosexual inmates may also be a 
marker that indicates its commitment to preventing sexual victimization.  The experience at 
Fluvanna may again be instructive.  If it is true, as alleged, that Fluvanna segregated lesbians and  
masculine-appearing women into separate housing units and it also allowed its staff to refer to 
these women in demeaning ways, then one would expect to find, as the BJS Report did, a facility 
with a high rate of reported sexual victimization.493     


A similar dynamic may also have been work at Allred in the context of responding to and 
investigating grievances alleging sexual victimization from homosexual inmates, whom staff 
referred to as “queens.”  As mentioned previously, the Panel noted in its review of sample 
investigative files that a significant number of complainants self-identified as homosexual.  
Given Allred’s history of being a prison with a high rate of sexual victimization while having no 
records substantiating sexual abuse—other than inappropriate relationships between female staff 
members and male inmates, a question remains as to whether complaints from homosexual 
inmates are treated as seriously as they deserve.494 


                                                      
488 Owen Test. 3. 
489 Juvenile Justice Report 6 (citing Transcript of Record: Panel Hearings on Sexual Victimization in Juvenile 
Correctional Facilities, T. Decker, 54:10-15 (June 3-4, 2010), available at 
http://www.ojp.usdoj.gov//reviewpanel/pdfs_june10/transcript_060410.pdf). 
490 Tr., B. Owen, 92:16-93:4. 
491 BJS Report 8 tbl.2, 9 tbl.3.  
492 Id. 14. 
493 Id. 8 tbl.2. 
494 National studies have found that a significant number of correctional officers believe that homosexual inmates 
should not be protected from rape or that if homosexual inmates are raped, they got what they deserved.  See 
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e. Strengthening the Integrity of the Entire Complaint 
Process 


An institution’s treatment of an inmate who alleges sexual abuse, either against another inmate 
or a staff member, is a telling indicator of its culture.  As the Panel learned from FCI Elkton, a 
facility with a low incidence of sexual victimization, the prison takes every complaint seriously; 
it is not up to staff members to decide whether an inmate is being manipulative or abusing the 
grievance process.  Complainants at FCI Elkton are also not immediately moved to segregation, 
which inmates view understandably as punishment.  In contrast, facilities with a high incidence 
of sexual victimization appeared to have had a different approach.  At Fluvanna, complainants 
are placed in administrative segregation while the charge is being investigated, which may be a 
number of weeks; at Elmira, the Panel heard testimony that inmates feared retaliation for coming 
forward to make a complaint; and at Allred, despite more than sixty complaints of inmate-on-
inmate sexual victimization, the subsequent investigations did not substantiate even one claim.  


Institutions with faulty documentation of investigative procedures may have a higher incidence 
of sexual victimization.  The Panel found that missing information from the investigative files at 
Allred and Elmira—including such important information as an alleged perpetrator’s prior 
history of predatory behavior and the ultimate disposition of an investigation—may suggest a 
correspondence between lax investigative procedures and an institutional culture that permits the 
sexual victimization of inmates.  


There may be a correlation between outside oversight of investigations and the incidence of 
sexual victimization.  Notably, the Panel heard testimony that the BOP has management controls 
that allow for periodic review of adherence to all institutional policies and procedures, including 
investigations.  The Panel also heard that the CCA’s central office carefully monitors 
investigations into allegations of sexual abuse at all of its facilities.  These approaches may 
explain, at least in part, the relative successes of both FCI Elkton and Bridgeport.  The Panel saw 
no evidence that similar, regular outside monitoring of investigations was present at the 
institutions with a reported high incidence of sexual victimization.  The lack of such outside 
oversight was also evident in the incomplete investigative files that these institutions sent to the 
Panel to review. 


The Panel also heard from victim advocates that prisons should consider enlarging the time 
period that an inmate has for making a complaint.  Given the trauma that a victim of sexual 
assault endures, an inmate alleging sexual abuse may need more than a few weeks before he or 
she may be in a position to make the charge. 


The specter of retaliation may be a significant deterrent, pressuring inmates to be quiet when 
they should come forward with a legitimate complaint against a staff member.  Prisons that fail 
to take reasonable steps to protect inmates from retaliation for filing a sexual abuse charge, 
regardless of whether the investigation ultimately substantiates the charge, risk undermining the 
entire complaint process.  
                                                                                                                                                                           
Katherine Robb, What We Don’t Know Might Hurt Us: Subjective Knowledge and the Eighth Amendment’s 
Deliberate Indifference Standard for Sexual Abuse in Prisons, 65 N.Y.U. ANN. SURV. AM. L. 705, 719 nn.69 & 70 
(2010) (citing Peter L. Nacci & Thomas R. Kane, Sex and Sexual Aggression in Federal Prisons: Inmate 
Involvement and Employee Impact, 48 FED. PROBATION 46, 48 (1984); Helen Eigenberg, Correctional Officers’ 
Definition of Rape in Male Prisons, 28 J. CRIM. JUST. 435, 442 (2000)). 
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When inmates lose confidence in the grievance process and the resultant investigations, victims 
of sexual abuse are unlikely to come forward.  


f. Providing Effective Victim Services  


The services a prison provides to an inmate after a sexual assault demonstrate how seriously it 
takes the issue of sexual victimization.  The failure to provide comprehensive victim services to 
an inmate alleging sexual abuse devalues the significance not only of the claim but also of the 
individual making the claim. 


Institutions that are relatively isolated from outside services may tend to have closed 
environments that invite deviant behavior.495  When outside victim advocates are not available or 
when their interactions with victims are not confidential, inmates may be less inclined to take 
advantage of the support they need or report staff sexual misconduct. 


There is a need for correctional institutions to collaborate with victim service providers.  In many 
states, victim advocates and, in particular, statewide sexual assault coalitions and rape crisis 
centers seek to partner with correctional agencies in both preventing and responding to sexual 
victimization.


g. Equipping Staff to Respond Effectively to Inmate 
Sexual Victimization 


The Panel noted that institutions that either lacked a PREA coordinator or had an ineffective one 
risked having a higher incidence of sexual abuse.   


Many of the wardens who appeared at the hearings stressed the importance of providing their 
staffs with appropriate training to deal with the particular challenges their facilities encounter in 
dealing with sexual victimization.  Notably, at Bridgeport and Fluvanna, the wardens stressed the 
need to provide training to staff in operating a female facility and understanding the importance 
of maintaining professional boundaries.  The need for this training is no less needed at male 
facilities such as Allred, where female staff members entered into inappropriate relationships 
with male inmates.  With each staff training program, however, it is important to identify the 
desired outcome and then measure the staff’s progress toward achieving it.   


4. Topics for Further Study 


The Panel encourages academics and practitioners to conduct additional research on the 
following topics. 


a. Why are Homosexuality and Prior Victimization 
Significant Indicators of Inmate Victims of Sexual 
Abuse?


The Panel is interested in understanding more precisely the dynamics that make homosexual 
inmates and inmates with a history of sexual victimization prior to coming to prison particularly 
vulnerable to sexual aggression.  There are a number of questions related to this issue.  If having 
a history of victimization attracts predators, how do inmates who have internalized this identity 
                                                      
495 See Nat’l Standards, 76 Fed. Reg. at 6282 (§ 115.53). 
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convey this message?  Are there effective tools that prior victims can access to protect 
themselves in prison?  Do negative attitudes of prison staff toward homosexual inmates play a 
significant role in making the inmates particularly vulnerable to sexual assaults?  If so, is there 
effective training that engages these attitudes in a constructive way to create an environment that 
protects homosexual inmates? 


b. What are the Distinctive Needs of Female Facilities in 
Preventing Sexual Victimization? 


The Panel is aware of the paucity of resources that are available to female correctional facilities 
when it comes to serving the particular needs of female offenders.  The Panel encourages 
additional research into ways of creating healthy female prisons based on data that show the 
relationship between institutional practices (e.g., policies on touching between inmates) and the 
incidence of sexual victimization.  The Panel also encourages the development of training tools 
especially tailored to helping staff who work in female facilities in addressing such issues as 
maintaining proper professional boundaries and creating an environment free of verbal 
harassment. 


 B. Jails 


1. Low-Incidence Jails 


a. Hinds County 


i. Facility Description 
 
Located in Raymond, Mississippi, Hinds County, which opened in 2009, is a joint county and 
state facility for men, which housed on August 9, 2011, 156 state inmates convicted of felonies 
and fifty-six county inmates convicted of misdemeanors.496   
 
The state inmates and the jail inmates occupy separate sections or “zones” of the jail, and they do 
not interact with each other.497  Each zone can house up to 200 inmates at a time.498  The facility 
consists of open bays, which afford correctional officers a clear line of sight to observe the 
inmates at all times.499  All of the inmates are convicted on nonviolent charges; some are at the 
facility for a few months, whereas others are at the facility for as long as five to eight years.500  
None of the inmates has a sex-crime conviction, and state inmates have an incentive to abide by 
the jail’s rules or they risk being sent back to state prisons where they would not have the same 
level of freedom and variety of work assignments.501  The work assignments include such 


                                                      
496 Interview with John Hulsebosch, Deputy, HCSD, in Raymond, Miss. (Aug. 9, 2011) (on file with the Panel) 
[hereinafter Hinds County Interview].  In response to the Panel’s Data Request, Hinds County provided no data 
related to the capacity of the facility, the number and composition of inmates, and the number and composition of 
staff.  Hinds County Resp. 9-12, 23-27 (on file with the Panel). 
497 Hinds County Interview 1. 
498 Id. 3. 
499 Id. 1, 4. 
500 Id. 1. 
501 Id. 3, 4. 
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projects as cutting grass on state and county roads, assisting nonprofit organizations, and serving 
on the facility’s volunteer fire department that serves the local community.502 
 
The facility has eighty-seven staff members.503  All are sworn deputies, but only two or three are 
certified deputies, which means that they completed training at a law-enforcement academy.504  
The staff is male except for four females: two nurses, one kitchen worker, and one state 
caseworker.505  During each shift, three staff members work in each zone.506 
 
There were no suicides, attempted suicides, homicides, or attempted homicides at the facility in 
2008 and 2009.507  There were also no reported allegations of sexual abuse of any kind at the 
facility in either 2008 or 2009.508  Consequently, during the time period under review, there were 
no investigations into allegations of sexual abuse, and no employees received discipline or were 
terminated for sexual misconduct.509   
 
Hinds County does not have a specific policy on preventing or responding to sexual 
victimization.510  On touring the facility, the Panel did not observe any posters or other materials 
that educate inmates on how to prevent or report sexual assault.511  In 2008 and 2009, Hinds 
County did not have a PREA coordinator.512 
 


ii. Facility’s Explanation for Reported Low 
Incidence of Sexual Victimization 


 
Mr. Malcom McMillin, Sheriff of Hinds County, who is responsible for the operation of the 
Hinds County facility, testified that the low incidence of sexual victimization at the work center 
may be attributable to a number of factors, including the caliber and training of the correctional 
officers, the design of the facility, the inmate population, and the work center’s community-
service programming.513   
 
Sheriff McMillin noted that Hinds County deputies assigned to detention must complete eighty 
hours of training to be certified, and there are no uncertified jailers at Hinds County.514  In 
referring to his staff, Sheriff McMillin said, “They are trained to be fair but firm with those 
individuals who are incarcerated in our facility, allowing them to be observant towards 


                                                      
502 Id. 2. 
503 Id.  
504 Id. 
505 Id. 
506 Id. 3. 
507 Hinds County Resp. 13, 15. 
508 Id. 29-33. 
509 Id. 22. 
510 Hinds County Interview 2. 
511 Id.  
512 Hinds County Resp. 2. 
513 Tr., M. McMillin, 440:20-445:3.  As he was not re-elected, at the end of calendar year 2011, Sheriff McMillin’s 
term of office ended. 
514 Id. 442:6-10; but see supra note 504. 
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conditions that might lead to possible sexual assault, and trusting enough for inmates to confide 
in them should such an incident occur.”515  
 
Sherriff McMillin said that the work center’s open-bay design, which allows for direct 
supervision, deters sexual assault because it minimizes places where they could occur.516  He 
also noted that the jail has a modern video surveillance system that detention officers monitor 
twenty-four hours a day.517 


 
According to Sheriff McMillin, the composition of the inmate population at Hinds County may 
also be a factor in its low incidence of sexual assault, because all of the state inmates are 
carefully selected as to their suitability in taking advantage of the programming provided by the 
work center.518  
 
Finally, Sheriff McMillin testified that the fact that Hinds County is a work center minimizes the 
opportunities for sexual assault.519  He said there is constant supervision of inmates as they work 
thirty hours each week at jobs in the facility and community.520  The assignments may include 
working for nonprofit organizations such as the Mississippi Food Network and Habitat for 
Humanity, serving in the facility-operated volunteer fire department, collecting litter, and 
eradicating graffiti.521 
 
Chief Deputy Steven Pickett observed that the inmates’ work in the community has a positive 
impact on the culture of Hinds County, which has a low number of assaults, aggravated assaults, 
and sexual assaults.522  He said that the community service that the inmates perform leads to a 
greater sense of respect not only for themselves but for each other.523   


 
iii. Observations 


 
Based on Hinds County’s response to the Data Request, the onsite visit, and the testimony that 
the Panel received on Hinds County, the Panel notes that the low incidence of sexual 
victimization in the jail may be attributable to many of the factors that Sheriff McMillin cited, 
including the inmate population, which does not have any violent offenders.  There are, however, 
three factors that Sheriff McMillin identified that the Panel would like to underscore: prison 
design, community service, and the caliber and training of the correctional officers.  First, 
although building design alone does not reduce sexual victimization of inmates, a correctional 
facility that has a design that promotes direct supervision, eliminates hidden areas, and includes 
monitored surveillance cameras can make the work of corrections administrators significantly 
easier in preventing sexual abuse.  Second, when inmates work on community-service projects, 
their efforts not only benefit the neighboring communities they serve, but they also have a 
                                                      
515 Tr., M. McMillin, 442:12-18. 
516 Id. 442:19-21, 443. 
517 Id. 443:10-13. 
518 Id. 443:2-7. 
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520 Id. 443:20-444:1, 21. 
521 Id. 444:1-3, 7-9, 22. 
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rehabilitative effect.  Through community service, inmates have an opportunity to develop 
greater self-respect, which then extends to the respectful treatment of other inmates in the 
facilities where they live.  Lastly, when corrections staff members are “firm but fair,” acting with 
professional integrity in keeping with the organization’s mission, inmates will find them not only 
approachable but also trusted to take necessary actions to address sexual impropriety. 


b. The Moss Center 


i. Facility Description 
 
The Moss Center, located in Tulsa, Oklahoma, and completed in 1999, provides for direct 
supervision of inmates; the facility is bright, light, and airy.524  The Moss Center houses both 
male and female inmates at all custody levels, including a small number of juveniles.525  In 
addition to inmates from Tulsa County, the Moss Center houses inmates detained by the U.S. 
Marshals Service and the U.S. Immigration and Customs Enforcement (ICE).526    
 
On January 1, 2008, and on January 1, 2009, the rated capacity of the jail was 1714.527  On 
January 1, 2008, there were 1390 inmates in the jail.528  In calendar year 2008, the total number 
of inmates who spent any time at the Moss Center was 30,312; the average length of stay was 
eighteen days; and the longest length of stay was 204 days.529  On January 1, 2009, there were 
1359 inmates in the jail.530  Although the jail ordinarily functioned well below its rated capacity 
in 2008 and 2009, on June 1, 2009, there were 1717 inmates present in the jail.531  In calendar 
year 2009, the total number of inmates who spent any time at the Moss Center was 30,879; the 
average length of stay was eighteen days; and the longest length of stay was 365 days.532 
 
In calendar year 2008, the inmate composition at the Moss Center was as follows: 12,222 White 
males; 4126 White females; 7414 African American males; 2274 African American females; 
2586 Hispanic males; 200 Hispanic females; 894 Alaska Native or American Indian males; 383 
Alaska Native or American Indian females; 189 males or other or unknown ancestry; and 24 
females of other or unknown ancestry.533  In calendar year 2009, the inmate composition at the 
Moss Center was as follows: 12,122 White males; 4414 White females; 6952 African American 
males; 2074 African American females; 3681 Hispanic males; 257 Hispanic females; 863 Alaska 
Native or American Indian males; 353 Alaska Native or American Indian females; 135 males of 
other or unknown ancestry; and 28 females of other or unknown ancestry.534  The Moss Center 
did not use the following three categories in tracking the racial or ethnic backgrounds of inmates 


                                                      
524 Interview with Stanley Glanz, Sheriff, TCSO, et al. in Tulsa, Okla. 1 (Aug. 17, 2011) (on file with the Panel). 
525 Id. 
526 Id. 
527 Moss Center Resp. 9(a), 10(a) (on file with the Panel). 
528 Id. 9(b). 
529 Id. 9(f)-(h). 
530 Id. 10(b). 
531 Id. 10(d). 
532 Id. 10(f)-(h). 
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in 2008 and 2009: (1) Asian, (2) Native Hawaiian or Other Pacific Islander, and (3) two or more 
races.535 
 
The Moss Center reported that in 2008, there was one inmate suicide, twenty-five attempted 
suicides, no homicides, and no attempted homicides.536  The suicide and attempted suicides in 
2008 were not related to sexual victimization.537  The Moss Center reported that in 2009, there 
was one suicide, nineteen attempted suicides, no homicides, and no attempted homicides.538  The 
suicide and attempted suicides in 2009 were not related to sexual victimization.539 
 
On January 1, 2008, the total number of authorized staff positions at the Moss Center was 340 
(forty-three sworn and 297 non-sworn).540  The staffing level on January 1, 2008, was 333 (forty-
three sworn and 297 non-sworn).541  On January 1, 2009, the total number of authorized staff 
positions at the Moss Center was 339 (sixty-two sworn and 277 non-sworn).542  The staffing 
level on January 1, 2008, was 339 (sixty-two sworn and 277 non-sworn).543   
 
The Moss Center does not distinguish between sworn and non-sworn staff members.544  On 
January 1, 2008, the ratio of staff members to inmates was one staff person per 4.17 inmates; on 
January 1, 2009, the ratio of staff members to inmates was one staff person per 4.01 inmates.545 
 
In calendar year 2008, one staff person was terminated from employment for sexual 
misconduct.546  In calendar year 2009, on the basis of sexual misconduct, the Moss Center 
terminated three staff members and allowed one to resign.547   
 
There was one investigation of staff-on-inmate sexual misconduct in 2008 at the Moss Center and another 
investigation in 2009.548  In the first incident, a male nurse allegedly observed a female juvenile while she 
was showering.549  The investigation produced sufficient evidence to present the charge to the district 
attorney, who then declined to prosecute.550  In the second incident, a male detention officer allegedly 
used coercion to perform oral sex on a male inmate.551  The investigation produced sufficient evidence to 
present the charge to the district attorney, who then prosecuted the case and obtained a conviction.552   
                                                      
535 Id. 11(d), (f), (g); id. 12(d), (f), (g). 
536 Id. 13. 
537 Id. 14. 
538 Id. 15. 
539 Id. 16. 
540 Id. 23(a)-(c).  
541 Id. 23(d)(i), (e)(i), (f)(i).  There appears to be a computing error in the data supplied by the Moss Center.  If on 
January 1, 2008, there were forty-three sworn and 297 non-sworn staff members actually present, the total would be 
340 instead of the reported 333.   
542 Id. 24(a)-(c). 
543 Id. 24(d)(i), (e)(i), (f)(i). 
544 Id. 25(m)-(n). 
545 Id. 25(a), (e). 
546 Id. 22(a) (2008). 
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In 2008 and 2009, there were a total of six investigations into inmate-on-inmate sexual 
victimization.553  The charges included forcible sodomy, sexual misconduct, sexual battery, and 
attempted rape.554  Three of the charges involved unwanted touching that resulted in the 
perpetrators receiving in-house discipline.555  The Moss Center presented two charges of sexual 
victimization to the district attorney, who declined prosecution; one of the charges was sexual 
assault, and the other was attempted rape.556  The facility also presented a charge of forcible oral 
sodomy to the district attorney, who accepted the matter for prosecution.557 
 


ii. Facility’s Explanation for Reported Low 
Incidence of Sexual Victimization 


 
Mr. Stanley Glanz, Sheriff of Tulsa County, identified a number of factors that contributed to the 
low incidence of sexual victimization at the Moss Center, but he particularly emphasized the 
importance of staff training and the accreditation of the facility.558   
 
Beginning in 2005, all employees who attended basic jail training received a four-hour session 
on harassment, sexual awareness, and prison rape.559  Since 2008, the Moss Center’s training 
division has also presented to new staff members information and resources related to PREA, 
which were made available by the National Institute of Corrections (NIC).560 
 
Through module training programs, which allow all employees who work in security areas to 
receive from eighty to a hundred hours of in-service training annually by attending daily thirty-
minute squad meetings, the Moss Center is able to provide continuing education courses to its 
staff.561  One of these courses, entitled Sexual Harassment, includes the following materials: 
Cross Gender Supervision; Sexual Harassment: An Innovative Perspective; Men, Women and 
Respect; and Correctional Workplace Issues, Sexual Harassment in Corrections.562 
 
Sheriff Glanz testified that there is a benefit that comes from having outside monitors; he noted 
that the Moss Center and the TCSO have welcomed inspections, often related to meeting 
accreditation standards, from the American Correctional Association (ACA), the National 
Commission on Correctional Health Care, the Commission on Accreditation for Law 
Enforcement Agencies, the U.S. Department of Justice, and the U.S. Department of Homeland 


                                                      
553 Id. 36.  The Moss Center’s response to the Panel’s Data Request and the chart prepared by Creative Corrections 
both agree that there were six investigations into inmate-on-inmate sexual victimization in calendar years 2008 and 
2009; however, there is a discrepancy in the reported incidents.  The second incident in 2009 described in the Moss 
Center’s Response does not appear in the chart that Creative Corrections prepared based on the files that the facility 
produced; also, the Moss Center does not account for incident five in Creative Corrections’ chart (see app. C (Moss 
Center Inmate-on-Inmate Assaults)).  The analysis here follows the Moss Center’s Response.  See Tr., S. Glanz, 
410:12. 
554 App. C (Moss Center Inmate-on-Inmate Assaults). 
555 Moss Center Resp. 36 (Incidents 2 & 3 in 2008; Incident 2 in 2009). 
556 Id. (Incidents 1 & 3 in 2009).  
557 Id. (Incident 1 in 2008). 
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Security.563  Sheriff Glanz observed that being open to outside inspection prevents sexual 
assaults at the Moss Center.564  He noted that another deterrent to sexual victimization at the 
facility, consistent with this openness, is the daily presence of hundreds of community volunteers 
who work with inmates.565 
 
According to the testimony that the Panel heard, other factors that contributed to the low 
incidence of sexual victimization at the Moss Center are a corrections philosophy and a facility 
design that promote direct supervision,566 a rapid response to and in-depth investigation of sexual 
assaults,567 inmate programming that develops life skills,568 and an inmate classification system 
based on behavior.569 
 
In the written response to the Panel’s Data Request, Sheriff Glanz summarized the reasons for 
the Moss Center’s success: 
 


It is my belief that employees of this facility are proactive with sexual assault due 
to their professionalism, the training that is given on a continual basis that 
addresses such issues, the thoroughness of the investigations into every complaint 
or allegation and that the management style is such that inmates are treated as 
people.570 


 
iii. Observations 


Sheriff Glanz noted that he has found reluctance on the part of prosecutors to pursue cases 
involving female staff members who have entered into inappropriate relationships with male 
inmates; however, prosecutors appear to be more inclined to take sexual misconduct cases 
involving a male staff member and a male inmate.571  Sheriff Glanz said that he has found that 
both federal and local authorities often decline to prosecute female staff members.572  
 
In reviewing the reported incidents of sexual victimization at the Moss Center, the Panel found 
documentation that a rape kit was provided in one instance to the complainant; however in two 
instances the perpetrator was a repeat offender.573  Also, a review of the incidents showed that 
even though the Moss Center had a contract with an outside vendor to provide mental health 
services, the contract did not address specifically counseling for sexual assault victims.574  In 
none of the reviewed cases was there documentation that the facility provided an advocate or 
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567 Id. 415:5-7. 
568 Id., M. Robinette, 416:15-417:1, 417:13-418:2. 
569 Id. 432:18-434:6. 
570 Moss Center Resp. 46. 
571 Tr., S. Glanz, 420:14-21. 
572 Id. 421:8-18. 
573 App. B 18, 19 (Strengths and Weaknesses of Each Facility (Jails)). 
574 Id. 20. 







Review Panel on Prison Rape 
Sexual Victimization in Prisons and Jails  
 


58 
 


counseling services to victims of sexual assault.575  The Moss Center may want to review its 
practices in making available victim services to inmates who have been sexually assaulted.  
 
Like Hinds County, the Moss Center is a modern building designed to support the philosophy of 
direct supervision of inmates.  Despite the significant differences between Hinds County and the 
Moss Center, it may be no coincidence that the two jails that the Panel identified as having a low 
incidence of sexual victimization share this common commitment.  The Panel supports Sheriff 
Glanz’s assessment that providing ongoing staff training and welcoming outside inspection—
whether through the accreditation process of professional organizations or the constant presence 
of community volunteers—are invaluable tools in creating a jail culture that prevents sexual 
victimization.  
 


2. High-Incidence Jails 


a. Clallam County 


i. Facility Description 
 
Clallam County is located in Port Angeles, Washington.  On January 1, 2008, and on January 1, 
2009, the full rated capacity of Clallam County was 120.576  The actual number of inmates 
present in the facility on January 1, 2008, was 125.577  In calendar year 2008, the total number of 
inmates who spent any time at the jail was 44,544; the average length of stay was sixteen days; 
and the longest stay of any inmate was 339 days.578  The actual number of inmates present in the 
facility on January 1, 2009, was 126.579  In calendar year 2009, the total number of inmates who 
spent any time at the jail was 43,781; the average length of stay was fourteen days; and the 
longest stay of any inmate was 342 days.580   
 
In calendar year 2008, the racial and ethnic composition of the total number of inmates at 
Clallam County was as follows: 37,781 Whites, 1205 African Americans, 1574 Hispanics, 47 
Asians, 3902 Alaska Natives or American Indians, no Native Hawaiians or Other Pacific 
Islanders, and 45 inmates classified as other or unknown.581  In calendar year 2009, the racial and 
ethnic composition of the total number of inmates at Clallam County was as follows: 36,827 
Whites, 1736 African Americans, 886 Hispanics, 22 Asians, 4295 Alaska Natives or American 
Indians, no Native Hawaiians or Other Pacific Islanders, and 15 inmates classified as other or 
unknown.582 
 


                                                      
575 Id. 
576 Clallam County Resp. 9(a), 10(a) (on file with the Panel). 
577 Id. 9(b). 
578 Id. 9(f)-(h). 
579 Id. 10(b). 
580 Id. 10(f)-(h).  
581 Id. 11(a)-(g).  These figures total 44,554 instead of 44,544; the discrepancy is a reporting error attributable to 
Clallam County.  Clallam County does not collect inmate data under the category of two or more races.   
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In 2008, there were no inmate suicides, homicides, or attempted homicides at Clallam County; 
but there was a single attempted suicide.583  Clallam County provided no information on whether 
the suicide attempt in 2008 had any connection with sexual victimization.584  In 2009, there were 
no inmate suicides, homicides, or attempted homicides; however, there were nine suicide 
attempts.585  None of the suicide attempts in 2009 involved sexual victimization.586 
 
On January 1, 2008, and on January 1, 2009, the total number of authorized staff positions at 
Clallam County was forty-one (forty-one sworn and no non-sworn).587  The staffing level on 
January 1, 2008, was thirty-nine (thirty-nine sworn and no non-sworn).588  The staffing level on 
January 1, 2009, was forty (forty sworn and no non-sworn).589  The ratio of sworn staff members 
to inmates on January 1, 2008, was one staff person per 3.13 inmates; the ratio of sworn staff 
members to inmates on January 1, 2009, was one staff person per 3.15 inmates.590   
 
Clallam County reported that in 2008 and 2009, there were no allegations of sexual abuse 
involving either inmates or staff.591 
 
In 2008 and 2009, the jail did have a PREA coordinator.592  When inmates pick up telephones in 
the facility they receive information on PREA and how to report sexual victimization.593 
 


ii. Facility’s Explanation for Reported High 
Incidence of Sexual Victimization 


 
Mr. William L. Benedict, Sheriff of Clallam County, contended that the BJS Report was in error 
for reporting a high incidence of sexual victimization at Clallam County, because the jail simply 
did not have any incidents of sexual abuse.594  He testified that shortly after he received the 
results of the survey he went to the FBI to request an investigation and he went on a local radio 
station to request anyone who was a victim at Clallam County to come forward.595  Sheriff 
Benedict said he respected the confidentiality and anonymity of those inmates who participated 
in the BJS survey, but by requesting victims to contact his office he wanted information.596  
Sheriff Benedict said that he broadcast the PREA hotline number to the public so that it could 
report instances of sexual abuse at the jail, and he also contacted the public defenders and 
requested any information regarding clients who might be victims.597  Despite all of these efforts, 
Sheriff Benedict testified that no one has ever come forward to claim being a victim of sexual 
                                                      
583 Id. 13. 
584 Id. 14. 
585 Id. 15. 
586 Id. 16. 
587 Id. 23(a)-(c), 24(a)-(c). 
588 Id. 23(d)(i), (e)(i), (f)(i). 
589 Id. 24(d)(i), (e)(i), (f)(i). 
590 Id. 25(a), (e). 
591 Id. 22, 30-33. 
592 Id. 2. 
593 Tr., G. Christensen, 263:7-10. 
594 Id., W. Benedict, 221:11-13. 
595 Id. 221:14-15, 221:22-222:3. 
596 Id. 222:5-6, 11. 
597 Id. 222:20-21, 223:2-5. 
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abuse while housed at Clallam County.598  Sheriff Benedict said that he also received a letter 
from the head of the public defenders, who concurred with him in questioning whether any 
sexual abuse occurred in the jail; Sheriff Benedict noted that the head of the public defenders 
would know about sexual abuse in the jail because he interviews every inmate.599  Sheriff 
Benedict also said that the FBI reported to him that there was no evidence that his staff was 
abusing inmates and until it could find a victim there was nothing the FBI could do.600  Sheriff 
Benedict pointedly observed, “[T]here are no victims.”601   
 
Sheriff Benedict stated that he did not question the methodology of the BJS survey, its accuracy, 
its internal safeguards to identify dissemblers, or the veracity of inmates.602  He also said that he 
also understood that prison rape happens and that it needs to be eliminated.603  He did, however, 
question what the survey actually measures; he contended that in addition to gathering data on 
sexual misconduct, the survey may reflect a “cultural delusion.”604  Sheriff Benedict argued that 
the survey results may be understood in reference to the fantasy that a significant number of 
people sincerely believe that they have been abducted and sexually molested by aliens:  
 


I think there is, for lack of a better term—and I’ve done some research on this—
there is a factor that I’ll call cultural delusion.  And it is very prevalent in our 
society, and I’ll give you an example.  You may think it’s far off, but it is very 
true. 
 
Many surveys have been done, and it shows that between fifty and seventy 
percent of our population believe in UFOs. . . . Does that prove that they exist?  
No.  But there is a subset of that which says two percent of the general population 
that believe—and survey after survey concludes this—that believe that they have 
been abducted by aliens, have gone to the mother ship.  Some of them have been 
sexually abused in the mother ship.605 


Sheriff Benedict said that the frequency of reported alien abductions is unlikely, yet he infers that 
this cultural phenomenon may be a useful reference in thinking about inmate responses to the 
BJS survey.606  He noted that many inmates suffer from PTSD as well as mental illness; and so, 
despite facts to the contrary, they may sincerely believe that they have been the victims of sexual 
abuse by another inmate or a staff member.607  He suggested that the survey should filter out 
these self-deluded responses; the survey’s current capacity to screen out inconsistent responses is 
insufficient because it does not eliminate responses from inmates who are convinced that their 
                                                      
598 Id. 222:22-223:2.  Sheriff Benedict stated that there was one reported incident of an attorney who engaged in 
sexual misconduct while visiting a client in a sealed attorney-client booth at the jail, a place the jail cannot observe;  
the attorney was not a staff member.  Sheriff Benedict immediately suspended the attorney from the jail and took 
measures to have him disbarred.  Id. 223:6-17.  
599 Id. 223:18-22. 
600 Id. 262:10-15. 
601 Id. 224:15; see also id. 266:7-8, 274:15-16. 
602 Id. 227:22-228:3, 230:17-18, 268:20-21, 270:12-18. 
603 Id. 226:4-6. 
604 Id. 227:18-21, 228:12-17. 
605 Id. 228:12-229:4. 
606 Id. 229:11-13. 
607 Id. 229:17-22. 
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delusions of sexual abuse are real.608  Sheriff Benedict observed, “[W]ith human beings, belief is 
often as powerful as experience.”609 
 
Sheriff Benedict also questioned the results in the BJS Report based on extrapolating the survey 
results to the yearly population size at Clallam County.610  He said that if as the BJS Report 
showed, eight percent of the daily population at the jail experienced sexual victimization, the 
Sheriff speculated that with roughly 4000 bookings per year, which the Sheriff then halved to 
take into account repeat offenders, there would be approximately 160 people who have 
experienced sexual abuse in the jail every year (i.e., eight percent of 2000).611  He noted that if 
these numbers were true, then there would be 800 victims since he took office five years ago.612  
Contesting these results, Sheriff Benedict said, “Now surely one of them would have come 
forward to say, ‘I’m one of those victims.’  I didn’t get that.”613  He also noted that he receives 
400 inmate complaints each year, and none of them had to do even with sexual harassment.614 
 


iii. Observations 
 
The Panel appreciates that given the absence of any in-house records of sexual abuse and the 
reluctance of any victims to come forward, Sheriff Benedict sincerely questions the validity of 
the BJS Report as it pertains to Clallam County.  Nonetheless, the Panel relies on the science and 
integrity of the BJS survey and defers to the BJS to address any of Sheriff Benedict’s lingering 
concerns.  As previously noted, during the reporting period of the BJS Report, there were 
instances in which an attorney, who was not an employee of Clallam County, allegedly exposed 
himself to inmates.615  Reference to these instances might have contributed, at least in part, to the 
BJS’ findings. 
 


iv. Facility-Specific Recommendations    
 
Based on its site visit, the Panel found that the design of Clallam County is quite dated; it uses a 
holding tank with double bunks to house most of its inmates.  Clallam County is also in varying 
states of disrepair, lacking cleanliness.  The facility operates in a manner that limits direct 
observation of inmates.616  While touring the facility, the Panel observed that the windows of 
every unit were covered completely with magnetic covers, which were designed to prevent 
inmates from looking outward.617  These covers, however, also prevented correctional officers 
from looking in on the inmates on a routine basis; consequently, inmates perceived that they 
were not being watched at any time other than during security tours.618  To remedy what the 
Panel identified as a safety issue, Sheriff Benedict reported that he took this observation to heart 


                                                      
608 Id. 230:1-5. 
609 Id. 271:10-11. 
610 Id. 232:1-11. 
611 Id. 
612 Id.; id. 235:15-16.
613 Id. 232:12-13. 
614 Id. 235:10-12. 
615 See supra note 598. 
616 Tr., W. Benedict, 237:18-20. 
617 Id., G. Christensen, 236:11-15. 
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and was in the process of replacing the film on the windows with a one-way coating that would 
still prevent inmates from looking outward but would allow correctional officers to see into units 
where inmates are.619  The Panel also observed that there was a lack of privacy in the boxes used 
for collecting grievance forms from inmates, and the Panel suggested that Clallam County might 
consider ways to guarantee the confidentiality of the grievance process.620  Sheriff Benedict 
noted the concern and said that he would address it.621  The Panel also observed that even though 
the facility’s telephones advised inmates about PREA, there were no posted placards that 
informed them of the jail’s policies on the prevention of sexual victimization.622  The Panel 
recommends placing in the jail posters that inmates can readily view that have information on 
reporting sexual victimization. 
 


b. Miami-Dade PTDC 


i. Facility Description 
 
The PTDC, located in Miami, Florida, and opened in 1961, is a high-rise facility, just one of six 
housing units of the MDCR.623  It was originally designed to process through its receiving area 
eighty inmates per day or 30,000 inmates per year.624  Today the PTDC processes 300 inmates 
per day or 110,000 per year.625  The PTDC houses only male inmates, and many are classified as 
among the most violent offenders in the MDCR jail system.626   
 
On January 1, 2008, and on January 1, 2009, the number of inmates at the PTDC at its full rated 
capacity was 1400.627  The actual number of inmates present at PTDC on January 1, 2008, was 
1556.628  The number of inmates at PTDC frequently exceeded the full rated capacity in 2008 
(e.g., on March 1, 2008, there were 1767 inmates; on June 1, 2008, there were 1570 inmates; and 
on September 1, 2008, there were 1659 inmates).629  In 2008, the total number of inmates who 
spent any time at the facility was 118,080; the average length of an inmate’s stay was just over 
twenty-two days; and the longest length of stay of any inmate was 3884 days.630  On January 1, 
2009, the actual number of inmates present at PTDC was 1365.631  Although the number of 
inmates at PTDC in 2009 at times exceeded its capacity, the inmate population was significantly 
closer to the rated capacity and at times even less (e.g., on March 1, 2009, there were 1436 
inmates; on June 1, 2009, there were 1432 inmates; and on September 1, 2009, there were 1341 


                                                      
619 Id., W. Benedict, 237:8-15. 
620 Id., G. Christensen, 260:9-17. 
621 Id., W. Benedict, 260:18-20. 
622 Id., G. Christensen, 263:10-11. 
623 Ryan Test. 2 (Apr. 15, 2011), available at 
http://www.ojp.usdoj.gov/reviewpanel/pdfs_sept11/testimony_ryan.pdf.  Director Ryan’s testimony also appears in 
the Transcript of Record.  See Tr., T. Ryan, 284:12-301:6. 
624 Ryan Test. 2. 
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inmates).632  In 2009, the total number of inmates who spent any time at the PTDC was 109,899; 
the average length of an inmate’s stay was over twenty-one days; and the longest stay of any 
inmate was 4249 days.633 
 
In 2008, for the total number of inmates at PTDC, the racial and ethnic composition was as 
follows: 14,784 Whites; 49,800 African Americans; 53,452 Hispanics; 25 Asians; 13 Alaska 
Natives or American Indians; no Native Hawaiians or Other Pacific Islanders; no inmates 
identifying as belonging to two or more races; and 6 inmates of unknown racial or ethnic 
heritage.634  In 2009, for the total number of inmates at PTDC, the racial and ethnic composition 
was as follows: 13,363 Whites; 45,943 African Americans; 50,537 Hispanics; 34 Asians; 17 
Alaska Natives or American Indians; no Native Hawaiians or Other Pacific Islanders; no inmates 
identifying as belonging to two or more races; and 5 inmates of unknown racial or ethnic 
heritage.635 
 
In 2008, at PTDC there were no suicides, homicides, or attempted homicides; there were, 
however, six attempted suicides.636  In 2009, at PTDC there were no suicides, homicides, or 
attempted homicides; there were again, however, eight attempted suicides.637  The PTDC 
reported that the attempted suicides in 2008 and 2009 were not related to staff-on-inmate or 
inmate-on-inmate sexual victimization.638 
 
On January 1, 2008, the total number of authorized staff positions at PTDC was 429 (397 sworn 
and thirty-two non-sworn).639  The staffing level at PTDC on January 1, 2008, was 342 (294 
sworn and forty-eight non-sworn).640  On January 1, 2009, the total number of authorized staff 
positions at PTDC was 378 (350 sworn and twenty-eight non-sworn).641  The staffing level at 
PTDC on January 1, 2009, was 340 (296 sworn and forty-four non-sworn).642 
 
On January 1, 2008, the ratio of sworn staff to inmates was one to sixteen; on January 1, 2009, 
the ratio of sworn staff to inmates was one to fourteen.643 
 
In 2008 and 2009, the PTDC initiated nine investigations into inmate-on-inmate sexual 
assaults.644  The charges included rape and sexual assault.645  In each case, either the complainant 


                                                      
632 Id. 10(c)-(e). 
633 Id. 10(f)-(h). 
634 Id. 11. 
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rescinded the charge or the evidence did not support the allegation.646  In 2008 and 2009, the 
PTDC conducted three investigations into staff-on-inmate sexual misconduct.647  The charges 
included sexual misconduct and an inappropriate relationship with an inmate.648  In the first case, 
the investigation did not substantiate the underlying charge, but it found that staff members 
failed to report the matter immediately to the appropriate supervisor.649  In the second case, the 
investigation substantiated the charges against a female officer, finding that she had an 
inappropriate relationship with a male inmate and that she introduced contraband into the jail; 
PTDC terminated her employment.650  In the third case, the investigation found insufficient 
evidence to support the charge.651 
   
In 2008 and 2009, based on sexual misconduct, the PTDC terminated three staff members and 
disciplined one staff member.652   
 


ii. Facility’s Explanation for Reported High Incidence of  
Sexual Victimization 


 
The MDCR did not provide an explanation for the high incidence of sexual victimization at the 
PTDC, contending that its own internal review did not support the findings of the BJS Report: 
“MDCR respectfully disputes the characterization of a high incidence of sexual victimization at 
the PTDC facility during the years 2008 and 2009.  An analysis of empirical data by MDCR and 
MDPD do not corroborate such a finding.”653 
 
Mr. Timothy P. Ryan, Director, MDCR, reminded the Panel in his testimony that few jails in the 
United States have undergone the level of scrutiny his has, which has included a recent 
investigation by the Civil Rights Division of the U.S. Department of Justice, which resulted in 
adverse findings based on the MDCR’s noncompliance with the Civil Rights of Institutionalized 
Persons Act (CRIPA).654   
 
For the Panel to understand the MDCR, Mr. Ryan offered basic information about the jail system 
in Miami-Dade County.655  A sheriff does not oversee the system; instead, MDCR reports to the 
Mayor of Miami-Dade County and the Board of County Commissioners.656  The MDCR is the 


                                                                                                                                                                           
an arrest and prosecution; one was unfounded; and as to the remaining nine cases, either the victim chose not to 
continue with the investigation or the State Attorney’s Office declined to prosecute.  Id. 330:4-16. 
645 App. C (PTDC Inmate-on-Inmate Assaults).
646 Id. 
647 Id.  
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649 Id. (Incident 1). 
650 Id. (Incident 2). 
651 Id. (Incident 3). 
652 PTDC Resp. 22. 
653 PTDC Resp. 46. 
654 Ryan Test. 1; see also Letter of Finding from Thomas E. Perez, Assistant Attorney General, Civil Rights 
Division, U.S. Department of Justice, to Carlos E. Gimenez, Mayor, Miami-Dade County (Aug. 24, 2011), available 
at http://www.justice.gov/crt/about/spl/documents/Miami-Dade_findlet_8-24-11.pdf [hereinafter MDCR Letter of 
Finding]. 
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eighth largest jail system in the United States.657  The jail system operates under Florida rules 
that require correctional certification, not law enforcement certification; this means that the 
Miami-Dade Police Department investigates criminal matters involving PREA in the jail 
system.658  Mr. Ryan stated that the MDCR is not a single jail facility, but is comprised of six 
housing units, serving at the time of the hearing 6000 inmates.659  Mr. Ryan noted that the 
current inmate population is significantly smaller than the inmate population at the time of the 
BJS survey in 2008 when the inmate population was 7400.660  He stated that the inmate 
population is 8% female and 92% male, whereas the custodial staff is 53% female and 47% 
male.661   
 
Mr. Ryan noted that the prison system receives arrestees from thirty-seven jurisdictions at the 
rate of one every four minutes, and one in five of these arrestees is mentally ill.662  The inmate 
population of the MDCR is 84% pre-sentence, while 16% are sentenced.663 
 
Mr. Ryan said that to become a correctional officer at MDCR requires passing a rigorous written 
test, a background check, psychological screening, and a medical examination.664  He said that in 
his department’s last recruitment effort, there were 1700 applicants but only 150 received offers 
of employment.665  Once selected, a recruit must successfully pass a twenty-two-week academy, 
which includes training on PREA; on completion of the academy, the recruit must successfully 
pass a state-certification examination, receive thirty days of intensive orientation, and serve a 
one-year probationary period.666  All correctional officers must be recertified every four years, 
which requires retraining on such topics as PREA.667  Mr. Ryan said that NIC’s online training 
on PREA is being provided to all staff, and at the time of promotion as well as at other times, 
supervisors and managers receive in-service training, which includes information on PREA.668  
He said that at the time of the hearing 2800 MDCR staff members (95%) have completed the 
NIC’s online PREA course.669 
 
In describing the PTDC, Mr. Ryan observed, “This facility is considered a first generation jail 
with indirect supervision as its model which means that inmates are not under constant 
observation by staff.”670  Mr. Ryan said, “Like most of the urban jails designed and built in the 
1950s and 1960s, it was not anticipated that it would incarcerate the numbers and types of 
violent inmates it has been called upon to house today.”671 
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Mr. Ryan reported, “Since taking the leadership role at Miami-Dade County, I did discover that 
even though there had long been policies and procedures addressing sexual misconduct, the 
PREA initiative had not been fully embraced.”672  To remedy this situation, Mr. Ryan said that 
he took the following steps: distributing videos to the staff that conveyed the institution’s zero 
tolerance for fraternization with inmates; developing and updating the institutional policy 
addressing PREA; revising the inmate handbook to include a reference to the institution’s 
intolerance of sexual misconduct; posting PREA placards in three languages in all six housing 
units; incorporating information on PREA into annual and in-service training programs for staff; 
including information on PREA in new-employee orientation; improving intake, medical, and 
classification procedures to identify potential victims of sexual assault and predators; installing a 
rape-crisis hotline that is available from every inmate telephone; contracting with outside 
organizations (e.g., Just Detention International (JDI), The Moss Group, Inc.) to provide 
technical assistance to assess institutional needs and provide specialized training on investigating 
sexual assaults; installing surveillance cameras in housing units; and implementing word-
recognition software that will identify incident reports with sexually related language.673  Mr. 
Ryan also said that he also strongly believes in meeting national professional standards for 
correctional facilities, which has meant obtaining accreditation from the ACA for some of the 
units at the MDCR; the MDCR is in the process of obtaining ACA accreditation for its other 
units, including the PTDC.674 
 
Mr. Ryan noted that since 2007, the incidence of inmate-on-inmate violence dropped 54%, from 
162 incidents in March 2007 to seventy-five in 2011.675  He also reported that use-of-force 
reports have dropped 78% since 2008, from fifty-four events in March 2008 to twelve events in 
March 2011.676 
 
Mr. Ryan mentioned that the British Broadcasting Corporation (BBC) produced a troubling 
documentary on MDCR operations that was useful in facing the “age old problem between 
policy and practice.”677  One of the problems that the BBC documentary highlighted, especially 
for female staff, is male inmates masturbating in their presence.678  Mr. Ryan said that this is an 
issue in which the MDCR is still seeking answers.679  He noted that the MDCR has been 
unsuccessful in having the State Attorney’s Office prosecute inmates for this behavior, which 
means that the only available response is administrative discipline.680  Mr. Ryan said that 
recently the MDCR has provided staff members who have encountered this situation with 
counseling services from in-house psychologists.681 
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iii. Observations 
 
During the Panel’s onsite tour of the PTDC, the Panel saw that there were numerous posters 
providing information to inmates on reporting and preventing sexual victimization.682  The tour 
also raised for the Panel a number of concerns.  The Panel observed black sheets enclosing the 
shower area and recognized them as a potential security risk.683  Responding to the Panel’s 
concern, Captain John W. Johnson of the MDCR said that the PTDC was in the process of 
replacing the black shower curtains with opaque ones.684   
 
Although the Panel commends the MDCR’s installation of additional surveillance cameras in 
housing units, the Panel found during its tour of the PTDC that staff members assigned to 
monitoring the cameras were not properly trained; they could not use the cameras to pan an area 
or focus on a particular inmate.685  Again, Captain Johnson reported that the MDCR has taken 
steps to remedy this problem; one of those steps has been issuing a post order for the monitoring 
station, which explains the responsibilities of the correctional officers assigned to this task.686 
 
The Panel was troubled during the tour of the PTDC’s mental health unit to encounter an 
unclothed inmate.687  Dr. Eloisa C. Montoya, Mental Health Services Manager, MDCR, and Dr. 
Mercy Mary Gonzales, Interim Associate Medical Director, MDCR, explained that this was an 
unusual occurrence, as the inmate had been issued a Ferguson gown and blanket in accordance 
with standard procedures, but he disrobed just before the Panel’s visit.688 
 
The discussion that the Panel had with Director Ryan during the hearing highlighted a number of 
broader issues that may warrant further exploration.  Among the topics that might benefit the 
corrections field as a whole are the difficulties that district attorneys have in accepting for 
prosecution inmate sexual abuse cases,689 the different challenges of urban and rural jails,690 the 
impact that facility architecture has on keeping inmates safe,691 and the vulnerability that some 
female staff members have in developing inappropriate relationships with male inmates.692 
 
The Panel concurs with Director Ryan’s assessment of the challenges in implementing PREA 
standards in a large urban jail, which include having committed leadership at the top,693 having 
in place good policies,694 and having effective, comprehensive training for all staff members.695  
The Panel also agrees with Director Ryan’s assessment of the need to advocate for cultural 
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change, not only in an America in which joking about sexual assaults in prisons and jails remains 
pervasive, but also among the people who work in the field of corrections:696   
 


[W]e have a cultural change to make as well, to recognize that our jails and 
prisons should not have [sexual assaults] going on; that as a profession, we do not 
tolerate those things.   
 
And that message, I don’t think has gotten out, that we have not done a good job 
of marketing ourselves as to what we really do believe in.697   


 
iv. Facility-Specific Recommendations 


 
In reviewing the section in the handbook for inmates on reporting and preventing sexual abuse, 
the Panel found that the information could be more accessible to inmates.  In particular, the Panel 
found the printing was small and that some of the language was too technical (e.g., a reference to 
carnal knowledge), making the information difficult for inmates with limited education to 
understand.698  The Panel recommends reviewing this section in the inmate handbook, as well as 
other educational materials, to make sure that the information on reporting and preventing sexual 
victimization is readily accessible to inmates. 
 
The Panel remains troubled by the August 2011 CRIPA findings of the U.S. Department of 
Justice and encourages the MDCR to work closely with the Special Litigation Section of the 
Civil Rights Division in implementing all of the recommendations in the Letter of Finding, 
particularly those dealing with prisoner violence.699  Toward this end, the Panel also encourages 
the MDCR to continue seeking the assistance of outside advocacy and professional organizations 
to create a jail environment in which inmates are protected from sexual victimization.  
 


c. OPP 


i. Facility Description 
 
The South White Street Jail in New Orleans, Louisiana, is one of a number of housing units at 
the OPP, which also include Old Parish Prison, the House of Detention (HOD), the Tents, 
Conchetta, and Templeman V.700  In response to the Panel’s initial Data Request for the South 
White Street Jail, the OPP stated that this housing unit at its full rated capacity on January 1, 
2008, and on January 1, 2009, was 288.701  The actual number of inmates present in the facility 
on January 1, 2008, was 176.702  In 2008, the total number of inmates who spent any time at the 
South White Street Jail was 5089; the average length of stay was almost fifteen days; and the 
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longest length of stay of any inmate was 365 days.703  The actual number of inmates present in 
the facility on January 1, 2009, was 185.704  In 2009, the total number of inmates who spent any 
time at the South White Street Jail was 5371; the average length of stay was a little over eighteen 
days; and the longest length of stay of any inmate was 364 days.705   
 
In 2008, for the total number of inmates at the South White Street Jail, the racial and ethnic 
composition was as follows: 1149 Whites, 3716 African Americans, 172 Hispanics, and 52 
Asians.706  In 2009, for the total number of inmates at the South White Street Jail, the racial and 
ethnic composition was as follows: 1169 Whites, 4167 African Americans, 11 Hispanics, and 24 
Asians.707  The OPP reported that in both 2008 and 2009, there were no inmates who identified 
as Alaska Native or American Indian, as Native Hawaiian or Other Pacific Islander, or as 
belonging to two or more races.708 
 
In 2008, the OPP reported that at the South White Street Jail, there were no suicides, no 
attempted suicides, no homicides, and the number of attempted homicides was unknown.709  In 
2009, the OPP reported that at the South White Street Jail, there were no suicides, no homicides, 
two attempted suicides, and the number of attempted homicides was unknown.710  The OPP 
stated that neither of the attempted suicides in 2009 was related to sexual victimization or 
interactions with either staff members or other inmates.711 
 
In response to the Panel’s Supplemental Data Request after the closure of the South White Street 
Jail, the OPP stated that the total inmate population was “3,279, [i]f you mean the female 
population, they are located in Templeman V, and the House of Detention & the Intake and 
Processing Center . . . .”712 713 
 
The OPP explained that it hired staff for all of the OPP units, not just for the South White Street 
Jail.714  Nonetheless, the OPP provided the Panel with information on the number of staff 
assigned to the South White Street Jail for each month in 2008 and 2009.715  Based on the 
staffing pattern that the OPP supplied to the Panel, in 2008, the average number of staff members 
working each month at the facility was 34; in 2009, the average number of staff members 
working each month at the facility was 30.716  Despite this reported information, the OPP also 
stated that the total number of staff positions at the South White Street Jail, whether filled or 
vacant, at full capacity on January 1, 2008, was twenty-six, with nineteen being sworn staff 
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members.717  In response to the Panel’s request for staffing information in 2009 at the South 
White Street Jail, the OPP directed the Panel to “refer to the above question for the year 2009;” 
but the referenced question was about staffing in 2008.718  The Panel construed the OPP’s 
response to mean that the staffing levels at the South White Street Jail in 2008 and 2009 were the 
same.  In 2008, the daily ratio of sworn staff to inmates at the South White Street Jail was 1 to 
5.5 (thirty-two sworn staff to 176 inmates); in 2009, the daily ratio of sworn staff to inmates was 
1 to 5.2 (thirty-five sworn staff to 185 inmates).719   
 
The OPP reported that in 2008 and 2009, it did not discipline or terminate any employees based 
on sexual misconduct, nor did it allow any employees to resign for similar misbehavior.720  
 
The OPP’s Special Operations Division (SOD) investigates all criminal matters, whereas its 
Internal Affairs Division investigates administrative violations of policies and procedures.721  
The SOD has jurisdiction over allegations of sexual abuse because “[a]ll incidents alleging 
sexual misconduct are considered criminal violations.”722  The SOD reported that it did not 
conduct any investigations involving sexual abuse at the South White Street Jail in either 2008 or 
2009.723  Moreover, SOD reported that it did not have “any incident reports pertaining to sexual 
abuse from the South White Street Facility in 2008 or 2009;”724 it did not have “any disciplinary 
records pertaining to female inmate(s) for sexual abuse in 2008 or 2009;”725 it did not have “any 
grievance(s) from any female inmate regarding alleged sexual abuse in 2008 or 2009;”726 and 
“[t]here were no reported allegations of sexual assault from the South White Street Facility in 
2008 or 2009 . . . .”727 
 
After the Panel expanded its inquiry beyond the South White Street Jail, it received investigative 
files from OPP relating not only to the two inmates whom the Panel named in its Supplemental 
Data Request but also to fourteen inmate-on-inmate sexual assaults in calendar years 2008 and 
2009.728  Of those incidents, only two were substantiated.729  Both substantiated incidents were 
sexual assaults that occurred in 2009, one involving digital penetration and another involving a 
broomstick.730  In both instances, the perpetrators were arrested.731  In the case involving digital 
penetration, the district attorney declined to prosecute; in the case involving the broomstick, the 
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investigative file did not have information on the outcome of the case.732  In one investigation 
into an inmate-on-inmate sexual assault, despite the inmate’s allegation of rape, the investigative 
team concluded that the sexual encounter was consensual.733  The investigative files showed that 
in more than half of the cases, the OPP provided the complainants with a medical 
examination.734 


ii. Facility’s Explanation of Reported High 
Incidence of Sexual Victimization 


 
Elected in 2004, Orleans Parish Sheriff Marlin N. Gusman provided the Panel with a notarized 
written statement dated September 15, 2011.735  Sheriff Gusman reminded the Panel that the 
OPSO was still recovering from the effects of Hurricane Katrina.736  As to the South White 
Street Jail, the original focus of the Panel’s inquiry, which was closed since the publication of the 
BJS Report, Sheriff Gusman reported that there were no substantiated inmate grievances in 2008 
and 2009 alleging either staff-on-inmate or inmate-on-inmate sexual victimization.737  The 
Sheriff said that according to the jail’s records there was a single inmate complaint alleging that 
a civilian maintenance worker used a sexually derogatory remark in addressing a female 
inmate.738  The OPP investigated the matter and found it to be unsubstantiated.739  Sheriff 
Gusman stated that the South White Street Jail’s physical design deterred incidents of inmate 
victimization because it was a large open dormitory with a deputy station and a surveillance 
camera focused on the housing unit.740  Sheriff Gusman noted that the OPP submitted affidavits 
to the Panel attesting that no persons working at the South White Street Jail, whether staff 
members, chaplains, medical professionals, elected officials, or volunteers, ever received a 
complaint from an inmate alleging sexual victimization.741 
 
Sheriff Gusman stated that in 2009, female inmates were housed in other locations at OPP in 
addition to the South White Street Jail, including the HOD and the Intake and Processing Center 
(IPC).742  Sheriff Gusman faulted the BJS Report because it failed to recognize that the South 
White Street Jail was just one component of the OPP, because it unfairly selected the South 
White Street Jail as only one of two female jails surveyed, and because it wrongly compared the 
information from the South White Street Jail to predominantly male jails: 
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The survey analysis seems to treat the South White Street building as a stand-
alone jail while it should really be viewed as part of the entire Orleans Parish 
Prison.  While many female prisons were included in the study, our female 
population was only one of two female-only jails surveyed. . . . OPP’s female 
South White Street population was then compared to all the other male-
predominant jails in the nation, resulting in an inappropriate comparison and 
misleading conclusions.  If the entire population of the Orleans Parish Prison had 
been reported together, as done with most jails in the study, our results would 
have been more in keeping with the national average.743 
 


Sheriff Gusman claimed that the rate of reported sexual victimization at the South White Street 
Jail was comparable to the rate at the other female-only jail that appeared in the BJS Report.744 
Sheriff Gusman further criticized the methodology of the inmate survey because it offered a 
reward for obtaining responses: “I want to emphasize that these were anonymous responses on 
computers after being promised a bag of cookies by the [technicians] for completing the 
questionnaire.”745  Based on the problems with the BJS survey, Sheriff Gusman concluded, “I 
don’t think there is a high incidence of sexual victimization at the South White Street 
building.”746  Sheriff Gusman stated, “[W]e have a strong, committed and dedicated staff as well 
as policies, procedures and protocols with management systems and employee training that 
focuses on sexual victimization.”747  He noted that OPP shows videos each day to inmates on 
how to report and prevent sexual victimization.748 
 
Sheriff Gusman also stated that the OPP has an electronic database, the Justice Management 
System (JMS), which contains files of all inmate grievances, including formal and informal 
statements not only from staff members but also from inmates, as well as their family members 
and attorneys.749 
 
Sheriff Gusman explained that the SOD, under the command of Major Michael Laughlin, 
investigates all allegations of sexual assault at OPP.750  According to Sheriff Gusman, when OPP 
receives notice of an incident, the detective team conducts a preliminary interview of the alleged 
victim and then OPP tends to the alleged victim’s medical needs, which includes an examination 
by the in-house medical staff, before transporting the alleged victim to University Hospital, less 
than a mile away, for evaluation by a Sexual Assault Nurse Examiner.751  Sheriff Gusman stated 
that in the wake of an incident, the SOD follows standard procedures in gathering evidence, and 
the OPP’s medical staff intervenes only to ensure that the inmate has not sustained life-
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threatening injuries before sending the inmate to the hospital.752  According to Sheriff Gusman, 
on release of the inmate from the hospital, the OPP houses the inmate in OPP’s Acute 
Psychiatric Unit to provide both protection and mental health services.753  Sheriff Gusman wrote 
that a psychiatrist evaluates the needs of the victim, ensuring the provision of proper medical 
care and the counseling services of a social worker, if warranted.754  He said that only when the 
victim is psychiatrically stable would the victim leave the protective custody of the psychiatric 
unit.755 
 
Sheriff Gusman wrote that every warden of a housing unit “responds immediately to all reports 
of sexual victimization and then contacts the SOD.”756  He assured the Panel, “Wardens also 
review all grievances and incident reports filed in the JMS and respond to the inmate either in 
person or in writing.”757 
 
Acknowledging that the OPP can improve its operations, Sheriff Gusman said that the OPP plans 
to use a new checklist in the inmate-classification process that will better identify potential 
victims and predators, assign an assistant to the designated PREA coordinator to monitor 
compliance with PREA standards, and build a new direct-supervision facility.758 
 


iii. Observations 


Four factors influenced the Panel to shift the scope of its inquiry, which began with a focus on 
the South White Street Jail, to the OPP as a whole.  First, with the closing of the South White 
Street Jail, the Panel could no longer observe the operations of the housing unit at the OPP that 
exclusively served female inmates.  Second, in light of the serious findings of the Special 
Litigation Section of the Civil Rights Division at the U.S. Department of Justice that the OPP 
was in violation of CRIPA, the Panel recognized the need to broaden its inquiry beyond the 
South White Street Jail.759  Third, JDI, an independent, prisoner-advocacy organization, 
identified an individual who provided a compelling account of alleged sexual victimization while 
incarcerated at the OPP during the time period of the BJS survey.  Finally, the OPP itself urged 
the Panel to think of the OPP as a whole rather than limiting its view to the South White Street 
Jail.760  
 
The Panel found the following testimony particularly useful in framing its understanding of the 
OPP: (1) testimony from Ms. Elizabeth Cumming, a New Orleans civil rights attorney; (2) 
testimony from A.A., a former inmate at OPP; (3) the OPP’s response to A.A.’s testimony; and 
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(4) testimony from Mr. Wesley Ware, Director of BreakOUT!, an advocacy group working with 
juveniles formerly housed at the OPP who identify as being other than heterosexual. 
 


(a) Testimony of Civil Rights Attorney 
 
Ms. Cumming stated that although she is currently in private practice, she began working with 
the Orleans Parish Prison Reform Coalition (OPPRC) in 2006.761  She explained that the OPPRC 
was “dedicated to reducing the massive size of the jail, improving jail conditions and practices to 
make it a safer place for those who are held there and working there.”762  In her work with the 
OPPRC, Ms. Cumming said that she gathered data on the OPP’s funding, the demographics of its 
population, and the number of deaths that occurred in the jail.763  In 2008, Ms. Cumming stated 
that she received an Equal Justice Works Fellowship.764  At first, she used the fellowship to 
advocate for OPP inmates’ access to health care, especially for inmates with infectious diseases; 
however, in light of the “horrific conditions at the jail,” Ms. Cumming expanded her advocacy 
work to include access to medical care in general for all OPP inmates.765  Ms. Cumming testified 
that in the course of her work, she received hundreds of letters from people at OPP who confided 
in her that either they had been victims of sexual assault or they witnessed other inmates who 
were victims of sexual assault.766  Ms. Cumming stated that she forwarded the reports on sexual 
assaults to the Special Litigation Section of the Civil Rights Division at the U.S. Department of 
Justice.767 
 
Ms. Cumming stated that the problems at the OPP may be attributable to four contributing 
factors.  First, the OPP receives funding in a way that encourages a large prison population, as 
the OPP charges the City of New Orleans for each day an inmate is held in custody.768  Ms. 
Cumming stated, “The per diem funding structure, and the enormous jail population that flows 
from it, all create the foundation for the jail’s rampant sexual assault and violence rate.”769  
According to Ms. Cumming, given the jail’s method of funding, there is an incentive for the OPP 
to keep the inmate population rate high.770  Consequently, as Ms. Cumming noted, “New Orleans 
can boast the highest per-capita jail detention rate in the country.”771 
 
Second, Ms. Cumming wrote that despite the large inmate population, the OPP is significantly 
understaffed.772  Quoting an NIC 2008 report on the OPP, Ms. Cumming stated, “‘staffing issues 
were pervasive and most serious . . . actual staffing levels are so far below planned staffing levels 
that required and critical important duties such as inmate welfare or security rounds cannot be 
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completed in many cases.’”773  Ms. Cumming contended that nothing has changed since the 
publication of the NIC’s 2008 report.774 
 
Third, Ms. Cumming stated that the current classification system at OPP fails to identify likely 
predators and likely victims of sexual assault.775  Ms. Cumming claimed that lack of space at 
OPP, compounded by an inadequate classification system, often lead to housing decisions that 
fail to protect vulnerable inmates: 
 


The current classification system fails to take into account previous convictions, 
previous histories of violence, age, residence, or body mass index.  Instead, the 
classification system is reliant almost entirely on bond amount.  However, even 
this rudimentary classification is often ignored because of space constraints in the 
various facilities.  Inmates are placed wherever space can be found, even if it is a 
mattress on the floor of HOD.776  
 


Fourth, Ms. Cumming stated that the barriers to reporting sexual assault contribute to the high 
level of sexual victimization at OPP.777  She said, “OPP’s grievance system is essentially 
nonexistent.”778  She contended that “[f]ew grievances are ever even acknowledged and even 
fewer are responded to appropriately.”779  Ms. Cumming noted that when rapes do occur, “the 
failures of the grievance system and the lack of staff supervision can mean that the rape will go 
unreported for days, even when the survivor is looking for a way to report the rape or to be 
moved to protective custody.”780 
 
Ms. Cumming offered recommendations for improving OPP based on her analysis of the 
contributing factors to sexual victimization at the jail.781  She recommended that the OPP reduce 
its inmate population.  She observed, “Preventing sexual assaults in a corrections setting is 
significantly easier if fewer people are in jail.”782  She also recommended that the OPP 
implement a classification system that takes into account relevant criteria to protect vulnerable 
inmates.  Finally, she recommended that the OPP adopt “appropriate staffing at levels 
commensurate with the number of people held at OPP.”783 


Ms. Cumming concluded her testimony by appealing to the Justice Department to intervene in a 
corrections system that she regards as severely dysfunctional: 


OPP is in such a state of crisis that we, in New Orleans, are forced to rely on the 
Department of Justice Civil Rights Division to help us rebuild a fundamentally 
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broken system.  The level of sexual assaults and violence present in the jail are 
symptoms of this system’s profound dysfunction.784 
 


(b) Statement of Former Inmate 


JDI brought to the Panel’s attention the experience of a former inmate at OPP, A.A.,785 who at 
the time of the hearing was serving a sentence in the Mississippi Department of Corrections.  
Although he could not appear before the Panel in person, counsel for the Panel interviewed him 
prior to the hearing, and A.A. submitted a statement about his experience at OPP that a 
representative of JDI read into the record.786  Here follow excerpts from his statement, in which 
he claims that he was brutally assaulted at the OPP multiple times, and despite his seeking 
assistance through the jail’s grievance process and other avenues, he received no help: 
 


When I was arrested in 2008 in New Orleans, I was on a 72-hour pass from [a 
work center] in Mississippi. . . . Because I didn’t return to the Work Center within 
72-hours, I was considered an escapee and arrested on October 31, 2008.  I went 
to the Central Lock-[U]p at the OPP’s House of Detention.  I was thirty years old 
at the time. 
 
In January 2009, I was moved from Central Lock-[U]p to the general population 
at the OPP’s House of Detention (HOD).  Before assigning me to the general 
population, the facility officials didn’t do a screening process.  For instance, no 
one asked me if I was gay.  No one asked me if I had ever been sexually assaulted 
before, either.  The fact is that I had been—prior to my incarceration.  Because I 
was afraid for my safety, I told them I was gay and that I wanted to be put on a 
tier for gay men. . . . When they said they didn’t have that tier anymore, I asked if 
I could just stay in Central Lock-Up.  They said no and that I had to go to general 
population. 
 
They put me in an overcrowded cell that should have been used for ten inmates 
maximum, but had fifteen or sixteen in it when I got there.  The other inmates 
were all between eighteen and twenty-one years old.  From the moment I arrived, 
they were sizing me up.  They asked me whether I was gay.  I was scared to lie to 
them so I said “yes.”  I didn’t have a bed so I took a mat to lay on.  I was so 
depressed and exhausted that I put it on the floor next to the cell bars and took a 
nap. 
 
I woke up all of a sudden when some of my cellmates threw a chest of ice on me 
that was kept in the cell for drinks.  One of the inmates told me to give him a blow 
job.  This man was very scary, and I felt extremely afraid.  I called for help, but 
there were no guards around and no one responded to my screams.  At first, I 
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refused to do what the inmate was telling me to do, but then he grabbed me by my 
hair and kicked me while another inmate held a knife to my back.  I decided that I 
had better do what he wanted in order to save my life—I was already bleeding 
from the knife. 
 
Later that night, several of these inmates tied me down to the frame of a bed in the 
cell with strips of a blue towel.  I tried to fight them off at first, but a large inmate 
choked me until I passed out.  When I came to, I was choked again.  There were 
at least a dozen inmates around who saw what was happening.  Three of the men 
said they wanted me to give them oral sex, but they were afraid that I would bite 
them, so they masturbated onto me instead.  This nightmare only ended when an 
inmate kicked me off the bed I was tied to because he wanted to go to sleep. 
 
During my assault, there were no guards around.  I quickly realized that the 
guards at OPP did not do rounds of the tiers on a regular basis, so there was no 
one to protect me. . . . And there were no cameras around, so the attacks weren’t 
recorded or seen by guards in another part of the jail. . . . 
 
The morning after that first night at OPP, I couldn’t go to the showers so I washed 
up as best I could using the small sink in the cell.  I tried to be friendly to the 
other inmates just so I could try to keep from being attacked again.  But, I was on 
the lookout for an officer who I could ask for help.  The whole day passed and I 
never had a chance to talk to a guard or any other staff members. 
 
As the next night came, I was really anxious.  I had not been able to speak with 
any jail officials, and I was so afraid that my cellmates would attack me again.  
That night, three of the inmates—all large men—anally raped me.  With no one to 
help me, I laid down on the floor, bleeding from my injuries, and terrified about 
what would happen next.  My cellmates continued to orally and anally gang-rape 
me . . . the whole time I was at OPP sometimes in the cell, but often in the 
showers. 
 
It happened so many times I lost count.787 


 
A.A. stated that despite filing at least six grievances and trying to approach correctional officers, 
he never received a response from OPP.788  He stated that on one occasion he tried to give a 
grievance to a correctional officer, and the correctional officer allegedly responded, “‘a faggot 
raped in prison—imagine that!’”789  
 
A.A. also wrote that he had requested medical help from correctional officers two or three times 
a week from February to April of 2009 because he was afraid of contracting a sexually 
transmitted disease.790  He said that he must have filled out over twenty-five slips requesting 
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medical care, but he said that he never received a response.791  A.A. said that the only time he 
saw a doctor at A.A. was by accident: when he happened to pass the medical unit on the way to 
the “rec yard” he asked to see the doctor on duty.792  A.A. reported that after waiting for two 
hours, the doctor examined him and did blood work to see whether he had Hepatitis C or HIV, 
but the medical staff did not administer a rape kit.793  A.A. stated that “[t]he doctor told me that I 
had herpes, which he thinks I got from the rapes.”794  A.A. also reported that despite telling the 
doctor about the sexual assaults, the doctor took no action: “The doctor told me that he couldn’t 
do anything about the rapes and beatings, because that was a security issue, not a medical 
one.”795 
 
A.A. claimed that while at OPP there were also no available support services to help him as a 
victim of sexual assault: “There was no one I could talk with to help me with how I was feeling 
emotionally.  I don’t think OPP had a chaplain or counselor, and there were no religious services 
or any other type of support that I could find.”796  He said, “I would say without a doubt that the 
whole time I was at OPP, I had to deal with all this stuff on my own.  Not one person there tried 
to help me in any way.”797   
 
A.A. wrote that he was not the only one at OPP who was a victim of sexual assault.798  During 
his tenure at OPP, he claimed to have witnessed between five and seven other male inmates who 
were sexually assaulted; one transgender woman was so severely beaten that she was sent to the 
hospital.799   
 
Appealing to the Panel, A.A. wrote, “I think that what I went through and what I saw happening 
to some of the other people at OPP could have been prevented if OPP had done something to 
keep inmates like me—guys who are gay or who are going to be targeted by other inmates—
safe.”800 
 


(c) OPP’s Response to the Former Inmate’s 
Testimony


Following up on the testimony from A.A., which the Panel received prior to the hearing, the 
Panel requested that OPP produce any documentation that might be related to A.A.’s 
confinement at OPP, including whether he filed any grievances and whether the OPP responded 
to the grievances.801 


                                                      
791 Id. 
792 Id. 
793 Id. 
794 Id. 
795 Id. 
796 Id. 
797 Id. 
798 Id. 
799 Id. 3-4. 
800 Id. 4. 
801 App. A (Letter from Michael L. Alston, Attorney Advisor, Panel, to Marlin N. Gusman, Sheriff, OPSO 3 (Aug. 
3,  2011)) [hereinafter Supp. Data Request]. 
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Based on the documentation that the OPP submitted to the Panel regarding the history of A.A.’s 
grievances while he was in custody, the Panel closely questioned Major Michael Laughlin, 
Commander of SOD, about OPP’s response to A.A.’s alleged sexual assaults.  Major Laughlin 
testified that at the Panel’s request he undertook a review of A.A.’s grievance record at OPP and 
found that of the ten grievances that A.A. filed during his tenure at OPP, six went unanswered.802  
Among the unanswered grievances, was the first one that A.A. filed on February 3, 2009, which 
claimed that he was sexually assaulted.803  According to the record of A.A.’s grievances in the 
JMS that the OPP submitted to the Panel,804 A.A.’s February 3, 2009, grievance contained the 
following question and answer: “What is your complaint?  I’m a homosexual and have been 
forced to have sex 3 times, and assaulted.”805  The standard electronic grievance form also asked 
A.A. whether the grievance was an emergency.806  A.A.’s response was “yes” because “my life’s 
in danger and I’m scared.”807 
 
Major Laughlin explained what happened to A.A.’s first grievance: the staff picked up A.A.’s 
complaint on February 3, 2009, and entered it into the OPP’s computer system, which 
immediately sent the grievance to the electronic inbox of the warden of HOD, where it remained 
unanswered.808 
 
Speaking for the OPP, Colonel Jerry Ursin, Commander, IPC, admitted that in regard to A.A.’s 
first grievance, “we dropped the ball on that case as an organization.”809  
 
The OPP does not appear to have done much better in handling the other grievances that A.A. 
filed.  According to the record that OPP provided the Panel, on February 10, 2009, A.A. filed a 
second grievance in which he complained that a correctional officer removed clippers from the 
tier before A.A. had the chance to finish cutting his hair.810  In the grievance, A.A. stated that the 
officer “‘called me a faggot and cracker and told me he would beat my ass.  He works up here 
every day and I fear for my life.’”811  Major Laughlin testified that after the second grievance, 
OPP transferred A.A. to another floor at the HOD, but there was no evidence that the decision to 
transfer him was in response to the grievance.812  A.A. also filed grievances on March 3, 2009 
(requesting access to clippers), and March 4, 2009 (claiming assault).813  In the March 4, 2009, 
grievance, A.A. complained, “‘I got jumped by four other inmates and I’m scared to be on this 
side.’”814  The warden of the HOD did respond to this grievance by transferring A.A. to a 
different wing,815 but there was no documentation indicating that the warden investigated A.A.’s 


                                                      
802 Tr., M. Laughlin, 158:8. 
803 Id. 155:1-3. 
804 OPP Supp. Resp. (A.A.’s grievances) [hereinafter exh. B]; see Tr., G. Christensen, 153:21 (referring to exh. B). 
805 Exh. B 10. 
806 Id. 11. 
807 Id.; see also Tr., G. Christensen, 160:14-15. 
808 Id., M. Laughlin, 155:1-3, 6-12, 15-18, 156:1-3, 17. 
809 Id., J. Ursin, 180:7; see also id. 149:7-8. 
810 Id., M. Laughlin, 159:3, 159:20-160:1. 
811 Id. 160:1-3 (citing grievance form); see also exh. B 14. 
812 Tr., M. Laughlin, 161:5-8, 17-20. 
813 Id. 162:1-2, 10-12, 163:6-10. 
814 Id. 163:7-8 (quoting grievance form); see also exh. B 22. 
815 Tr., M. Laughlin, 164:3-4, 7-8. 
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claim that he was assaulted by four other inmates.816  On March 10, 2009, A.A. filed another 
grievance in which he stated, “‘I am having problems with the guys here, I don’t feel safe.  The 
guys are having a problem with me being a homosexual.  I’m scared to live over here.’”817  
Major Laughlin testified that by the time A.A. filed the March 10, 2009, complaint, OPP already 
moved him, but the OPP did not undertake any investigation into A.A.’s allegation of sexual 
harassment.818  Given that the March 10, 2009, grievance could be a criminal offense, the Panel 
asked why the warden would not have documented an investigation.819  Colonel Ursin admitted, 
“We have no paper trail that he documented it.”820  Again, Colonel Ursin said, “[W]e dropped 
the ball on this.”821 
 


(d) Testimony of Youth Advocate 
 
Mr. Wesley Ware, the director of BreakOUT!, provided testimony to the Panel on the treatment 
of young people who have served time at OPP who identify as being other than heterosexual.822 
Mr. Ware explained that “BreakOUT! is a project of the Juvenile Justice Project of Louisiana 
(JJPL) that focuses on working with LGBTQ [lesbian, gay, bisexual, transgender, and queer or 
questioning] young people to help reform the criminal justice system in New Orleans.”823  Prior 
to founding BreakOUT! in 2011, Mr. Ware, in his capacity as an advocate and investigator for 
the JJPL, visited youth in state and local facilities throughout Louisiana, focusing from 2007 to 
2010 on the needs of LGBTQ young people.824  
 
Mr. Ware stated that in the summer of 2011, youth members of BreakOUT!, most of whom are 
formerly incarcerated African American transgender women aged sixteen to twenty-four, 
conducted an informal, person-to-person survey of sixteen peers.825  All but one of the surveyed 
young people were African Americans; all were homeless or “marginally housed;” and most had 
previously engaged in sex work.826  Mr. Ware reported that of the 90% who had been detained, 
80% had experienced some form of sexual victimization at the OPP.827  Mr. Ware stated that 
“[t]he majority of the violence was considered ‘inmate versus inmate’ in areas with little staff or 
guard supervision.”828   
 


                                                      
816 Id. 164:12, 16-20. 
817 Id., G. Christensen, 165:3-6 (quoting grievance form); see also exh. B 26. 
818 Id., M. Laughlin, 165:10-11, 15. 
819 Id., G. Christensen, 167:11-13, 15-16. 
820 Id., J. Ursin, 167:17-18. 
821 Id. 168:3-4. 
822 Ware Test. (Apr. 15, 2011), available at  
http://www.ojp.usdoj.gov/reviewpanel/pdfs_sept11/Ware_Statement.pdf.  Mr. Ware’s testimony also appears in the 
Transcript of Record.  See Tr., W. Ware, 95:4-111:4. 
823 Id. 1. 
824 Id. 1, 2. 
825 Id. 2. 
826 Id. 
827 Id. 
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Citing a 2009 public letter from the American Civil Liberties Union to Sheriff Gusman, Mr. 
Ware noted that it is well known to the members of the transgender community in New Orleans 
that if they are detained at OPP, they should post bond as soon as possible or risk being raped.829   
 
Mr. Ware cited a number of examples of gay men and transgender women who experienced 
sexual victimization at the OPP.830  He read into the record a short statement from one young 
man, “Robert,” a “twenty-two year old gender-nonconforming, gay white male” who claimed to 
have experienced sexual victimization during his custody at OPP from December 2010 to 
February 2011.831  Robert’s statement is similar in many ways to A.A.’s: he claimed that during 
the classification process the OPP did ask him if he had any concerns for his safety; that the OPP 
housed him in HOD; that in the night, a larger inmate in the same housing unit overpowered him 
and raped him; that he screamed for help but no correctional officer responded; and that despite 
sustaining serious injuries, no correctional officer checked on him throughout the night.832   
 
On the morning after his alleged attack, Robert stated that he reported the assault to a 
correctional officer, and then two investigators from SOD interviewed him.833  Robert stated, 
“During the interview, one of the SOD investigators accused me of lying and called me a 
‘faggot.’  He accused me of wanting to have anal sex because I was a ‘faggot.’”834  Robert said 
that after the interview, OPP placed him in a holding cell for two to three hours and then took 
him to the hospital where a rape kit was completed.835  Robert questioned whether the rape kit 
was ever given to the Orleans Police Department.836  Robert said that when he was released from 
the hospital, the OPP placed him back in the same cell at HOD, next to the inmate who allegedly 
raped him.837 
 
Consistent with A.A.’s account, Robert stated that the OPP did not provide any follow-up 
medical or psychological support, nor did the OPP respond to any of his written grievances: 
 


The OPP never provided me with any additional medical or psychological 
treatment while I was in custody. 
 


                                                      
829 Id. 2-3 & n.1 (citing ACLU Seeks to End Rapes in New Orleans Parish Prison (Apr. 4, 2009), available at  
https://laaclu.org/newsArchive.php?id=330#n330; Letter from Marjorie R. Esman, Executive Director, ACLU of 
Louisiana, to Marlin N. Gusman, Sheriff, OPSO (Apr. 28, 2009), available at 
https://www.laaclu.org/PDF_documents/Letter_Gusman_042809.pdf). 
830 Ware Test. 3.  The Panel met informally with youth members of BreakOUT! on August 22, 2011, in New 
Orleans, Louisiana, and listened to first-hand accounts from young transgender women and gay men who claimed to 
have been mistreated at the OPP.  They stated that their filed grievances at the OPP received no responses.  They 
said that before Hurricane Katrina there was a separate, “protective custody” unit for LGBTQ inmates, which is now 
no longer an option.  They stated that there is only one social worker who serves all of the OPP; they claimed that 
they did not have access to counselors or chaplains. 
831 Id. 
832 Id. 3-4. 
833 Id. 4. 
834 Id. 
835 Id. 
836 Id. 4-5. 
837 Id. 5. 
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I filed a number of written grievances while I was at OPP, including an 
emergency grievance complaining about the rape as well as one complaining 
about being physically abuse[d] by an OPP guard.  I never received a response to 
my grievances.838 
 


Mr. Ware offered recommendations for improving the OPP based on consultations that 
BreakOUT! conducted with the local LGBTQ community, youth members of BreakOUT!, and 
criminal justice reform advocates in New Orleans.839  Echoing three of Ms. Cumming’s 
recommendations, Mr. Ware advised the OPP (1) to revamp its inmate-classification system to 
protect vulnerable inmates, noting in particular the needs of transgender inmates; (2) to 
strengthen its grievance and investigation procedures to respond more effectively to complaints 
of sexual victimization; and (3) to increase the staff-to-inmate ratio at the jail by decoupling 
funding of the jail from the size of the inmate population.840   
 
In addition, Mr. Ware suggested that staff at every level of the OPP should receive training on 
LGBTQ issues in consultation with national experts and local, formerly incarcerated LGBTQ 
individuals.841  Mr. Ware stated that OPP “should ensure proper medical care and follow-up for 
those in need of medical attention,” including victims of sexual assault, people with pre-existing 
conditions, and people living with HIV or AIDS.842  Mr. Ware said that OPP “should increase its 
accountability mechanisms to the community.”843  He suggested that the OPP convene regular 
meetings to listen to the concerns of community members, which may include attorneys, family 
members of inmates, and LGBTQ young people.844 
 
Along with Ms. Cumming, Mr. Ware appealed to the Panel as a part of the U.S. Department of 
Justice, to intervene with the OPP: “It is apparent that in addition to the recommendations 
already stated, we need federal oversight of our jail to realize full reform.”845 
 


iv. Facility-Specific Recommendations 


Based on the investigative record and the Panel’s onsite visit to the jail,846 the Panel is deeply 
disturbed by the apparent culture of violence at the OPP.847 848  During the tour of the OPP, 


                                                      
838 Id.  
839 Id. 5-6. 
840 Id. 
841 Id. 7. 
842 Id. 
843 Id. 
844 Id. 
845 Id. 8. 
846 Although the Panel compliments the OPP in undertaking the construction of a new, direct-supervision facility, 
the Panel found that many of the deplorable conditions of the jail have not changed significantly since the issuance 
of the OPP Letter of Finding.  See OPP Letter of Finding 21-22. 
847 On September 22, 2011, the Panel sent a letter of concern to Assistant Attorney General Thomas E. Perez, to 
bring to his attention the OPP’s admission that it failed to respond to inmate grievances alleging sexual assault.  
Letter from Dr. Reginald A. Wilkinson, Chairperson, Panel, to Thomas E. Perez, Assistant Attorney General, Civil 
Rights Division, U.S. Department of Justice (Sept. 22, 2011) (on file with the Panel).  In light of the absence of a 
negotiated resolution agreement between the OPP and the Justice Department, despite the issuance of the OPP Letter 
of Finding in September of 2009, the Panel wrote, “Two years is too long for the OPP to still operate as it does 
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inmates approached the Panel privately, stating that their grievances went unanswered.  These 
appeals are a particular cause for concern, given that the OPP admitted its failure in responding 
to A.A.’s grievances, that the Panel heard similar complaints from BreakOUT! youth members, 
and that the Panel heard testimony from both Ms. Cumming and Mr. Ware about the OPP’s 
dysfunctional grievance and investigation system.849  The Panel urges the OPP, consistent with 
the OPP Letter of Finding, to conduct a thorough review of its grievance process, making sure 
that all inmates receive a fair, timely response to every grievance, and that any investigation, no 
matter how minor, has sufficient documentation that would allow an outside organization to 
review the investigative process and understand the outcome. 
 
In its Letter of Finding, the Civil Rights Division concluded, “Staffing levels at OPP are 
inadequate to protect inmates from harm.”850  As a remedial measure, the Civil Rights Division 
recommended that the OPP should implement, “in accordance with generally accepted 
professional standards of correctional practice,”851 a program for safety and supervision to 
“[e]sure that correctional officer staffing and supervision levels are appropriate to adequately 
supervise inmates.”852  Noting that the testimony from Ms. Cumming and Mr. Ware support this 
assessment, the Panel concurs with the Civil Rights Division and urges the OPP to review its 
current staffing plan.    
 
The Panel, consistent with the recommendations of Ms. Cumming, Mr. Ware, and the Civil 
Rights Division,853 urges the OPP to implement an objective classification system that protects 
vulnerable inmates from sexual assault.854  At the hearing, Colonel Ursin agreed that the OPP 
needed to put into place an objective classification system that would better serve vulnerable 
inmates.855  The Panel encourages the OPP to improve the classification system as soon as 
possible. 
 


                                                                                                                                                                           
without court enforceable federal oversight.”  Id. 2.  On December 20, 2011, the chief of the Special Litigation 
Section of the Civil Rights Division responded.  Letter from Jonathan M. Smith, Chief, Special Litigation Section, 
Civil Rights Division, U.S. Department of Justice, to Dr. Reginald A. Wilkinson, Chairperson, Panel (Dec. 20, 
2011) (on file with the Panel).  Chief Smith wrote, “Attorneys from the Section are actively engaged with OPP 
leadership in settlement discussions.  We continue to be hopeful that the parties will agree upon a court-enforceable 
settlement.”  Id. 1. 
848 Just prior to the release of this Report, the Panel read with alarm a letter that the Southern Poverty Law Center 
(SPLC) of New Orleans sent to the OPP to seek protection for a transgender woman who was allegedly raped 
multiple times in February and March of 2012 while in OPP’s custody.  Letter from Katie Schwartzmann, Managing 
Attorney, SPLC, to Marlin N. Gusman, Sheriff, OPSO (Mar. 27, 2012), available at 
http://www.splcenter.org/sites/default/files/downloads/case/GusmanLetter03272012.pdf. 
849 The Panel acknowledges that it did review some investigations from SOD into allegations of sexual victimization 
that appeared to be thorough.  For example, the Panel found that the SOD’s investigation convincingly debunked the 
sexual assault claims of one of two named former inmates that the Panel identified in its letter to Sheriff Gusman on 
August 3, 2011.  See Supp. Data Request 3. 
850 OPP Letter of Finding 13. 
851 Id. 23. 
852 Id. 25. 
853 Id. 11-12.  “The classification system at OPP contributes to its deficiencies in safety and security.  Generally 
accepted correctional practices for classification systems utilize a variety of objective, behavior-based factors to 
determine the appropriate level of custody.”  Id. 11. 
854 See id. 26. 
855 Tr., J. Ursin, 186:17-20, 187:2; see also Gusman Test. 4. 
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In light of the Panel’s previous discussion on the importance of language in creating a 
correctional culture that has zero tolerance for sexual victimization,856 the Panel recommends 
that the OPP provide training to its staff on treating LGBTQ people with proper respect.857  The 
Panel supports Mr. Ware’s recommendation for the OPP to work with the local LGBTQ 
community in New Orleans as part of this effort. 
 
Although the OPP has protocols for providing victim services to inmates who may need them, 
the personal accounts from former inmates at OPP who claimed to be victims of sexual assault 
raise serious questions as to how accessible and effective the services actually are.  The Panel 
strongly recommends that the OPP review the quality of the services it provides to victims of 
sexual assault, which should include collaboration with victim-service providers in the 
community.858   


3. Common Themes 


Cognizant of the inherent limitations in drawing generalizations from the data that the Panel has 
gathered on the five jails that appeared at the September 2011 hearings, the Panel has 
nonetheless identified the following recurrent themes: (1) the importance of jail design in 
deterring inmate sexual victimization, (2) the value of outside oversight, (3) the reluctance of 
prosecutors to pursue cases involving inmate sexual assault, (4) the challenges that jails 
encounter in creating safe environments with increasingly limited resources, and (5) the 
importance of employing well-trained, professional correctional staff. 
 


a. Acknowledging the Importance of Facility Design 
 
Among the jails that the Panel invited to the September hearing there was a notable correlation 
between incidence of sexual victimization and facility design.  The two jails with low sexual 
victimization, Hinds County and the Moss Center, were both direct-supervision facilities, 
whereas two of the three jails with reported high sexual victimization, Clallam County and 
PTDC, were not.  The single outlier was the South White Street Jail, which the OPP 
characterized as a direct-supervision facility, but as already noted, the facility closed before the 
Panel could observe its operation.  For many local jurisdictions throughout the country, the Panel 
knows well that the construction of new, direct-supervision jails is a cost-prohibitive option to 
prevent the sexual victimization of inmates.  Nonetheless, in communities where jail construction 
or remodeling is on the agenda, community leaders and jail administrators should consider the 
security benefits of a direct-supervision design. 
 


b. Appreciating the Value of Outside Oversight 
 
Two of the three high-incidence jails that the Panel selected to appear at the September hearings, 
the PTDC and the OPP, were also recently the subject of Justice Department investigations, 
which resulted in specific recommendations for improving facility management.  The Panel 
contends that it is not a matter of coincidence that the BJS Report identified these facilities as 


                                                      
856 See supra Part II.A.3.c. 
857 See supra Part II.A.3.d. 
858 See supra Part II.A.3.f. 
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problematic, a result that was completely independent of the Civil Rights Division’s 
investigations and findings.  Although the Justice Department has a key role in holding 
correctional institutions accountable, Sheriff Glanz of TCSO and Director Ryan of MDCR 
reminded the Panel of the benefits that come from working with outside organizations in helping 
jails improve their operations.  Echoing their remarks, Director Arthur Wallenstein of the 
Montgomery County, Maryland, Department of Corrections and Rehabilitation, a jail 
administrator with significant experience in implementing PREA, also noted the importance of 
correctional institutions being open to outside oversight.859  Sheriff Glanz, Director Ryan, and 
Director Wallenstein commented on the important role that accreditation organizations have in 
holding jails to professional standards.  Jail administrators should consider what may prevent 
them from welcoming the opportunity of a neutral, outside organization’s review of their 
operations. 
 


c. Noting the Reluctance to Prosecute Sexual 
Victimization Cases Involving Inmates 


 
The Panel heard the frustrated testimony of more than one jail administrator who complained 
that prosecutors are often reluctant to take criminal cases that involve sexual victimization of 
inmates.  The Panel heard speculation that the reluctance may be attributable to a number of 
factors, including societal stereotypes about inmates, female staff members, and alternative 
sexual practices. 
 


d.  Recognizing the Resource Challenges that Jails Face 
 
The Panel heard from jail administrators about the challenges that they face under current 
economic conditions to maintain safe correctional institutions.  For smaller jails, notably in rural 
counties, it may be useful to identify off-the-shelf resources that may assist them in complying 
with the goals of PREA.  The Justice Department and the PREA Resource Center may be able to 
link jails with relevant materials that are readily available, such as online staff training on PREA 
or an objective inmate-classification system.  
 


e. Employing Well-Trained, Professional Staff  


The Panel heard testimony from sheriffs, jail administrators, and jail officials espousing the 
importance of employing well-trained, professional security staff.  Indeed, to prevent or at least 
limit the frequency of sexual assault, committed correctional professionals must work within a 
jail facility in which organizational culture does not permit language that gives the impression 
that any form of sexual impropriety is acceptable.  Proper training and staff awareness of 
evidence-based policies that are designed to prevent and address sexual impropriety, as well as 
measures or practices that monitor the effectiveness of and adherence to prescribed processes, 
are essential to the realization of a correctional environment that is free of sexual victimization. 
 
 


                                                      
859 Tr., A. Wallenstein, 19:8-22; see also Wallenstein Test. 11 (Apr. 15, 2011), available at 
http://www.ojp.usdoj.gov/reviewpanel/pdfs_sept11/testimony_wallenstein.pdf. 
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4. Topics for Further Study 


The Panel encourages academics and practitioners to conduct additional research on the 
following topics: 
 


a. What are the Specific Challenges of Big-City and Rural 
Jails in Preventing Inmate Sexual Victimization? 


 
The Panel is aware that the challenges that big-city jails face, such as the MDCR and the OPP, 
are significantly different from jails with much smaller inmate populations, staffing, and 
financial resources.  The Panel would like to encourage research that would provide practical 
tools not only to large jails but also to small, rural jails in implementing the goals of PREA.   
 


b. What are the Best Practices in Classifying and Housing 
LGBTQ Inmates? 


 
The Panel is aware of the directive in the proposed national standards that in considering housing 
and programming decisions for LGBTQ inmates, correctional institutions should “make 
individualized determinations about how to ensure the safety of each inmate.”860  The Panel 
heard testimony and received studies that both supported and criticized the practice of creating 
special units for LGBTQ inmates.861  The Panel encourages further evidence-based research on 
correctional institutions’ screening and housing practices that prevent the sexual victimization of 
gay and transgender women inmates.862   
 


c. What Would Encourage the Prosecution of Crimes 
Involving Inmate Sexual Victimization?  


 
The Panel encourages the Justice Department to fund research that would identify the factors that 
discourage local and federal prosecutors from pursuing criminal charges against either staff 
members or inmates when the victim of a sexual assault is an inmate.  The research might 
include convening a task force composed of prosecutors, prison administrators, and inmate 
advocacy groups to address this issue.863 


d. What are the Policies and Practices that Contribute to a 
Jail Culture that Has Zero Tolerance for Sexual 
Victimization? 


 
Through its public hearings and the issuance of this Report, the Panel has attempted to highlight 
many of the issues that jails encounter in preventing the sexual victimization of inmates.  When 
                                                      
860 Nat’l Standards, 76 Fed. Reg. at 6281 (§ 115.42(b)). 
861 Robinson Test. (Sept. 16, 2011), available at 
http://www.ojp.usdoj.gov/reviewpanel/pdfs_sept11/testimony_robinson.pdf; Russell K. Robinson, Masculinity as 
Prison: Sexual Identity, Race, and Incarceration, 99 CAL. L. REV. 1309 (2011); see also Susan Dolovich, Strategic 
Segregation in the Modern Prison, 48 AM. CRIM. L. REV. 1 (2011). 
862 See NIC, Lesbian, Gay, Bisexual, Transgender and Intersex Offenders, http://nicic.gov/LGBTI (last visited Mar. 
1, 2012). 
863 See Tr., T. Ryan, 322:1-15. 
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it comes to the sexual abuse of inmates, almost all jail administrators affirm that their facilities 
have a zero-tolerance policy.864  More important than stating a policy is knowing what actually 
works.  Mindful of the proposed national standards, the Panel encourages evidenced-based 
research on the policies and practices that contribute to jail cultures that keep inmates safe from 
sexual victimization. 
  


e. What are the Best Practices for Monitoring Compliance 
with a Jail’s Zero-Tolerance Policy for Sexual 
Victimization? 


The Panel has often found that the written policies on preventing sexual victimization in high-
and low-incidence correctional facilities may not differ significantly.  One of the distinguishing 
characteristics, however, between high- and low-incidence facilities is that the low-incidence 
facilities are often able to evaluate whether their practice complies with their stated policy.  To 
help jails with the process of self-evaluation when it comes to preventing and responding to the 
sexual abuse of inmates, the Panel encourages the development of effective tools, based on best 
practices, that jails can readily access that will assist them to identify their shortcomings and then 
take appropriate corrective actions.   


 
f. What are the Best Practices for Reliably Reporting 


Sexual Abuse in Jails? 


In reviewing correctional facilities’ investigative files, the Panel has found that some facilities 
still have significant problems when it comes to receiving, answering, and recording inmate 
complaints alleging sexual victimization; responding appropriately to a reported incident of 
sexual assault; conducting a well-documented investigation; taking warranted remedial actions; 
and providing proper medical and emotional support to victims.  The Panel encourages the 
development of technical assistance materials for jails that would assist them in reliably tracking 
inmate complaints alleging sexual victimization and responding to them based on best practices 
from the field.  In designing the materials, researchers should consider the needs of all jails, 
whether large or small, urban or rural.    
  
III. Conclusion 
 
The Panel takes the issues of sexual misconduct and sexual safety in correctional environments 
seriously.  We recognize that when a person is sexually abused, that person becomes the victim 
of a violent crime.  Our mission, especially in preparing for and during the hearings, is to help 
corrections practitioners and allied professionals achieve the spirit of PREA.  While we believe 
that jails, juvenile institutions, and prisons are making significant advancements to abate sexual 
victimization, much more can be done to prevent sexual assaults and to punish sexual predators.  
 
Through our hearings we have come to know and consequently document that many correctional 
jurisdictions deserve praise for their hard work.  Creating a corrections culture that seeks to 
eliminate sexual abuse takes considerable energy on the part of many in leadership.  We 


                                                      
864 See, e.g., id., J. Ursin, 130:6-9; id., W. Benedict, 235:15-19; id., T. Ryan, 284:19-285:4. 
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congratulate them on their efforts and thank them for their contributions to the continued 
professionalization of the corrections field.   
 
We realize that all correctional agencies want to reduce institutional assaults.  Unfortunately, the 
attention given to eliminating sexual abuse is not the same throughout the nation.  We know that 
sexual assaults can be reduced by changing attitudes toward potentially vulnerable populations, 
including female, LGBTQ, and physically frail inmates; paying close attention to institutional 
design and surveillance; providing offender education and staff training; improving operational 
policies and post orders; and monitoring adherence to established policies.  Moreover, a reliable 
inmate-classification system; improved efforts on the part of first responders, investigators, and 
prosecutors; and timely victim assistance and healthcare services will help an agency reduce, if 
not eliminate, inmate sexual victimization.  
 
With the goal of ending sexual violence in prisons and jails, we will continue to gather 
information that we hope will be helpful to correctional policymakers, administrators, line staff, 
and allied professionals.865  Our mission is nothing less than to assist correctional institutions to 
become safer and more humane. 


 


                                                      
865 In 2013, the BJS anticipates issuing the next surveys of sexual victimization in prisons, jails, and juvenile 
facilities based on inmate interviews.  The Panel will schedule hearings related to the surveys shortly after their 
publication. 









PREA Implementation 


General Information about the PREA Law 


PREA supports the elimination, reduction, and prevention of sexual abuse and sexual harassment 


within corrections systems.  PREA: 


 Establishes a zero-tolerance standard for the incidence of sexual abuse in confinement 


settings in the United States; 


 Makes the prevention of sexual abuse a top priority in each correctional system; 


 Develops and implements national standards for the detection, prevention, reduction, and 


punishment of prison rape; 


 Increases the accountability of corrections officials who fail to detect, prevent, reduce, 


and punish prison rape; 


 Requires the collection of statistical data regarding the prevalence of sexual abuse in 


facilities; and 


 Provided periodic funding of grants for state correctional systems to address factors that 


contribute to the incidence of sexual abuse1.   


Click here more detailed information about the law. 


  


                                                           
1 Funding has been exhausted and is not available through this grant program any longer. 
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The PREA Standards 
 


The final National Standards to Prevent, Detect, and Respond to Prison Rape (PREA Standards) 


were signed by Attorney General Eric Holder on May 16, 2012 and released by the United States 


Department of Justice on May 17, 2012.  They were published in the Federal Register on June 


20, 2012. 


The standards are immediately effective for the Bureau of Prisons.  They become effective for 


jails sixty (60) days following their publication in the Federal Register, or on August 20, 2012.  


Audits on the PREA Standards will begin on or around August 20, 2013.  


Click here to view the final standards. 
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Definitions and Terms 


The following definitions are included in the National Standards to Prevent, Detect and Respond 


to Sexual Abuse.  In your jail’s review of operations, policies, and procedures, consider 


incorporating these definitions.  Also review the specific language in your state statutes2 


regarding custodial sexual misconduct as you finalize your policies/procedures. 


Abuse-Related Definitions 


Sexual abuse includes— 


(1) Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or resident; 


and 


 


(2) Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or 


volunteer. 


Sexual abuse by another inmate, detainee, or resident includes— 


Any of the following acts, if the victim does not consent, is coerced into such act by overt or 


implied threats of violence, or is unable to consent or refuse: 


(1) Contact between the penis and the vulva or the penis and the anus, including penetration, 


however slight; 


 


(2) Contact between the mouth and the penis, vulva, or anus; 


 


(3) Penetration of the anal or genital opening of another person, however slight, by a hand, 


finger, object, or other instrument; and 


 


(4) Any other intentional touching, either directly or through the clothing, of the genitalia, 


anus, groin, breast, inner thigh, or buttocks of any person, excluding contact incidental to 


a physical altercation. 


Sexual abuse by a staff member, contractor, or volunteer includes— 


(1) Contact between the penis and the vulva or the penis and the anus, including penetration, 


however slight; 


(2) Contact between the mouth and the penis, vulva, or anus; 


                                                           
2 See The Project on Addressing Prison Rape.  Fifty State Survey of Official Misconduct Statutes, 2009  


(http://www.wcl.american.edu/nic/documents/50StateSurveyofOfficialMisconductStatutesFINAL_August2


009.pdf?rd=1b) 



http://www.wcl.american.edu/nic/documents/50StateSurveyofOfficialMisconductStatutesFINAL_August2009.pdf?rd=1b

http://www.wcl.american.edu/nic/documents/50StateSurveyofOfficialMisconductStatutesFINAL_August2009.pdf?rd=1b





Implementing The Prison Rape Elimination Act:  A Toolkit for Jails 


 


(3) Contact between the mouth and any body part where the staff member, contractor, or 


volunteer has the intent to abuse, arouse, or gratify sexual desire; 


(4) Penetration of the anal or genital opening, however slight, by a hand, finger, object, or 


other instrument, that is unrelated to official duties or where the staff member, contractor, 


or volunteer has the intent to abuse, arouse, or gratify sexual desire; 


(5) Any other intentional contact, either directly or through the clothing, of or with the 


genitalia, anus, groin, breast, inner thigh, or the buttocks that is unrelated to official 


duties or where the staff member, contractor, or volunteer has the intent to abuse, arouse, 


or gratify sexual desire; 


(6) Any attempt, threat, or request by a staff member, contractor, or volunteer to engage in 


the activities described in paragraphs (1) – (5) of this section; 


(7) Any display by a staff member, contractor, or volunteer of his or her uncovered genitalia, 


buttocks, or breast in the presence of an inmate, detainee, or resident, and 


(8) Voyeurism by a staff member, contractor, or volunteer. 


Voyeurism by a staff member, contractor, or volunteer means an invasion of privacy of an 


inmate, detainee, or resident by staff for reasons unrelated to official duties, such as peering at an 


inmate who is using a toilet in his or her cell to perform bodily functions; requiring an inmate to 


expose his or her buttocks, genitals, or breasts; or taking images of all or part of an inmate’s 


naked body or of an inmate performing bodily functions. 


Sexual harassment includes— 


(1) Repeated and unwelcome sexual advances, requests for sexual favors, or verbal 


comments, gestures, or actions of a derogatory or offensive sexual nature by one inmate, 


detainee, or resident directed toward another; and 


(2) Repeated verbal comments or gestures of a sexual nature to an inmate, detainee, or 


resident by a staff member, contractor, or volunteer, including demeaning references to 


gender, sexually suggestive or derogatory comments about body or clothing, or obscene 


language or gestures. 


General Definitions 


Agency means the unit of a State, local, corporate, or nonprofit authority, or of the Department 


of Justice, with direct responsibility for the operation of any facility that confines inmates, 


detainees, or residents, including the implementation of policy as set by the governing, corporate, 


or nonprofit authority. 


Agency head means the principal official of an agency. 


Community confinement facility means a community treatment center, halfway house, 


restitution center, mental health facility, alcohol or drug rehabilitation center, or other 


community correctional facility (including residential re-entry centers), other than a juvenile 
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facility, in which individuals reside as part of a term of imprisonment or as a condition of pre-


trial release or post release supervision, while participating in gainful employment, employment 


search efforts, community service, vocational training, treatment, educational programs, or 


similar facility-approved programs during non-residential hours. 


Contractor means a person who provides services on a recurring basis pursuant to a contractual 


agreement with the agency. 


Detainee means any person detained in a lockup, regardless of adjudication status. 


Direct staff supervision means that security staff are in the same room with, and within 


reasonable hearing distance of, the resident or inmate. 


Employee means a person who works directly for the agency or facility. 


Exigent circumstances means any set of temporary and unforeseen circumstances that require 


immediate action in order to combat a threat to the security or institutional order of a facility. 


Facility means a place, institution, building (or part thereof), set of buildings, structure, or area 


(whether or not enclosing a building or set of buildings) that is used by an agency for the 


confinement of individuals. 


Facility head means the principal official of a facility. 


Full compliance means compliance with all material requirements of each standard except for 


de minimis violations, or discrete and temporary violations during otherwise sustained periods of 


compliance. 


Gender nonconforming means a person whose appearance or manner does not conform to 


traditional societal gender expectations. 


Inmate means any person incarcerated or detained in a prison or jail. 


Intersex means a person whose sexual or reproductive anatomy or chromosomal pattern does 


not seem to fit typical definitions of male or female.  Intersex medical conditions are sometimes 


referred to as disorders of sex development. 


Jail means a confinement facility of a Federal, State, or local law enforcement agency whose 


primary use is to hold persons pending adjudication of criminal charges, persons committed to 


confinement after adjudication of criminal charges for sentences of one year or less, or persons 


adjudicated guilty who are awaiting transfer to a correctional facility. 


Juvenile means any person under the age of 18, unless under adult court supervision and 


confined or detained in a prison or jail.. 
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Juvenile facility means a facility primarily used for the confinement of juveniles pursuant to the 


juvenile justice system or criminal justice system. 


Law enforcement staff means employees responsible for the supervision and control of 


detainees in lockups. 


Lockup means a facility that contains holding cells, cell blocks, or other secure enclosures that 


are: 


(1) Under the control of a law enforcement, court, or custodial officer; and 


(2) Primarily used for the temporary confinement of individuals who have recently been 


arrested, detained, or are being transferred to or from a court, jail, prison, or other agency. 


Medical practitioner means a health professional who, by virtue of education, credentials, and 


experience, is permitted by law to evaluate and care for patients within the scope of his or her 


professional practice. A “qualified medical practitioner” refers to such a professional who has 


also successfully completed specialized training for treating sexual abuse victims. 


Mental health practitioner means a mental health professional who, by virtue of education, 


credentials, and experience, is permitted by law to evaluate and care for patients within the scope 


of his or her professional practice. A “qualified mental health practitioner” refers to such a 


professional who has also successfully completed specialized training for treating sexual abuse 


victims. 


Pat-down search means a running of the hands over the clothed body of an inmate, detainee, or 


resident by an employee to determine whether the individual possesses contraband. 


Prison means an institution under Federal or State jurisdiction whose primary use is for the 


confinement of individuals convicted of a serious crime, usually in excess of one year in length, 


or a felony. 


Resident means any person confined or detained in a juvenile facility or in a community 


confinement facility. 


Secure juvenile facility means a juvenile facility in which the movements and activities of 


individual residents may be restricted or subject to control through the use of physical barriers or 


intensive staff supervision.  A facility that allows residents access to the community to achieve 


treatment or correctional objectives, such as through educational or employment programs, 


typically will not be considered to be a secure juvenile facility. 


Security staff means employees primarily responsible for the supervision and control of 


inmates, detainees, or residents in housing units, recreational areas, dining areas, and other 


program areas of the facility. 


Staff means employees. 
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Strip search means a search that requires a person to remove or arrange some or all clothing so 


as to permit a visual inspection of the person’s breasts, buttocks, or genitalia. 


Transgender means a person whose gender identity (i.e. internal sense of feeling male or 


female) is different from the person’s assigned sex at birth. 


Substantiated allegation means an allegation that was investigated and determined to have 


occurred. 


Unfounded allegation means an allegation that was investigated and determined not to have 


occurred. 


Unsubstantiated allegation means an allegation that was investigated and the investigation 


produced insufficient evidence to make a final determination as to whether or not the event 


occurred. 


Volunteer means an individual who donates time and effort on a recurring basis to enhance the 


activities and programs of the agency. 


Youthful inmate means any person under the age of 18 who is under adult court supervision and 


incarcerated or detained in a prison or jail. 


Youthful detainee means any person under the age of 18 who is under adult court supervision 


and detained in a lockup. 
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Training and Education 


Employee Training 


Standard 115.31 lists the training topics for all employees who have contact with inmates.  The 
standard specifies that the training must be tailored to the gender of the inmates at the 
employee’s facility, and that employees should receive additional training if transferring 
between facilities that house inmates of different genders.  The standard provides information 
on when current employees who have not received this training should be trained following the 
release of the PREA standards, and the requirements for in-service training.  


The DOJ explains that this standard implicitly includes training on relevant linguistic, ethnic, and 
cultural differences of inmates.  Additionally, the DOJ recommends that agencies: (1) use the 
incident review process to make adjustments to training curricula; and (2) that agencies work 
with local rape crisis centers to ensure the training includes the most current information on 
sexual abuse, if possible (pp. 81-83).


Volunteer and Contractor Training 


Standard 115.32 requires agencies to ensure that all volunteers and contractors (who have 
contact with inmates) are trained on their responsibilities under the agency’s sexual abuse and 
sexual harassment prevention, detection, and response policies and procedures.  This training is 
based on the services provided by volunteers and contractors and on the level of contact they 
have with inmates. 


Inmate Education 


Standard 115.33 requires agencies to educate inmates on certain topics during the intake 
process, and to provide further information to inmates within 30 days of intake.  The standard 
also specifies the timeline for agencies to educate inmates who have not received such 
education, and requires agencies to further educate inmates upon transfer to other facilities, in 
the event that policies and procedures change.  The standard requires the agency to provide this 
education in formats accessible to all inmates, including those with disabilities and those who 
are limited English proficient, and to document inmate participation in these education sessions.  
Finally, the standard requires agencies to provide key information to inmates on a continuous 
basis through readily available or visible posters, handbooks, or other written formats. 


The DOJ encourages in-person education and tailored trainings to the extent that resources allow 
(p. 85).  
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Specialized Training: Medical and Mental Health Care 


Standard 115.35 requires agencies to train all full- and part-time medical and mental 
health practitioners who work regularly in its facilities on certain topic areas, including 


detecting signs of sexual abuse and sexual harassment, preserving physical evidence of 


sexual abuse, responding professionally to victims of sexual abuse and harassment, and 


proper reporting of allegations of sexual abuse and sexual harassment.  Additionally, if the 


agency employs any medical staff conducting forensic exams, those staff members are required 


to receive appropriate training.  


The DOJ states that this standard is meant to direct agencies to obtain appropriate and proper 
training for in-house medical staff if they decide to perform forensic examinations on-site, but 
that this direction is not intended to encourage agencies to create in-house forensic programs


(p. 88). 


Resources 


 Wisconsin Department of Corrections – PREA Summary – Adult (English and Spanish)


(http://www.wi-doc.com/MISC_pages/PREA.pdf)


 American University, Washington College of Law – Breaking the Code of Silence,


Correctional Officers Handbook (nicic.gov/Library/022473)


 American University, Washington College of Law – Curriculum:  Addressing Sexual


Abuse of Youth in Custody (http://www.wcl.american.edu/endsilence/)


 National Institute of Corrections – Your Role: Responding to Sexual Abuse


(http://www.nicic.gov)


 Visit the National Institute of Corrections (www.nicic.gov), the American University


Washington College of Law’s Project on Addressing Prison Rape


(www.wcl.american.edu/endsilence/), the Center for Innovative Public Policies


(www.cipp.org) and The Moss Group (http://www.mossgroup.us) websites for numerous


training curricula on the topic of sexual safety of inmates (including PREA and Staff


Sexual Misconduct).



http://www.wi-doc.com/MISC_pages/PREA.pdf

http://nicic.gov/Library/022473

http://www.wcl.american.edu/endsilence/

http://www.nicic.gov/

http://www.nicic.gov/

http://www.wcl.american.edu/endsilence/

http://www.cipp.org/

http://www.mossgroup.us/
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Reporting 


Inmate Reporting 


Standard 115.51 requires that agencies provide multiple ways for inmates to report sexual abuse 
and harassment, and at least one way for inmates to report to an entity that is not part of the 
agency. The standard also requires that agencies provide contact information to inmates 
detained solely for civil immigration purposes for relevant consular officials and officials at the 


Department of Homeland Security. Finally, staff must have a method to report privately sexual 
abuse and harassment of inmates, and staff must accept and promptly document reports that 
are made verbally, in writing, anonymously, and from third parties. 


The DOJ provides guidance to agencies that addresses: (1) the types of entities that constitute “a


public or private entity or office that is not part of the agency”; (2) the contractual arrangements


recommended with the outside entity; (3) best practice in this area; and (4) the role required of 


the outside entity (pp. 101-103).  Further, the DOJ provides explanation for the requirement of a 


“private” reporting method (p. 103). 


Inmates with Disabilities and Inmates who are Limited English Proficient 


Standard 115.16 requires agencies to ensure that inmates with disabilities have an equal


opportunity to participate in or benefit from the agency’s efforts to prevent, detect, and respond


to sexual abuse and sexual harassment.  It also requires that inmates who are limited English


proficient have meaningful access to all such agency efforts.  The standard gives a number of


required steps that agencies must take in order to meet these requirements.  These steps include


providing access to appropriate interpreters for both inmates with disabilities and inmates who


are limited English proficient, and formatting or communicating written materials to inmates
with disabilities.  


Finally, the standard requires that the agency not rely on inmate interpreters, inmate readers, or


other types of inmate assistants except in limited circumstances where an extended delay in


obtaining an effective interpreter could compromise the inmate’s safety, the performance of


first-response duties under Standard 115.64, or the investigation of the inmate’s allegations.


The DOJ specifies that this final standard does not, nor is it intended to, go beyond the relevant 


Federal civil rights laws,1 and that it intends to protect all inmates while providing agencies with


discretion over how to provide the requisite information and interpretation services (p. 63).  The 


DOJ also recommends a number of options to agencies attempting to comply with this standard,


as well as some recommended resources (pp. 64-672). 


1 Title II of the Americans with Disabilities Act (ADA), 42 U.S.C. 12101, 12131 et seq. 


(www.ada.gov/pubs/adastatute08.htm); Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794 


(http://uscode.house.gov/download/pls/29C16.txt); and Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d 


et seq. (http://uscode.house.gov/download/pls/42C21.txt). 
2 Jail-related resources can also be found at the webpage of the Disability Rights Section of the Civil Rights 


Division of the United States Department of Justice, found at www.justice.gov/crt/about/drs/?r44b=no 



http://www.ada.gov/pubs/adastatute08.htm

http://uscode.house.gov/download/pls/29C16.txt

http://uscode.house.gov/download/pls/42C21.txt

file:///C:/Users/casbridge/Documents/OneNote%20Notebooks/2012%20Archive/07%20July/Toolkit%20Items/Jail%20Toolkit/www.justice.gov/crt/about/drs/%3fr44b=no
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Exhaustion of Administrative Remedies 


Standard 115.52 outlines agency requirements for the inmate administrative grievance


procedures. This standard does not apply if an agency does not have administrative procedures


to address inmate grievances regarding sexual abuse.


The standard provides requirements for grievance procedure timelines, including submission of 


grievances, the issuing of agency decisions, length of agency time extensions, when inmates
may consider their requests to be denied at that level, and similar timelines for emergency 


grievances.  It also addresses inmates’ rights to submit grievances alleging sexual abuse to


someone other than the alleged abuser.   


Finally, the standard requires the agency to allow third parties (e.g. fellow inmates, staff 
members, family members, attorneys and outside advocates) to assist inmates in filing requests 
for administrative remedies relating to allegations of sexual abuse, and to allow third parties to 
file such requests on behalf of inmates.  The facility may require the alleged victim to agree to 
have the request filed on his or her behalf, and to pursue personally any subsequent steps in the 


administrative remedy process.  


The DOJ addresses that a grievance system cannot be the only, or even primary, method for


inmates to report abuse(p. 107).


Third-Party Reporting 


Standard 115.54 requires that the agency establish a method to receive third-party reports of 
sexual abuse and sexual harassment, and publically distribute information on how to report 
sexual abuse and sexual harassment on behalf of an inmate.


The DOJ suggests using the agency’s websites, postings at the facility, and printed pamphlets


as options for  publically  distributing  information (p. 115). 


Staff and Agency Reporting Duties 


Standard 115.61 requires all staff to report immediately any of the following:  (1) knowledge,


suspicion, or information regarding an incident of sexual abuse or sexual harassment that


occurred in a facility (whether or not it is part of the agency); (2) retaliation against inmates or


staff who reported such an incident; and (3) any staff neglect or violation of responsibilities that


may have contributed to an incident or to retaliation.   


“Staff” in this standard includes medical and mental health staff members and contractors, who 
are also required to inform inmates of their duty to report to the agency, as well as the 
limitations of confidentiality at the initiation of services.  Additionally, the standard addresses 


confidentiality issues, and requires agencies to prohibit staff from revealing information about 
sexual abuse reports to anyone other than to the extent necessary, as specified in agency policy.
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Finally, the standard requires agencies to report allegations of sexual abuse in which the alleged


victim is under the age of 18 or considered a vulnerable adult to designated state or local services 


agencies, and for facilities to report all allegations of sexual abuse and sexual harassment,
including third-party and anonymous reports, to the facility’s designated investigators.


The DOJ notes that an individual who needs to know certain information relating to a sexual
abuse report should receive only the information necessary to make treatment, investigation, and


other security and management decisions (p. 118). 


Protection Against Retaliation 


Standard 115.67 requires agencies to establish a policy to protect all inmates and staff members


from retaliation if they report sexual abuse and sexual harassment or to protect from retaliation


those who cooperate with sexual abuse or sexual harassment investigations.  The standard


specifies what should be included in the policy and required actions to be taken by the agency to


protect inmates, staff, and those who report they are in fear of retaliation; and further possible


actions the agency could take to ensure the protection of such individuals.


The DOJ recognizes that, because of space restraints, some facilities will not be able to


accommodate housing changes for inmate protection and may need to employ alternative


protection measures (p. 128). 


Click here for more suggested guidance regarding reporting allegations. 


Resources 


 The Project on Addressing Prison Rape.  Fifty State Survey of State Vulnerable Persons


Statutes  (http://www.wcl.american.edu/endsilence/statesurveys.cfm)


 The Project on Addressing Prison Rape.  Fifty State Survey of State Mandatory Reporting


Laws (http://www.wcl.american.edu/endsilence/statesurveys.cfm)


 Colorado Department of Public Safety.  Building Blocks for Institutional Safety


(http://dcj.state.co.us/ors/pdf/PREA/Building_Block_Bulletins/BB_No3_SF_ver4FV.pdf)



http://www.wcl.american.edu/endsilence/statesurveys.cfm

http://www.wcl.american.edu/endsilence/statesurveys.cfm

http://dcj.state.co.us/ors/pdf/PREA/Building_Block_Bulletins/BB_No3_SF_ver4FV.pdf
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Part 3—Appendix—PREA Background Information 


This appendix provides supplemental information on PREA and is intended for those jail 


officials that might be new to the Law and interested in a more comprehensive understanding of 


its history, content, and external federal stakeholders. 


3.1—The Historical Perspective 


Unanimously passed by Congress, the Prison Rape Elimination Act (PREA) was signed on 


September 4, 2003, by President George W. Bush and became the first federal legislation 


addressing the issue of sexual assault in correctional settings. The Act applies to sexual abuse in 


all custodial corrections settings, including prisons, jails, police lock-ups, juvenile detention 


facilities, and community residential settings. Moreover, the Act applies to all types of sexual 


misconduct against an inmate, including abuse by fellow inmates and staff. 


Sexual abuse of inmates in a jail has implications that extend beyond their release into the 


community.  During the debate of the Prison Rape Elimination Act, Congress found that “prison 


rape endangers the public safety by making brutalized inmates more likely to commit crimes 


when they are released—as 600,000 inmates are each year… [and that] victims of prison rape 


suffer severe physical and psychological effects that hinder their ability to integrate into the 


community and maintain stable employment upon their release from prison.”14 In custodial 


settings, sexual abuse of inmates by other inmates or staff seriously compromises the safety and 


security of all persons within the facility, impacts the professional stature of staff, poses serious 


medical and mental health risks, and impacts taxpayers who must pay for medical and mental 


health treatment of victims and, in some cases, the major financial cost of civil litigation.  


  


                                                           
14 Public Law 108-79, see http://www.ojjdp.gov/about/PubLNo108-79.txt 



http://www.ojjdp.gov/about/PubLNo108-79.txt
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3.2—Summary of the PREA Law 


PREA consists of ten sections: 


 Section One provides the title of the Act and a Table of Contents. 


 


 Section Two describes a variety of research findings and data (i.e., how under-reporting 


complicates estimates of prevalence, the relationship between rape and communicable 


diseases, etc.) and discusses the impact of rape and prison sexual abuse on public safety, 


public health, and institutional violence. 


 


 Section Three establishes a zero-tolerance standard for the incidence of inmate sexual 


abuse and rape; requires prevention of inmate sexual abuse and rape a top priority in each 


corrections facility; requires the development and implementation of national standards 


for the detection, prevention, and punishment of prison rape; mandates an increase in 


available data and information on the incidence of inmate sexual abuse and rape; 


standardizes the definitions used for data collection; increases accountability of 


corrections officials who fail to detect, prevent, reduce, and punish prison rape; and 


protects the Eighth Amendment rights of federal, state and local inmates. 


 


 Section Four directs the Bureau of Justice Statistics (BJS) to conduct annual 


comprehensive statistical reviews and analyses of the incidence and effects of prison 


rape. It requires: (1) the reviews and analyses to be based on a sample of not less than ten 


percent of all Federal, State, and county prisons, and a representative sample of municipal 


prisons that includes at least one prison from each State; and (2) Federal, State, or local 


officials or facility administrators that receive a request from the Bureau to participate in 


the national survey and provide access to any inmates under their legal custody. 


 


Section Four also establishes within the Department of Justice the Review Panel on 


Prison Rape.  See Appendix Section 3.4 for more information on the Review Panel’s 


activities.  


 


Additionally, Section Four requires the Attorney General to submit an annual report to 


Congress and the Secretary of Health and Human Services on Bureau and Panel activities 


regarding prison rape and authorizes appropriations for FY 2004 through 2010.  


 


 Section Five establishes within the National Institute of Corrections (NIC) a national 


clearinghouse for the provision of information, assistance, and training to Federal, State, 


and local authorities for the prevention, investigation, and punishment of prison rape. 
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 Section Six directs the Attorney General to provide grant funding to assist States in 


PREA implementation to ensure that budgetary circumstances do not compromise efforts 


to protect inmates and to safeguard the communities to which inmates return.  


Appropriations are authorized for FY 2004 through 2010, with a limitation. 


 


 Section Seven establishes the National Prison Rape Elimination Commission.  See 


Appendix Section 3.3 for more information. 


 


 Section Eight directs the Attorney General, within one year after receiving these 


recommended standards, to publish a final rule adopting national standards. This 


section provides for a five percent reduction of any amount of grant funds to prisons that 


a State would otherwise receive for a fiscal year, unless the chief executive of the State 


submits to the Attorney General: (1) a certification that the State has adopted, and is in 


full compliance with, the national standards; or (2) an assurance that not less than five 


percent of such amount shall be used only to enable the State to adopt and achieve full 


compliance with such standards, so as to ensure that such certification may be submitted 


in future years. This section also requires the Attorney General to publish an annual 


report listing each grantee that is not in compliance with the standards.  


 


 Section Nine prohibits accreditation organizations that fail to adopt accreditation 


standards for the detection, prevention, reduction, and punishment of prison rape from 


receiving Federal funding.  


 


 Section Ten defines sexual assault and rape to include: (a) the carnal knowledge, oral 


sodomy, sexual assault with an object, or sexual fondling of a person, forcibly or against 


that person's will; (b) the carnal knowledge, oral sodomy, sexual assault with an object, 


or sexual fondling of a person not forcibly or against the person's will, where the victim is 


incapable of giving consent because of his or her youth or his or her temporary or 


permanent mental or physical incapacity; or  (c) the carnal knowledge, oral sodomy, 


sexual assault with an object, or sexual fondling of a person achieved through the 


exploitation of the fear or threat of physical violence or bodily injury. 


 


The text of Public Law 108-79 can be found in many places on the Internet. One such location is 


http://www.ojjdp.gov/about/PubLNo108-79.txt. 


  


 


 


 


  



http://www.ojjdp.gov/about/PubLNo108-79.txt
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3.3—Federal Partners and Their Roles in Implementing PREA 


The United States Department of Justice 


The U.S. Department of Justice has many different components that have responsibilities under 


PREA for the implementation of the standards, compliance monitoring, operational reviews, and 


provision of assistance.  Below is a brief summary of those partners and their roles. 


 


The Office of the United States Attorney General (OAG) 


The Office of the U.S. Attorney General is responsible for issuing a final set of National 


Standards to Prevent, Detect, and Eliminate Prison Rape.  The OAG also manages the Review 


Panel on Prison Rape. 


 


The Office of Justice Programs (OJP) 


Within the Office of Justice Programs, the following agencies play major roles in PREA-related 


areas, as well many other areas within the criminal justice field.   


 


The Bureau of Justice Statistics (BJS) 


BJS is required to carry out an annual comprehensive statistical review and analysis of 


the incidence and effects of prison rape. This statistical review will identify the common 


characteristics of both victims and perpetrators of prison rape and the prisons and prison 


systems with a high incidence of prison rape through scientifically appropriate sampling 


methods.  The review is also required to study the characteristics of current and former 


inmates.  Finally, the review is to provide a listing and ranking of institutions according 


to the incidence of prison rape as well as a list of institutions that did not cooperate with 


the survey. 


To this end, BJS has published a number of reports since 2004.  All of these reports can 


be found on the BJS website, http://bjs.ojp.usdoj.gov. 


 


The Bureau of Justice Assistance (BJA) 


BJA (www.ojp.gov/BJA) provides funding and technical assistance to assist criminal 


justice agencies’ in the development of policy and training materials. BJA has provided 


several years of funding to state departments of corrections to assist them in responding 


to PREA.    


 


The Office of Juvenile Justice and Delinquency Prevention (OJJDP) 


OJJDP (www.ojjdp.gov) assists with development of policy, training, and coordination 


among all juvenile justice agencies across the United States.  OJJDP manages technical 


assistance and provides a network for communication across the country.   


 


 


 



http://bjs.ojp.usdoj.gov/

http://www.ojp.gov/BJA

http://www.ojjdp.gov/
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The National Institute of Corrections (NIC)  


NIC (www.nicic.gov), provides jails, community corrections agencies, and prisons with 


training, technical assistance and resources. 


The National Institute of Justice (NIJ) 


NIJ (www.nij.gov) — the research, development, and evaluation arm of the Department 


of Justice — provides grants for research on a variety of topics including prisoner rape, 


encouraging academics and research-based agencies to expand further the breadth of 


knowledge regarding the prevalence of sexual violence in detention, vulnerable 


populations, and best practices for prevention and response efforts.  



file:///C:/Users/casbridge/Documents/OneNote%20Notebooks/2012%20Archive/06%20June/Toolkit%20Items/Jail%20Toolkit/Narrative%20Sections/www.nicic.gov

file:///C:/Users/casbridge/Documents/OneNote%20Notebooks/2012%20Archive/06%20June/Toolkit%20Items/Jail%20Toolkit/Narrative%20Sections/www.nij.gov
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3.4—The National Prison Rape Elimination Commission (NPREC) 


In July 2004, Congress appointed members to the National Prison Rape Elimination Commission 


to begin the task of developing national standards with the purpose to prevent, detect, and 


eliminate prison rape. The law also mandated that the Commission consider the impact of cost, 


current political structures, and the innumerable differences between different types of facilities 


and systems across the country. The work of the Commission resulted in a set of standards that 


served as a basis for the draft PREA standards that were issued in 2011.    


 


At the conclusion of four years of hearings, data collection, and public forums, the Commission 


issued their Final Report of Findings and standards.  The final Commission report can be located 


at:  https://www.ncjrs.gov/pdffiles1/226680.pdf. 


 


The following is a summary of their findings, the complete discussion of which can be found in 


their Final Report published in June 2009.   


  


FINDING 1 Protecting prisoners from sexual abuse remains a challenge in correctional 


facilities across the country. Too often, in what should be secure environments, 


men, women, and children are raped or abused by other incarcerated individuals 


and corrections staff.  


 


FINDING 2 Sexual abuse is not an inevitable feature of incarceration. Leadership matters; 


corrections administrators can create a culture within facilities that promotes 


safety instead of one that tolerates abuse. 


 


FINDING 3 Certain individuals are more at risk of sexual abuse than others.  Corrections 


administrators must routinely do more to identify those who are vulnerable and 


protect them in ways that do not leave them isolated and without access to 


rehabilitative programming.  


 


FINDING 4 Few correctional facilities are subject to the kind of rigorous internal monitoring 


and external oversight that would reveal why abuse occurs and how to prevent it.  


Dramatic reductions in sexual abuse depend on both.  


 


FINDING 5 Many victims cannot safely and easily report sexual abuse, and those who speak 


out often do so to no avail. Reporting procedures must be improved to instill 


confidence and protect individuals from retaliation without relying on isolation.  


Investigations must be thorough and competent. Perpetrators must be held 


accountable through administrative sanctions and criminal prosecution.  


 



https://www.ncjrs.gov/pdffiles1/226680.pdf
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FINDING 6 Victims are unlikely to receive the treatment and support known to minimize the 


trauma of abuse. Correctional facilities need to ensure immediate and ongoing 


access to medical and mental health care and supportive services. 


 


FINDING 7 Juveniles in confinement are much more likely than incarcerated adults to be 


sexually abused, and they are particularly at risk when confined with adults. To be 


effective, sexual abuse prevention, investigation, and treatment must be tailored to 


the developmental capacities and needs of youth. 


 


FINDING 8 Individuals under correctional supervision in the community, who outnumber 


prisoners by more than two to one, are at risk of sexual abuse. The nature and 


consequences of the abuse are no less severe, and it jeopardizes the likelihood of 


their successful reentry.  


 


FINDING 9 A large and growing number of detained immigrants are at risk of sexual abuse.  


Their heightened vulnerability and unusual circumstances require special 


interventions.  


 


At the conclusion of their work, the National Prison Rape Elimination Commission was 


sunsetted in June 2009.  More information on the NPREC can be found at the University of 


North Texas Libraries Archive:  


http://cybercemetery.unt.edu/archive/nprec/20090820154824/http://nprec.us/home/  



http://cybercemetery.unt.edu/archive/nprec/20090820154824/http:/nprec.us/home/
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Administrative Considerations

Self-Assessment Checklist

 Section I - Administrative Considerations 

1) Agency Zero Tolerance Policy

2) Staffing, Personnel & Facility Considerations

3) Agreements with External Entities 

1) Agency Zero Tolerance Policy

Yes

No

Standard

1.  Is there a written policy that does the following? 

Yes

No

A. Mandates zero tolerance toward all forms of sexual abuse and sexual harassment.

B. Outlines the agency's approach to preventing, detecting, and responding to sexual abuse and sexual harassment.

§ 115.11

 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing, detecting, and responding to such conduct.

2.   If the answer to (1) is YES, does the policy include the following? 

Yes

No

A. Definitions of prohibited behaviors.

B. Sanctions for participation in prohibited      behaviors.

C. Other agency strategies and responses to sexual abuse and sexual harassment of inmates.

    Best Practice

Best Practice

 2) Staffing, Personnel & Facility Considerations

Yes

No

Standard

1. Does the agency employ or designate an upper-level, agency-wide PREA coordinator?

§115.11

A. If the answer to (1) is YES, does the PREA coordinator have sufficient time and authority to develop, implement and oversee agency efforts to comply with the PREA standards in all its facilities?  

§115.11

An agency shall employ or designate an upper-level, agency-wide PREA coordinator with sufficient time and authority to develop, implement, and oversee agency efforts to comply with the PREA standards in all of its facilities.

2. Does the agency operate more than one facility?

§115.11

A.  If the answer to (2) is YES,  has each facility designated a PREA compliance manager with sufficient time and authority to coordinate the facility's efforts to comply with the PREA standards?  

§115.11

Where an agency operates more than one facility, each facility shall designate a PREA compliance manager with sufficient time and authority to coordinate the facility’s efforts to comply with the PREA standards.

3. Has the agency ensured that each facility develops and documents a staffing plan that provides for adequate levels of staffing and, where applicable, video monitoring to protect inmates against sexual abuse?

§115.13

The agency shall ensure that each facility it operates shall develop, document, and make its best efforts to comply on a regular basis with a staffing plan that provides for adequate levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse.

A.  If the answer to (3) is YES, did the facility take into consideration the following when calculating staffing levels and determining the need for video monitoring?

Yes

No

i.     Generally accepted detention and correctional practices.

ii.    Any judicial findings of inadequacy. 

iii.   Any findings of inadequacy from Federal investigative agencies. 

iv.   Any findings of inadequacy from internal or external oversight bodies.

v.    All components of the facility's physical plant (including “blind spots” or areas where staff or residents may be isolated). 

vi.    The composition of the inmate 

        population.

vii.   The number and placement of 

        supervisory staff. 

viii.  Institution programs occurring on a              particular shift.  

ix.    Any applicable State or local laws, regulations, or standards.

x.    The prevalence of substantiated and unsubstantiated incidents of sexual abuse. 

xi.    Any other relevant factors. 

§115.13

In calculating adequate staffing levels and determining the need for video monitoring, facilities shall take into consideration: (1) Generally accepted detention and correctional practices; (2) Any judicial findings of inadequacy; (3) Any findings of inadequacy from Federal investigative agencies; (4) Any findings of inadequacy from internal or external oversight bodies; (5) All components of the facility’s physical plant (including “blind-spots” or areas where staff or inmates may be isolated); (6) The composition of the inmate population; (7) The number and placement of supervisory staff; (8) Institution programs occurring on a particular shift; (9) Any applicable State or local laws, regulations, or standards; (10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and (11) Any other relevant factors.

B.  If the answer to (3) is YES, does the agency make its best efforts to comply with the staffing plan on a regular basis?

§115.13

The agency shall ensure that each facility it operates shall develop, document, and make its best efforts to comply on a regular basis with a staffing plan that provides for adequate levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse.

i.  If the answer to (B) is YES, in circumstances where the staffing plan is not complied with, does the facility document and justify all deviations from the plan?

§115.13

In circumstances where the staffing plan is not complied with, the facility shall document and justify all deviations from the plan.

4.  Does the agency, in consultation with the PREA coordinator, conduct an assessment when necessary (but no less frequently than once each year) for each facility the agency operates to determine whether adjustments are needed to the following?

Yes

No

A. The staffing plan. 

B. The facility's deployment of video monitoring systems and other technologies. 

C. The resources the facility has available to commit to ensure adherence to the staffing plan.

 

 

 

 

 

§115.13

Whenever necessary, but no less frequently than once each year, for each facility the agency operates, in consultation with the PREA coordinator required by §115.11, the agency shall assess, determine, and document whether adjustments are needed to: (1) The staffing plan established pursuant to paragraph (a) of this section; (2) The facility’s deployment of video monitoring systems and other monitoring technologies; and (3) The resources the facility has available to commit to ensure adherence to the staffing plan.

5. When designing or acquiring any new facility and in planning any substantial expansion or modification of existing facilities, does the agency consider the effect of the design, acquisition, expansion, or modification upon the agency's ability to protect inmates from sexual abuse?

§115.18

When designing or acquiring any new facility and in planning any substantial expansion or modification of existing facilities, the agency shall consider the effect of the design, acquisition, expansion, or modification upon the agency’s ability to protect inmates from sexual abuse.

6. When installing or updating a video monitoring system, electronic surveillance system, or other monitoring technology, does the agency consider how such technology may enhance the agency's ability to protect inmates from sexual abuse? 

§115.18

When installing or updating a video monitoring system, electronic surveillance system, or other monitoring technology, the agency shall consider how such technology may enhance the agency’s ability to protect inmates from sexual abuse.

7.  Does the agency prohibit hiring or promoting anyone (who may have contact with inmates) who has done any of the following? 

Yes

No

A. Engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997).

B. Been convicted of engaging or attempting to engage in sexual activity in the community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not consent or was unable to consent or refuse.

C. Been civilly or administratively adjudicated to have engaged in the activity described in section (B) above.

§115.17

The agency shall not hire or promote anyone who may have contact with inmates, and shall not enlist the services of any contractor who may have contact with inmates, who  (1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997); (2) Has been convicted of engaging or attempting to engage in sexual activity in the community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not consent or was unable to consent or refuse; or (3) Has been civilly or administratively adjudicated to have engaged in the activity described in paragraph (a)(2) of this section.

D.  If the answer to (7) is YES, does the agency ask all applicants and employees directly about previous misconduct in the following?

Yes

No

i. Written applications for hiring new employees OR interviews conducted as part of hiring.

ii. Written applications for promotions OR interviews conducted as part of promoting employees.

iii. Any interviews OR written self-evaluations conducted as part of reviews of current employees?

§115.17

The agency shall ask all applicants and employees who may have contact with inmates directly about previous misconduct described in paragraph (a) of this section in written applications or interviews for hiring or promotions and in any interviews or written self-evaluations conducted as part of reviews of current employees. 

8.  Does the agency prohibit enlisting the services of any contractor (who may have contact with inmates) who has done the following?

Yes

No

A. Engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997).

B. Been convicted of engaging or attempting to engage in sexual activity in the community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not consent or was unable to consent or refuse.

C. Been civilly or administratively adjudicated to have engaged in the activity described in section (B) above.

§115.17

The agency shall not hire or promote anyone who may have contact with inmates, and shall not enlist the services of any contractor who may have contact with inmates, who  (1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997); (2) Has been convicted of engaging or attempting to engage in sexual activity in the community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not consent or was unable to consent or refuse; or (3) Has been civilly or administratively adjudicated to have engaged in the activity described in paragraph (a)(2) of this section.

9.  Does the agency consider any incidents of sexual harassment in determining whether to hire or promote anyone, or to enlist the services of any contractor, who may have contact with inmates?

§115.17 

The agency shall consider any incidents of sexual harassment in determining whether to hire or promote anyone, or to enlist the services of any contractor, who may have contact with inmates.

10. Does the agency perform a criminal background check before hiring new employees who may have contact with inmates? 

§115.17 

Before hiring new employees who may have contact with inmates, the agency shall: (1) Perform a criminal background records check

11. Does the agency make its best effort to contact all prior institutional employers for information on substantiated allegations of sexual abuse, or any resignation during a pending investigation of an allegation of sexual abuse, (consistent with Federal, State, and local law), before hiring a new employee who may have contact with inmates? 

§115.17 

Consistent with Federal, State, and local law, make its best efforts to contact all prior institutional employers for information on substantiated allegations of sexual abuse or any resignation during a pending investigation of an allegation of sexual abuse.

12. Does the agency perform criminal background records checks before enlisting the services of any contractor who may have contact with inmates?

§115.17 

The agency shall also perform a criminal background records check before enlisting the services of any contractor who may have contact with inmates.

13. Does the agency conduct criminal background checks of current employees and contractors who may have contact with inmates at least every five years? 

§115.17 

A.  If the answer to (13) is NO, does the agency have a system in place for otherwise capturing such information on current employees?

§115.17

The agency shall either conduct criminal background records checks at least every five years of current employees and contractors who may have contact with inmates or have in place a system for otherwise capturing such information for current employees.

14. Does the agency impose upon employees a continuing affirmative duty to disclose any such misconduct?

§115.17 

The agency shall also impose upon employees a continuing affirmative duty to disclose any such misconduct.

15. Does the agency consider material omissions regarding such misconduct on application materials, or the provision of materially false information, to be grounds for termination? 

§115.17 

Material omissions regarding such misconduct, or the provision of materially false information, shall be grounds for termination.

16. Does the agency provide information on substantiated allegations of sexual abuse or sexual harassment involving a former employee upon receiving a request from an institutional employer for whom such employee has applied to work, unless prohibited by law?  

§115.17 

Unless prohibited by law, the agency shall provide information on substantiated allegations of sexual abuse or sexual harassment involving a former employee upon receiving a request from an institutional employer for whom such employee has applied to work.

17. Are staff subject to disciplinary sanctions up to and including termination for violating agency sexual abuse or sexual harassment policies? 

§115.76 

Staff shall be subject to disciplinary sanctions up to and including termination for violating agency sexual abuse or sexual harassment policies.

18. Is termination the presumptive disciplinary sanction for staff who have engaged in sexual abuse? 

§115.76 

Termination shall be the presumptive disciplinary sanction for staff who have engaged in sexual abuse.

19. Are staff disciplinary sanctions for violations of agency polices relating to sexual abuse or sexual harassment (other than actually engaging in sexual abuse) commensurate with the following?

Yes

No

A. The nature and circumstances of the acts        committed.

B. The staff member's disciplinary history.

C. The sanctions imposed for comparable offenses by other staff with similar histories.

§115.76

Disciplinary sanctions for violations of agency policies relating to sexual abuse or sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the nature and circumstances of the acts committed, the staff member’s disciplinary history, and the sanctions imposed for comparable offenses by other staff with similar histories.

20. Is any contractor or volunteer who engages in sexual abuse prohibited from contact with inmates and reported to law enforcement agencies (unless the activity was clearly not criminal) and to relevant licensing bodies?

§115.77

Any contractor or volunteer who engages in sexual abuse shall be prohibited from contact with inmates and shall be reported to law enforcement agencies, unless the activity was clearly not criminal, and to relevant licensing bodies.

21. In the case of any other violation of agency sexual abuse or sexual harassment policy by a contractor or volunteer, does the facility take appropriate remedial measures and consider whether to prohibit further contact with inmates?

§115.77

The facility shall take appropriate remedial measures, and shall consider whether to prohibit further contact with inmates, in the case of any other violation of agency sexual abuse or sexual harassment policies by a contractor or volunteer.

3) Agreements with External Entities

Yes

No

Standard

1. Does the agency contract with private entities or other government agencies for the confinement of inmates? 

A. If the answer to (1) is YES, is there a policy that new contracts and contract renewals include the contracting entity's obligation to adopt and comply with the PREA standards? 

§115.12

A public agency that contracts for the confinement of its inmates with private agencies or other entities, including other government agencies, shall include in any new contract or contract renewal the entity’s obligation to adopt and comply with the PREA standards.

2.  Are new contracts and contract renewals required to provide for contract monitoring to ensure that the contractor is complying with the PREA standards?   

§115.12

Any new contract or contract renewal shall provide for agency contract monitoring to ensure that the contractor is complying with the PREA standards.

3. Is the agency, or any other governmental entity responsible for collective bargaining on the agency's behalf, prohibited from entering into or renewing any collective bargaining agreement or other agreement that limits the agency's ability to do the following? 

Yes

No

A. Remove alleged staff sexual abusers from contact with any inmates pending an investigation.

B.  Determine whether and to what extent discipline is warranted.

NOTE: This standard does not restrict the entering into or renewal of agreements governing the conduct of the disciplinary process (consistent with 115.72 and 76) or whether a no-contact assignment that is imposed pending the outcome of an investigation shall be expunged from or retained in the staff member's personnel file following a determination that the allegation of sexual abuse is not substantiated.

     §115.66

Neither the agency nor any other governmental entity responsible for collective bargaining on the agency’s behalf shall enter into or renew any collective bargaining agreement or other agreement that limits the agency’s ability to remove alleged staff sexual abusers from contact with any inmates pending the outcome of an investigation or of a determination of whether and to what extent discipline is warranted.

4.  Does the agency maintain memoranda of understanding or other agreements with community service providers that are able to provide inmates with emotional support services related to sexual abuse? 

§115.53

The agency shall maintain or attempt to enter into memoranda of understanding or other agreements with community service providers that are able to provide inmates with confidential emotional support services related to sexual abuse. The agency shall maintain copies of agreements or documentation showing attempts to enter into such agreements.

A. If the answer to (4) is YES, does the agency maintain copies of those agreements?

§115.53

The agency shall maintain or attempt to enter into memoranda of understanding or other agreements with community service providers that are able to provide inmates with confidential emotional support services related to sexual abuse. The agency shall maintain copies of agreements or documentation showing attempts to enter into such agreements.

B. If the answer to (4) is NO, has the agency attempted to enter into memoranda of understanding or other agreements with community service providers that are able to provide such services, and does the agency maintain documentation of the attempts to enter into such agreements?

§115.53

The agency shall maintain or attempt to enter into memoranda of understanding or other agreements with community service providers that are able to provide inmates with confidential emotional support services related to sexual abuse. The agency shall maintain copies of agreements or documentation showing attempts to enter into such agreements.

5.  Are all terminations for violations of agency sexual abuse or sexual harassment policies, or resignations by staff who would have been terminated if not for their resignation, reported to law enforcement agencies, unless the activity was clearly not criminal, and to any relevant licensing bodies?

§115.76

All terminations for violations of agency sexual abuse or sexual harassment policies, or resignations by staff who would have been terminated if not for their resignation, shall be reported to law enforcement agencies, unless the activity was clearly not criminal, and to any relevant licensing bodies.

§115.11 (a) -- Zero tolerance of sexual abuse and sexual harassment; PREA coordinator

Standard:

Priority Level:

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency's approach to preventing, detecting, and responding to such conduct.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

 

Standard:

Priority Level:

Best Practice

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.11 (b) -- Zero tolerance of sexual abuse and sexual harassment; PREA coordinator

Standard:

Priority Level:

An agency shall employ or designate an upper-level, agency-wide PREA coordinator with sufficient time and authority to develop, implement, and oversee agency efforts to comply with the PREA standards in all of its facilities.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.11 (c) -- Zero tolerance of sexual abuse and sexual harassment; PREA coordinator

Standard:

Priority Level:

Where an agency operates more than one facility, each facility shall designate a PREA compliance manager with sufficient time and authority to coordinate the facility's efforts to comply with the PREA standards.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.13 (a) -- Supervision and monitoring

Standard:

Priority Level:

The agency shall ensure that each facility it operates shall develop, document, and make its best efforts to comply on a regular basis with a staffing plan that provides for adequate levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.13 (a)(1-11) -- Supervision and monitoring

Standard:

Priority Level:

In calculating adequate staffing levels and determining the need for video monitoring, facilities shall take into consideration: (1) Generally accepted detention and correctional practices; (2) Any judicial findings of inadequacy; (3) Any findings of inadequacy from Federal investigative agencies; (4) Any findings of inadequacy from internal or external oversight bodies; (5) All components of the facility's physical plant (including “blind-spots” or areas where staff or inmates may be isolated); (6) The composition of the inmate population; (7) The number and placement of supervisory staff; (8) Institution programs occurring on a particular shift; (9) Any applicable State or local laws, regulations, or standards; (10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and (11) Any other relevant factors.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.13 (a) -- Supervision and monitoring

Standard:

Priority Level:

The agency shall ensure that each facility it operates shall develop, document, and make its best efforts to comply on a regular basis with a staffing plan that provides for adequate levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.13 (b) -- Supervision and monitoring

Standard:

Priority Level:

In circumstances where the staffing plan is not complied with, the facility shall document and justify all deviations from the plan.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.13 (c)(1-3) -- Supervision and monitoring

Standard:

Priority Level:

Whenever necessary, but no less frequently than once each year, for each facility the agency operates, in consultation with the PREA coordinator required by §115.11, the agency shall assess, determine, and document whether adjustments are needed to:

(1) The staffing plan established pursuant to paragraph (a) of this section;

(2) The facility's deployment of video monitoring systems and other monitoring technologies;

and

(3) The resources the facility has available to commit to ensure adherence to the staffing plan.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.18 (a) --Upgrades to facilities and technologies

Standard:

Priority Level:

When designing or acquiring any new facility and in planning any substantial expansion or modification of existing facilities, the agency shall consider the effect of the design, acquisition, expansion, or modification upon the agency's ability to protect inmates from

sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.18 (b) --Upgrades to facilities and technologies

Standard:

Priority Level:

When installing or updating a video monitoring system, electronic surveillance system, or other monitoring technology, the agency shall consider how such technology may enhance the agency's ability to protect inmates from sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (a)(1-3) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall not hire or promote anyone who may have contact with inmates, and shall not enlist the services of any contractor who may have contact with inmates, who

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement facility,

juvenile facility, or other institution (as defined in 42 U.S.C. 1997);

(2) Has been convicted of engaging or attempting to engage in sexual activity in the

community facilitated by force, overt or implied threats of force, or coercion, or if the victim

did not consent or was unable to consent or refuse; or

(3) Has been civilly or administratively adjudicated to have engaged in the activity described

in paragraph (a)(2) of this section.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (f) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall ask all applicants and employees who may have contact with inmates directly about previous misconduct described in paragraph (a) of this section in written applications or interviews for hiring or promotions and in any interviews or written self-evaluations conducted as part of reviews of current employees.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (a)(1-3) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall not hire or promote anyone who may have contact with inmates, and shall not enlist the services of any contractor who may have contact with inmates, who

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement facility,

juvenile facility, or other institution (as defined in 42 U.S.C. 1997);

(2) Has been convicted of engaging or attempting to engage in sexual activity in the

community facilitated by force, overt or implied threats of force, or coercion, or if the victim

did not consent or was unable to consent or refuse; or

(3) Has been civilly or administratively adjudicated to have engaged in the activity described

in paragraph (a)(2) of this section.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (b) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall consider any incidents of sexual harassment in determining whether to hire or promote anyone, or to enlist the services of any contractor, who may have contact with inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (c)(1) -- Hiring and promotion decisions

Standard:

Priority Level:

Before hiring new employees who may have contact with inmates, the agency shall:

(1) Perform a criminal background records check

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (c)(2) -- Hiring and promotion decisions

Standard:

Priority Level:

Consistent with Federal, State, and local law, make its best efforts to contact all prior institutional employers for information on substantiated allegations of sexual abuse or any resignation during a pending investigation of an allegation of sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (d) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall also perform a criminal background records check before enlisting the services of any contractor who may have contact with inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (e) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall either conduct criminal background records checks at least every five years of current employees and contractors who may have contact with inmates or have in place a system for otherwise capturing such information for current employees.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (f) -- Hiring and promotion decisions

Standard:

Priority Level:

The agency shall also impose upon employees a continuing affirmative duty to disclose any such misconduct.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (g) -- Hiring and promotion decisions

Standard:

Priority Level:

Material omissions regarding such misconduct, or the provision of materially false information, shall be grounds for termination.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.17 (h) -- Hiring and promotion decisions

Standard:

Priority Level:

Unless prohibited by law, the agency shall provide information on substantiated allegations of sexual abuse or sexual harassment involving a former employee upon receiving a request from an institutional employer for whom such employee has applied to work.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.76 (a) -- Disciplinary sanctions for staff

Standard:

Priority Level:

Staff shall be subject to disciplinary sanctions up to and including termination for violating agency sexual abuse or sexual harassment policies.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.76 (b) -- Disciplinary sanctions for staff

Standard:

Priority Level:

Termination shall be the presumptive disciplinary sanction for staff who have engaged in sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.76 (c) -- Disciplinary sanctions for staff

Standard:

Priority Level:

Disciplinary sanctions for violations of agency policies relating to sexual abuse or sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the nature and circumstances of the acts committed, the staff member's disciplinary history, and the sanctions imposed for comparable offenses by other staff with similar histories.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.77 (a) -- Corrective action for contractors and volunteers

Standard:

Priority Level:

Any contractor or volunteer who engages in sexual abuse shall be prohibited from contact with inmates and shall be reported to law enforcement agencies, unless the activity was clearly not criminal, and to relevant licensing bodies.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.77 (b) -- Corrective action for contractors and volunteers

Standard:

Priority Level:

The facility shall take appropriate remedial measures, and shall consider whether to prohibit further contact with inmates, in the case of any other violation of agency sexual abuse or sexual harassment policies by a contractor or volunteer.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.12 (a) -- Contracting with other entities for the confinement of inmates

Standard:

Priority Level:

A public agency that contracts for the confinement of its inmates with private agencies or other entities, including other government agencies, shall include in any new contract or contract renewal the entity's obligation to adopt and comply with the PREA standards.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.12 (b) -- Contracting with other entities for the confinement of inmates

Standard:

Priority Level:

Any new contract or contract renewal shall provide for agency contract monitoring to ensure that the contractor is complying with the PREA standards.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.66 (a) -- Coordinated response

Standard:

Priority Level:

Neither the agency nor any other governmental entity responsible for collective bargaining on the agency's behalf shall enter into or renew any collective bargaining agreement or other agreement that limits the agency's ability to remove alleged staff sexual abusers from contact with any inmates pending the outcome of an investigation or of a determination of whether and to what extent discipline is warranted.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.53 (c) -- Inmate access to outside confidential support services

Standard:

Priority Level:

The agency shall maintain or attempt to enter into memoranda of understanding or other agreements with community service providers that are able to provide inmates with confidential emotional support services related to sexual abuse. The agency shall maintain

copies of agreements or documentation showing attempts to enter into such agreements.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.76 (d) -- Disciplinary sanctions for staff

Standard:

Priority Level:

All terminations for violations of agency sexual abuse or sexual harassment policies, or resignations by staff who would have been terminated if not for their resignation, shall be reported to law enforcement agencies, unless the activity was clearly not criminal, and to any relevant licensing bodies.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. A, B

 §115.11 (a)

Zero tolerance of sexual abuse and sexual harassment; PREA coordinator

Standard:

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency's approach to preventing, detecting, and responding to such conduct.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2. A-C

Best Practice

Standard:

Best Practice

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1. A

§115.11 (b)

Zero tolerance of sexual abuse and sexual harassment; PREA coordinator

Standard:

An agency shall employ or designate an upper-level, agency-wide PREA coordinator with sufficient time and authority to develop, implement, and oversee agency efforts to comply with the PREA standards in all of its facilities.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2. A

§115.11 (c)

Zero tolerance of sexual abuse and sexual harassment; PREA coordinator

Standard:

Where an agency operates more than one facility, each facility shall designate a PREA compliance manager with sufficient time and authority to coordinate the facility's efforts to comply with the PREA standards.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3.

§115.13 (a)

Supervision and monitoring

Standard:

The agency shall ensure that each facility it operates shall develop, document, and make its best efforts to comply on a regular basis with a staffing plan that provides for adequate levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3. A

§115.13 (a)(1-11)

Supervision and monitoring

Standard:

In calculating adequate staffing levels and determining the need for video monitoring, facilities shall take into consideration: 

(1) Generally accepted detention and correctional practices; 

(2) Any judicial findings of inadequacy; 

(3) Any findings of inadequacy from Federal investigative agencies; 

(4) Any findings of inadequacy from internal or external oversight bodies; 

(5) All components of the facility's physical plant (including “blind-spots” or areas where staff or inmates may be isolated); 

(6) The composition of the inmate population; 

(7) The number and placement of supervisory staff; 

(8) Institution programs occurring on a particular shift; 

(9) Any applicable State or local laws, regulations, or standards; 

(10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and 

(11) Any other relevant factors.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3. B

§115.13 (a)

Supervision and monitoring

Standard:

The agency shall ensure that each facility it operates shall develop, document, and make its best efforts to comply on a regular basis with a staffing plan that provides for adequate levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3. B. i

§115.13

Supervision and monitoring

Standard:

In circumstances where the staffing plan is not complied with, the facility shall document and justify all deviations from the plan.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 4. A-C

§115.13

Supervision and monitoring

Standard:

Whenever necessary, but no less frequently than once each year, for each facility the agency operates, in consultation with the PREA coordinator required by §115.11, the agency shall assess, determine, and document whether adjustments are needed to: 

(1) The staffing plan established pursuant to paragraph (a) of this section; 

(2) The facility's deployment of video monitoring systems and other monitoring technologies; and 

(3) The resources the facility has available to commit to ensure adherence to the staffing plan.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 5.

§115.18 (a)

Upgrades to facilities and technologies

Standard:

When designing or acquiring any new facility and in planning any substantial expansion or modification of existing facilities, the agency shall consider the effect of the design, acquisition, expansion, or modification upon the agency's ability to protect inmates from sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 6.

§115.18 (b)

Upgrades to facilities and technologies

Standard:

When installing or updating a video monitoring system, electronic surveillance system, or other monitoring technology, the agency shall consider how such technology may enhance the agency's ability to protect inmates from sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 7. A-C

§115.17 (a)(1-3)

Hiring and promotion decisions

Standard:

The agency shall not hire or promote anyone who may have contact with inmates, and shall not enlist the services of any contractor who may have contact with inmates, who

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997); 

(2) Has been convicted of engaging or attempting to engage in sexual activity in the community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not consent or was unable to consent or refuse; or

(3) Has been civilly or administratively adjudicated to have engaged in the activity described in paragraph (a)(2) of this section. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 7. D, i-iii

§115.17 (f)

Hiring and promotion decisions

Standard:

The agency shall ask all applicants and employees who may have contact with inmates directly about previous misconduct described in paragraph (a) of this section in written applications or interviews for hiring or promotions and in any interviews or written self-evaluations conducted as part of reviews of current employees. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 8. A-C

§115.17 (a)(1-3)

Hiring and promotion decisions

Standard:

The agency shall not hire or promote anyone who may have contact with inmates, and shall not enlist the services of any contractor who may have contact with inmates, who

(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997); 

(2) Has been convicted of engaging or attempting to engage in sexual activity in the community facilitated by force, overt or implied threats of force, or coercion, or if the victim did not consent or was unable to consent or refuse; or

(3) Has been civilly or administratively adjudicated to have engaged in the activity described in paragraph (a)(2) of this section. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 9.

§115.17 (b)

Hiring and promotion decisions

Standard:

The agency shall consider any incidents of sexual harassment in determining whether to hire or promote anyone, or to enlist the services of any contractor, who may have contact with inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 10.

§115.17 (c)(1)

Hiring and promotion decisions

Standard:

Before hiring new employees who may have contact with inmates, the agency shall:  (1) Perform a criminal background records check

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 11.

§115.17 (c)(2)

Hiring and promotion decisions

Standard:

Consistent with Federal, State, and local law, make its best efforts to contact all prior institutional employers for information on substantiated allegations of sexual abuse or any resignation during a pending investigation of an allegation of sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 12.

§115.17 (d)

Hiring and promotion decisions

Standard:

The agency shall also perform a criminal background records check before enlisting the services of any contractor who may have contact with inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 13., A

§115.17 (e)

Hiring and promotion decisions

Standard:

The agency shall either conduct criminal background records checks at least every five years of current employees and contractors who may have contact with inmates or have in place a system for otherwise capturing such information for current employees.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 14.

§115.17 (f)

Hiring and promotion decisions

Standard:

The agency shall also impose upon employees a continuing affirmative duty to disclose any such misconduct.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 15.

§115.17 (g)

Hiring and promotion decisions

Standard:

Material omissions regarding such misconduct, or the provision of materially false information, shall be grounds for termination.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 16.

§115.17 (h)

Hiring and promotion decisions

Standard:

Unless prohibited by law, the agency shall provide information on substantiated allegations of sexual abuse or sexual harassment involving a former employee upon receiving a request from an institutional employer for whom such employee has applied to work.  

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 17.

§115.76 (a)

Disciplinary sanctions for staff

Standard:

Staff shall be subject to disciplinary sanctions up to and including termination for violating agency sexual abuse or sexual harassment policies.

 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 18.

§115.76 (b)

Disciplinary sanctions for staff

Standard:

Termination shall be the presumptive disciplinary sanction for staff who have engaged in sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 19.       A-C

§115.76 (c)

Disciplinary sanctions for staff

Standard:

Disciplinary sanctions for violations of agency policies relating to sexual abuse or sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the nature and circumstances of the acts committed, the staff member's disciplinary history, and the sanctions imposed for comparable offenses by other staff with similar histories.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 20.

§115.77 (a)

Corrective action for contractors and volunteers

Standard:

Any contractor or volunteer who engages in sexual abuse shall be prohibited from contact with inmates and shall be reported to law enforcement agencies, unless the activity was clearly not criminal, and to relevant licensing bodies.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 21.

§115.77 (b)

Corrective action for contractors and volunteers

Standard:

The facility shall take appropriate remedial measures, and shall consider whether to prohibit further contact with inmates, in the case of any other violation of agency sexual abuse or sexual harassment policies by a contractor or volunteer.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1. A

§115.12 (a)

Contracting with other entities for the confinement of inmates

Standard:

A public agency that contracts for the confinement of its inmates with private agencies or other entities, including other government agencies, shall include in any new contract or contract renewal the entity's obligation to adopt and comply with the PREA standards.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 2.

§115.12 (b)

Contracting with other entities for the confinement of inmates

Standard:

Any new contract or contract renewal shall provide for agency contract monitoring to ensure that the contractor is complying with the PREA standards. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3. A-B

§115.66 (a)

Coordinated response

Standard:

Neither the agency nor any other governmental entity responsible for collective bargaining on the agency's behalf shall enter into or renew any collective bargaining agreement or other agreement that limits the agency's ability to remove alleged staff sexual abusers from contact with any inmates pending the outcome of an investigation or of a determination of whether and to what extent discipline is warranted.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 4., A-B

§115.53 (c)

Inmate access to outside confidential support services

Standard:

The agency shall maintain or attempt to enter into memoranda of understanding or other agreements with community service providers that are able to provide inmates with confidential emotional support services related to sexual abuse. The agency shall maintain copies of agreements or documentation showing attempts to enter into such agreements. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 5.

§115.76 (d)

Disciplinary sanctions for staff

Standard:

All terminations for violations of agency sexual abuse or sexual harassment policies, or resignations by staff who would have been terminated if not for their resignation, shall be reported to law enforcement agencies, unless the activity was clearly not criminal, and to any relevant licensing bodies.
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Implementing The Prison Rape Elimination Act:  A Toolkit for Jails 


 


SAMPLE AGENDA - APRIL 2011 


 Review Panel on Prison Rape Hearings on  
Sexual Victimization in Adult Prison Facilities  


US Department of Justice  
Office of Justice Programs  


April 26-27, 2011  
Tuesday, April 26  


8:30 – 8:45: Panel Members Opening Remarks  


Convene hearings on facilities with a high incidence of sexual assault  


8:45 – 9:45:      Dr. Allen Beck, Bureau of Justice Statistics  


Dr. Barbara Owen, Professor of Criminology, California State University - Fresno  


9:45 – 10: 45:                                                     Former inmate, Fluvanna Correctional Center for Women  


Helen Trainer, former Director, Virginia Institutionalized Persons Project, Legal Aid Justice Center, Charlottesville, VA;  


10:45 – 10:50: Break  


10:50 – 1:00 pm: Fluvanna Correctional Center for Women  


Recess hearings on high incidence facilities  


Convene hearings on facilities with a low incidence of sexual assault  


2:15 – 3:30: Federal Correctional Center - Elkton  


3:45 – 5:00: Bridgeport Pre-Parole Transfer Facility  


3.5—The Review Panel on Prison Rape 


In accordance with PREA, the Attorney General, in consultation with the Secretary of the 


Department of Health and Human Services, appoints the members of the Review Panel on Prison 


Rape (Review Panel). 


The Review Panel is responsible for conducting annual hearings to collect evidence to assist the 


Bureau of Justice Statistics in identifying common characteristics, not only of victims and 


perpetrators of rape in confinement, but also common characteristics of facilities and correctional 


systems with high and low incidences of inmate rape.  Public hearings are held with the 


institutions in each of the categories specified under PREA, including:  state Departments of 


Correction; municipal and county jails; juvenile corrections facilities; former inmates; victim 


advocates; and researchers and experts in the field.  Criteria for selection of an institution to go 


before the review panel are based on the data collected by the Bureau of Justice Statistics (BJS), 


which identifies institutions with the highest and lowest prevalence of sexual abuse.  This 


analysis aids in the development of recommendations to improve agencies’ response to these 


incidents, and identifying sound policy and practice.  


At the conclusion of hearings, the Review Panel publishes a report of findings and 


recommendations. These can be found on the Review Panel website at 


http://ojp.usdoj.gov/reviewpanel/reviewpanel.htm.  



http://ojp.usdoj.gov/reviewpanel/reviewpanel.htm






Implementing The Prison Rape Elimination Act:  A Toolkit for Jails 


3.6—The National Resource Center for the Elimination of Prison Rape 


In 2011, The National Council on Crime and Delinquency, under a cooperative agreement with 


the U.S. Department of Justice, Bureau of Justice Assistance, established the National Resource 


Center for the Elimination of Prison Rape, also referred to as the PREA Resource Center or the 


PRC.  The PRC serves as the national resource for online and direct support, training, technical 


assistance, and research to assist adult and juvenile corrections, detention, and law enforcement 


professionals in their ongoing work to eliminate sexual abuse in confinement. The PRC is a 


critical resource to assist the field in complying with the PREA Standards. 


The PRC website can be found at http://www.prearesourcecenter.org, and all requests for 


training and technical assistance should be sent to the PRC by using the email address 


info@prearesourcecenter.org.   


Contact:


Michela Bowman - Co-director 


Jenni Trovillion – Co-director 


info@prearesourcecenter.org 


www.prearesourcecenter.org 



http://www.prearesourcecenter.org/
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Inmate Management, Services, Cross-Gender Searches, Transgender 


Inmates 


Youthful Inmates 


Standard 115.14 addresses how jails should house and provide services for youthful inmates.  
The standard requires that youthful inmates be placed in housing units that have sight, sound, 
and physical contact separation from adult inmates.  In areas other than housing units, sight and 
sound separation must be maintained between youthful inmates and adult inmates unless the 
facility can provide direct staff supervision over inmates in the area.  Finally, the standard 
directs that agencies should not use isolation or denial of exercise, education, or other program/
work opportunities in order to comply with the requirements. 


The DOJ recommends that agencies utilize alternatives for housing of youth rather than 
relying on isolation (pp. 48-49). Alternatives include: 


 using dedicated units, wings, or tiers;
 entering into agreements with other entities to hold youthful inmates; or
 exploring non-secure alternatives


Limits to Cross-Gender Viewing and Searches


Standard 115.15 provides extensive guidance regarding the conduct of searches.  Cross-gender 
strip and visual body cavity searches are prohibited except in exigent circumstances or when 
performed by medical practitioners.   


The standard also places a prohibition on cross-gender pat-down searches of female inmates 
(absent exigent circumstances).  This prohibition does not take effect until August 20, 2015, for 
jails with a rated capacity of more than 50 inmates or until August 20, 2017, for jails with a 
rated capacity of 50 or fewer inmates.   


In addition, facilities cannot search or physically examine a transgender or intersex inmate 
solely to determine the inmate’s genital status.  The agency must also train staff to conduct pat-
down searches of cross-gender, transgender, and intersex inmates in a professional and 
respectful manner. 


The standard also requires jails to implement policies and procedures that allow inmates to 
shower, change clothes, and perform bodily functions without staff members of the opposite 
gender viewing them, absent exigent circumstances or instances when the viewing is incidental 
to routine cell checks.  These policies and procedures also require staff members of the opposite 
gender to announce their presence when entering an inmate housing unit. 
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DOJ provides further guidance for this standard by noting that the prohibition against staff 
viewing inmates of the opposite sex includes staff members that monitor cameras (p. 40).  The 
DOJ also notes that the ban on cross-gender searches does not, in and of itself, create or establish 
a bona fide occupational qualification (BFOQ) that could result in employment discrimination on 
the basis of sex (pp. 54-55).  The DOJ addresses many concerns related to the housing and 
treatment of transgender and intersex inmates (pp. 55-59). 


Evidence Protocol and Forensic Medical Examinations 


Standard 115.21 requires agencies that are responsible for investigating allegations of sexual 
abuse to follow uniform evidence protocols that maximize the potential for obtaining usable 
physical evidence for administrative proceedings and criminal prosecutions.  The agency must 
offer all inmates who experience sexual abuse access to forensic medical examinations 
(whether on-site or at an outside facility) without cost to the inmate.  Examinations are to be 
performed by Sexual Assault Nurse Examiners (SANEs) if possible, or by a qualified medical 
practitioner.  A victim advocate is to be made available to accompany the victim through 
examinations and investigatory interviews. 


The DOJ notes that this standard applies to both criminal and administrative investigations.  
There is significant information and discussion about the use of rape crisis centers and the 
activities and training of victim advocates in the standards overview (pp. 71-75). 


Access to Emergency Medical and Mental Health Services


Standard 115.82 requires that inmate victims of sexual abuse in custody receive timely, 
unimpeded access to emergency medical treatment and crisis intervention services as directed by 
medical and mental health practitioners.  This access includes information about and access to 
emergency contraception and sexually transmitted infections prophylaxis, where medically 
appropriate.  All services are to be provided without financial cost to the victim. 


The DOJ provides clarification on the meaning of key terms within the standard within the 
standards overview (pp. 145-146). 


Ongoing Medical and Mental Health Care for Sexual Abuse Victims and Abusers 


Standard 115.83 states that the facility is to offer medical and mental health evaluations (and 
treatment where appropriate) to all victims of sexual abuse that occurs in any prison, jail, 
lockup, or juvenile facility.  The evaluation and treatment should include follow-up services, 
treatment plans, and (when necessary) referrals for continued care following a transfer or release.  
These services should be provided in a manner that is consistent with the level of care the 
inmate would receive in the community and include pregnancy tests and all lawful pregnancy-
related medical services where applicable.  All services are to be provided without financial cost 
to the victim. 
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The DOJ states that the standard is intended to encompass individuals who were victimized 


while in another facility (p. 148) but does not encompass inmates who committed a sex offense 


in the community or staff who have abused inmates (p. 151).  The language “shall be offered 


tests” in the standard is meant to make clear that victims are not required to undergo such 


testing—only that such testing is offered when appropriate (p. 149). 


Resources 


 National Law Enforcement and Corrections Training Center.  Clean Techniques for


Handling Evidence (https://justnet.org/pdf/CleanTechniques.pdf)


 American Jail Association. Effective Management of Female Offenders in Jails


(nicic.gov/Library/018812)


 National Institute of Justice (USDOJ). Mental Health Screens for Corrections


(www.nij.gov/pubs-sum/216152.htm)


 The Project on Addressing Prison Rape. Responding to Inmate on Inmate Sexual


Violence (http://www.wcl.american.edu/endsilence)


 The Project on Addressing Prison Rape. Policy Guide: LGBTI Policies


(http://www.wcl.american.edu/endsilence)


 Transgender Law and Policy Institute with the National Center for Transgender Equality.


Handbook for Understanding Transgender Americans


(http://www.ithaca.edu/sacl/lgbt/docs/basicresources/understandingtrans/)


 National Institute of Corrections.  Gender-Responsive Strategies for Women Offenders:


The Gender-Responsive Strategies Project: Jail Applications


(http://static.nicic.gov/Library/020417.pdf)



https://justnet.org/pdf/CleanTechniques.pdf

http://nicic.gov/Library/018812

http://www.nij.gov/pubs-sum/216152.htm

http://www.wcl.american.edu/endsilence

http://www.wcl.american.edu/endsilence

http://www.ithaca.edu/sacl/lgbt/docs/basicresources/understandingtrans/

http://static.nicic.gov/Library/020417.pdf
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Self-Assessment Checklist

Section II  - Inmate Management and Services 

1)  Supervising Inmates

2)  Victim Services: General

3)  Victim Services: Immediate Response

4)  Victim Services: Ongoing

1) Supervising Inmates

Yes

No

Standard

1.  Has the agency implemented a policy and practice of having intermediate-level or higher-level supervisors to conduct and document unannounced rounds to identify and deter staff sexual misconduct and sexual abuse? 

§115.13

Each agency operating a facility shall implement a policy and practice of having intermediate-level or higher-level supervisors conduct and document unannounced rounds to identify and deter staff sexual abuse and sexual harassment. Such policy and practice shall be implemented for night shifts as well as day shifts. Each agency shall have a policy to prohibit staff from alerting other staff members that these supervisory rounds are occurring, unless such announcement is related to the legitimate operational functions of the facility.

A. If the answer to (1) is YES, does policy require unannounced rounds on both night and day shifts?

§115.13

Each agency operating a facility shall implement a policy and practice of having intermediate-level or higher-level supervisors conduct and document unannounced rounds to identify and deter staff sexual abuse and sexual harassment. Such policy and practice shall be implemented for night shifts as well as day shifts. Each agency shall have a policy to prohibit staff from alerting other staff members that these supervisory rounds are occurring, unless such announcement is related to the legitimate operational functions of the facility.

B.  If the answer to (1) is YES, is there a policy in place prohibiting staff from alerting other staff members that these supervisory rounds are occurring, unless such announcement is related to the legitimate operational functions of the facility?

§115.13

Each agency operating a facility shall implement a policy and practice of having intermediate-level or higher-level supervisors conduct and document unannounced rounds to identify and deter staff sexual abuse and sexual harassment. Such policy and practice shall be implemented for night shifts as well as day shifts. Each agency shall have a policy to prohibit staff from alerting other staff members that these supervisory rounds are occurring, unless such announcement is related to the legitimate operational functions of the facility.

2.  Does the facility prohibit cross-gender pat-down searches of female inmates, absent exigent circumstances?

 

NOTE: Facilities have 3 years and 60 days following the date of publication of the final PREA standards in the Federal Register to comply. Facilities whose rated capacity does not exceed 50 inmates have 5 years and 60 days following the date of publication of the final PREA standards in the Federal Register to comply.

§115.15

As of August 20, 2015, or  August 20, 2017 for a facility whose rated capacity does not exceed 50 inmates, the facility shall not permit cross-gender pat-down searches of female inmates, absent exigent circumstances.

A. If the answer to (2) is YES, does the facility NOT restrict female inmates' access to regularly available programming or other out-of-cell opportunities in order to comply with this provision?

§115.15

Facilities shall not restrict female inmates’ access to regularly available programming or other out-of-cell opportunities in order to comply with this provision.

B. If the answer to (2) is YES, does the agency require that all cross-gender pat-down searches of female inmates be documented?

§115.15

The facility shall document all cross-gender strip searches and cross-gender visual body cavity searches, and shall document all cross-gender pat-down searches of female inmates.

3.  Does the agency prohibit cross-gender strip searches or visual body cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances or when performed by medical practitioners?

§115.15

The facility shall not conduct cross-gender strip searches or cross-gender visual body cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances or when performed by medical practitioners.

A. If the answer to (3) is YES, does the agency require that all cross-gender strip searches and cross-gender visual body cavity searches be documented? 

§115.15

The facility shall document all cross-gender strip searches and cross-gender visual body cavity searches, and shall document all cross-gender pat-down searches of female inmates.

4. Does the agency have policies and procedures that enable inmates to perform the following without nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in the case of emergency, by accident, or when such viewing is incidental to routine cell checks?  

Yes

No

A. Shower

B. Perform bodily functions

C. Change clothing

  §115.15

The facility shall implement policies and procedures that enable inmates to shower, perform bodily functions, and change clothing without nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such viewing is incidental to routine cell checks. Such policies and procedures shall require staff of the opposite gender to announce their presence when entering an inmate housing unit.

A. If the answer to (4) is YES, do such policies and procedures require staff of the opposite gender to announce their presence when entering an inmate housing unit?

§115.15

The facility shall implement policies and procedures that enable inmates to shower, perform bodily functions, and change clothing without nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such viewing is incidental to routine cell checks. Such policies and procedures shall require staff of the opposite gender to announce their presence when entering an inmate housing unit.

5.  Are transgender and intersex inmates given the opportunity to shower separately from other inmates? 

§115.42

Transgender and intersex inmates shall be given the opportunity to shower separately from other inmates.

6.  Does the facility house youthful inmates (i.e. persons under the age of 18 who are under adult court supervision and incarcerated or detained in a prison, jail or lockup)?

§115.14

A youthful inmate shall not be placed in a housing unit in which the youthful inmate will have sight, sound, or physical contact with any adult inmate through use of a shared dayroom or other common space, shower area, or sleeping quarters.

A. Are youthful inmates placed in housing units in which the youthful inmates will NOT have sight, sound, or physical contact with any adult inmate through use of a shared dayroom or other common space, shower area, or sleeping quarters? 

§115.14

A youthful inmate shall not be placed in a housing unit in which the youthful inmate will have sight, sound, or physical contact with any adult inmate through use of a shared dayroom or other common space, shower area, or sleeping quarters.

B. In areas outside of housing units, does the agency maintain sight and sound separation between youthful inmates and adult inmates?

§115.14

In areas outside of housing units, agencies shall either: (1) maintain sight and sound separation between youthful inmates and adult inmates, or (2) provide direct staff supervision when youthful inmates and adult inmates have sight, sound, or physical contact.

i. If the answer to (B) is NO, does the agency provide direct staff supervision when youthful inmates and adult inmates have sight, sound, or physical contact?

§115.14

In areas outside of housing units, agencies shall either: (1) maintain sight and sound separation between youthful inmates and adult inmates, or (2) provide direct staff supervision when youthful inmates and adult inmates have sight, sound, or physical contact.

C. Does the agency make its best efforts to avoid placing youthful inmates in isolation to comply with this provision?

§115.14

Agencies shall make best efforts to avoid placing youthful inmates in isolation to comply with this provision. Absent exigent circumstances, agencies shall not deny youthful inmates daily large-muscle exercise and any legally required special education services to comply with this provision. Youthful inmates shall also have access to other programs and work opportunities to the extent possible.

D. Are youthful inmates NOT denied daily large-muscle exercise and any legally required special education services due to agency efforts to comply with this provision?

§115.14

Agencies shall make best efforts to avoid placing youthful inmates in isolation to comply with this provision. Absent exigent circumstances, agencies shall not deny youthful inmates daily large-muscle exercise and any legally required special education services to comply with this provision. Youthful inmates shall also have access to other programs and work opportunities to the extent possible.

E. Are youthful inmates also provided access to other programs and work opportunities to the extent possible?

§115.14

Agencies shall make best efforts to avoid placing youthful inmates in isolation to comply with this provision. Absent exigent circumstances, agencies shall not deny youthful inmates daily large-muscle exercise and any legally required special education services to comply with this provision. Youthful inmates shall also have access to other programs and work opportunities to the extent possible.

2) Victim Services: General

Yes

No

Standard

1. Does the facility provide inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility with medical and mental health services consistent with the community level of care? 

§115.83

The facility shall offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility. The facility shall provide such victims with medical and mental health services consistent with the community level of care.

2. Does the facility provide inmates with access to outside victim advocates for emotional support services related to sexual abuse?

§115.53

The facility shall provide inmates with access to outside victim advocates for emotional support services related to sexual abuse by giving inmates mailing addresses and telephone numbers, including toll-free hotline numbers where available, of local, State, or national victim advocacy or rape crisis organizations, and, for persons detained solely for civil immigration purposes, immigrant services agencies. The facility shall enable reasonable communication between inmates and these organizations and agencies, in as confidential a manner as possible.

A. If the answer to (2) is YES, does the facility do the following?

Yes

No

i.   Give inmates mailing addresses and telephone numbers (including toll-free hotline numbers where available) of local, State, or national victim advocacy or rape crisis organizations.

ii.  Give inmates mailing addresses and telephone numbers (including toll-free hotline numbers where available) of immigrant service agencies for persons detained solely for civil immigration purposes. 

iii. Enable reasonable communication between inmates and these organizations, in as confidential a manner as possible. 

§115.53

The facility shall provide inmates with access to outside victim advocates for emotional support services related to sexual abuse by giving inmates mailing addresses and telephone numbers, including toll-free hotline numbers where available, of local, State, or national victim advocacy or rape crisis organizations, and, for persons detained solely for civil immigration purposes, immigrant services agencies. The facility shall enable reasonable communication between inmates and these organizations and agencies, in as confidential a manner as possible.

B. If the answer to (2) is YES, does the facility inform inmates, prior to giving them access, of the extent to which such communications will be monitored? 

§115.53

C. If the answer to (2) is YES, does the facility inform inmates, prior to giving them access, of the extent to which reports of abuse will be forwarded to authorities in accordance with mandatory reporting laws? 

§115.53

3) Victim Services: Immediate Response

Yes

No

Standard

1. If no qualified medical or mental health practitioners are on duty at the time a report of recent abuse is made, do staff first responders take preliminary steps to protect the victim pursuant to § 115.62 and immediately notify the appropriate medical and mental health practitioners? 

§115.82

If no qualified medical or mental health practitioners are on duty at the time a report of recent abuse is made, security staff first responders shall take preliminary steps to protect the victim pursuant to § 115.62 and shall immediately notify the appropriate medical and mental health practitioners.

2. Do inmate victims of sexual abuse receive timely, unimpeded access to emergency medical treatment and crisis intervention services, the nature and scope of which are determined by medical and mental health practitioners according to their professional judgment?  

§115.82

Inmate victims of sexual abuse shall receive timely, unimpeded access to emergency medical treatment and crisis intervention services, the nature and scope of which are determined by medical and mental health practitioners according to their professional judgment.

3. Are treatment services provided to victims of sexual abuse without financial cost?

§115.82

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

4. Are treatment services provided to victims of sexual abuse regardless of whether or not the victim names the abuser?

§115.82

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

5. Are treatment services provided to victims of sexual abuse regardless of whether or not the victim cooperates with any investigation arising out of the incident?

§115.82

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

6. Does the agency offer all inmates who experience sexual abuse access to forensic medical exams, whether onsite or at an outside facility, without financial cost, where evidentiarily or medically appropriate? (Note: Also applies to State entities and DOJ components.) 

§115.21

The agency shall offer all victims of sexual abuse access to forensic medical examinations, whether on-site or at an outside facility, without financial cost, where evidentiary or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or SANEs cannot be made available, the examination can be performed by other qualified medical practitioners. The agency shall document its efforts to provide SAFEs or SANEs.

A. If the answer to (6) is YES, are such examinations performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible?

§115.21

The agency shall offer all victims of sexual abuse access to forensic medical examinations, whether on-site or at an outside facility, without financial cost, where evidentiary or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or SANEs cannot be made available, the examination can be performed by other qualified medical practitioners. The agency shall document its efforts to provide SAFEs or SANEs.

B. If the answer to (A) is NO, in the event that SAFEs or SANEs cannot be made available, are the examinations performed by other qualified medical practitioners?

§115.21

The agency shall offer all victims of sexual abuse access to forensic medical examinations, whether on-site or at an outside facility, without financial cost, where evidentiary or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or SANEs cannot be made available, the examination can be performed by other qualified medical practitioners. The agency shall document its efforts to provide SAFEs or SANEs.

C. Does the agency document its efforts to provide SAFEs or       SANEs?

§115.21

The agency shall offer all victims of sexual abuse access to forensic medical examinations, whether on-site or at an outside facility, without financial cost, where evidentiary or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or SANEs cannot be made available, the examination can be performed by other qualified medical practitioners. The agency shall document its efforts to provide SAFEs or SANEs.

7. Are inmate victims of sexual abuse while incarcerated offered timely information about and timely access to emergency contraception and sexually transmitted infections prophylaxis, in accordance with professionally accepted standards of care, where medically appropriate? 

§115.82

Inmate victims of sexual abuse while incarcerated shall be offered timely information about and timely access to emergency contraception and sexually transmitted infections prophylaxis, in accordance with professionally accepted standards of care, where medically appropriate.

8.  Does the agency attempt to make available to the victim a victim advocate from a rape crisis center? 

 

NOTE: For the purposes of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. 

§115.21

The agency shall attempt to make available to the victim a victim advocate from a rape crisis center. If a rape crisis center is not available to provide victim advocate services, the agency shall make available to provide these services a qualified staff member from a community-based organization, or a qualified agency staff member. Agencies shall document efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may utilize a rape crisis center that is part of a governmental unit as long as the center is not part of the criminal justice system (such as a law enforcement agency) and offers a comparable level of confidentiality as a nongovernmental entity that provides similar victim services.

A. If the answer to (8) is YES, and the rape crisis center is part of a governmental unit, is the center not part of the criminal justice system (such as a law enforcement agency), and does it offer a comparable level of confidentiality as a nongovernmental entity that provides similar victim services?

§115.21

The agency shall attempt to make available to the victim a victim advocate from a rape crisis center. If a rape crisis center is not available to provide victim advocate services, the agency shall make available to provide these services a qualified staff member from a community-based organization, or a qualified agency staff member. Agencies shall document efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may utilize a rape crisis center that is part of a governmental unit as long as the center is not part of the criminal justice system (such as a law enforcement agency) and offers a comparable level of confidentiality as a nongovernmental entity that provides similar victim services.

B. If the answer to (8) is YES, does the agency document efforts to secure services from rape crisis centers?

§115.21

The agency shall attempt to make available to the victim a victim advocate from a rape crisis center. If a rape crisis center is not available to provide victim advocate services, the agency shall make available to provide these services a qualified staff member from a community-based organization, or a qualified agency staff member. Agencies shall document efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may utilize a rape crisis center that is part of a governmental unit as long as the center is not part of the criminal justice system (such as a law enforcement agency) and offers a comparable level of confidentiality as a nongovernmental entity that provides similar victim services.

C. If the answer to (8) is YES, but a rape crisis center is unable to provide victim advocate services, does the agency make available a qualified staff member from a community-based organization or a qualified agency staff member to provide these services? 

§115.21

The agency shall attempt to make available to the victim a victim advocate from a rape crisis center. If a rape crisis center is not available to provide victim advocate services, the agency shall make available to provide these services a qualified staff member from a community-based organization, or a qualified agency staff member. Agencies shall document efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may utilize a rape crisis center that is part of a governmental unit as long as the center is not part of the criminal justice system (such as a law enforcement agency) and offers a comparable level of confidentiality as a nongovernmental entity that provides similar victim services.

a) If the answer to (C) is YES, is the qualified agency staff member or the qualified community-based staff member screened for appropriateness to serve in this role? 

§115.21

For the purposes of this section, a qualified agency staff member or a qualified community-based staff member shall be an individual who has been screened for appropriateness to serve in this role and has received education concerning sexual assault and forensic examination issues in general.

b) If the answer to (C) is YES, is the qualified agency staff member or the qualified community-based staff member someone who has received education concerning sexual assault and forensic examination issues in general? 

§115.21

For the purposes of this section, a qualified agency staff member or a qualified community-based staff member shall be an individual who has been screened for appropriateness to serve in this role and has received education concerning sexual assault and forensic examination issues in general.

D. If the answer to (8) is YES, does the victim advocate, qualified agency staff member or qualified community-based staff member accompany and support the victim through the forensic medical exam process and investigatory interviews, and provide emotional support, crisis intervention, information, and referrals, as requested by the victim? 

§115.21

As requested by the victim, the victim advocate, qualified agency staff member, or qualified community-based organization staff member shall accompany and support the victim through the forensic medical examination process and investigatory interviews and shall provide emotional support, crisis intervention, information, and referrals.

4) Victim Services: Ongoing

Yes

No

Standard

1. Does the facility offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility?

§115.83	

The facility shall offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility.

2. Are treatment services provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident?

§115.83	

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

3. Are inmate victims of sexually abusive vaginal penetration while incarcerated offered pregnancy tests?

§115.83	

Inmate victims of sexually abusive vaginal penetration while incarcerated shall be offered pregnancy tests.

4. If pregnancy results from an inmate suffering from sexually abusive vaginal penetration while incarcerated, do such victims receive timely and comprehensive information about and timely access to all lawful pregnancy-related medical services? 

§115.83	

If pregnancy results from the conduct described in paragraph (d) of this section, such victims shall receive timely and comprehensive information about and timely access to all lawful pregnancy-related medical services.

5. Are inmate victims of sexual abuse while incarcerated offered tests for sexually transmitted infections, as medically appropriate?

§115.83	

Inmate victims of sexual abuse while incarcerated shall be offered tests for sexually transmitted infections as medically appropriate.

6. When appropriate, does the evaluation and treatment of such victims include:

Yes

No

A. Follow-up services 

B. Treatment plans

C. Referrals (when necessary) for continued care following release from custody or transfer to/placement in other facilities?

   §115.83

The evaluation and treatment of such victims shall include, as appropriate, follow-up services, treatment plans, and, when necessary, referrals for continued care following their transfer to, or placement in, other facilities, or their release from custody.

§115.13(d) -- Supervision and monitoring

Standard:

Priority Level:

Each agency operating a facility shall implement a policy and practice of having intermediate-level or higher-level supervisors conduct and document unannounced rounds to identify and deter staff sexual abuse and sexual harassment. Such policy and practice shall be implemented for night shifts as well as day shifts. Each agency shall have a policy to prohibit staff from alerting other staff members that these supervisory rounds are occurring, unless such announcement is related to the legitimate operational functions of the facility.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (b) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

As of August 20, 2015, or  August 20, 2017 for a facility whose rated capacity does not exceed 50 inmates, the facility shall not permit cross-gender pat-down searches of female inmates, absent exigent circumstances.

 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (b) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

Facilities shall not restrict female inmates' access to regularly available programming or other out-of-cell opportunities in order to comply with this provision.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (c) -- Limits to cross-gender viewing and searches	

Standard:

Priority Level:

The facility shall document all cross-gender strip searches and cross-gender visual body cavity searches, and shall document all cross-gender pat-down searches of female inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (a) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

The facility shall not conduct cross-gender strip searches or cross-gender visual body cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances or when performed by medical practitioners.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (c) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

The facility shall document all cross-gender strip searches and cross-gender visual body cavity searches, and shall document all cross-gender pat-down searches of female inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (d) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

The facility shall implement policies and procedures that enable inmates to shower, perform bodily functions, and change clothing without nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such viewing is incidental to routine cell checks. Such policies and procedures shall require staff of the opposite gender to announce their presence when entering an inmate housing unit.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (f) -- Use of screening information

Standard:

Priority Level:

Transgender and intersex inmates shall be given the opportunity to shower separately from other inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.14 (a)  -- Youthful inmates

Standard:

Priority Level:

A youthful inmate shall not be placed in a housing unit in which the youthful inmate will have sight, sound, or physical contact with any adult inmate through use of a shared dayroom or other common space, shower area, or sleeping quarters.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.14 (b)(1-2) -- Youthful inmates

Standard:

Priority Level:

In areas outside of housing units, agencies shall either: 

(1) maintain sight and sound separation between youthful inmates and adult inmates, or 

(2) provide direct staff supervision when youthful inmates and adult inmates have sight, sound, or physical contact.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.14(c) -- Youthful inmates

Standard:

Priority Level:

Agencies shall make best efforts to avoid placing youthful inmates in isolation to comply with this provision. Absent exigent circumstances, agencies shall not deny youthful inmates daily large-muscle exercise and any legally required special education services to comply with this provision. Youthful inmates shall also have access to other programs and work opportunities to the extent possible.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (a)(c) -- Ongoing medical and mental health care for sexual abuse victims and abusers         

Standard:

Priority Level:

The facility shall offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility. The facility shall provide such victims with medical and mental health services consistent with the community level of care. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.53 (a) -- Inmate access to outside confidential support services

Standard:

Priority Level:

The facility shall provide inmates with access to outside victim advocates for emotional support services related to sexual abuse by giving inmates mailing addresses and telephone numbers, including toll-free hotline numbers where available, of local, State, or national victim advocacy or rape crisis organizations, and, for persons detained solely for civil immigration purposes, immigrant services agencies. The facility shall enable reasonable communication between inmates and these organizations and agencies, in as confidential a manner as possible.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.82 (b) -- Access to emergency medical and mental health services

Standard:

Priority Level:

If no qualified medical or mental health practitioners are on duty at the time a report of recent abuse is made, security staff first responders shall take preliminary steps to protect the victim pursuant to § 115.62 and shall immediately notify the appropriate medical and mental health practitioners. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.82 (a) -- Access to emergency medical and mental health services

Standard:

Priority Level:

Inmate victims of sexual abuse shall receive timely, unimpeded access to emergency medical treatment and crisis intervention services, the nature and scope of which are determined by medical and mental health practitioners according to their professional judgment.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.82 (d) -- Access to emergency medical and mental health services

Standard:

Priority Level:

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.21 (c) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

The agency shall offer all victims of sexual abuse access to forensic medical examinations, whether on-site or at an outside facility, without financial cost, where evidentiary or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or SANEs cannot be made available, the examination can be performed by other qualified medical practitioners. The agency shall document its efforts to provide SAFEs or SANEs.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.82 (c) -- Access to emergency medical and mental health services

Standard:

Priority Level:

Inmate victims of sexual abuse while incarcerated shall be offered timely information about and timely access to emergency contraception and sexually transmitted infections prophylaxis, in accordance with professionally accepted standards of care, where medically appropriate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.21 (d) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

The agency shall attempt to make available to the victim a victim advocate from a rape crisis center. If a rape crisis center is not available to provide victim advocate services, the agency shall make available to provide these services a qualified staff member from a community-based organization, or a qualified agency staff member. Agencies shall document efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may utilize a rape crisis center that is part of a governmental unit as long as the center is not part of the criminal justice system (such as a law enforcement agency) and offers a comparable level of confidentiality as a nongovernmental entity that provides similar victim services.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.21 (h) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

For the purposes of this section, a qualified agency staff member or a qualified community-based staff member shall be an individual who has been screened for appropriateness to serve in this role and has received education concerning sexual assault and forensic examination issues in general.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.21 (e) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

As requested by the victim, the victim advocate, qualified agency staff member, or qualified community-based organization staff member shall accompany and support the victim through the forensic medical examination process and investigatory interviews and shall provide emotional support, crisis intervention, information, and referrals.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (a) -- Ongoing medical and mental health care for sexual abuse victims and abusers	

Standard:

Priority Level:

The facility shall offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (g) -- Ongoing medical and mental health care for sexual abuse victims and abusers         

Standard:

Priority Level:

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (d) -- Ongoing medical and mental health care for sexual abuse victims and abusers	

Standard:

Priority Level:

Inmate victims of sexually abusive vaginal penetration while incarcerated shall be offered pregnancy tests.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (e) -- Ongoing medical and mental health care for sexual abuse victims and abusers	

Standard:

Priority Level:

If pregnancy results from the conduct described in paragraph (d) of this section, such victims shall receive timely and comprehensive information about and timely access to all lawful pregnancy-related medical services.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (f) -- Ongoing medical and mental health care for sexual abuse victims and abusers	

Standard:

Priority Level:

Inmate victims of sexual abuse while incarcerated shall be offered tests for sexually transmitted infections as medically appropriate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.83 (b) -- Ongoing medical and mental health care for sexual abuse victims and abusers	

Standard:

Priority Level:

The evaluation and treatment of such victims shall include, as appropriate, follow-up services, treatment plans, and, when necessary, referrals for continued care following their transfer to, or placement in, 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1., A-B

§115.13 (d)

Supervision and monitoring

Standard:

Each agency operating a facility shall implement a policy and practice of having intermediate-level or higher-level supervisors conduct and document unannounced rounds to identify and deter staff sexual abuse and sexual harassment. Such policy and practice shall be implemented for night shifts as well as day shifts. Each agency shall have a policy to prohibit staff from alerting other staff members that these supervisory rounds are occurring, unless such announcement is related to the legitimate operational functions of the facility.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2.

 §115.15 (b) 

Limits to cross-gender viewing and searches

Standard:

As of August 20, 2015, or  August 20, 2017 for a facility whose rated capacity does not exceed 50 inmates, the facility shall not permit cross-gender pat-down searches of female inmates, absent exigent circumstances. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2. A

§115.15 (b)

Limits to cross-gender viewing and searches

Standard:

Facilities shall not restrict female inmates' access to regularly available programming or other out-of-cell opportunities in order to comply with this provision.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2. B

§115.15 (c)

Limits to cross-gender viewing and searches

Standard:

The facility shall document all cross-gender strip searches and cross-gender visual body cavity searches, and shall document all cross-gender pat-down searches of female inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 3.

§115.15 (a)

Limits to cross-gender viewing and searches

Standard:

The facility shall not conduct cross-gender strip searches or cross-gender visual body cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances or when performed by medical practitioners.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 3. A

§115.15 (c)

Limits to cross-gender viewing and searches

Standard:

The facility shall document all cross-gender strip searches and cross-gender visual body cavity searches, and shall document all cross-gender pat-down searches of female inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 4., A

§115.15 (d)

Limits to cross-gender viewing and searches

Standard:

The facility shall implement policies and procedures that enable inmates to shower, perform bodily functions, and change clothing without nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such viewing is incidental to routine cell checks. Such policies and procedures shall require staff of the opposite gender to announce their presence when entering an inmate housing unit.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 5.

§115.42

Use of screening information

Standard:

Transgender and intersex inmates shall be given the opportunity to shower separately from other inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 6. A

§115.14 (a)

Youthful inmates

Standard:

A youthful inmate shall not be placed in a housing unit in which the youthful inmate will have sight, sound, or physical contact with any adult inmate through use of a shared dayroom or other common space, shower area, or sleeping quarters.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 6. B,          B. i

§115.14 (b)(1-3)

Youthful inmates

Standard:

In areas outside of housing units, agencies shall either: 

(1) maintain sight and sound separation between youthful inmates and adult inmates, or 

(2) provide direct staff supervision when youthful inmates and adult inmates have sight, sound, or physical contact.

1) 6. C-E

§115.14 (c)

Youthful inmates

Standard:

Agencies shall make best efforts to avoid placing youthful inmates in isolation to comply with this provision. Absent exigent circumstances, agencies shall not deny youthful inmates daily large-muscle exercise and any legally required special education services to comply with this provision. Youthful inmates shall also have access to other programs and work opportunities to the extent possible

2) 1.

§115.83 (a)(c)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

The facility shall offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility. The facility shall provide such victims with medical and mental health services consistent with the community level of care. 

2) 2., A., i-iii

§115.53 (a)

Inmate access to outside confidential support services

Standard:

The facility shall provide inmates with access to outside victim advocates for emotional support services related to sexual abuse by giving inmates mailing addresses and telephone numbers, including toll-free hotline numbers where available, of local, State, or national victim advocacy or rape crisis organizations, and, for persons detained solely for civil immigration purposes, immigrant services agencies. The facility shall enable reasonable communication between inmates and these organizations and agencies, in as confidential a manner as possible.

3) 1.

§115.82 (b)

Access to emergency medical and mental health services

Standard:

If no qualified medical or mental health practitioners are on duty at the time a report of recent abuse is made, security staff first responders shall take preliminary steps to protect the victim pursuant to § 115.62 and shall immediately notify the appropriate medical and mental health practitioners.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 2.

§115.82 (a)

Access to emergency medical and mental health services

Standard:

Inmate victims of sexual abuse shall receive timely, unimpeded access to emergency medical treatment and crisis intervention services, the nature and scope of which are determined by medical and mental health practitioners according to their professional judgment.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3-5.

§115.82 (d)

Access to emergency medical and mental health services

Standard:

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 6., A-C

§115.21 (c)

Evidence protocol and forensic medical examinations

Standard:

The agency shall offer all victims of sexual abuse access to forensic medical examinations, whether on-site or at an outside facility, without financial cost, where evidentiary or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or SANEs cannot be made available, the examination can be performed by other qualified medical practitioners. The agency shall document its efforts to provide SAFEs or SANEs.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 7.

§115.82 (c)

Access to emergency medical and mental health services

Standard:

Inmate victims of sexual abuse while incarcerated shall be offered timely information about and timely access to emergency contraception and sexually transmitted infections prophylaxis, in accordance with professionally accepted standards of care, where medically appropriate.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 8., A-C

§115.21 (d)

Evidence protocol and forensic medical examinations

Standard:

The agency shall attempt to make available to the victim a victim advocate from a rape crisis center. If a rape crisis center is not available to provide victim advocate services, the agency shall make available to provide these services a qualified staff member from a community-based organization, or a qualified agency staff member. Agencies shall document efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis center refers to an entity that provides intervention and related assistance, such as the services specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may utilize a rape crisis center that is part of a governmental unit as long as the center is not part of the criminal justice system (such as a law enforcement agency) and offers a comparable level of confidentiality as a nongovernmental entity that provides similar victim services.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 8. C.  a-b

§115.21 (h)

Evidence protocol and forensic medical examinations

Standard:

For the purposes of this section, a qualified agency staff member or a qualified community-based staff member shall be an individual who has been screened for appropriateness to serve in this role and has received education concerning sexual assault and forensic examination issues in general.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 8. D

§115.21 (e)

Evidence protocol and forensic medical examinations

Standard:

As requested by the victim, the victim advocate, qualified agency staff member, or qualified community-based organization staff member shall accompany and support the victim through the forensic medical examination process and investigatory interviews and shall provide emotional support, crisis intervention, information, and referrals.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 1.

§115.83 (a)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

The facility shall offer medical and mental health evaluation and, as appropriate, treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or juvenile facility.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 2.

§115.83 (g)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

Treatment services shall be provided to the victim without financial cost and regardless of whether the victim names the abuser or cooperates with any investigation arising out of the incident.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 3.

§115.83 (d)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

Inmate victims of sexually abusive vaginal penetration while incarcerated shall be offered pregnancy tests.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 4.

§115.83 (e)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

If pregnancy results from the conduct described in paragraph (d) of this section, such victims shall receive timely and comprehensive information about and timely access to all lawful pregnancy-related medical services.

4) 5.

§115.83 (f)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

Inmate victims of sexual abuse while incarcerated shall be offered tests for sexually transmitted infections as medically appropriate.

4) 6. A-C

§115.83 (b)

Ongoing medical and mental health care for sexual abuse victims and abusers

Standard:

The evaluation and treatment of such victims shall include, as appropriate, follow-up services, treatment plans, and, when necessary, referrals for continued care following their transfer to, or placement in, other facilities, or their release from custody.
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Inmate Screening

Self-Assessment Checklist

Section III - Inmate Screening 

1)  Intake

2)  Obtaining Information from Inmates

3)  Use of Information

4)  Information Management

 

1) Intake

Yes

No

Standard

1. Does the agency prohibit searching or physically examining a transgender or intersex inmate for the sole purpose of determining the inmate's genital status?

§115.15

The facility shall not search or physically examine a transgender or intersex inmate for the sole purpose of determining the inmate’s genital status. If the inmate’s genital status is unknown, it may be determined during conversations with the inmate, by reviewing medical records, or, if necessary, by learning that information as part of a broader medical examination conducted in private by a medical practitioner.

2. In situations where the genital status of an inmate is unknown, does the facility attempt to determine the genital status through the following? 

Yes

No

A. Conversations with the inmate.

B. Review of medical records.

§115.15 

The facility shall not search or physically examine a transgender or intersex inmate for the sole purpose of determining the inmate’s genital status. If the inmate’s genital status is unknown, it may be determined during conversations with the inmate, by reviewing medical records, or, if necessary, by learning that information as part of a broader medical examination conducted in private by a medical practitioner.

3. If all other attempts to determine the inmate's genital status have failed, does the facility learn the information as part of a broader medical examination conducted in private by a medical practitioner? 

§115.15

The facility shall not search or physically examine a transgender or intersex inmate for the sole purpose of determining the inmate’s genital status. If the inmate’s genital status is unknown, it may be determined during conversations with the inmate, by reviewing medical records, or, if necessary, by learning that information as part of a broader medical examination conducted in private by a medical practitioner.

2) Obtaining Information from Inmates

Yes

No

Standard

1. Are all inmates assessed at the following times for their risk of being sexually abused by other inmates or sexually abusive toward other inmates both: 

Yes

No

A. During an intake screening

B. Upon transfer to another facility

  §115.41

All inmates shall be assessed during an intake screening and upon transfer to another facility for their risk of being sexually abused by other inmates or sexually abusive toward other inmates.

A. If the answer to (1) is YES, does intake screening ordinarily take place within 72 hours of arrival at the facility?

§115.41

Intake screening shall ordinarily take place within 72 hours of arrival at the facility.

2. Does the intake screening consider, at a minimum, the following criteria to assess inmates for risk of sexual victimization?

Yes

No

A. Whether the inmate has a mental, physical, or developmental disability 

B. Age

C. Physical build of the inmate

D. Whether the inmate has previously been incarcerated

E. Whether the inmate’s criminal history is exclusively nonviolent

F. Whether the inmate has prior convictions for sex offenses against an adult or child

G. Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender, intersex, or gender non-conforming

H. Whether the inmate has previously experienced sexual victimization 

I. The inmate's own perception of      vulnerability

J.  Whether the inmate is detained solely on civil immigration purposes

K. Prior acts of sexual abuse, prior convictions for violent offenses, and history of prior institutional violence or sexual abuse as known to the agency

                  §115.41 

The intake screening shall consider, at a minimum, the following criteria to assess inmates for risk of sexual victimization: (1) Whether the inmate has a mental, physical, or developmental disability; (2) The age of the inmate; (3) The physical build of the inmate; (4) Whether the inmate has previously been incarcerated; (5) Whether the inmate’s criminal history is exclusively nonviolent; (6) Whether the inmate has prior convictions for sex offenses against an adult or child; (7) Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender, intersex, or gender nonconforming; (8) Whether the inmate has previously experienced sexual victimization; (9) The inmate’s own perception of vulnerability; and (10) Whether the inmate is detained solely for civil immigration purposes.  The initial screening shall consider prior acts of sexual abuse, prior convictions for violent offenses, and history of prior institutional violence or sexual abuse, as known to the agency, in assessing inmates for risk of being sexually abusive.                            

3. Is inmate screening conducted using an objective screening instrument?

§115.41 

Such assessments shall be conducted using an objective screening instrument.

4. Does the facility reassess each inmate's risk of victimization or abusiveness within a set time period, not to exceed 30 days from the inmate's arrival at the facility, based upon any additional, relevant information received by the facility since the intake screening?

§115.41 

Within a set time period, not to exceed 30 days from the inmate’s arrival at the facility, the facility will reassess the inmate’s risk of victimization or abusiveness based upon any additional, relevant information received by the facility since the intake screening.

5.  Is an inmate's risk level reassessed when warranted due to the following? 

Yes

No

A. Referrals

B. Requests

C. Incidents of sexual abuse

D. Receipt of additional information that bears on the inmate's risk of sexual victimization or abusiveness

§115.41

An inmate’s risk level shall be reassessed when warranted due to a referral, request, incident of sexual abuse, or receipt of additional information that bears on the inmate’s risk of sexual victimization or abusiveness.

3) Use of Information

Yes

No

Standard

1.  Does the agency use the information from the risk screening required by §115.41 to inform housing, bed, work, education, and program assignments with the goal of keeping separate those inmates at high risk of being sexually victimized from those at high risk of being sexually abusive? 

§115.42

The agency shall use information from the risk screening required by §115.41 to inform housing, bed, work, education, and program assignments with the goal of keeping separate those inmates at high risk of being sexually victimized from those at high risk of being sexually abusive.

2.  Are placement decisions made on an individualized basis to ensure the safety of each inmate?

§115.42

The agency shall make individualized determinations about how to ensure the safety of each inmate.

3.  Does the agency prohibit placing inmates at high risk for sexual victimization in involuntary segregated housing unless an assessment of all available alternatives has been made and a determination has been made that there is no available alternative means of separation from likely abusers? 

§115.43

Inmates at high risk for sexual victimization shall not be placed in involuntary segregated housing unless an assessment of all available alternatives has been made, and a determination has been made that there is no available alternative means of separation from likely abusers. If a facility cannot conduct such an assessment immediately, the facility may hold the inmate in involuntary segregated housing for less than 24 hours while completing the assessment.

A.  If the answer to (3) is YES, but the facility cannot conduct the assessment immediately, does the facility have procedures in place allowing the holding of the inmate in involuntary segregated housing for less than 24 hours while the assessment is completed?

§115.42

Inmates at high risk for sexual victimization shall not be placed in involuntary segregated housing unless an assessment of all available alternatives has been made, and a determination has been made that there is no available alternative means of separation from likely abusers. If a facility cannot conduct such an assessment immediately, the facility may hold the inmate in involuntary segregated housing for less than 24 hours while completing the assessment.

B. If the answer to (3) is YES, and if an involuntary segregated housing assignment is made pursuant to question (3) above, does the facility clearly document the following?

Yes

No

i.   The basis for the facility's concern for the inmate's safety.

ii.  The reason why no alternative means of separation can be arranged.

§115.43

If an involuntary segregated housing assignment is made pursuant to paragraph (a) of this section, the facility shall clearly document: (1) The basis for the facility’s concern for the inmate’s safety; and (2) The reason why no alternative means of separation can be arranged.

4.  Are inmates placed in involuntary segregated housing only until an alternative means of separation from likely abusers can be arranged?

§115.43

The facility shall assign such inmates to involuntary segregated housing only until an alternative means of separation from likely abusers can be arranged, and such an assignment shall not ordinarily exceed a period of 30 days.

5.  Are inmates placed in involuntary segregated housing for a period that does not ordinarily exceed 30 days?

§115.43

The facility shall assign such inmates to involuntary segregated housing only until an alternative means of separation from likely abusers can be arranged, and such an assignment shall not ordinarily exceed a period of 30 days.

6.  Do inmates placed in segregated housing for this purpose still have access to the following, to the extent possible? 

Yes

No

A. Programs

B. Privileges

C. Education

D. Work opportunities

§115.42

Inmates placed in segregated housing for this purpose shall have access to programs, privileges, education, and work opportunities to the extent possible. 

E. If the answer to (6) is YES, and if the facility restricts access to programs, privileges, education or work opportunities, does the facility document the following?

Yes

No

i.   The opportunities that have been        limited.

ii.  The duration of the limitations.

iii.  The reasons for such limitations.

    §115.43

If the facility restricts access to programs, privileges, education, or work opportunities, the facility shall document: (1) The opportunities that have been limited; (2) The duration of the limitation; and (3) The reasons for such limitations

7.  If an involuntary segregated housing assignment is made pursuant to question (3) above, does the facility afford each such inmate a review every 30 days to determine whether there is a continuing need for separation from the general population? 

§115.43

Every 30 days, the facility shall afford each such inmate a review to determine whether there is a continuing need for separation from the general population.

8.  Does the agency prohibit placing lesbian, gay, bisexual, transgender or intersex inmates in dedicated facilities, units, or wings solely on the basis of such identification or status, unless such placement is in a dedicated facility, unit, or wing established in connection with a consent decree, legal settlement, or legal judgment for the purpose of protecting such inmates?

§115.42

The agency shall not place lesbian, gay, bisexual, transgender, or intersex inmates in dedicated facilities, units, or wings solely on the basis of such identification or status, unless such placement is in a dedicated facility, unit, or wing established in connection with a consent decree, legal settlement, or legal judgment for the purpose of protecting such inmates.

9.  In determining whether to house a transgender or intersex inmate to a facility for male or female inmates, and in making other housing, and program assignments for transgender and intersex inmates, does the agency make the decisions in the following manner? 

Yes

No

A. On a case-by-case basis.

B. With the intention of ensuring the inmate's health and safety.

C. To determine whether the placement would present management and/or security problems.

§115.42

In deciding whether to assign a transgender or intersex inmate to a facility for male or female inmates, and in making other housing and programming assignments, the agency shall consider on a case-by-case basis whether a placement would ensure the inmate’s health and safety, and whether the placement would present management or security problems.

D.  If the answer to (9) is YES, does the agency specify the staff authorized to make this determination?  

Best Pratice

E.  If the answer to (9) is YES, does the agency reassess the placement and programming assignments for each transgender and intersex inmate at least twice each year to review any threats 

§115.42

Placement and programming assignments for each transgender or intersex inmate shall be reassessed at least twice each year to review any threats to safety experienced by the inmate.

F.  If the answer to (9) is YES, are such inmate's own views with respect to his or her own safety given serious consideration?

§115.42

A transgender or intersex inmate’s own views with respect to his or her own safety shall be given serious consideration.

10. If the screening pursuant to §115.41 indicates that an inmate has experienced prior sexual victimization, whether it occurred in an institutional setting or in the community, does staff ensure that the inmate is offered a follow-up meeting with a medical or mental health practitioner within 14 days of the intake screening?

§115.81

If the screening pursuant to §115.41 indicates that a jail inmate has experienced prior sexual victimization, whether it occurred in an institutional setting or in the community, staff shall ensure that the inmate is offered a follow-up meeting with a medical or mental health practitioner within 14 days of the intake screening.

11. Does the agency prohibit the disciplining of inmates for refusing to answer (or for not disclosing complete information related to) the following questions:

Yes

No

A. Whether the inmate has a mental, physical, or developmental disability.

B. Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender, intersex, or gender non-conforming.

C. Whether the inmate has previously experienced sexual victimization.

D. The inmate's own perception of       vulnerability.

     §115.41

Inmates may not be disciplined for refusing to answer, or for not disclosing complete information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7), (d)(8), or (d)(9) of this section

4) Information Management

Yes

No

Standard

1. Has the agency implemented appropriate controls on the dissemination of responses to the questions asked pursuant to this standard within the facility in order to ensure that sensitive information is not exploited to the inmate's detriment by staff or other inmates?

§115.41

The agency shall implement appropriate controls on the dissemination within the facility of responses to questions asked pursuant to this standard in order to ensure that sensitive information is not exploited to the inmate’s detriment by staff or other inmates.

2.  Is any information related to sexual victimization or abusiveness that occurred in an institutional setting subject to the following requirements:

Yes

No

A. Strictly limited to medical and mental health practitioners

B. Strictly limited to other staff, as necessary, to inform treatment plans and security and management decisions, including housing, bed, work, education, and program assignments.

C. Strictly limited to other staff as otherwise required by Federal, State or local law.

     §115.81

Any information related to sexual victimization or abusiveness that occurred in an institutional setting shall be strictly limited to medical and mental health practitioners and other staff, as necessary, to inform treatment plans and security and management decisions, including housing, bed, work, education, and program assignments, or as otherwise required by Federal, State, or local law.

3. Do medical and mental health practitioners obtain informed consent from inmates before reporting information about prior sexual victimization that did not occur in an institutional setting, unless the inmate is under the age of 18?

§115.81

Medical and mental health practitioners shall obtain informed consent from inmates before reporting information about prior sexual victimization that did not occur in an institutional setting, unless the inmate is under the age of 18.

§115.15 (e) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

The facility shall not search or physically examine a transgender or intersex inmate for the sole purpose of determining the inmate's genital status. If the inmate's genital status is unknown, it may be determined during conversations with the inmate, by reviewing medical records, or, if necessary, by learning that information as part of a broader medical examination conducted in private by a medical practitioner.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (a) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

All inmates shall be assessed during an intake screening and upon transfer to another facility for their risk of being sexually abused by other inmates or sexually abusive toward other inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (b) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

Intake screening shall ordinarily take place within 72 hours of arrival at the facility.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (d) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

The intake screening shall consider, at a minimum, the following criteria to assess inmates for risk of sexual victimization: 

(1) Whether the inmate has a mental, physical, or developmental disability; 

(2) The age of the inmate; 

(3) The physical build of the inmate; 

(4) Whether the inmate has previously been incarcerated; 

(5) Whether the inmate's criminal history is exclusively nonviolent; 

(6) Whether the inmate has prior convictions for sex offenses against an adult or child; 

(7) Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender, intersex, or gender nonconforming; 

(8) Whether the inmate has previously experienced sexual victimization; 

(9) The inmate's own perception of vulnerability; and 

(10) Whether the inmate is detained solely for civil immigration purposes.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (e) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

The initial screening shall consider prior acts of sexual abuse, prior convictions for violent offenses, and history of prior institutional violence or sexual abuse, as known to the agency, in assessing inmates for risk of being sexually abusive.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (c) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

Such assessments shall be conducted using an objective screening instrument.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (f) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

Within a set time period, not to exceed 30 days from the inmate's arrival at the facility, the facility will reassess the inmate's risk of victimization or abusiveness based upon any additional, relevant information received by the facility since the intake screening.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (g) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

An inmate's risk level shall be reassessed when warranted due to a referral, request, incident of sexual abuse, or receipt of additional information that bears on the inmate's risk of sexual victimization or abusiveness.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (a) -- Use of screening information

Standard:

Priority Level:

The agency shall use information from the risk screening required by §115.41 to inform housing, bed, work, education, and program assignments with the goal of keeping separate those inmates at high risk of being sexually victimized from those at high risk of being sexually abusive.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (b) -- Use of screening information

Standard:

Priority Level:

The agency shall make individualized determinations about how to ensure the safety of each inmate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.43 (a) -- Protective custody

Standard:

Priority Level:

Inmates at high risk for sexual victimization shall not be placed in involuntary segregated housing unless an assessment of all available alternatives has been made, and a determination has been made that there is no available alternative means of separation from likely abusers. If a facility cannot conduct such an assessment immediately, the facility may hold the inmate in involuntary segregated housing for less than 24 hours while completing the assessment.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.43 (d)(1-2) -- Protective custody

Standard:

Priority Level:

If an involuntary segregated housing assignment is made pursuant to paragraph (a) of this section, the facility shall clearly document:  (1) The basis for the facility's concern for the inmate's safety; and  (2) The reason why no alternative means of separation can be arranged.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.43 (c) -- Protective custody

Standard:

Priority Level:

The facility shall assign such inmates to involuntary segregated housing only until an alternative means of separation from likely abusers can be arranged, and such an assignment shall not ordinarily exceed a period of 30 days.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.43 (b) -- Protective custody

Standard:

Priority Level:

Inmates placed in segregated housing for this purpose shall have access to programs, privileges, education, and work opportunities to the extent possible. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.43 (b)(1-3) -- Protective custody

Standard:

Priority Level:

If the facility restricts access to programs, privileges, education, or work opportunities, the facility shall document:  (1) The opportunities that have been limited;  (2) The duration of the limitation; and  (3) The reasons for such limitations

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.43 (e) -- Protective custody

Standard:

Priority Level:

Every 30 days, the facility shall afford each such inmate a review to determine whether there is a continuing need for separation from the general population.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (g) -- Use of screening information

Standard:

Priority Level:

The agency shall not place lesbian, gay, bisexual, transgender, or intersex inmates in dedicated facilities, units, or wings solely on the basis of such identification or status, unless such placement is in a dedicated facility, unit, or wing established in connection with a consent decree, legal settlement, or legal judgment for the purpose of protecting such inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (c) -- Use of screening information

Standard:

Priority Level:

In deciding whether to assign a transgender or intersex inmate to a facility for male or female inmates, and in making other housing and programming assignments, the agency shall consider on a case-by-case basis whether a placement would ensure the inmate's health and safety, and whether the placement would present management or security problems.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (d) -- Use of screening information

Standard:

Priority Level:

Placement and programming assignments for each transgender or intersex inmate shall be reassessed at least twice each year to review any threats to safety experienced by the inmate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.42 (e) -- Use of screening information	

Standard:

Priority Level:

A transgender or intersex inmate's own views with respect to his or her own safety shall be given serious consideration

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.81 (c) -- Medical and mental health screenings; history of sexual abuse

Standard:

Priority Level:

If the screening pursuant to §115.41 indicates that a jail inmate has experienced prior sexual victimization, whether it occurred in an institutional setting or in the community, staff shall ensure that the inmate is offered a follow-up meeting with a medical or mental health practitioner within 14 days of the intake screening.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (h) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

Inmates may not be disciplined for refusing to answer, or for not disclosing complete information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7), (d)(8), or (d)(9) of this section.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.41 (i) -- Screening for risk of victimization and abusiveness

Standard:

Priority Level:

The agency shall implement appropriate controls on the dissemination within the facility of responses to questions asked pursuant to this standard in order to ensure that sensitive information is not exploited to the inmate's detriment by staff or other inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.81 (d) -- Medical and mental health screenings; history of sexual abuse

Standard:

Priority Level:

Any information related to sexual victimization or abusiveness that occurred in an institutional setting shall be strictly limited to medical and mental health practitioners and other staff, as necessary, to inform treatment plans and security and management decisions, including housing, bed, work, education, and program assignments, or as otherwise required by Federal, State, or local law.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.81 (e) -- Medical and mental health screenings; history of sexual abuse

Standard:

Priority Level:

Medical and mental health practitioners shall obtain informed consent from inmates before reporting information about prior sexual victimization that did not occur in an institutional setting, unless the inmate is under the age of 18.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1., 2., 3.

§115.15 (e)

Limits to cross-gender viewing and searches

Standard:

The facility shall not search or physically examine a transgender or intersex inmate for the sole purpose of determining the inmate's genital status. If the inmate's genital status is unknown, it may be determined during conversations with the inmate, by reviewing medical records, or, if necessary, by learning that information as part of a broader medical examination conducted in private by a medical practitioner.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1.

§115.41 (a)

Screening for risk of victimization and abusiveness

Standard:

All inmates shall be assessed during an intake screening and upon transfer to another facility for their risk of being sexually abused by other inmates or sexually abusive toward other inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1. A

§115.41 (b)

Screening for risk of victimization and abusiveness

Standard:

Intake screening shall ordinarily take place within 72 hours of arrival at the facility.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2. A-J

§115.41 (d)

Screening for risk of victimization and abusiveness

Standard:

The intake screening shall consider, at a minimum, the following criteria to assess inmates for risk of sexual victimization:

(1) Whether the inmate has a mental, physical, or developmental disability; 

(2) The age of the inmate; 

(3)  The physical build of the inmate; 

(4)  Whether the inmate has previously been incarcerated; 

(5)  Whether the inmate's criminal history is exclusively nonviolent; 

(6)  Whether the inmate has prior convictions for sex offenses against an adult or child;

(7) Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender, intersex, or gender nonconforming; 

(8) Whether the inmate has previously experienced sexual victimization; 

(9)  The inmate's own perception of vulnerability; and

(10) Whether the inmate is detained solely for civil immigration purposes.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2. K

§115.41 (e)

Screening for risk of victimization and abusiveness

Standard:

The initial screening shall consider prior acts of sexual abuse, prior convictions for violent offenses, and history of prior institutional violence or sexual abuse, as known to the agency, in assessing inmates for risk of being sexually abusive.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3.

§115.41 (c)

Screening for risk of victimization and abusiveness

Standard:

Such assessments shall be conducted using an objective screening instrument.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 4.

§115.41 (f)

Screening for risk of victimization and abusiveness

Standard:

Within a set time period, not to exceed 30 days from the inmate's arrival at the facility, the facility will reassess the inmate's risk of victimization or abusiveness based upon any additional, relevant information received by the facility since the intake screening.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 5. A-D

§115.41 (g)

Screening for risk of victimization and abusiveness

Standard:

An inmate's risk level shall be reassessed when warranted due to a referral, request, incident of sexual abuse, or receipt of additional information that bears on the inmate's risk of sexual victimization or abusiveness.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1.

§115.42 (a)

Use of screening information

Standard:

The agency shall use information from the risk screening required by §115.41 to inform housing, bed, work, education, and program assignments with the goal of keeping separate those inmates at high risk of being sexually victimized from those at high risk of being sexually abusive.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 2.

§115.42 (b)

Use of screening information

Standard:

The agency shall make individualized determinations about how to ensure the safety of each inmate.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3., 3. A

§115.43 (a)

Protective custody

Standard:

Inmates at high risk for sexual victimization shall not be placed in involuntary segregated housing unless an assessment of all available alternatives has been made, and a determination has been made that there is no available alternative means of separation from likely abusers. If a facility cannot conduct such an assessment immediately, the facility may hold the inmate in involuntary segregated housing for less than 24 hours while completing the assessment.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3. B

§115.43 (d)(1-2)

Protective custody

Standard:

If an involuntary segregated housing assignment is made pursuant to paragraph (a) of this section, the facility shall clearly document: 

(1) The basis for the facility's concern for the inmate's safety; and 

(2) The reason why no alternative means of separation can be arranged.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 4., 5.

§115.43 (c)

Protective custody

Standard:

The facility shall assign such inmates to involuntary segregated housing only until an alternative means of separation from likely abusers can be arranged, and such an assignment shall not ordinarily exceed a period of 30 days.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 6. A-D

§115.43 (b)

Protective custody

Standard:

Inmates placed in segregated housing for this purpose shall have access to programs, privileges, education, and work opportunities to the extent possible. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 6. E.   i-iii

§115.43 (b)(1-3)

Protective custody

Standard:

If the facility restricts access to programs, privileges, education, or work opportunities, the facility shall document: 

(1) The opportunities that have been limited; 

(2) The duration of the limitation; and 

(3) The reasons for such limitations

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 7.

§115.43 (e)

Protective custody

Standard:

Every 30 days, the facility shall afford each such inmate a review to determine whether there is a continuing need for separation from the general population.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 8.

§115.42 (g)

Use of screening information

Standard:

The agency shall not place lesbian, gay, bisexual, transgender, or intersex inmates in dedicated facilities, units, or wings solely on the basis of such identification or status, unless such placement is in a dedicated facility, unit, or wing established in connection with a consent decree, legal settlement, or legal judgment for the purpose of protecting such inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 9. A-C

§115.42 (c)

Use of screening information

Standard:

In deciding whether to assign a transgender or intersex inmate to a facility for male or female inmates, and in making other housing and programming assignments, the agency shall consider on a case-by-case basis whether a placement would ensure the inmate's health and safety, and whether the placement would present management or security problems.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 9. E

§115.42 (d)

Use of screening information

Standard:

Placement and programming assignments for each transgender or intersex inmate shall be reassessed at least twice each year to review any threats to safety experienced by the inmate.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 9. F

§115.42 (e)

Use of screening information

Standard:

A transgender or intersex inmate's own views with respect to his or her own safety shall be given serious consideration.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 10.

§115.81 (c)

Medical and mental health screenings; history of sexual abuse

Standard:

If the screening pursuant to §115.41 indicates that a jail inmate has experienced prior 

sexual victimization, whether it occurred in an institutional setting or in the community, staff shall ensure that the inmate is offered a follow-up meeting with a medical or mental health practitioner within 14 days of the intake screening. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 11.    A-D

§115.41 (h)

Screening for risk of victimization and abusiveness

Standard:

Inmates may not be disciplined for refusing to answer, or for not disclosing complete information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7), (d)(8), or (d)(9) of this section.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 1.

§115.41 (i)

Screening for risk of victimization and abusiveness

Standard:

The agency shall implement appropriate controls on the dissemination within the facility of responses to questions asked pursuant to this standard in order to ensure that sensitive information is not exploited to the inmate's detriment by staff or other inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 2. A-C

§115.81 (d)

Medical and mental health screenings; history of sexual abuse

Standard:

Any information related to sexual victimization or abusiveness that occurred in an institutional setting shall be strictly limited to medical and mental health practitioners and other staff, as necessary, to inform treatment plans and security and management decisions, including housing, bed, work, education, and program assignments, or as otherwise required by Federal, State, or local law.

 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 3.

§115.81 (e)

Medical and mental health screenings; history of sexual abuse

Standard:

Medical and mental health practitioners shall obtain informed consent from inmates before reporting information about prior sexual victimization that did not occur in an institutional setting, unless the inmate is under the age of 18. 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The following is the text of the rule signed by the Attorney General on May 16, 2012, which has
been sent to the Federal Register for publication. The Federal Register will update this
document to include dates that are keyed to the date of Federal Register publication.


BILLING CODE 4410-05; 4410-18


DEPARTMENT OF JUSTICE
28 CFR Part 115


Docket No. OAG-131; AG Order No.
RIN 1105-AB34


National Standards to Prevent, Detect, and Respond to Prison Rape


AGENCY: Department of Justice.


ACTION: Final rule; request for comment on specific issue.


SUMMARY: The Department of Justice (Department) is issuing a final rule adopting national
standards to prevent, detect, and respond to prison rape, pursuant to the Prison Rape Elimination
Act of 2003 (PREA). The Department is requesting comment on one issue relating to staffing in
juvenile facilities.


DATES: This rule is effective [INSERT DATE 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER]. Comments on the juvenile staffing ratios
set forth in § 115.313 must be submitted electronically or postmarked no later than 11:59 p.m. on
[INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL
REGISTER.]


ADDRESSES: To ensure proper handling of solicited additional comments, please reference
No. OAG- Written comments being


sent through regular or express mail should be sent to Robert Hinchman, Senior Counsel, Office
of Legal Policy, Department of Justice, 950 Pennsylvania Avenue, NW, Room 4252,
Washington, DC 20530. Comments may also be sent electronically through
http://www.regulations.gov using the electronic comment form provided on that site. An
electronic copy of this document is also available at the http://www.regulations.gov website. The
Department will accept attachments to electronic comments in Microsoft Word, WordPerfect,
Adobe PDF, or Excel file formats only. The Department will not accept any file formats other
than those specifically listed here.


Please note that the Department is requesting that electronic comments be submitted
before midnight Eastern Time on the day the comment period closes because
http://www.regulations.gov
Eastern Time on the day the comment period closes. Commenters in time zones other than
Eastern Time may want to consider this so that their electronic comments are received. All
comments sent through regular or express mail will be considered timely if postmarked on or
before the day the comment period closes.


FOR FURTHER INFORMATION CONTACT: Robert Hinchman, Senior Counsel, Office of
Legal Policy, Department of Justice, 950 Pennsylvania Avenue, NW, Room 4252, Washington,
DC 20530; telephone: (202) 514-8059. This is not a toll-free number.
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POSTING OF SOLICITED ADDITIONAL PUBLIC COMMENTS: Please note that all
comments received are considered part of the public record and made available for public
inspection online at http://www.regulations.gov Such
information includes personal identifying information (such as your name, address, etc.)
voluntarily submitted by the commenter.


You are not required to submit personal identifying information in order to comment on
this rule. Nevertheless, if you still want to submit personal identifying information (such as your
name, address, etc.) as part of your comment, but do not want it to be posted online or made


You must also place all the personal
identifying information you do not want posted online or made available in the public docket in
the first paragraph of your comment and identify what information you want redacted.


If you want to submit confidential business information as part of your comment, but do
not want it to be posted online or made available in the public docket, you must include the


comment. You must also prominently identify confidential business information to be redacted
within the comment. If a comment has so much confidential business information that it cannot
be effectively redacted, all or part of that comment may not be posted online or made available in
the public docket.


Personal identifying information and confidential business information identified and
located as set forth above will be redacted and the comment, in redacted form, will be posted


Please note that the Freedom of
Information Act applies to all comments received.


FOR FURTHER INFORMATION
paragraph.


SUPPLEMENTARY INFORMATION:


I. Executive Summary


A. Overview


The goal of this rulemaking is to prevent, detect, and respond to sexual abuse in
confinement facilities, pursuant to the Prison Rape Elimination Act of 2003. For too long,
incidents of sexual abuse against incarcerated persons have not been taken as seriously as sexual
abuse outside prison walls. In popular culture, prison rape is often the subject of jokes; in public
discourse, it has been at times dismissed by some as an inevitable or even deserved
consequence of criminality.


But sexual abuse is never a laughing matter, nor is it punishment for a crime. Rather, it is
a crime, and it is no more tolerable when its victims have committed crimes of their own. Prison
rape can have severe consequences for victims, for the security of correctional facilities, and for
the safety and well-being of the communities to which nearly all incarcerated persons will
eventually return.


character of prison rape and the day-to-
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U.S.C. 15601(12). The legislation established a National Prison Rape Elimination Commission
sic], physical,


mental, me


tatute defines


defines (7) & (9).
After over four years of work, the NPREC released its recommended national standards in June
2009 and subsequently disbanded, pursuant to the statute.


standards for the detection, prevention, reduction, and punishment of prison rape . . . based upon
the independent judgment of the Attorney General, after giving due consideration to the
recommended national standards provided by the Commission . . . and being informed by such
data, opinions, and proposals that the Attorney General determines to be appropriate to


-
additional costs compared to the costs presently expended by Federal, State, and local prison


C. 15607(a)(3).
The standards are to be immediately binding on the Federal Bureau of Prisons. 42 U.S.C.


15607(b). A State whose Governor does not certify full compliance with the standards is subject
to the loss of five percent of any Department of Justice grant funds that it would otherwise
receive for prison purposes, unless the Governor submits an assurance that such five percent will
be used only for the purpose of enabling the State to achieve and certify full compliance with the
standards in future years. 42 U.S.C. 15607(c). The final rule specifies that the


executive branch, including facilities operated by private entities on behalf of th
executive branch.


In addition, any correctional accreditation organization that seeks Federal grants must
adopt accreditation standards regarding sexual abuse that are consistent with the national
standards in this final rule. 42 U.S.C. 15608.


In drafting the final rule, the Department balanced a number of competing
considerations. In the current fiscal climate, governments at all levels face budgetary constraints.
The Department has aimed to craft standards that will yield the maximum desired effect while
minimizing the financial impact on jurisdictions. In addition, recognizing the unique
characteristics of individual facilities, agencies, and inmate populations, the Department has
endeavored to afford discretion and flexibility to agencies to the extent feasible.


The success of the PREA standards in combating sexual abuse in confinement facilities
will depend on effective agency and facility leadership, and the development of an agency
culture that prioritizes efforts to combat sexual abuse. Effective leadership and culture cannot, of
course, be directly mandated by rule. Yet implementation of the standards will help foster a
change in culture by institutionalizing policies and practices that bring these concerns to the
fore.


Notably, the standards are generally not outcome-based, but rather focus on policies and
procedures. While performance-based standards generally give regulated parties the flexibility
to achieve regulatory objectives in the most cost-effective way, it is difficult to employ such
standards effectively to combat sexual abuse in confinement facilities, where significant barriers
exist to the reporting and investigating of such incidents. An increase in incidents reported to
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facility administrators might reflect increased abuse,
willingness to report
yield positive outcomes and not result in retaliation. Likewise, an increase in substantiated
incidents could mean either that a facility is failing to protect inmates, or else simply that it has
improved its effectiveness at investigating allegations. For these reasons, the standards generally
aim to inculcate policies and procedures that will reduce and ameliorate bad outcomes,
recognizing that one possible consequence of improved performance is that evidence of more
incidents will come to light.


The standards are not intended to define the contours of constitutionally required
conditions of confinement. Accordingly, compliance with the standards does not establish a safe
harbor with regard to otherwise constitutionally deficient conditions involving inmate sexual
abuse. Furthermore, while the standards aim to include a variety of best practices, they do not
incorporate every promising avenue of combating sexual abuse, due to the need to adopt national
standards applicable to a wide range of facilities, while taking costs into consideration. The
standards consist of policies and practices that are attainable by all affected agencies, recognizing
that agencies can, and some currently do, exceed the standards in a variety of ways. The
Department applauds such efforts, encourages agencies to adopt or continue best practices that
exceed the standards, and intends to support further the identification and adoption of innovative
methods to protect inmates from harm. As described in the Background section, the Department
is continuing its efforts to fund training, technical assistance, and other support for agencies,
including through a National Resource Center for the Elimination of Prison Rape.


Because the purposes and operations of various types of confinement facilities differ
significantly, there are four distinct sets of standards, each corresponding to a different type of
facility: Adult prisons and jails (§§ 115.11 .93); lockups (§§ 115.111 .193); community
confinement facilities (§§ 115.211 .293); and juvenile facilities (§§ 115.311 .393). The
standards also include unified sections on definitions (§§ 115.5 .6) and on audits and State
compliance (§§ 115.401 .405, 115.501). 1


The standards contained in this final rule apply to facilities operated by, or on behalf of,
State and local governments and the Department of Justice. However, in contrast to the
proposed rule, the final rule concludes that PREA encompasses all Federal confinement
facilities. Given their statutory authorities to regulate conditions of detention, other Federal
departments with confinement facilities (including but not limited to the Department of
Homeland Security) will work with the Attorney General to issue rules or procedures that will
satisfy the requirements of PREA. 42 U.S.C. 15607(a)(2).


B. Summary of Major Provisions


This summary of the major provisions of the standards does not include every single
aspect of the standards, nor does it capture all distinctions drawn in the standards on the basis of
facility type or size. Agencies that are covered by each set of standards should read them in full
rather than rely exclusively on this summary.


1 sons confined in lockups as


simplicity, however, the discussion and explanation of the standards refer collectively to all such persons as
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General Prevention Planning. To ensure that preventing sexual abuse receives
appropriate attention, the standards require that each agency and facility designate a PREA point
person with sufficient time and authority to coordinate compliance efforts. Facilities may not
hire or promote persons who have committed sexual abuse in an institutional setting or who have
been adjudicated to have done so in the community, and must perform background checks on
prospective and current employees, unless a system is in place to capture such information for
current employees. A public agency that contracts for the confinement of its inmates with
outside entities must include in any new contracts or contrac
adopt and comply with the PREA standards.


Supervision and Monitoring. The standards require each facility to develop and
document a staffing plan, taking into account a set of specified factors, that provides for adequate
levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual
abuse. The staffing standard further requires all agencies to annually assess, determine, and
document whether adjustments are needed to the staffing levels or deployment of monitoring
technologies.


Due to the great variation across facilities in terms of size, physical layout, and
composition of the inmate population, it would be impractical to require a specified level of
staffing. Likewise, mandating
extremely difficult to measure. Instead, the final standard requires that prisons and jails use their
best efforts to comply with the staffing plan on a regular basis and document and justify any
deviations. Given that staffing increases often depend on budget approval from an external
legislative or other governmental entity, this revision is designed to support proper staffing
without discouraging agencies from attempting to comply with the PREA standards due to
financial concerns.


staffing plan for each facility without incentivizing agencies to set the bar artificially low in
order to avoid non-compliance. But i plainly deficient on its face, the
facility is not in compliance with this standard even if it adheres to its plan.


In addition, the standards contained in the final rule require that supervisors conduct and
document unannounced rounds to identify and deter staff sexual abuse and sexual harassment.


Staffing of Juvenile Facilities. The standards set minimum staffing levels for certain
juvenile facilities. As discussed in greater detail in the appropriate section below, the
Department seeks additional comment on this aspect of the standards, and may make changes if
warranted in light of public comments received. Specifically, the standards require secure
juvenile facilities i.e., those that do not allow residents access to the community to maintain
minimum security staff ratios of 1:8 during resident waking hours, and 1:16 during resident
sleeping hours, except during limited and discrete exigent circumstances; deviations from the
staffing plan in such circumstances must be documented. Because increasing staffing levels
takes time and money, this requirement does not go into effect until October 2017 except for
facilities that are already obligated by law, regulation, or judicial consent decree to maintain at
least 1:8 and 1:16 ratios.


Juveniles in Adult Facilities.
recommended standards, contains a standard that governs the placement of juveniles in adult
facilities. The standard applies only to persons under the age of 18 who are under adult court
supervision and incarcerated or detained in a prison, jail, or lockup. Such persons are, for the
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By contrast, youth in the juvenile justice system are already protected by the
Juvenile Justice and Delinquency Prevention Act (JJDPA), 42 U.S.C. 5601 et seq., which
provides formula grants to States conditioned on (subject to minimal exceptions) separating
juveniles from adults in secure facilities and removing juveniles from adult jails and lockups.


This standard imposes three requirements. First, no inmate under 18 may be placed in a
housing unit where contact will occur with adult inmates in a common space, shower area, or
sleeping quarters


i.e., preventing adult inmates from seeing or communicating with youth or
provide direct staff supervision when the two are together. Third, agencies must make their best
efforts to avoid placing youthful inmates in isolation to comply with this provision and, absent
exigent circumstances, must afford them daily large-muscle exercise and any legally required
special education services, and must provide them access to other programs and work
opportunities to the extent possible.


While some commenters asserted that, in addition to increasing risk of victimization,
confining youth in adult facilities impedes access to age-appropriate programming and services
and may actually increase recidivism, the Department is cognizant that its mandate in
promulgating these standards extends only to preventing, detecting, and responding to sexual
abuse in confinement facilities. In addition, imposing a general prohibition on the placement of
youth in adult facilities, or disallowing such placements unless a court finds that the youth has
been violent or disruptive in a juvenile facility, would necessarily require a fundamental
restructuring of existing State laws that permit or require such placement. Given the current state
of knowledge regarding youth in adult facilities, and the availability of more narrowly tailored
approaches to protecting youth, the Department has decided not to impose a complete ban at this
time through the PREA standards. The Department has supported, however, congressional
efforts to amend the JJDPA to extend its jail removal requirements to apply to youth under adult
criminal court jurisdiction awaiting trial, unless a court specifically finds that it is in the interest
of justice to incarcerate the youth in an adult facility.


Cross-Gender Searches and Viewing. In a change from the proposed standards, the final
standards include a phased-in ban on cross-gender pat-down searches of female inmates in adult
prisons, jails, and community confinement facilities absent exigent circumstances which is


programming and out-of-cell opportunities must not be restricted to comply with this provision.
For juvenile facilities, however, the final standards, like the proposed standards, prohibit


cross-gender pat-down searches of both female and male residents. And for all facilities, the
standards prohibit cross-gender strip searches and visual body cavity searches except in exigent
circumstances or when performed by medical practitioners, in which case the searches must be
documented.


The standards also require facilities to implement policies and procedures that enable
inmates to shower, perform bodily functions, and change clothing without nonmedical staff of
the opposite gender viewing their breasts, buttocks, or genitalia, except in exigent circumstances
or when such viewing is incidental to routine cell checks. In addition, facilities must require
staff of the opposite gender to announce their presence when entering an inmate housing unit.


Training and Education. Proper training is essential to combating sexual abuse in
correctional facilities. The standards require staff training on key topics related to preventing,
detecting, and responding to sexual abuse. Investigators and medical practitioners will receive
training tailored to their specific roles.
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Inmates, too, must understand
they will be kept safe and that the facility will not tolerate their committing sexual abuse. The
standards require that facilities explain their zero-tolerance policy regarding sexual abuse and
sexual harassment educate inmates on how to report any such incidents.


Screening. The standards require that inmates be screened for risk of being sexually
abused or sexually abusive and that screening information be used to inform housing, bed, work,
education, and program assignments. The goal is to keep inmates at high risk of victimization
away from those at high risk of committing abuse. However, facilities may not simply place
victims in segregated housing against their will unless a determination has been made that there
is no available alternative means of separation, and even then only under specified conditions
and with periodic reassessment.


Reporting. The standards require that agencies provide at least two internal reporting
avenues, and at least one way to report abuse to a public or private entity or office that is not part
of the agency and that can allow inmates to remain anonymous upon request. An agency must
also provide a way for third parties to report such abuse on behalf of an inmate.


In addition, agencies are required to provide inmates with access to outside victim
advocates for emotional support services related to sexual abuse, by giving inmates contact
information for local, State, or national victim advocacy or rape crisis organizations and by
enabling reasonable communication between inmates and these organizations, with as much
confidentiality as possible.


Responsive Planning. The standards require facilities to prepare a written plan to
coordinate actions taken among staff first responders, medical and mental health practitioners,
investigators, and facility leadership in response to an incident of sexual abuse. Upon learning of
an allegation of abuse, staff must separate the alleged victim and abuser and take steps to
preserve evidence.


The standards also require agencies to develop policies to prevent and detect any
retaliation against persons who report sexual abuse or who cooperate with investigations.
Allegations must be investigated properly, thoroughly, and objectively, and documented
correspondingly, and must be deemed substantiated if supported by a preponderance of the
evidence. No agency may require an inmate to submit to a polygraph examination as a condition
for proceeding with an investigation. Nor may an agency enter into or renew any agreement that
limits its ability to remove alleged staff abusers from contact with inmates pending an
investigation or disciplinary determination.


Investigations. Investigations are required to follow a uniform evidence protocol that
maximizes the potential for obtaining usable physical evidence for administrative proceedings
and criminal prosecutions. The agency must offer victims no-cost access to forensic medical
examinations where evidentiarily or medically appropriate. In addition, the agency must attempt
to make available a victim advocate from a rape crisis center. If that option is not available, the
agency must provide such services through either (1) qualified staff from other community-based
organizations or (2) a qualified agency staff member.


Discipline. The standards require that staff be subject to discipline for violating agency
policies regarding sexual abuse, with termination the presumptive discipline for actually
engaging in sexual abuse. Terminations or resignations linked to violating such policies are to be
reported to law enforcement (unless the conduct was clearly not criminal) and to relevant
licensing bodies.
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Inmates also will be subject to disciplinary action for committing sexual abuse. Where
an inmate is found to have engaged in sexual contact with a staff member, the inmate may be
disciplined only where the staff member did not consent. Where two inmates have engaged in
sexual contact, the agency may (as the final rule clarifies) impose discipline for violating any
agency policy against such contact, but may deem such activity to constitute sexual abuse only if
it determines that the activity was not consensual. In other words, upon encountering two
inmates engaging in sexual activity, the agency cannot simply assume that both have committed
sexual abuse.


Medical and Mental Health Care. The standards require that facilities provide timely,
unimpeded access to emergency medical treatment and crisis intervention services, whose nature
and scope are determined by practitioners according to their professional judgment. Inmate
victims of sexual abuse while incarcerated must be offered timely information about, and timely
access to, emergency contraception and sexually transmitted infections prophylaxis, where
medically appropriate. Where relevant, inmate victims must also receive comprehensive
information about, and timely access to, all lawful pregnancy-related medical services. In
addition, facilities are required to offer a follow-up meeting if the initial screening at intake
indicates that the inmate has experienced or perpetrated sexual abuse.


Grievances. If an agency has a grievance process for inmates who allege sexual abuse,
the agency may not impose a time limit on when an inmate may submit a grievance regarding
such allegations. To be sure, a grievance system cannot be the only method and should not be
the primary method for inmates to report abuse. As noted above, agencies must provide
multiple internal ways to report abuse, as well as access to an external reporting channel.


This standard exists only because the Prison Litigation Reform Act, 42 U.S.C. 1997e,
requires that inmates exhaust any available administrative remedies as a prerequisite to filing suit
under Federal law with respect to the conditions of their confinement. The final standard
contains a variety of other provisions aimed at ensuring that grievance procedures that cover
sexual abuse provide inmates with a full and fair opportunity to preserve their ability to seek
judicial review, without imposing undue burdens on agencies or facilities. However, agencies
that exempt sexual abuse allegations from their remedial schemes are exempt from this standard,
because their inmates may proceed directly to court.


Audits. The final rule resolves an issue left undecided in the proposed rule by including
standards that require that agencies ensure that each of their facilities is audited once every three
years. Audits must be conducted by: (1) a member of a correctional monitoring body that is not
part of, or under the authority of, the agency (but may be part of, or authorized by, the relevant


relevant experience. Thus, the final standards differ from the proposed standards in that audits
may not be conducted by an internal inspector general or ombudsperson who reports directly to


The Department will develop and issue an audit instrument that will provide guidance on
the conduct of and contents of the audit. All auditors must be certified by the Department,
pursuant to procedures, including training requirements, to be issued subsequently.


Lesbian, Gay, Bisexual, Transgender, Intersex (LGBTI) and Gender Nonconforming
Inmates. The standards account in various ways for the particular vulnerabilities of inmates who
are LGBTI or whose appearance or manner does not conform to traditional gender expectations.
The standards require training in effective and professional communication with LGBTI and
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gender nonconforming inmates and require the screening process to consider whether the inmate
is, or is perceived to be, LGBTI or gender nonconforming. The standards also require that post-
incident reviews consider whether the incident was motivated by LGBTI identification, status, or
perceived status.


In addition, in a change from the proposed rule, the final standards do not allow
placement of LGBTI inmates in dedicated facilities, units, or wings in adult prisons, jails, or
community confinement facilities solely on the basis of such identification or status, unless such
placement is in a dedicated facility, unit, or wing established in connection with a consent
decree, legal settlement, or legal judgment for the purpose of protecting such inmates. As in the
proposed standards, such placement is not allowed at all in juvenile facilities.


The standards impose a complete ban on searching or physically examining a transgender
or intersex inmate for the sole p
train security staff in conducting professional and respectful cross-gender pat-down searches and
searches of transgender and intersex inmates.


In deciding whether to assign a transgender or intersex inmate to a facility for male or
female inmates, and in making other housing and programming assignments, an agency may not
simply assign the inmate to a facility based on genital status. Rather, the agency must consider
on a case-by-case bas
whether the placement would present management or security problems, giving serious


transgender and intersex inmates must be given the opportunity to shower separately from other
inmates.


Inmates with Disabilities and Limited English Proficient (LEP) Inmates. The standards
require agencies to develop methods to ensure effective communication with inmates who are
deaf or hard of hearing, those who are blind or have low vision, and those who have intellectual,
psychiatric, or speech disabilities. Agencies also must take reasonable steps to ensure


s to prevent, detect, and respond to sexual
abuse and sexual harassment to inmates who are LEP. Agencies may not rely on inmate
interpreters or readers except in limited circumstances where an extended delay in obtaining an
effective interpreter could com -response
duties, or an investigation.


C. Costs and Benefits


The anticipated costs of full nationwide compliance with the final rule, as well as the
benefits of reducing the prevalence of prison rape, are discussed at length in the Regulatory
Impact Assessment (RIA), which is available at
http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf and is summarized below in section IV,
ent -
Table 1, the Department estimates that the costs of these standards to all covered facilities,
assuming full nationwide compliance, would be approximately $6.9 billion over the period 2012-
2026, or $468.5 million per year when annualized at a 7 percent discount rate. The average
annualized cost per facility of compliance with the standards is approximately $55,000 for
prisons, $50,000 for jails, $24,000 for community confinement facilities, and $54,000 for
juvenile facilities. For lockups, the average annualized cost per agency is estimated at $16,000.
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Table 1: Estimated Cost of Full State and Local Compliance with the PREA Standards, in
the Aggregate, by Year and by Facility Type, in Millions of Dollars


Year Prisons Jails Lockups CCF Juveniles
Total
All Facilities


2012 $87.2 $254.6 $180.1 $27.8 $196.0 $745.8
2013 $55.2 $161.0 $122.0 $16.8 $93.3 $448.5
2014 $58.3 $157.9 $106.6 $14.2 $92.1 $429.2
2015 $59.2 $154.6 $93.7 $12.1 $94.9 $414.5
2016 $61.3 $153.5 $87.3 $11.1 $109.3 $422.6
2017 $61.5 $152.4 $83.6 $10.6 $151.9 $460.1
2018 $62.9 $151.3 $80.1 $10.1 $147.3 $451.8
2019 $63.1 $150.7 $77.5 $9.8 $144.7 $445.8
2020 $64.3 $150.1 $75.0 $9.4 $142.2 $441.0
2021 $65.7 $149.9 $73.2 $9.2 $140.4 $438.3
2022 $65.9 $150.1 $72.0 $9.0 $139.2 $436.2
2023 $67.1 $150.1 $70.8 $8.9 $138.0 $434.9
2024 $67.1 $149.9 $69.6 $8.7 $136.7 $432.0
2025 $67.9 $149.5 $68.4 $8.5 $135.5 $429.8
2026 $67.6 $148.8 $67.2 $8.4 $134.3 $426.3


15-yr Total $974.2 $2,384.6 $1,327.3 $174.8 $1,995.8 $6,856.7


Present Value $591.2 $1,488.4 $869.8 $116.6 $1,201.4 $4,267.4


Annual $64.9 $163.4 $95.5 $12.8 $131.9 $468.5


However, these figures are potentially misleading. PREA does not require State and


Department to direct or enforce such compliance; instead, the statute provides certain incentives
for such confinement facilities to implement the standards. Fiscal realities faced by confinement
facilities throughout the country make it virtually certain that the total actual outlays by those
facilities will, in the aggregate, be less than the full nationwide compliance costs calculated in
the RIA. Actual outlays incurred will depend on the specific choices that State and local
correctional agencies make with regard to adoption of the standards, and correspondingly on the
annual expenditures that those agencies are willing and able to make in choosing to implement
the standards in their facilities. The Department has not endeavored in the RIA to project those
actual outlays.


-
first estimating the monetary value of preventing various types of prison sexual abuse (from
incidents involving violence to inappropriate touching) and then, using those values, calculating
the reduction in the annual number of victims that would need to occur for the benefits of the
rule to equal the cost of full nationwide compliance.


This analysis begins by estimating the current levels of sexual abuse in covered facilities.
The RIA concludes that in 2008 more than 209,400 persons were victims of sexual abuse in
prisons, jails, and juvenile facilities, of which at least 78,500 prison and jail inmates and 4,300
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youth in juvenile facilities were victims of the most serious forms of sexual abuse, including
forcible rape and other nonconsensual sexual acts involving injury, force, or high incidence.


Next, the RIA estimates how much monetary benefit (to the victim and to society)
accrues from reducing the annual number of victims of prison rape. This is, of course, an
imperfect endeavor, given the inherent difficulty in assigning a dollar figure to the cost of such
an event.
values that are difficult or impossible to quantify, including equity, human dignity, fairness, and


Each of these values is relevant here, including human dignity, which is
offended by acts of sexual violence. While recognizing the limits of monetary measures and the
difficulty of translation into dollar equivalents, the RIA extrapolates from the existing economic
and criminological literature regarding rape in the community. On the basis of such
extrapolations, it finds that the monetizable benefit to an adult of avoiding the highest category
of prison sexual misconduct (nonconsensual sexual acts involving injury or force, or no injury or
force but high incidence) is worth $310,000 to $480,000 per victim; for juveniles, who typically
experience significantly greater injury from sexual abuse than do adults, the corresponding
category is assessed as worth $675,000 per victim. Lesser forms of sexual abuse have
correspondingly lower avoidance benefit values. The RIA thus determines that the maximum
monetizable cost to society of prison rape and sexual abuse (and correspondingly, the total
maximum benefit of eliminating it) is about $46.6 billion annually for prisons and jails, and an
additional $5.2 billion annually for juvenile facilities.


The RIA concludes that the break-even point would be reached if the standards reduced
the annual number of victims of prison rape by 1,671 from the baseline levels, which is less than
1 percent of the total number of victims in prisons, jails, and juvenile facilities. The Department
believes it reasonable to expect that the standards, if fully adopted and complied with, would
achieve at least this level of reduction in the prevalence of sexual abuse, and thus the benefits of
the rule justify the costs of full nationwide compliance.


As noted, this analysis inevitably excludes benefits that are not monetizable, but still
must be included in a cost-benefit analysis. These include the values of equity, human dignity,
and fairness. Such non-quantifiable benefits will be received by victims who receive proper
treatment after an assault; such treatment will in turn enhance their ability to re-integrate into the
community and maintain stable employment upon their release from prison. Furthermore,
making prisons safer will increase the general well-being and morale of staff and inmates alike.
Finally, non-quantifiable benefits will accrue to society at large, by ensuring that inmates re-
entering the community are less traumatized and better equipped to support their community.
Thus, the true break-even level would likely be lower and perhaps significantly lower than 1,671,
if it were possible to account for these non-quantifiable benefits.


II. Background


The Prison Rape Elimination Act of 2003, 42 U.S.C. 15601 et seq., requires the Attorney
General to promulgate regulations that adopt national standards for the detection, prevention,
reduction, and punishment of prison rape. PREA established the National Prison Rape
Elimination Commission to carry out a comprehensive legal and factual study of the penological,
physical, mental, medical, social, and economic impacts of prison rape in the United States, and
to recommend national standards to the Attorney General and to the Secretary of Health and
Human Services. The NPREC released its recommended national standards in a report dated
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recommended national standards are available at http://www.ncjrs.gov/pdffiles1/226680.pdf.
The NPREC set forth four sets of recommended national standards for eliminating prison


rape and other forms of sexual abuse. Each set applied to one of the following four confinement
settings: (1) adult prisons and jails; (2) juvenile facilities; (3) community corrections facilities;
and (4) lockups (i.e., temporary holding facilities). The NPREC recommended that its standards
apply to Federal, State, and local correctional and detention facilities, including immigration
detention facilities operated by the Department of Homeland Security and the Department of
Health and Human Services. In addition to the standards themselves, the NPREC prepared
assessment checklists, designed as tools to provide agencies and facilities with examples of how


explanations of the rationale for each standard and, in some cases, guidance for achieving
compliance. These are available at http://www.ncjrs.gov/pdffiles1/226682.pdf (adult prisons and
jails), http://www.ncjrs.gov/pdffiles1/226684.pdf (juvenile facilities),
http://www.ncjrs.gov/pdffiles1/226683.pdf (community corrections), and
http://www.ncjrs.gov/pdffiles1/226685.pdf (lockups).


independent judgment of the Attorney General, after giving due consideration to the
recommended national standards provided by the Commission . . . and being informed by such
data, opinions, and proposals that the Attorney General determines to be appropriate to


costs compared to the costs


U.S.C. 15607(a)(3).
The Attorney General established a PREA Working Group, chaired by the Office of the


in preparing rulemaking materials. The Working Group included representatives from a wide
range of Department components, including the Access to Justice Initiative, the Bureau of
Prisons (including the National Institute of Corrections), the Civil Rights Division, the Executive
Office for United States Attorneys, the Office of Legal Policy, the Office of Legislative Affairs,
the Office of Justice Programs (including the Bureau of Justice Assistance, the Bureau of Justice
Statistics, the National Institute of Justice, the Office of Juvenile Justice and Delinquency
Prevention, and the Office for Victims of Crime), the Office on Violence Against Women, and
the United States Marshals Service.


The Working Group conducted an in-depth review of the standards proposed by the
NPREC. As part of that process, the Working Group conducted a number of listening sessions in
2010, at which a wide variety of individuals and groups provided preliminary input prior to the
start of the regulatory process. Participants included representatives of State and local prisons
and jails, juvenile facilities, community corrections programs, lockups, State and local sexual
abuse associations and service providers, national advocacy groups, survivors of prison rape, and
members of the NPREC.


Because, as noted above, PREA prohibits the Department from establishing a national
standard that would impose substantial additional costs compared to the costs presently expended
by Federal, State, and local prison authorities, the Working Group carefully examined the
potential cost implications of the standards proposed by the NPREC. As part of that process, the
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proposed standards.
On March 10, 2010 (75 FR 11077), while awaiting completion of the cost analysis, the


Department published an Advance Notice of Proposed Rulemaking (ANPRM) soliciting public


received on the ANPRM, including comments from current or formerly incarcerated individuals,
county sheriffs, State correctional agencies, private citizens, professional organizations, social
service providers, and advocacy organizations concerned with issues involving inmate safety and
rights, sexual violence, discrimination, and juvenile justice.


In general, commenters supported the broad goals of PREA and the overall intent of the
comments were sharply divided as to the merits of a


number of standards. Some commenters, particularly those whose responsibilities involve the


recommended national standards implementing PREA would impose unduly burdensome costs
on already tight State and local government budgets. Other commenters, particularly advocacy
groups concerned with protecting the health and safety of inmates and juvenile residents,


After reviewing the comments after receiving
and reviewing the cost analysis of those standards, the Department published a Notice of
Proposed Rulemaking (NPRM) on February 3, 2011 (76 FR 6248). The scope and content of the


and financial feasibility of each standard against its anticipated benefits. At the same time, the
Department published an Initial Regulatory Impact Analysis (IRIA), which presented a


both quantitative and qualitative terms. The IRIA was summarized in the NPRM and was


http://www.ojp.usdoj.gov/programs/pdfs/prea_nprm_iria.pdf.
osed standards, and posed 64


specific questions on the proposed standards and the IRIA. In response, the Department received
over 1,300 comments, representing the same broad range of stakeholders as comments on the
ANPRM. Commenters provided general asses
specific and detailed recommendations regarding each standard. The Department also received a
range of comments responding to the 64 questions posed in the NPRM and on the assumptions,
calculations, and conclusions contained in the IRIA. As in the comments on the ANPRM, the
changes recommended by commenters reflected a diverse array of views. Many commenters
asserted that the proposed standards provided insufficient protection against sexual abuse, while
others expressed the view that the proposed standards would be too onerous for correctional
agencies.


Following the public comment period, the Department carefully reviewed each comment
and deliberated internally on the revisions that the commenters proposed and on the critiques of


-cost analysis. In addition, the Department once again commissioned an
independent contractor to assist the Department in assessing the costs of revisions to the
standards.
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The final standards reflect a considered analysis of the public comments and a rigorous
assessment of the estimated benefits and costs of full nationwide compliance with the standards.
The Department has revised the IRIA correspondingly; the final Regulatory Impact Analysis is
available at http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf.


This is a final rule; however, the Department has identified one provision for which it is
considering making changes to the final rule, if warranted by public comments received. The
discrete provision open for additional comment does not affect the finality of the rule.


To assist agencies in their compliance efforts, the Department has funded the National
Resource Center for the Elimination of Prison Rape to serve as a national source for online and
direct support, training, technical assistance, and research to assist adult and juvenile corrections,
detention, and law enforcement professionals in combating sexual abuse in confinement.
Focusing on areas such as prevention strategies, improved reporting and detection, investigation,
prosecution, and victim-centered responses, the Resource Center will identify promising
programs and practices that have been implemented around the country and demonstrate models
for keeping inmates safe from sexual abuse. It will offer a full library, webinars, and other
online resources on its website, and will provide direct assistance in the field through skilled and
experienced training and technical assistance providers. The Department also funds the National
Center for Youth in Custody, which will partner closely with the Resource Center to assist
facilities in addressing sexual safety for youth.


The Department is also continuing its grantmaking, through its Bureau of Justice
Assistance, to support State and local demonstration projects aimed at combating sexual abuse in
confinement facilities. In addition, the Departmen
provided substantial PREA-related training and technical assistance since passage of the Act,
will be developing electronic and web-based resource materials aimed at reaching a broad
audience.


III. Overview of PREA National Standards.


Scope of Standards: Application to Other Federal Confinement Facilities


The proposed rule interpreted the statute to bind only facilities operated by the Bureau of
Prisons, and extended the standards to United States Marshals Service facilities under other
authorities of the Attorney General. In light of comments on the proposed rule, the Department
has re-examined whether PREA extends to Federal facilities beyond those operated by the
Department of Justice. The Department now concludes that PREA does, in fact, encompass any
F


With respect to Bureau of Prisons facilities, the Act explicitly provides that the national
standards apply immediately. 42 U.S.C. 15607(b). However, the statute does not address how it
will be implemented at other Federal confinement facilities. In general, each Federal agency is
accountable for, and has statutory authority to regulate, the operations of its own facilities and,
therefore, is best positioned to determine how to implement the Federal laws and rules that
govern its own operations, the conduct of its own employees, and the safety of persons in its
custody. For example, the Department of Homeland Security possesses great knowledge and
experience regarding the specific characteristics of its immigration facilities, which differ in







15


certain respects from Department of Justice, State, and local facilities with regard to the manner
in which they are operated and the composition of their populations. Indeed, the NPREC
expressly recognized these distinctions by including a supplemental set of 15 standards
applicable only to facilities with immigration detainees. Similarly, the Department of the


facilities in Indian country, which are owned and operated pursuant to numerous different
arrangements by BIA and the tribes, and which also differ in certain respects from Department of
Justice, State, and local facilities.


Given their statutory authorities to regulate conditions of detention, other Federal
departments with confinement facilities will work with the Attorney General to issue rules or
procedures that will satisfy the requirements of PREA. 42 U.S.C. 15607(a)(2).


Scope of Standards: Pretrial Release, Probation, Parole, and Related Programs


In th
that the Department adopt a set of standards for community corrections, which the NPREC had


es, in a
community setting as a condition of incarceration, pretrial release, probation, parole, or
post-release supervision. 2 The
Department determined that to the extent this definition included supervision of individuals in a
non-residential setting, it exceeded


did not reference community corrections, but instead proposed adopting a set of standards for


a community treatment center, halfway house, restitution center, mental health facility,
alcohol or drug rehabilitation center, or other community correctional facility (including
residential re-entry centers) in which offenders or defendants reside as part of a term of
imprisonment or as a condition of pre-trial release or post-release supervision, while
participating in gainful employment, employment search efforts, community service,
vocational training, treatment, educational programs, or similar facility-approved
programs during nonresidential hours.


Several commenters criticized the proposed rule for excluding individuals who are not
incarcerated but are subject to pretrial release, probation, parole, or post-release supervision.
These commenters included advocacy groups, certain former members of the NPREC, and two
trade organizations, the American Probation and Parole Association and the International
Community Corrections Association. Commenters observed that parole and probation officers
play a significant role in the lives of their charges, and that such power includes the potential for


with regard to pretrial release, probation, parole, or post-release supervision, while others
proposed including only certain training requirements related to handling disclosures of sexual
abuse and avoiding inappropriate relationships with probationers and parolees.


2 NPREC, Standards for the Prevention, Detection, Response, and Monitoring of Sexual Abuse in Community
Corrections, 5, available at http://www.ncjrs.gov/pdffiles1/226683.pdf.
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The final rule does not include these suggested changes and instead retains the definition
quoted above. The Department recognizes, of course, that staff involved in pretrial release,
probation, parole, or post-release supervision exert great authority. The same is true, however,
of numerous other government officials, including police officers who operate in the community,
law enforcement investigators, and certain categories of civil caseworkers. While any abuse by
law enforcement officials or other government agents is reprehensible, PREA appropriately
addresses the unique vulnerability of incarcerated persons, who literally cannot escape their
abusers and who lack the ability to access community resources available to most victims of
sexual abuse.


inma
suggested that a probationer or parolee should be considered to be under the constructive control
of correctional officials. This suggestion, however, neglects the stat


for, or adjudicated delinquent for, violations of criminal law or the terms and conditions of
parole, probation, pretrial releas


temporarily supervised by others, such as inmates on work details. Furthermore, the reference to


m, rather than any person who is
subject to such terms and conditions, qualifies as an inmate. Indeed, with the exception of an
unrelated grant program to safeguard communities,3 the statute makes no other reference to
parole, probation, pretrial release, or diversionary programs.


The same commenter noted that PREA instructed the NPREC to recommend to the


other matters as may reasonably be related to the detection, prevention, reduction, and


commenter that this language, by extension, provides the Attorney General with a broad scope of
authority to combat sexual abuse in confinement facilities. However, this language does not
necessitate the adoption of standards to govern probation, parole, pretrial release, or diversionary
programs. To be sure, former inmates may report to a parole officer sexual abuse that occurred
while they were in a confinement facility. However, former inmates unlike current inmates
generally possess ample ability to report abuse through the same channels as any other person
living in the community.


Still, the Department encourages probation and parole departments to take active steps to
ensure that any information they learn about sexual abuse in confinement facilities is transmitted
to law enforcement authorities or correctional agencies, as appropriate. The Department
recommends that such departments train their officers as needed to facilitate proper investigation
of allegations.


3


y-by-
community basis, of inmates who have been released, to facilitate the efficient and effective . . . deployment of law


reduce spending on prisons by effectively reducing rates of parole and probation revocation without compromising
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Finally, one commenter suggested that probation departments should be included because
some probation departments operate residential facilities, including juvenile detention facilities.
No change is warranted, because the proposed rule already included any agency that operates
residential facilities. For example, to the extent that a probation department operates a juvenile
detention facility, it is covered by the Standards for Juvenile Facilities, § 115.311 et seq.


Scope of Standards: Categorization of Prisons and Jails


The Department received a significant number of comments from jails regarding the
ways in which their operations differ from prisons. Jail commenters noted that prisons, unlike
jails, generally receive individuals after sentencing. Thus, prison inmates have already been
stabilized medically and been searched before being transported to the prison. Commenters
noted that the prison intake unit or facility, unlike its jail counterpart, will often have received
information from the sentencing court, and may have received records documenting medical and
mental health conditions, criminal and institutional histories, and in some cases, program or
treatment histories.


The American Jail Association (AJA), plus several sheriffs and jail administrators,
recommended that the Department develop separate standards for jails and prisons, due to
differences in facility size, mission, length of stay, and operational considerations.


The Department recognizes the various differences between jails and prisons, but
concludes that these differences do not warrant a separate set of standards. Rather, the
Department has endeavored to provide sufficient flexibility such that the standards can be
adopted by both prisons and jails. Where appropriate, various standards impose different
requirements upon prisons and jails, while others differentiate on the basis of facility size.


General Definitions (§ 115.5)


Community confinement facility. Several commenters expressed uncertainty as to
whether group homes that house juveniles would be governed by the standards for community
confinement facilities, the standards for juvenile facilities, or both. For clarity, the final rule
revises the definition of community confinement facility to expressly exclude juvenile facilities.
All juvenile facilities, including group homes and halfway houses, are governed by the Standards
for Juvenile Facilities, § 115.311 et seq.


Exigent circumstances. The final rule adds a definition of this term, which is used in


circumstances that require immediate action in order to combat a threat to the security or
institutional order
absence of a staff member whose presence is indispensible to carrying out a specific standard, or
an outbreak of violence within the facility that requires immediate action.


Full compliance. The final rule adds a definition of this statutory term. As discussed
above in the Executive Summary and below in the section titled Executive Order 13132
Federalism, PREA provides that the Governor of each State must certify full compliance with
the standards or else forfeit five percent of any Department of Justice grant funds that the State
would otherwise receive for prison purposes, unless the Governor submits an assurance that such
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five percent will be used only for the purpose of enabling the State to achieve and certify full
compliance with the standards in future years. 42 U.S.C. 15607(c).


NPRM Question 34 solicited comments on how full
compliance Several commenters recommended that full compliance be measured by a
percentage of each standard complied with. These recommendations were generally between 80
and 100 percent. One commenter suggested that each standard be designated as either
mandatory or non-mandatory, with differential percentages for each category. A number of
comments recommended that full compliance mean complete compliance, with exceptions for de
minimis violations.


contingent on certain ou
achieved if a certain objective level of safety and security is achieved in a facility.


should be measured using a multi-
- non-compliance. One commenter


be regarded as achieved when the facility meets the spirit
be regarded as achieved when an


agency adopts adequate policies and procedures, and has demonstrated its intention to comply
with those policies.


Finally, a number of comments suggested that the


of the standard.
The final rule defines


each standard except for de minimis violations, or discrete and temporary violations during


specific outcome measures would be impractical to implement across a broad spectrum of
facility types, and further notes that compliance with procedural mandates is usually more within
the control of a facility than achieving specific outcome measures. Furthermore, a definition that
allows for some standards to be non-mandatory, or that defines full compliance as a percentage
or by reference to substantial compliance, is not compatible with the plain meaning of the


a definition.
Below is a nonexhaustive set of examples of violations that would be consistent with full


compliance:


actively seeking to fill;
A small number of instances in which an agency fails by a number of days to
meet a 14-day deadline imposed by the rule;
Occasional noncompliance with staffing ratios in juvenile facilities due to
disturbances in other housing units or staff illnesses;
A short-term telephone malfunction that prevents inmate access to a confidential
reporting hotline, which the agency acts promptly to restore once the malfunction
is brought to its attention.
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Generally speaking, the intent of this definition is to make clear that a Governor
circumstances that are not reasonably foreseeable, certain of


facilities are at times unable to comply with the letter of certain standards for some short period
of time, but then act promptly to remedy the violation. This definition is in keeping with


view that States would be able and should be encouraged to achieve full
compliance.


The final rule also provides, in § 115.501(b), that the
all facilities in the State under the operational control
facilitie The certification,
by its terms, does not encompass facilities under the operational control of counties, cities, or
other municipalities.


Gender nonconforming. The final rule adds a definition of this term, which is used in
several standards. The term is defined to mean a person whose appearance or manner does not


Intersex. Various commenters, including both correctional agencies and advocates,
requested a definition of this term, and several advocates suggested definitions. The final rule


a person whose sexual or reproductive anatomy or chromosomal pattern


medical conditions are sometimes referred to as disorders of sex development.


Juvenile.
person under the age of 18 unless otherwise defined by State law. One commenter noted that
State law may be inconsistent, defining a person as a juvenile for some purposes and as an adult


n or
For reasons explained at greater length below, the Department has rejected the suggestion


by some commenters to define juvenile as any person under the age of 18.
Some commenters recommended that the definition of juvenile include persons over the


age of 18 who are currently in the custody of the juvenile justice system, because some State
juvenile justice systems hold persons beyond that age who were originally adjudicated as
juvenile delinquents. The final rule does not make that change. The set of standards for juvenile
facilities refers throughout . is defined as


Thus, the standards already cover over-18 persons confined in a
facility that is primarily used for the confinement of under-
proposed change is not needed. In the rare instance that an over-18 person in the custody of the
juvenile justice system is confined in an adult facility, it is appropriate for that person to be
treated the same as others of similar age.


Juvenile facility. For clarifying purposes, the final rule adds language to make clear that
a juvenile facility


services system, or for medical purposes, is beyond the scope of these regulations, regardless of
whether it is administered or licensed by a Federal, State, or local government or a private
organization on behalf of such government.
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One commenter suggested amending the definition of juvenile facility to clarify that it
includes all youth confined in juvenile facilities, not just those who are accused of, or have been
adjudicated for committing, a delinquent act or criminal offense. The commenter noted that, as a
result of shortages in residential mental health facilities, juvenile facilities may temporarily hold
youth who are not accused of delinquent or criminal acts, while waiting for bed space to open up
in residential mental health facilities. The Department has not made this change, because such
youth are already covered to the extent that they are housed in a facility that primarily confines
juveniles pursuant to the juvenile justice system or criminal justice system.


A State juvenile agency requested that the standards exempt community-based facilities
-delinquent


youth. The Department has not made this change. As stated above, the definition of juvenile
pursuant to the


-secure residential facility fits this
definition, it will fall within the scope of the standards, even if it also holds some non-delinquent
youth. Youth who are legally obligated to return to a facility in the evening are at risk of sexual
abuse and therefore warrant protection under these standards. Furthermore, where a facility is
primarily used to confine juvenile delinquents, it would be illogical to exempt from coverage
those facilities that happen to confine some non-delinquent youth as well.


Transgender.
the final rule define this term. The definition adopted in the final rule er
identity (i.e.


reflects the suggestions of numerous advocacy commenters.


Other terms. The Department has not adopted the suggestion of one commenter to define
a variety of additional terms including jail booking, intake, initial screening, and risk assessment.
These terms are in common usage in correctional settings and have meanings that are generally
understood, even if facility practices may vary in certain respects. To define these terms would
risk confusion by imposing a one-size-fits-all definition on facilities that employ these terms in
slightly different ways.


Definitions Related to Sexual Abuse (§ 115.6)


The final rule makes various changes to terms related to sexual abuse that were defined in
the proposed rule.


Sexual abuse. Various commenters criticized the proposed definition for referencing the
intent of the abuser. These commenters expressed the view that including an intent element


- and labor-
The final rule revises the definition to limit


the relevance of intent.
With regard to sexual abuse by an


which the intent of the sexual contact is solely to harm or debilitate rather than to sexually
at language was to exclude physical altercations that incidentally


resulted in i
endeavor to protect inmates from physical harm of all sorts, such incidental injury is beyond the
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scope of PREA. To eliminate the intent element while still preserving this exclusion, the final


With regard to abuse by staff, the proposed rule included contact between the penis and
the vulva or anus; contact between the mouth and the penis, vulva, or anus; penetration of the


clothing, of the genitalia, anus, groin, breast, inner thigh, or the buttocks of any person with the
intent to abuse, arouse,


Thus, if the touching is
unrelated to official duties, no finding as to intent is necessary. If the touching is related to
official duties such as a strip search the touching qualifies as sexual abuse only if it is
performed in a manner that evidences an intent to abuse, arouse, or gratify sexual desire.


the customary definition of sexual abuse. For example, PREA includes sexual fondling in its
definition of rape, see 42 U.S.C. 15609(9), (11), even though that term is typically associated
with sexual abuse rather than with rape. The Department concludes that sexual abuse is a more
accurate term to describe the behaviors that Congress aimed to eliminate.


An advocate for disability rights recommended that the Department define what it means


Department has not done so, concluding that correctional agencies should use their judgment,
taking into account any applicable State law.


One advocacy organization recommended that kissing be added to the definition of
sexual abuse or sexual harassment, due to the possibility that kissing could be used as a


appropriate to consider kissing to constitute sexual abuse in certain contexts where committed by
a staff member. Accordingly, the final rule adds to the definition of sexual abuse by a staff


volunteer has the intent to abuse, arouse, or gratify sexual desire
Finally, the Department has made various nonsubstantive changes to the definition of


sexual abuse, including simplifying its structure. In addition, the final rule provides that sexual


anus, groin, inner thigh, or buttocks, but also includes incidents where the staff member induces
the inmate to touch the staff member in such a manner.


Sexual harassment. Several correctional agencies recommended that the final rule
remove sexual harassment from the scope of the standards. The Department has not done so.
Although PREA does not reference sexual harassment, it authorized the NPREC to propose, and


as may reasonably be related to the detection, prevention, reduction, and punishment of prison
Certain standards reference sexual harassment in order to


combat what may be a precursor to sexual abuse.
One commenter took issue with the categor


gestures of a sexual nature . . . including demeaning references to gender, sexually suggestive or


that this categorization inappropriately downplayed the harm associated with such conduct,
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especially because many of the standards in the proposed rule referenced only sexual abuse and
not sexual harassment. The Department has not made this change, largely because such
activities fit the textbook definition of sexual harassment. To label comments and gestures as
sexual harassment is not meant to belittle the harm that may ensue. (The question of whether
specific standards should include sexual harassment as well as sexual abuse is a separate issue
and is discussed below in reference to specific standards.) However, similar activity, when
performed by a staff member, does constitute sexual abuse. This distinction recognizes that staff
exert far more authority than
employers exert over employees in a workplace context. An attempt, threat, or request to engage
in sexual contact, even if it does not result in actual sexual contact, may lead to grave
consequences for an inmate, and deserves to be treated seriously. Indeed, in many States, such
contact is considered to be a crime.4


The same commenter also recommended defining sexual harassment to include all
comments of a sexual nature, not just repeated comments. One correctional agency made the
same recommendation with regard to comments made by staff. The Department has not made
this change. Various standards require remedial action in response to sexual harassment; while
correctional agencies may take appropriate action in response to a single comment, a concern for
efficient resource allocation suggests that it is best to mandate such action only where comments
of a sexual nature are repeated.


Voyeurism. Some correctional agencies recommended removing voyeurism from the
scope of the standards, fearing that its inclusion would result in groundless accusations against
staff members merely for performing their jobs. This change has not been made. The
Department notes that voye


which constitutes a significant limitation. A staff member who happens to witness an
inmate in a state of undress while conducting rounds has not engaged in voyeurism. The risk of


and is neither limited to, nor unusually problematic in, the context of voyeurism.
One correctional agency recommended that voyeurism be considered as a subset of


sexual harassment and be limited to repeated actions, as with sexual harassment. The
Department has not made this change. Voyeurism is appropriately considered to be a more
serious offense than sexual harassment, and indeed is often a crime. The same commenter


appropriately encompasses a broad range of incidents of varying degrees of severity. The
standards oblige correctional agencies to take certain actions in response to all incidents of
sexual abuse, but the appropriate response will vary greatly depending upon the nature of the
incident.


Some advocacy commenters, and o for
providing
bodily functions, constituted voyeurism only if the staff member also distributed or published


4 See National Institute of Corrections/Washington College of Law Project on Addressing Prison Rape, Fifty-State
Survey of Criminal Laws Prohibiting Sexual Abuse of Individuals in Custody, available at
http://www.wcl.american.edu/endsilence/documents/50StateSurveyofSSMLawsFINAL2009Update.pdf.







23


them. The final rule removes that limitation. Under the revised definition, taking such images
constitutes voyeurism regardless of what the staff member does with the images afterwards.


Zero Tolerance; PREA Coordinator (§§ 115.11, 115.111, 115.211, 115.311)


Summary of Proposed Rule


The standard contained in the proposed rule required that agencies establish a zero-


preventing, detecting, and responding to such conduct. The Department also proposed that
agencies employ or designate an upper-level, agency-wide PREA coordinator to oversee efforts
to comply with the standards. The proposed standard specified that the agency-wide PREA
coordinator would be a full-time position in all agencies that operate facilities whose total rated
capacity i.e., an objective determination of available bed space in a facility exceeds 1,000
inmates, but could be a part-time position in other agencies. The proposed standard also required
that agencies whose total capacity exceeds 1,000 inmates must designate an existing full-time or
part-


Changes in Final Rule


The final standard no longer requires that the agency-wide PREA coordinator be a full-
time position for large agencies. Instead, the standard provides that the PREA coordinator must


required responsibilities, which have not been
changed from the proposed standard.


The final standard also requires that any agency that operates more than one facility
(regardless of agency size) designate a PREA compliance manager at each facility with sufficient


s to comply with the PREA standards.


Comments and Responses


Comment. Numerous commenters criticized the proposed standard for requiring that the
PREA coordinator be a full-time position. Such commenters indicated that establishing a full-
time position would be cost-prohibitive and would inappropriately divert resources from other
important efforts. Some recommended that agencies be given discretion in how to structure their
PREA oversight and that coordinators be given flexibility to work on related tasks. One
commenter suggested that the standard mandate that the PREA coordinator devote a specified
minimum percentage of time to PREA-related work. Another commenter proposed that a full-
time PREA coordinator be required only if a threshold level of verified sexual abuse incidents is
reached.


Response. Designating a specific staff person to be accountable for PREA development,
implementation, and oversight will help ensure the success of such efforts. However, agencies
should have discretion in how to manage their PREA initiatives. Therefore, the final standard
does not require that the PREA coordinator be a full-time position. Similarly, mandating a
minimum percentage of staff time to be spent on PREA would be too stringent, and would not
provide sufficient flexibility. Rather, the final standard requires that the agency designate a
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PREA coordinator with sufficient time and authority to develop, implement, and oversee agency
efforts to comply with the PREA standards.


As for the suggestion that a full-time coordinator be required only if verified incidents
exceed a specified threshold, it is important to note that a low level of verified incidents does not
necessarily mean that sexual abuse is not a concern. If an agency is not appropriately
investigating allegations of sexual abuse, or if victims do not feel comfortable reporting such


combating sexual abuse.
Comment. Various agency commenters requested additional flexibility with respect to


the requirement that agencies with aggregate rated capacities of over 1,000 inmates designate
facility-level PREA coordinators. Some commenters suggested raising or lowering the
population threshold for this requirement.


Response. Where an agency operates multiple facilities, the final standard requires that
all such facilities, regardless of size, designate a PREA compliance manager with sufficient time


o comply with the PREA standards. Having a


(The PREA coordinator would serve as -facility agencies.) The
language in the final standard appropriately balances the need for accountability with the
flexibility that sound correctional management requires.


Comment. One commenter inquired as to whether separate smaller facilities could share
one PREA coordinator, to accommodate workload and cost concerns.


Response. With the additional flexibility provided in the final standard, such
arrangements should not be necessary. Facilities are encouraged to collaborate on PREA efforts
to the extent feasible, but ultimately each facility will need to ensure that effective practices and
procedures are in place. For this reason, the final standard requires each facility in a multi-
facility agency to have its own PREA compliance manager.


Comment. One commenter requested clarification as to the requirement that the PREA
-


Response. -
coordinator should have access to agency and facility leadership on a regular basis, and have the
authority to work with other staff, managers, and supervisors to effectuate change if necessary.
By contrast, the facility- -
should have access to facility staff, managers, and supervisors in order to guide implementation.


Contracting With Other Entities for Confinement of Inmates (§§ 115.12, 115.112, 115.212,
115.312)


Summary of Proposed Rule


The standard contained in the proposed rule required that agencies that contract with


with the PREA standards.


Changes in Final Rule


No substantive changes have been made to the proposed standard.
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Comments and Responses


Comment. Numerous advocates urged that the standard be revised to require government
agencies to impose financial sanctions on private contractors that fail to comply with the
standards. These commenters also argued that contract entities should be held to the same
auditing standards as agency-run facilities.


Response. As discussed below, the auditing standard (§ 115.401) requires that every
facility operated by an agency, or by a private organization on behalf of an agency, be audited
for PREA compliance at least once in every three-year auditing cycle. The auditing
requirements are the same, as are the effects of such audits: The Governor of each State is
required to consider the audits of facilities
branch, including the audits of private facilities operated by a contract entity on behalf of such
agencies, in determining whether to certify that the State is in full compliance with the PREA
standards. However, the final standard does not require agencies to impose financial sanctions
on non-compliant private contractors. The standard requires that new contracts or contract
renewals include a provision that obligates the entity to adopt and comply with the PREA
standards. Beyond that, the Department sees no need to specify the manner in which an agency
enforces such compliance.


Supervision and Monitoring (§§ 115.13, 115.113, 115.213, 115.313)


Summary of Proposed Rule


The standard in the proposed rule contained four requirements. First, it required the
agency to make an assessment of adequate staffing levels, taking into account its use, if any, of
video monitoring or other technology, and the physical layout and inmate population of the
facility. Second, it required agencies to devise a plan for how to best protect inmates from
sexual abuse should staffing levels fall below an adequate level. Third, it required agencies to
reassess at least annually the identified adequate staffing levels, as well as the staffing levels that


and other technologies. Fourth, it required prisons, juvenile facilities, and jails whose rated
capacity exceeds 500 inmates to implement a policy of unannounced rounds by supervisors to
identify and deter staff sexual abuse and sexual harassment.


Changes in Final Rule


The final standard requires each prison, jail, and juvenile facility to develop and
document a staffing plan that provides for adequate levels of staffing, and, where applicable,
video monitoring, to protect inmates against sexual abuse. In calculating adequate staffing levels
and determining the need for video monitoring, facilities must consider several factors,
including: (1) generally accepted detention and correctional practices; (2) any judicial findings of
inadequacy; (3) any findings of inadequacy from Federal investigative agencies; (4) any findings
of inadequacy from internal or external oversight bodies; (5)


; (6) the
composition of the inmate population; (7) the number and placement of supervisory staff; (8)
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institution programs occurring on a particular shift; (9) any applicable State or local laws,
regulations, or standards; (10) the prevalence of substantiated and unsubstantiated incidents of
sexual abuse; and (11) any other relevant factors. Prisons


deviations from the staffing plan.
Like the proposed standard, the final standard requires all agencies to annually assess,


determine, and document for each facility whether adjustments are needed to (1) the staffing
levels established pursuant to this standard; (2) prevailing staffing patterns; and (3)
deployment of video monitoring systems and other monitoring technologies. The final standard
also adds a requirement that the annual assessment examine the resources the facility has
available to commit to ensure adequate staffing levels.


The final standard requires lockups and community confinement facilities to develop and
document a staffing plan that provides for adequate levels of staffing, and, where applicable,
video monitoring, to protect inmates against sexual abuse. In circumstances where the staffing
plan is not complied with, lockups and community confinement facilities must document and
justify all deviations from the plan. The final standard, like the proposed standard, requires
lockup and community confinement agencies to c
composition of its population, the prevalence of substantiated and unsubstantiated incidents of
sexual abuse, and any other relevant factors. If vulnerable detainees are identified pursuant to
the lockup screening process set forth in § 115.141, security staff must provide such detainees
with heightened protection, including continuous direct sight and sound supervision, single-cell
housing, or placement in a cell that is actively monitored, unless no such option is determined to
be feasible.


The final standard sets specific minimum staffing levels for certain juvenile facilities. As
set forth below at the end of the discussion of the Supervision and Monitoring standard, the
Department seeks additional comment on this aspect of the standard. Specifically, the final
standard requires secure juvenile facilities to maintain minimum security staff ratios of 1:8
during resident waking hours, and 1:16 during resident sleeping hours, except during limited and
discrete exigent circumstances, and to fully document deviations from the minimum ratios
during such circumstances. However, any secure juvenile facility that, as of the date of
publication of the final rule, is not already obligated by law, regulation, or judicial consent
decree to maintain the required staffing ratios shall have until October 1, 2017, to achieve
compliance. A secure facility is one that typically does not allow its residents to leave the
facility without supervision.5 Group homes and other facilities that allow residents access to the
community to achieve treatment or correctional objectives, such as through educational or
employment programs, typically will not be considered to be secure facilities. For juvenile
facilities, the final standard omits the requirement to plan for staffing levels that do not meet the
identified adequate levels.


The final standard also extends to all jails (rather than, as in the proposed standards, only
those jails whose rated capacity exceeds 500 inmates) the requirement of unannounced


5 Secure juvenile facility means a juvenile facility in which the movements and
activities of individual residents may be restricted or subject to control through the use of physical barriers or
intensive staff supervision. A facility that allows residents access to the community to achieve treatment or
correctional objectives, such as through educational or employment programs, typically will not be considered to be
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supervisory rounds to identify and deter staff sexual abuse and sexual harassment. In order to


by providing surreptitious warnings, the final standard adds a requirement that agencies have a
policy to prohibit staff members from alerting their colleagues that such supervisory rounds are
occurring, unless such announcement is related to the legitimate operational functions of the
facility.


Comments and Responses


The NPRM posed several questions regarding staffing. Below is a summary of all
comments received regarding this standard, keyed to the question to which they correspond, and


.


NPRM Question 4: Should the standard require that facilities actually provide a certain
level of staffing, whether determined qualitatively, such as by reference to adequacy, or
quantitatively, by setting forth more concrete requirements? If so, how?


Comment. Commenters were nearly unanimous in opposing a quantitative staffing
requirement for adult facilities. Numerous adult correctional agencies expressed a strong
preference for deference to agency decisions on staffing issues, given the varied and intricate
factors that affect staffing levels, such as facility type, layout, population, classification levels,
and whether and how the facility uses video surveillance. Many agency commenters expressed
support for the proposed standard as written; some noted that many facilities already employ
mandatory and minimum post/staffing criteria, which they can tailor to meet specific needs, such
as by increasing staffing levels in particular units that have experienced an increase in
victimization. Other commenters noted that some facilities are already bound by State-mandated
staffing ratios, and that additional or different PREA ratios could conflict with State law. Jail
administrators suggested the absence of any national model or best practice that supports a
specific staffing ratio in local jails, due to extreme differences in facility size, age, architectural
design, and population. Agency commenters emphasized that facility leadership is best


d that, due
to these concerns, the final standard should not mandate staffing ratios in adult facilities.


In addition to feasibility, many correctional commenters stated that the costs of
establishing a specific staffing requirement would be prohibitive. These commenters noted that
the ability to increase staffing levels at a facility is often beyond the control of either the facility
or the agency. Staffing increases require additional funding, which usually must be legislatively
appropriated. The commenters also noted that budget increases are unlikely in the current fiscal
climate and would require a significant amount of lead time for approval. Several correctional
stakeholders, joined by some advocacy groups, commented that specific staffing ratios in adult


not to attempt compliance with the PREA standards in general. In addition, commenters
observed that increased costs imposed by a staffing mandate could result in elimination of
programming for inmates due to funding limitations.


On the other hand, one local correctional agency commented that, given current fiscal
conditions, some agencies will have difficulties expanding staffing unless the final standard
mandates minimum staffing levels. In addition, some advocates noted that courts have held that
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cost is not an excuse for failing to provide for the safety of persons in custody, and argued that if
an agency cannot provide adequate staffing to ensure inmate safety, then it should reduce its
inmate population.


Response. The Department recognizes the many factors that affect adequate staffing and
therefore does not promulgate a standard with concrete staffing requirements for adult facilities.
The final standard enumerates a broader set of factors to be taken into consideration in
calculating adequate staffing levels and determining the need for video monitoring: Generally
accepted detention and correctional practices; any judicial findings of inadequacy; any findings
of inadequacy from Federal investigative agencies; any findings of inadequacy from internal or
external oversight bodies; -
or areas where staff or inmates may be isolated); the composition of the inmate population (such
as gender, age, security level, and length of time inmates reside in the facility); the number and
placement of supervisory staff; institution programs occurring on a particular shift; any
applicable State or local laws, regulations, or standards; and the prevalence of substantiated and
unsubstantiated incidents of sexual abuse. In addition, the final standard requires facilities to


any other relevant factors.
Given the intricacies involved in formulating an adequate staffing plan, the Department


does not include specific staffing ratios for adult facilities in the final standard. The final
determination as to adequate staffing levels remains in the discretion of the facility or agency
administration. In addition, the facility is encouraged to reassess its staffing plan as often as


With regard to the cost of staffing, the Department notes that the Constitution requires
that correctional facilities provide inmates with reasonable safety and security from violence, see
Farmer v. Brennan, 511 U.S. 825, 832 (1994), and sufficient staff supervision is essential to that
requirement. However, the Department is sensitive to current fiscal conditions and the inability
of correctional agencies to secure budget increases unilaterally. The Department is also
cognizant of the fact that staffing is the largest expense for correctional agencies, and recognizes
that the costs involved in increasing staffing could make compliance difficult for some facilities.
While adequate staffing is essential to a safe facility, the Department wishes to avoid the
unintended consequence of decreased programming and other opportunities for inmates as a
result of budgetary limitations.


The final standard also requires the agency to reassess, determine, and document, at least
annually, whether adjustments are needed to resources the facility has available to commit to
ensure adherence to the staffing plan. This language accounts for the fact that resource
availability will affect staffing levels and provides agencies an incentive to request additional
staffing funds as needed. The Department considered including a requirement for the agency to
request additional funds from the appropriate governing authority, if necessary, but determined
that this decision best remained within the discretion of the agency.


T
with the staffing plan. Facilities must document and justify deviations from the staffing plan, but
full compliance with the plan is not required to achieve compliance with the standard. The
Department considered including in the standard a specific mandate to comply with the staffing


alizing
agencies that unsuccessfully seek to obtain additional funds. Lockups and community


deviations from the staffing plan. Juvenile facilities, however, must comply with their staffing
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plans except during limited and discrete exigent circumstances, and must fully document
deviations from a plan during such circumstances.


The Department reiterates, however, that this standard, like all the standards, is not
intended to serve as a constitutional safe harbor. A facility that makes its best efforts to comply
with the staffing plan is not necessarily in compliance with constitutional requirements, even if
the staffing shortfall is due to budgetary factors beyond its control.


Comment. Numerous advocates expressed concern that the proposed standard did not
require the facilities to adhere to a specific staffing plan. These commenters noted that the
proposed standard required agencies to develop a staffing plan but did not require that agencies
safely staff the facilities. In addition, because the proposed standard required agencies to plan
for what to do if they failed to comply with their staffing goals, commenters suggested that it
could be read to permit or condone unsafe supervision levels. These advocates proposed
requiring agencies to comply with their initial staffing goals and eliminating the requirement that
agencies plan for suboptimal staffing. Former members of the NPREC, and an advocacy
organization, recommended that the Department revise its proposed supervision standard to
require agencies to annually review staffing and video monitoring to assess their effectiveness at
keeping inmates safe in light of reported incidents of sexual abuse, identify the changes it
considers necessary, and actually implement those changes.


Response. The Department recognizes the tension in the proposed standard between
requiring an agency to identify adequate staffing levels, but then implicitly allowing the facility
to opera .
standard requires each prison, jail, and juvenile facility to develop, implement, and document a
staffing plan that provides for adequate levels of staffing, and, where applicable, video
monitoring, to protect inmates against sexual abuse, taking into account the relevant factors
affecting staffing needs. In addition, the final standard requires that, at least annually, the agency
must assess, determine, and document whether adjustments are needed to the staffing plan, but
does not require implementation of such adjustments. Because the Department recognizes that
staffing levels are often dependent on budget approval from an external legislative or other
governmental entity, the final standard requires each adult prison and jail to use its
to comply on a regular basis with its staffing plan. Given the costs involved and the lack of
control correctional agencies may have with regard to budgetary issues, the final standard is
designed to encourage adequate staffing without discouraging agencies from attempting to
comply with the PREA standards due to financial concerns.


Comment. Advocates expressed concern that the proposed standards failed to provide
sufficient guidance with respect to how staffing levels should be established. One advocate
suggested that, in determining safe staffing ratios, facilities should start with any State
requirements and standards promulgated by the American Correctional Association and the
American Jail Association. Several comments suggested including as factors any blind spots
within the facility, including spaces not designated for residents, such as closets, rooms, and
hallways; high traffic areas within the facility; the ease with which individual staff members can
be alone with individual residents in a given location; the potential value of establishing and
retaining video and other evidence of sexual misconduct; the need to provide enhanced
supervision of inmates who have abused or victimized other inmates; the need to ensure that
vulnerable inmates receive additional protections without being subjected to extended isolation
or deprived of programming; previous serious incidents and the staffing and other circumstances
that existed during those incidents; the need for increased or improved staff training; the number
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of special needs or vulnerable inmates; the number and placement of supervisory staff;
grievances from inmates, staff, visitors, family members, or others; compliance with any
applicable laws and regulations related to staffing requirements; individual medical and mental
health needs; availability of technology; custody level; management level; capacity; and
peripheral duty requirements.


Response. The Department considered each suggestion and adopted a final standard that
requires facilities to consider the following factors: (1) generally accepted detention and
correctional practices; (2) any judicial findings of inadequacy; (3) any findings of inadequacy
from Federal investigative agencies; (4) any findings of inadequacy from internal or external
oversight bodies; (5) -
areas where staff or inmates may be isolated); (6) the composition of the inmate population; (7)
the number and placement of supervisory staff; (8) institution programs occurring on a particular
shift; (9) any applicable State or local laws, regulations, or standards; (10) the prevalence of
substantiated and unsubstantiated incidents of sexual abuse; and (11) any other relevant factors.
The factors enumerated in the final standard are broadly applicable across different types of
facilities, allow for comprehensive analysis without prescribing every single detail to be
considered, and provide sufficient guidance as to how to plan for staffing levels that will provide
adequate supervision to protect inmates from sexual abuse. The listed factors are not exclusive;
facilities should consider additional issues that are common across correctional facilities and
pertinent to the characteristics of each specific facility, and findings from reports and empirical
studies relevant to sexual abuse issued by the Department, academia, or professional sources. As
an example of one finding from a Department report that would be relevant to determining
adequate staffing, as well as the need for increased video monitoring or the frequency of rounds,
the Department encourages facilities to consider that inmate-on-inmate sexual abuse is most
likely to occur in the evening, when inmates are awake but often confined to their cells and
staffing levels are generally lower than during the day.6 In addition, the National Resource
Center for the Elimination of Prison Rape will develop guidance to help facilities compose an
adequate staffing plan, and t is available to
provide technical assistance on developing an adequate staffing plan.


Comment. One correctional agency interpreted the proposed standard to require direct
supervision of inmates, which it asserted would have major cost implications.


Response. This comment is based on a misinterpretation of the proposed standard, which
did not require direct supervision. Nor does the final standard.


Comment. Some correctional agency commenters argued that it is not appropriate for the
Federal government, or for State governments, to set staffing standards for a facility run by an
independently elected constitutional officer at the local level.


Response. The Department is sensitive to concerns regarding interference with local
government. However, Congress mandated in PREA that the Attorney General adopt standards
that would apply to local facilities as well as Federal and State facilities, as evidenced by the


government, whether administered by such government or by a private organization on behalf of


6 See Allen J. Beck and Paige M. Harrison, Bureau of Justice Statistics , Sexual Victimization in Prisons and
Jails Reported by Inmates, 2008-09, at 22 (Table 16) (Aug. 2010).
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5609.7 The application of the staffing standard to local


uncommon for State staffing standards, especially for juvenile facilities, to apply to facilities that
are under the purview of an independently elected county or municipal official. For these
reasons, the Department does not view the imposition of this standard as inappropriately
intruding upon the prerogatives of local elected officials.


Comment. One correctional agency commented that hiring more staff does not
necessarily eliminate sexual abuse.


Response. The Department recognizes that adequate staffing levels alone are not
sufficient to combat sexual abuse in a corrections setting. However, adequate staffing is
essential to providing sufficient supervision to protect inmates from abuse.


NPRM Question 5: If a level such as adequacy were mandated, how would
compliance be measured?


NPRM Question 11: If the Department does not mandate the provision of a certain level


in order to foster appropriate staffing?
NPRM Question 14: Are there other ways not mentioned above in which the Department


can improve the proposed standard?


Comment. The Department received numerous suggestions from agency commenters on
proposed methods for measuring adequacy. Some stakeholders expressed concern that a


y commenters requested a better
correctional groups commented that agencies


would benefit from a more detailed description of what they must consider when conducting the
staffing and technology analyses that
subjective, is the most appropriate term to use in this context.


Response.
the factors that should be considered in


developing an adequate staffing plan. The Department intends to develop, in conjunction with
the National Resource Center for the Elimination of Prison Rape, auditing tools that will guide
PREA auditors regarding the various factors affecting the adequacy of staffing. The final
standard contains additional documentation requirements, which will aid the auditor in reviewing


eview
documentation showing that the agency or facility conducted a proper staffing analysis taking
into account all enumerated and relevant factors included in the standard. In addition, the
National Resource Center for the Elimination of Prison Rape will develop guidance to help
facilities compose an adequate staffing plan. And,
Institute of Corrections can provide technical assistance on developing an adequate staffing plan.


Comment. Some correctional commenters, including the American Jail Association,
requested best-


7 In addition, the cost limitation language in the statute expressly references local institutions. See 42 U.S.C.
stablish a national standard under this section that would impose


substantial additional costs compared to the costs presently expended by Federal, State, and local prison
.
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government develop appropriate tools, model policies, and training materials that address the
basic principles


Response. As discussed above, the National Resource Center for the Elimination of
Prison Rape will develop guidance both for facilities in composing an adequate staffing plan and
for auditors in evaluating adequacy of staffing during a PREA audit. These materials will be
available to aid agencies in achieving compliance with the final standard.


Comment. Some correctional agencies and advocacy groups recommended assessing the
adequacy of staffing by reviewing any incidents related to sexual or physical abuse at a facility to
determine if inadequate staffing played a role. One juvenile justice agency suggested that daily
monitoring of PREA-related incidents could help identify staffing needs. Another agency
commenter suggested reviewing incident reports of rule violations at particular posts.


Response. Reviewing incidents of abuse and rule violations can provide information as
to whether staffing is adequate in a particular facility or unit of a facility. However, incidents of
abuse should not be the only factor. As discussed above, many factors affect adequacy of
staffing. In addition, the reliability of the record of prior incidents may depend upon the


victims feel comfortable reporting incidents without fear of reprisal. Accordingly, it is not
possible to define adequacy solely in these terms. Of course, if a review of incident reports
indicates that insufficient staffing is a contributing factor in sexual abuse, such a finding is
clearly relevant to the ultimate determination as to the adequacy of staffing.


Comment. One State correctional agency suggested that adequacy could be defined by
determining the minimum staffing levels at which a facility is able to operate within
constitutional requirements and determining whether a facility is adhering to such staffing levels.


Response. Adequate staffing is essential to providing constitutional conditions within a
correctional facility. However, it is not feasible for the Department to determine, at every
Federal, State, and local facility, the level of staffing required to comport with the Constitution,


population changes. The PREA audit with regard to this standard will focus on whether the
facility has developed and utilized best efforts to comply on a regular basis with an adequate
staffing plan to protect inmates from sexual abuse.


Comment. Some correctional
o perform required functions, such as feeding inmates,


conducting routine checks, holding outdoor recreation, and generally maintaining the facility
schedule without requiring significant periods of lockdown.


Response. equired functions and operate in accordance
with the institutional schedule without significant periods of lockdown may have a direct bearing
on the adequacy of staffing. However, deviations from the schedule and performance
deficiencies may signal deeper problems unrelated to the number of staff. In addition, the ability
to stay on schedule and perform routine functions does not necessarily indicate a safe or


he
nt of staffing adequacy.


Comment. Many commenters, including correctional agencies and advocacy groups,
suggested that adequacy be measured by assessing whether a facility complies with its written
staffing plan. One agency suggested that compliance should be measured by determining
whether the facility is complying with the plan rather than by reviewing the level or nature of
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incidents of abuse. Former NPREC members recommended that staffing level compliance be
measured during the baseline audit, and that actual staffing patterns should be compared with the
levels determined by the facility needs assessment. If the audit outcome reveals that current
staffing levels are inadequate, facilities should be required to develop a corrective action plan, a
timeline for implementation, and regularly scheduled assessments to monitor progress toward
achieving safe staffing levels.


Response.


staffing, and, where applicable, video monitoring, to protect inmates against sexual abuse, taking
into account the relevant, enumerated factors. A more stringent mandate would unfairly penalize
agencies that do not have budgetary authority or funds to increase staffing. In addition, if faced
with a specific mandate to comply with the staffing plan, agencies would have an incentive to
formulate plans that undercount the number of staff needed in order to facilitate compliance with
the plan. The final standard encourages agencies to compose the most appropriate staffing plan
for each facility without concern that the agencies will be overly conservative in their staffing
analysis in order to avoid non-
plan is plainly deficient on its face, the facility is not in compliance with this standard even if it
adheres to the plan.


In addition, a failure to comply with identified adequate staffing levels may affect a
ndards, facilities that


regard to any of the PREA standards will
have a 180-day corrective action period in which the auditor and the agency shall jointly develop
a corrective action plan to achieve compliance and the auditor will take necessary and
appropriate steps to verify implementation of the corrective action plan before issuing a final
determination as to whether the facility has achieved compliance.


Comment. Some correctional stakeholders suggested that the Department require each
facility to conduct incident mapping and set performance goals, and then measure adequacy


Response. The Department recognizes that incident mapping and performance goals are
important quality improvement measures, and encourages all facilities to implement a system to
set goals, collect and review data, identify trends, and chart progress towards performance goals.
However, because incident reporting is an imperfect measurement of adequate staffing, the
results of such a system cannot provide an ultimate assessment of compliance.


NPRM Question 6: Various States have regulations that require correctional agencies to
set or abide by minimum staffing requirements. To what extent, if any, should the standard take
into account such State regulations?


Comment. Agency commenters felt strongly that compliance with a State minimum
staffing requirement should lead to a presumption that staffing is adequate. Some stakeholders
commented that concrete staffing requirements should apply only if a facility is not already
subject to staffing mandates set by an outside agency or commission. Various correctional
commenters noted that some accreditation entities honor compliance with State staffing
regulations, and suggested that the PREA standards do the same. On the other hand, some
advocacy groups argued that State-mandated minimum staffing ratios may not be sufficient to
establish adequacy and that many facilities are not in compliance with such ratios. One advocate
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recommended that the standards require compliance with any applicable State or Federal laws,
unless the PREA standards offer increased protection.


Response. The final standard directs agencies to take into account any applicable State or
local laws, regulations, or standards in formulating an adequate staffing plan for jails, prisons,
and juvenile facilities. While regulations setting a minimum staffing level may be instructive,
they do not necessarily equate to adequate staffing for each unit of each facility. Applicable
State laws are a factor to consider, but in developing adequate staffing plans, an agency must
take into account all relevant factors that bear on the question of adequacy.


Comment. Some correctional stakeholders commented that it would violate the Tenth
Amendment if the PREA standards required compliance with a specific staffing standard other
than that set by the State.


Response. The Department understands the concerns submitted by State agencies
regarding the impact of PREA standards, and has welcomed the opportunity to consult with the


maximize flexibility, and, to the extent feasible, minimize conflict with State and local laws and
regulations. However, the Department concludes that PREA is consistent with the Federal


constitutional and civil rights of all persons in
custody. Moreover, PREA is an app


Department. Indeed, Federal regulations frequently impose requirements that exceed
requirements imposed by specific States. Accordingly, the Department does not view the
imposition of this standard as inappropriately intruding on State prerogatives.


NPRM Question 7: Some States mandate specific staff-to-resident ratios for certain types
of juvenile facilities. Should the standard mandate specific ratios for juvenile facilities?


Comment. Many advocacy groups commented that specific staffing ratios are appropriate
and commonly utilized for juvenile facilities, and specifically proposed establishing a minimum
1:6 ratio for supervision during hours when residents are awake and a 1:12 ratio during sleeping
hours. These commenters stated that minimum juvenile staffing ratios fall within the guidelines
established by various States and correctional organizations, and that two jurisdictions already
require the 1:6 and 1:12 staffing ratios. In contrast to adult correctional agencies, juvenile
agencies were less opposed to mandatory staffing ratios for juvenile facilities. However, some
juvenile justice administrators expressed the same concerns raised with regard to adult
facilities that specific ratios would constitute a cost-prohibitive, unfunded mandate and that it
would be impractical to establish one ratio to fit all facilities. Multiple agency commenters noted
that they were already subject to mandatory staffing ratios and that any such ratios in the PREA
standards would be duplicative or conflicting.


Response. The Department adopts a standard requiring a minimum staffing ratio in
secure juvenile facilities of 1:8 for supervision during resident waking hours and 1:16 during
resident sleeping hours. Unlike for adult facilities, it is relatively common for juvenile facilities


indicates that over 30 States already impose staffing ratios on some or all of their juvenile
facilities.
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ratios include only security staff. Of the States identified as requiring
- 8 (For


most of the remaining States requiring specific staffing ratios, the Department has not been able
to determine precisely which categories of staff are included.) In addition, the National Juvenile


minimum ratios of 1:8 and
1:16, specifically limits the included staff to direct-care staff.9


The 1:8 and 1:16 staffing ratios adopted by the final standard match or are less stringent
than the ratios currently mandated by twelve States, plus the District of Columbia and Puerto
Rico, for their juvenile detention facilities, juvenile correctional facilities, or both. The


integral to keeping youth safe from harm and views minimum staffing ratios of 1:8 during the
day and 1:16 at night as generally accepted professional standards in secure juvenile facilities.
For this reason, the Civil Rights Division has entered into multiple settlement agreements that
require jurisdictions to meet minimum staffing ratios in order to ensure constitutional conditions
of confinement for juveniles. In addition, as noted above, the National Juvenile Detention


tio in Juvenile


Given the widespread practice of setting minimum staffing ratios for juvenile facilities,
the Department believes these ratios accord with national practice, are an integral measure for
protecting juveniles from sexual assault, and can be implemented without excessive additional
costs. In order to provide agencies with sufficient time to readjust staffing levels and, if
necessary, request additional funding, any facility that, as of the date of publication of the final
rule, is not already obligated by law, regulation, or judicial consent decree to maintain the
required staffing ratios shall have until October 1, 2017, to achieve compliance.


The standard excludes non-secure juvenile facilities from this requirement. Juveniles in
non-secure facilities typically have less acute violent and abusive characteristics than those in
secure facilities. Many jurisdictions utilize a risk screening instrument to determine whether a
juvenile requires a secure placement; juveniles who are identified as having a high likelihood for
assaultive behavior and re-offense are generally held in secure facilities. Accordingly, many
non-secure and community-confinement-type facilities do not require as intensive staffing levels
to protect residents from victimization.


Comment. Many correctional stakeholders suggested that, if a staffing ratio is set for
juvenile facilities, the standards should differentiate between long-term juvenile correctional
facilities and short-term juvenile detention facilities.


8 For juvenile facilities, the term irect-care staff is often use
to include staff


whose exclusive or primary duties include the supervision of residents.
9 See National Juvenile Detention Association, Minimum Direct Care Staff Ratio in Juvenile Detention Centers, at 6
(June 8, 1999), available at http://npjs.org/docs/NJDA/NJDA_Position_Statements.pdf. The NJDA position
statement is generally more restrictive than the requirement in the PREA standard. Specifically, while the PREA


primarily responsible for the supervision and control of . . .
residents


exclusive responsibility is the direct and
Id. (emphases added).
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Response. The Department recognizes that long-term placement facilities have different
types of staffing needs than short-term detention facilities. For example, short-term detention
facilities serve less stable populations, residents without comprehensive housing classification
information, and residents awaiting placement in other residential facilities usually for shorter
stays but sometimes for extended periods of time. These populations tend to be more
unpredictable and more likely to engage in disruptive behavior requiring higher levels of
staffing. On the other hand, long-term placement facilities often have significantly higher levels
of programming requiring continuous movement throughout various areas of the facility. Such
increased movement requires higher levels of security staffing to maintain security.
Accordingly, the Department has determined that the same staff ratios are appropriate for both
types of facilities, but for different reasons.


Some States currently mandate higher levels of staff supervision in their long-term
residential facilities, while others require higher levels of staff supervision for their short-term
detention facilities. A number of States currently require high levels of staff supervision for both
facility types. Agencies are encouraged to exceed the ratios set forth in the standard where the
unique characteristics of the facility and youth require more intensive supervision levels.


Comment. One juvenile correctional agency commented that stringent staffing levels will
not ensure the safety of youth if staff do not remain vigilant and provide active supervision. This
commenter posited that if a facility has high numbers of incidents, it is most likely due to facility
culture rather than staff size.


Response. The Department recognizes that adequate staffing levels alone are not
sufficient to combat sexual abuse and that developing a healthy facility culture is a key
component in this effort. However, adequate staffing is essential to providing sufficient
supervision to protect residents from abuse. In addition to the staffing requirements, the final
rule contains comprehensive standards on a broad range of topics related to preventing abuse.
While a healthy facility culture cannot be mandated directly, the adoption and implementation of
the standards will assist greatly in developing such a culture, by requiring agencies and facilities
to institutionalize a set of policies and practices that, among other things, will elevate the
importance of agency and facility responsibilities to protect against sexual abuse.


Comment. Some juvenile agencies suggested that, if adequate staffing levels are
mandated, there will be a need for guidelines for auditors so that sporadic deficiencies in staff
levels may be excused, while long-term patterns of non-compliance are dealt with fairly.


Response.
de minimis


violations, or discrete and temporary violations during otherwise sustained periods of
§ 115.5. However, when conducting an audit of a particular facility, the PREA


auditor will assess, with regard to each specific standard, whether the facility exceeds the
standard, meets the standard, or requires corrective action. The Department intends to develop,
in conjunction with the National Resource Center for the Elimination of Prison Rape, auditing
tools that will guide PREA auditors through these assessments.


Comment. Some juvenile justice agencies commented that, in States that currently
require a minimum staffing ratio for juvenile facilities, additional PREA staffing ratio
requirements will result in agencies and facilities being audited on the same standards by two
different auditing teams one to determine compliance with the State requirements and one to
determine compliance with the PREA standards. These commenters remarked that such double
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auditing would be an unnecessary duplication of effort and should not be required by the PREA
standards.


Response. The staffing analysis conducted by a PREA auditor will be just one aspect of
the PREA audit, which will
this may result in some duplication of efforts, facilities may be able to schedule their triennial
PREA audits so as to combine the PREA audit with other accreditation proceedings. In addition,


it will be focused on issues related to sexual abuse and thus likely will be narrower in scope than
other audits to which the facility is subjected.


Comment. Many advocacy groups recommended that the juvenile standard recognize the
value of continuous, direct supervision in preventing sexual misconduct in juvenile facilities.


Response. The Department supports the use of continuous, direct supervision and notes
that many juvenile facilities already employ direct supervision as a matter of course. However,
some physical plants are not conducive to direct supervision. In those facilities, a mandate for
direct supervision would require major renovations at a high cost. For this reason, the final
standard does not require direct supervision. With regard to under-18 inmates held in adult
facilities, § 115.14 requires such facilities to provide direct staff supervision if the under-18
inmates have contact with adult inmates.


NPRM Question 8: If a level of staffing were mandated, should the standard allow
agencies a longer time frame, such as a specified number of years, in order to reach that level?
If so, what time frame would be appropriate?


Comment. Correctional stakeholders, while remaining opposed to mandated staffing
levels, supported an extended timeframe, if such requirements were included, in order to allow
for the local governments to allocate additional staffing funding. Some suggested a two-year
timeframe; others requested up to five years; and some suggested that extensions should be
granted where necessary. One agency proposed tying the timeframe to the growth rate of the


specific ratios for adult facilities, they did state that if specific staffing levels are required, there


to prevent risk of harm to incarcerated individuals is already required by the Constitution and
reinforced through case law requiring protection f


Response. The Department adopts specific staffing ratios only with regard to secure
juvenile facilities. Many of these facilities are already subject to the ratios required by the final
standard and therefore will not need additional time to comply. However, in order to provide
agencies with sufficient time to readjust staffing levels and, if necessary, request and obtain
additional funding, any secure juvenile facility that, as of the date of publication of the final rule,
is not already obligated by law, regulation, or judicial consent decree to maintain the required
staffing ratios shall have until October 1, 2017, to achieve compliance. The Department
recognizes that increasing staffing often requires additional legislative appropriations, as well as
time needed to recruit and train appropriate new staff.


NPRM Question 9: Should the standard require the establishment of priority posts, and,
if so, how should such a requirement be structured and assessed?
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NPRM Question 10: To what extent can staffing deficiencies be addressed by
redistributing existing staff assignments? Should the standard include additional language to
encourage such redistribution?


Comment. In general, correctional stakeholders and advocacy groups agreed that it
would be difficult to establish priority posts or regulate staff redistribution, given the vast
differences in facility layout and inmate composition. Many comments stated that establishing
priority posts and redistributing staff require detailed knowledge of
to best determine how staff should be allocated. Other commenters suggested that the
Department encourage but not mandate this practice. One State correctional agency
recommended that the standard omit language regarding redistribution to avoid conflict with
existing collective bargaining agreements and State laws governing such agreements.


Some advocates argued that staffing in medical units, work release programs, and other
opportunities for seclusion should be considered priority posts. One advocacy group
recommended that the staffing plan identify those posts that must be filled in every shift,
regardless of unexpected absences or staff shortages.


Response. Given the variation in facilities and their operational needs, the Department
concludes
requiring agencies to reassess their staffing plans at least once per year, the final standard
requires agencies to determine whether and to what extent priority posts should be established, or
existing staff redistributed, to account for changed circumstances and facility needs.


Comment. The American Jail Association commented that few jails are sufficiently
similar in layout, classification systems, and supervision methods to allow for any universal
definition of priority posts. Therefore, the AJA and other correctional stakeholders requested
that the Federal government provide a tool for local jails to use in determining risk, thereby
helping jails to identify priority posts.


Response. The National Resource Center for the Elimination of Prison Rape will be
available to provide technical assistance to agencies who seek resources and training. The
Department encourages agencies to contact the Center with requests of this type.


Comment. Some correctional agencies suggested that staff redistribution should be
connected to filed and substantiated complaints related to sexual abuse, but that the ultimate
decision should be a management activity.


Response. The Department agrees that staff redistribution may be an appropriate
response to a complaint of sexual abuse. The agency retains the discretion as to how to handle
such staff redistribution.


NPRM Question 12: Should the Department mandate the use of technology to supplement
sexual abuse prevention, detection, and response efforts?


NPRM Question 13: Should the Department craft the standard so that compliance is
measured by ensuring that the facility has developed a plan for securing technology as funds
become available?


Comment. Correctional stakeholders strongly opposed any mandate for increased
technology, which they emphasized would be cost-prohibitive. Some advocates strongly
encouraged mandates for cameras throughout the facilities, which they viewed as the best
deterrent against abuse, especially by staff, and important to substantiating incidents of abuse.
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Other advocates cautioned that cameras in certain locations can intrude upon inmate privacy.
Several advocacy groups emphasized that technology should supplement, not substitute for,
adequate staff supervision. These advocates opposed a technology mandate when the funds
could better be spent on additional or higher-quality staffing, believing that cameras are most
productive as investigatory tools to confirm abuse, rather than as a means to prevent abuse. Most
commenters were receptive to a standard encouraging increased use of technology to augment
supervision.


Response. The final standard requires each facility to develop, implement, and document
a staffing plan that provides for adequate levels of staffing, and, where applicable, video
monitoring, to protect inmates against sexual abuse. Given the costs associated with video


discretion. The facility is in the best position not only to determine the need for such technology
but also to determine how and where to place cameras.


The Department recognizes that technology is best utilized to supplement, but not
replace, staff supervision. Camera surveillance is a powerful deterrent and a useful tool in post-
incident investigations. But it cannot substitute for more direct forms of staff supervision (in part
because blind spots are inevitable even in facilities with comprehensive video monitoring), and
cannot replace the interactions between inmates or residents and staff that may prove valuable at
identifying or preventing abuse. In addition, cameras generally do not translate into a reduction
of staff levels additional staff may be required to properly monitor the new cameras. Indeed,
many cameras in correctional facilities are currently not continuously monitored.


While the Department encourages increased use of video monitoring technology to
supplement sexual abuse prevention, detection, and response efforts, the agency is in the best


technology.
Comment. Former members of the NPREC recommended that the Department reinstate


two distinct standards for inmate supervision and use of monitoring technology. They expressed
concern that the
technology into a single standard unintentionally emphasizes the use of technology to the
detriment of the level of supervision that is essential to protect inmates from sexual abuse. They
recommended that the Department encourage and facilitate, but not mandate, the use of
technology to supplement sexual abuse prevention, detection, and response efforts.


Response. The final standard does not mandate the use of video monitoring technology
but instructs agencies to take such technology into consideration, where applicable, in evaluating
staffing needs. The Department did not intend for the combined standard to emphasize the use
of technology over supervision, and based upon comments received, does not believe that it was
received as such. The Department believes it is appropriate to consider the technology available
to a facility, but does not consider video monitoring a substitute for staff supervision. The
National Resource Center for the Elimination of Prison Rape can provide technical assistance for
agencies seeking input on how to introduce or enhance monitoring technology in their facilities.


Comment. One advocacy group commented that the proposed standard should provide
guidance on who should monitor cameras, especially in cross-gender circumstances.


Response. Section 115.15 requires that all facilities implement policies and procedures
that enable inmates to shower, perform bodily functions, and change clothing without
nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in the
case of emergency or when such viewing is
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incidental to routine cell checks. Such policies and procedures shall require staff of the opposite
gender to announce their presence when entering an inmate housing unit (for jails and prisons) or
an area where detainees or residents are likely to be showering, performing bodily functions, or
changing clothing. Accordingly, no staff should monitor a camera that is likely to view inmates
of the opposite gender while they are showering, performing bodily functions, or changing
clothing.


Comment. One advocacy group commented that the proposed standard should provide
guidance on how long recordings should be retained.


Response. The Department encourages sufficient retention policies to support an
appropriate investigations system. Because the final standard does not mandate the use of video,
it is best to leave the specifics to agency discretion.


Comment. Some juvenile justice agencies suggested that any mandate regarding video


standards and its overall rate of substantiated sexual abuse incidents. A plan for securing
additional technology funding should only be necessary, in their view, if a facility is found to
have a higher than average rate of sexual abuse cases. Facilities would then draft a corrective
active plan that may or may not include the need for additional technology. Mandated
technology expenditures would occur only after a facility has demonstrated a continued failure to
reduce a higher-than-average rate of sexual abuse incidents.


Response. While the Department encourages the use of video monitoring technology to
deter sexual abuse and aid in the investigatory process, the final standard does not require any
facility to install camera systems. However, an agency may determine that the addition of
cameras is an appropriate response to incidents of sexual abuse at a particular facility or specific
areas within a facility. The Department encourages all agencies to assess the potential value of
such technology in combating sexual abuse. As discussed elsewhere, the Department does not
believe that the overall rate of substantiated sexual abuse incidents can serve as a useful trigger
for the imposition of additional requirements, because the rate is itself dependent not only upon a


creating a culture in which victims are comfortable reporting incidents without fear of retaliation.


NPRM Question 15: Should this standard mandate a minimum frequency for the conduct
of such rounds, and if so, what should it be?


Comment. Correctional stakeholders generally agreed that unannounced supervisory
rounds should be conducted and are standard correctional practice. However, they recommended


flexibility in meeting the requirement would reduce resistance by supervisors. Advocacy groups
made relatively few proposals regarding the frequency of such rounds, ranging from every 30


t
frequency should vary so as to preserve the element of surprise. Other comments stated that the
requirement should apply to all facilities, not just those with more than 500 beds.


Response. The final standard expands the requirement for unannounced supervisory
rounds to all prisons, jails, and juvenile facilities. The Department recognizes the value in this
practice and believes it is appropriate for all facilities. The Department concludes that the
precise frequency of such rounds is best left to agency discretion. The standard requires that
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staff on
night shifts and day shifts. Thus, rounds should be conducted on a regular basis in a manner
intended to discourage staff sexual abuse and sexual harassment.


Comment. Two advocacy groups commented that the standard expressly should prohibit
so-called i.e., actions by staff to tip off their colleagues that a supervisor is en
route. These commenters asserted that allowing trip calls would defeat the purpose of
unannounced rounds.


Response. The final standard adds a requirement that agencies maintain a policy
prohibiting staff from alerting other staff members that these supervisory rounds are occurring,
unless such announcement is related to the legitimate operational functions of the facility.


Comment. One law student commented that the standards should require a minimum
frequency of unannounced supervisory rounds because the proposed standard could be satisfied
by one unannounced round in a decade.


Response. The final standard requires prisons, jails, and juvenile facilities to implement a
policy and practice of having intermediate level or higher-level supervisors conduct and
document unannounced rounds. While the final standard does not specify a minimum frequency,


unced rounds to identify and
deter staff sexual abuse and sexual harassment


Comment.
would exempt random supervisory checks in emergency and staffing shortage situations.


Response. Because the final standard does not mandate a specific time or frequency of
such rounds, facilities may implement a reasonable policy that does not require such rounds
during an emergency or temporary staffing shortage.


Comment. A
frequency is advisable to prevent disagreements between facility administrators and auditors as


however,
that great care must be taken to ensure the requirement is reasonable, given the vast differences
in facilities, and suggested that the minimum frequency should be once per month.


Response. While the final standard does not set a minimum frequency for unannounced
supervisory rounds, it requires facilities to implement a policy and practice requiring


the facilities may set the practice with regard to frequency of rounds, but rounds should be
conducted on a regular basis in order to have an effect on staff sexual abuse and sexual
harassment. The Department submits that once per month is unlikely to be frequent enough to
have the intended effect.


Solicitation of Additional Comments Regarding the Juvenile Staffing Ratios Set Forth in
§ 115.313(c).


While this final rule is effective on the date indicated herein, the Department believes that
further discussion is warranted regarding the aspect of this standard that requires secure juvenile
facilities to maintain minimum staffing ratios during resident waking and sleeping hours. The


shall maintain staff ratios of a minimum of 1:8 during resident waking hours and 1:16 during
resident sleeping hours, except during limited and discrete exigent circumstances, which shall be
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fully documented. Only security staff shall be included in thes 115.313(c).
Accordingly, the Department solicits additional comments limited to this issue.


Commenters are encouraged to address (1) whether the provision, as written, is
appropriate; (2) whether the specific ratios enumerated in the provision are the appropriate
minimum ratios, or whether the ratios should be higher or lower; (3) whether the provision


efined in § 115.5), or whether that exception
should be broadened, limited, or otherwise revised; (4) whether certain categories of secure
juvenile facilities should be exempt from the minimum ratio requirement or, conversely, whether
certain categories of non-secure juvenile facilities should also be included in the minimum ratio
requirement; (5) the extent to which the provision can be expected to be effective in combating
sexual abuse; (6) the expected costs of the provision; (7) whether the required ratios may have
negative unintended consequences or additional positive unintended benefits; (8) whether
empirical studies exist on the relationship between staffing ratios and sexual abuse or other
negative outcomes in juvenile facilities;10 (9) whether specific objectively determined resident
populations within a secure facility should be exempt from the minimum ratios; (10) whether
additional categories of staff, beyond security staff, should be included in the minimum ratios;
(11) whether the standard should exclude from the minimum ratio requirement facilities that
meet a specified threshold of resident monitoring through video technology or other means, and,
if so, what that threshold should include; and (12) whether the standard appropriately provides an
effective date of October 1, 2017, for any facility not already obligated to maintain the staffing
ratios.


Youthful Inmates (§§ 115.14, 115.114)


Sections 115.14 and 115.114 regulate the placement of persons under the age of 18 in
adult prisons, jails, and lockups. The final rule refers to under-18 persons in such facilities as


The proposed rule did not contain a standard that governed the placement of under-18
inmates in adult facilities. Rather, the proposed rule noted, and solicited input regarding,


standards be
supplemented with an additional standard to govern the placement and treatment of juveniles in
adult facilities.


Some ANPRM commenters had proposed a full ban on placing persons under the age of
18 in adult facilities where contact would occur with incarcerated adults, while others proposed
instead that the standards incorporate the requirements of the Juvenile Justice and Delinquency
Prevention Act (JJDPA), 42 U.S.C. 5601 et seq. As the NPRM discussed, the JJDPA provides
formula grants to States conditioned on (subject to minimal exceptions) deinstitutionalizing
juveniles who are charged with or who have committed an offense that would not be criminal if


10 While the Department has not identified studies that address the relationship between negative outcomes and
specific staffing ratios, the Department has reviewed studies that address the relationship between negative outcomes
and the quantity of staffing more generally. See New Amsterdam Consulting, Performance-based Standards for
Youth Correction and Detention Facilities: 2011 Research Report (unpublished study; available in rulemaking
docket); Aaron Kupchik and R. Bradley Snyder, The
Characteristics on Victimization in Juvenile Correctional Facilities, 89 The Prison Journal 265 (2009), available at
http://tpj.sagepub.com/content/89/3/265.
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committed by an adult status offenders , separating juveniles from adult
inmates in secure facilities, and removing juveniles from adult jails and lockups. See 42 U.S.C.
5633(a)(11)-(14). States that participate in the JJDPA Formula Grants Program are subject to a
partial loss of funding if they are found not to be in compliance with specified requirements.


Generally speaking, the JJDPA applies to juveniles who are in the juvenile justice
system, as opposed to those who are under the jurisdiction of adult criminal courts. The JJDPA
separation requirement applies only to juveniles who are alleged to be or are found to be
delinquent, juveniles who are charged with or who have committed an offense that would not be
criminal if committed by an adult, or juveniles who are not charged with any offense at all. See
42 U.S.C. 5633(a)(11)-(12).
reached the age of full criminal responsibility under applicable State law; and . . . has been
arrested and is in custody for or awaiting trial on a criminal charge, or is convicted of a criminal


Accordingly, the NPRM expressly solicited comments on whether the final rule should
include a standard that governs the placement of juveniles in adult facilities, and if so, what the
standard should require, and how it should interact with current JJDPA requirements and
penalties.


After reviewing the comments in response to the questions posed in the NPRM, the
Department has chosen to adopt a new standard that restricts, but does not forbid, the placement
of juveniles in adult facilities. The standard applies only to persons under the age of 18 who are
under adult court supervision and incarcerated or detained in a prison, jail, or lockup. Such


The standard imposes three requirements for juveniles placed in adult prisons or jails.
First, it mandates that no youthful inmate may be placed in a housing unit in which he or she will
have contact with any adult inmate through use of a shared day room or other common space,
shower area, or sleeping quarters. Second, it requires that, outside of housing units, agencies
either maintain sight and sound separation between youthful inmates and adult inmates i.e.,
prevent adult inmates from seeing or communicating with youth or provide direct staff
supervision when youthful inmates and adult inmates are together. Third, it requires that
agencies make their best efforts to avoid placing youthful inmates in isolation to comply with
this provision and that, absent exigent circumstances, agencies comply with this standard in a
manner that affords youthful inmates daily large-muscle exercise and any legally required special
education services, and provides access to other programs and work opportunities to the extent
possible.


In lockups, the standard requires that juveniles and youthful detainees be held separately
from adult detainees.


Comments and Responses


Comment. In response to the questions posed in the NPRM, comments varied widely.
Many commenters from advocacy organizations recommended a complete ban on


incarcerating persons under the age of 18 in adult facilities, citing statistics indicating that youth
in adult facilities face an increased risk of sexual abuse. Some advocates expressed concern that
attempts to protect youth in adult facilities by housing them in segregated settings often cause or
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exacerbate mental health problems. Furthermore, advocates asserted, correctional agencies lack
sufficient expertise in treating the unique needs of the underage population.


Some advocates proposed, as a fallback option, that the standard require a presumption
that all youth be housed in juvenile facilities, unless a hearing determines that the interests of
justice require housing in an adult facility.


Former members of the NPREC whose final report did not include a recommended
standard that would govern the placement of youth in adult facilities submitted a comment that
supported a standard that would require individuals below the age of 18 to be held in juvenile
facilities, with some exceptions. Specifically, the former members recommended that a person
under 18 be transferred to an adult facility only upon court order following a finding that the
juvenile was violent or disruptive. If such a juvenile is transferred, the facility would need to
comply with the standards governing juvenile facilities, separate the juvenile by sight and sound
from adult inmates, ensure that the juvenile receives daily visits from health care providers and
other staff, and visually check the juvenile every 15 minutes.


With regard to the intersection with the JJDPA, advocates indicated that the PREA
standards could and should overlap with the conditions applied to formula grants under the
JJDPA.


A significant number of correctional agency commenters opposed restricting the
placement of youth in adult facilities. Some commenters noted that State law governs placement
options for youth, and recommended that the Department not mandate a standard that would
contravene such State laws. Other comments suggested that any such standard might improperly


One comment suggested that a national standard governing the placement of juveniles in adult
facilities would be impractical due to variation in facility size, layout, and staffing; another
recommended against a standard regarding the placement of youth in adult facilities because the
zero-tolerance mandate of § 115.11 already provides adequate protections to this population.


Some agency commenters recommended intermediate approaches. One commenter
suggested that the final standard should allow youth to be placed in adult facilities only where


facilities be required (1) to develop and implement a plan to provide additional protections for
juvenile inmates, and (2) to report separately instances of abuse involving juvenile victims.


A number of agency commenters expressed concerns about importing JJDPA
-


placed on this standard.
Response. After reviewing the comments received on this issue, the Department has


decided to adopt a standard that restricts the placement of youth in adult facilities to the extent
that such placement would bring youth into unsupervised contact with adults.


The Department recognizes that the statistical evidence regarding the victimization of
youth in adult facilities is not as robust as it is for juvenile facilities, in large part because of the
small number of under-18 inmates in adult facilities and the additional difficulties in obtaining
consent to survey such inmates.11


11


dy based on interviews with youth
adjudicated or tried for violent offenses in four cities between 1981 and 1984. See Martin Frost, et al., Youths in
Prisons and Training Schools: Perceptions and Consequences of the Treatment-Custody Dichotomy, 40 Juv. &
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The Bureau of Justice Statistics (BJS) previously reported that, based on its
surveys of facility administrators, 20.6 percent of victims of substantiated incidents of inmate-
on-inmate sexual violence in adult jails in 2005 were under the age of 18, and 13 percent of such
victims in 2006 were under 18,12 despite the fact that under-18 inmates accounted for less than
one percent of the total jail population in both years.13 These findings derived from facility


Survey of Sexual Violence (SSV), which was administered to a representative
sampling of jail facilities in addition to all Federal and State prison facilities. However, upon
further review, BJS has determined that these figures are not statistically significant due to the
small number of reported incidents and the small number of jails contained in the sample.
Indeed, in reporting data from the 2007 and 2008 SSVs, BJS determined that the standard errors
around the under-18 estimates for adult jails were excessively large, and consequently did not
report the estimates separately, but rather reported combined figures for inmates under the age of
25. BJS has now determined that it should have done the same for 2005 and 2006.


However, this conclusion does not impact the findings of the same BJS surveys
performed in State prisons, which surveyed all State prisons, in contrast to the jails surveys,
which included only a sampling of jails. According to SSV reports, from 2005 through 2008, 1.5
percent of victims of substantiated incidents of inmate-on-inmate sexual violence in State prisons
were under 18, even though under-18 inmates constituted less than 0.2 percent of the State prison
population. While the number of such substantiated incidents is small a total of 10 the
combined data indicate that State prison inmates under the age of 18 are more than eight times as
likely as the average State prison inmate to have experienced a substantiated incident of sexual
abuse. Furthermore, the true prevalence of sexual abuse is undoubtedly higher than the number
of substantiated incidents, due to the fact that many incidents are not reported, and some
incidents that are reported are not able to be verified and thus are not classified as


Indeed, it is quite possible that prison inmates under 18 are more reluctant than
the average inmate to report an incident because of their age and relative newness to the prison
system.


BJS is currently in the middle of its third National Inmate Survey collection, which is
expected to provide better data regarding victimization of under-18 inmates in adult prisons and
jails. This extensive survey will reach inmates in 600 prisons and jails and is designed to
specifically address this issue by oversampling for facilities that house under-18 inmates, and
oversampling such inmates within those facilities. BJS expects to provide national-level
estimates in early 2013.


States have laws,
regulations, or policies that restrict the confinement of youth in adult facilities to varying
degrees. Some jurisdictions house these youth in juvenile facilities until they reach a threshold
age and then transfer them to an adult facility. Other jurisdictions require physical separation or
sight and sound separation between these youth and adult offenders. Yet other jurisdictions


Fam. Ct. J. 1, 4 (1989). The study noted that 7 of 81 youth sentenced to adult facilities, or 8.6%, reported
experiencing sexual assault, as compared to 2 of 59 youth sent to juvenile facilities, or 1.7%. Id. at 4, 10. While
suggesting that this discrep


Id. at 9.
12 See Beck, BJS, Sexual Violence Reported by Correctional Authorities, 2005, Table 4 (2006); and Beck, BJS,
Sexual Violence Reported by Correctional Authorities, 2006, Appendix Table 5 (2007).
13 See Minton, BJS, Jail Inmates at Midyear 2010 Statistical Tables, Table 7 (2011).
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maintain dedicated programs, facilities, or housing units for youth in the adult system. Overall,
there appears to be a national trend toward limiting interaction between adult and under-18
inmates. In recent years, a number of States have imposed greater restrictions on the placement
of youth in adult facilities or have passed legislation to allow youth tried as adults to be housed
in juvenile facilities.14


Furthermore, several accrediting and correctional associations have formulated position
statements, issued standards, or provided comments urging either that all persons under 18 be
held in juvenile facilities only, or that the youth be housed separately from adult inmates. For
example, the National Commission on Correctional Healthcare, the American Jail Association,
the National Juvenile Detention Association, and the National Association of Juvenile
Correctional Agencies all support separate housing or placement for youth.15


Although many jurisdictions have moved away from incarcerating adults with juveniles,
a significant number of youth continue to be integrated into the adult inmate population. The
Department estimates that in 2009, approximately 2,778 juveniles were incarcerated in State
prisons and 7,218 were held in local jails.16


As a matter of policy, the Department supports strong limitations on the confinement of
adults with juveniles. Under the Federal Juvenile Justice and Delinquency Prevention Act (a


14 See 42 Pa. Cons. Stat. Ann. 6327 (under-18 Pennsylvania inmates awaiting trial as adults may be detained in
juvenile facilities until reaching 18); Va. S.B. 259, 2010 Gen. Assem., Reg. Sess. (eff. July 1, 2010) (presumption
that under-18 Virginia inmates awaiting trial as adults be held in juvenile facilities); Colo. Rev. Stat. 19-2-517
(2012) (preventing 14- and 15-year-olds from being tried as adults except in murder and sexual assault cases;
requires prosecutors to state reasons and hear from defense counsel before exercising discretion to try 16- and 17-
year-olds as adults); Ariz. S.B. 1009, 49th Leg., 2d Reg. Sess. (2010) (eliminating eligibility of some juveniles to be
tried as adults by requiring a criminal charge brought against the juvenile to be based on their age at the time the
offense was committed and not when the charge was filed); Utah H.B. 14, Gen. Sess. (2010) (granting justice court
judge discretion to transfer a matter at any time to juvenile court if it is in the best interest of the minor and the
juvenile court concurs); Miss. S.B. 2969, 2010 Leg., Reg. Sess. (2010) (limiting the types of felonies that 17-year-
olds can be tried for as an adult); Wash. Rev. Code 13.04.030(1)(e)(v)(E)(III) (2012) (allowing juveniles to be
transferred back to juvenile court upon agreement of the defense and prosecution.); Wash. Rev. Code 13.40.020(14)
(providing that juveniles previously transferred to adult court are not automatically treated as adults for future
charges if found not guilty of original charge); 2009 Nev. Stat. 239 (raising the age a juvenile may be presumptively
certified as an adult from 14 to 16); Me. Rev. Stat. Ann. tit. 17-A 1259 (2011) (providing that juveniles under 16
who receive adult prison sentence must serve sentence in juvenile correctional facility until their 18 th birthday); 2008
Ind. Acts 1142-1144
Indiana criminal justice institute inspection and monitoring of facilities that are or have been used to house or hold
juveniles); Conn. Gen. Stat. 54-76b-c (2012) (creating presumption that 16- and 17-year-olds are eligible to be tried
as youthful offenders unless they are charged with a serious felony or had previously been convicted of a felony or


over robbery cases involving juveniles to crimes committed by juveniles who had previously been adjudicated
delinquent for a felony charge and thereafter committed a robbery in which a deadly weapon was displayed or
serious injury inflicted); 705 Ill. Comp. Stat. 405/5-130 (2011) (eliminating the requirement that 15- to 17-year-olds
charged with aggravated battery with a firearm and violations of the Illinois Controlled Substances Act, while on or
near school or public housing agency grounds, be tried as adults).


15 See Letter from Campaign for Youth Justice, et al., to Attorney General Holder, 4 (April 4, 2011), available at
http://www.campaignforyouthjustice.org/documents/PREA_sign-on_letter.pdf; NCCHC Position Statement, Health
Services to Adolescents in Adult Correctional Facilities, adopted May 17, 1998, available at
http://www.ncchc.org/resources/statements/adolescents.html.
16 See West, Prison Inmates at Midyear 2009 Statistical Tables, Table 21, BJS (Rev. 2011); Minton, Jail Inmates at
Midyear 2010 Statistical Tables, Table 6, BJS (Rev. 2011).
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separate statute from the JJDPA), 18 U.S.C. 5031 et seq.
pursuant to an adjudication of delinquency or conviction for an offense, to the custody of the
Attorney General may be placed or retained in an adult jail or correctional institution in which he
has regular contact with adults incarcerated because they have been convicted of a crime or are


contracts with juvenile facilities to house the few juvenile inmates in its custody. The United
States Marshals Service endeavors to place juveniles in juvenile facilities; where that is not
possible, the juvenile is placed in an adult facility, separated by sight and sound from adult
inmates. In addition, the Department endorsed the Juvenile Justice and Delinquency Prevention
Reauthorization Act of 2009, which, had it been enacted, would have (among other changes)


under adult criminal court jurisdiction awaiting trial, unless a court specifically finds that it is in
the interest of justice to incarcerate the youth in an adult facility.


For a variety of reasons, however, the Department has decided against adopting a
standard that would generally prohibit the placement of youth in adult facilities. Most
importantly, the Department is cognizant that its mandate in promulgating these standards
extends only to preventing, detecting, and responding to sexual abuse in confinement facilities.
While some commenters asserted that confining youth in adult facilities impedes access to age-
appropriate programming and services and may actually increase recidivism, the PREA
standards cannot include a ban on those bases. Rather, the Department must focus on the extent
to which such a ban would enhance the ability to prevent, detect, and respond to sexual abuse.
To be sure, implicit in PREA is the authority to regulate and restrict well-intentioned
interventions aimed at preventing sexual abuse that inadvertently lead to other forms of harm.
Thus, the Department may adopt a standard that governs the placement of inmates in isolation,
and the concomitant denial of programming, where such placement is used as a means of
protecting vulnerable inmates against sexual abuse.


In addition, imposing a general ban on the placement of youth in adult facilities, or
banning such placements unless a court finds that the youth has been violent or disruptive in a
juvenile facility, would necessarily require a fundamental restructuring of existing State laws that
permit such placement. For example, many States would require legislation redefining the age of
criminal responsibility, eliminating or amending youthful offender statutes, making changes to
direct-file and transfer laws, or limiting judicial discretion to determine where a youth should be
placed. Given the current state of knowledge regarding youth in adult facilities, and the
availability of more narrowly tailored approaches to protecting youth, the Department has
decided not to impose a complete ban at this time through the PREA standards. As noted above,
BJS is currently collecting additional data regarding this issue, and the Department reserves the
right to reexamine this question if warranted.


Juveniles in adult facilities can be protected from sexual abuse by adult inmates by
preventing unsupervised contact with adult inmates. The Department adopts a final standard
aimed at preventing such unsupervised contact without inadvertently causing other harm to
youth.


First, the standard bans the placement of youth in housing units where they interact with
adults. Youth are vulnerable to abuse not only by cellmates, but also by adults in their unit who
may have contact with them. To be sure, if youth have their own cells, and if the housing unit
lacks a common day room or shower area, then such dangers are sufficiently mitigated. Thus,
the standard requires that no youthful inmate be placed in a housing unit in which he or she will
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have sight, sound, or physical contact with any adult inmate through use of a shared day room or
other common space, shower area, or sleeping quarters.


Second, the standard limits interactions between youthful and adult inmates in other areas
of the facility. The most basic way to limit such interaction is to ensure sight and sound
separation. However, some facilities may find it infeasible to achieve total sight and sound
separation without resorting to the use of isolation and denial of programming, which raise
significant concerns of their own, as discussed below. Thus, the standard provides additional
flexibility by allowing youthful inmates to commingle with adult inmates as long as direct staff
supervision is provided. Such supervision must be sufficient to ensure that youth are within sight
at all times.


Third, the standard restricts the use of isolation of youth as a means of compliance with
the requirements discussed above. While confining youth to their cells is the easiest method of
protecting them from sexual abuse, such protection comes at a cost. Isolation is known to be
dangerous to mental health, especially among youth. Among other things, isolation puts youth at
greater risk of committing suicide. A recent survey of juvenile suicides in confinement found
that 110 suicides occurred in juvenile facilities between 1995 and 1999. Analyzing those
suicides for which information was available, the survey determined that 50.6 percent of the
suicides occurred when inmates were confined to their rooms outside of traditional nonwaking
hours as a behavioral sanction.17 (To be sure, the suicide risk may be higher among juveniles
who are committed to isolation as punishment, rather than among juveniles isolated for
protection from the general population, as is more common in adult facilities.)


Youth appear to be at increased risk of suicide in adult facilities, although the extent to
which isolation is a contributing factor is unknown. Based on the BJS Deaths in Custody
Reporting Program, 2000-2007, 36 under-18 inmates held in local jails died as a result of suicide
(with the number varying from 3 to 7 each year). The suicide rate of youth in jails was 63.0 per
100,000 under-18 inmates, as compared to 42.1 per 100,000 inmates overall, and 31 per 100,000
inmates aged 18-24. (By contrast, in the general population, the suicide risk is twice as high for
persons aged 18-24 than for persons under 18.) The suicide rate of youth was approximately six
times as high in jails than among 15- to 19-year-olds in the U.S. resident population with a
comparable gender distribution (10.4 per 100,000 in 2007).18


Accordingly, the standard requires that agencies make their best efforts to avoid placing
youth in isolation in order to comply with this standard. For example, rather than relying on the
use of isolation, agencies should attempt to designate dedicated units, wings, or tiers for confined
youth; enter into inter-agency, inter-facility, or cooperative agreements for the common
placement of youth; temporarily house youth in a juvenile facility; construct partitions or other
low-cost facility alterations; or explore alternatives to detention or incarceration for youth in the


17 See Lindsay Hayes, Juvenile Suicide in Confinement: A National Survey at 10, 28-29 (Feb. 2004).
18 See Margaret E. Noonan, BJS, Deaths in Custody: Local Jail Deaths, Table 9 (Oct. 28, 2010); Margaret E.
Noonan, BJS, Mortality in Local Jails, 2000-2007, Table 9 (July 2010); BJS, 2002 Survey of Inmates in Local Jails
(unpublished data); BJS, Annual Survey of Jails, 2007 (unpublished data); Melonie Heron, Ph.D., National Vital
Statistics System, Deaths: Leading Causes for 2007, 59 National Vital Statistics Reports, No. 8, table 1 (Aug. 26,
2011); BJS, Deaths in Custody Reporting Program, 2002-2005, available at
http://bjs.ojp.usdoj.gov/content/dcrp/juvenileindex.cfm; Census of Juveniles in Residential Placement, 2001, 2003,
and 2006, data available at http://www.ojjdp.gov/ojstatbb/ezacjrp/asp/selection.asp. Although the rate among 15- to
19-year-olds in the U.S. resident population was 6.9 per 100,000, the estimated rate for a comparable gender
distribution is higher after adjusting for the fact that 92.3% of youth held in jails were male.
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exigent circumstances, agencies provide youth with daily large-muscle exercise and any special
education services otherwise mandated by law. Youth also shall have access to other programs
and work opportunities to the extent possible. The Department believes it is not necessary to
impose the additional requirements suggested by former NPREC members. Requiring a facility
to abide by the standards for juvenile facilities in addition to the standards for adult prisons and
jails could lead to confusion and is unlikely to have an impact on the safety of the youth. Nor is
it likely that mandating visits by staff or visual checks would provide enhanced protection
beyond the basic sight and sound separation.


The Department is mindful of agency concerns regarding cost, feasibility, and
preservation of State law prerogatives. The final standard affords facilities and agencies
flexibility in devising an approach to protecting youth. Compliance may be achieved by (1)
confining youth to a separate unit, (2) transferring youth to a facility within the agency that
enables them to be confined to a separate unit, (3) entering into a cooperative agreement with an
outside jurisdiction to enable compliance, or (4) ceasing to confine youth in adult facilities as a
matter of policy or law. Agencies may, of course, combine these approaches as they see fit.


The Department has decided not to incorporate into the standards for adult prisons and
jails the JJDPA requirements that apply to juveniles who are not tried as adults. As noted above,
§ 115.14 app
separation requirement applies only to juveniles who are alleged to be or are found to be
delinquent, juveniles who are charged with or who have committed an offense that would not be
criminal if committed by an adult, or juveniles who are not charged with any offense at all. See
42 U.S.C 5633(a)(11)-(12).


The high degree of compliance with the JJDPA indicates that the incentives and penalties
under the Act are operating successfully to ensure that juveniles who are tried as juveniles are
not intermingled with adults except under the narrow circumstances the JJDPA allows. As
discussed above, the purposes of the two statutes are different: The JJDPA aims to protect youth
and discourage delinquency, whereas PREA is more narrowly limited to preventing sexual
abuse. Thus, only a portion of the requirements that States must fulfill in order to receive JJDPA
grants is relevant to protecting youth from sexual abuse. The Department concludes that to
import such requirements in a piecemeal manner could risk confusion and would not materially
increase the protection of youth in the juvenile justice system.


Limits to Cross-Gender Viewing and Searches (§§115.15, 115.115, 115.215, 115.315)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.14, 115.114, 115.214,
and 115.314) prohibited cross-gender pat-down searches in juvenile facilities, but did not impose
a general ban in other facilities. The proposed standard did, however, require agencies to exempt
from non-emergency pat-down searches those inmates who have suffered prior cross-gender
sexual abuse while incarcerated. That provision attempted to address the possibility that an
inmate who has experienced prior sexual abuse would experience a cross-gender pat-down
search as particularly traumatizing, even if the search was conducted properly.
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The proposed standard also prohibited cross-gender strip searches absent an emergency
situation or when conducted by a medical practitioner, and required documentation for cross-
gender strip searches.


Recognizing that transgender inmates may be traumatized by genital examinations, the
proposed standard prohibited examining a transgender inmate to determine genital status, unless
genital status is unknown, in which case such an examination would be conducted in private by a
medical practitioner. The proposed standard also required facilities to minimize opposite-gender
viewing of inmates as they shower, perform bodily functions, or change clothes. The standard
provided an exception for such viewing where incidental to routine cell checks.


The proposed standard also required agencies to train security staff in properly
conducting cross-gender pat-down searches, and searches of transgender inmates, in a
professional and respectful manner, and in the least intrusive manner possible, consistent with
security needs.


Changes in Final Rule


The most significant change in this standard is the inclusion of a ban on cross-gender pat-
down searches of female inmates in adult prisons and jails and in community confinement
facilities, absent exigent circumstances. To facilitate compliance, most facilities will have three
years to comply. Recognizing that this requirement may be more difficult for smaller facilities to
implement, facilities with a rated capacity of less than 50 inmates are provided five years in


programming or out-of-cell opportunities should not be restricted to comply with this provision.
In addition, the final standard requires facilities to document all cross-gender searches of female
inmates.


The final standard retains the general rule against cross-gender strip searches and body
al or genital


opening. The exception for medical practitioners has been retained; the emergency exception


nal standards.
The final standard imposes a complete ban on searching or physically examining a


termined during conversations with
the inmate, by reviewing medical records, or, if necessary, by learning that information as part of
a broader medical examination conducted in private by a medical practitioner. The final
standard also retains the requirement for agencies to train security staff in conducting
professional and respectful cross-gender pat-down searches and searches of transgender inmates,
in the least intrusive manner possible, consistent with security needs. The final standard extends
these protections to intersex inmates as well.


The final standard retains the requirement that each facility implement policies and
procedures that enable inmates to shower, perform bodily functions, and change clothing without
nonmedical staff of the opposite gender viewing their breasts, buttocks, or genitalia, except in the
case of emergency , or when such viewing is


exceptions, and adds a requirement that staff of the opposite gender announce their presence
when entering an inmate housing unit.
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The final standard retains the ban on cross-gender pat-down searches for all residents in
juvenile facilities, and narrows the exceptions to the ban to include only exigent circumstances.


Comments and Responses


Comments on cross-gender pat-down searches. The issue of cross-gender pat-down
searches generated a substantial number of comments. In general, advocates strongly supported
a ban on all cross-gender pat-down searches, as did two members of Congress. Some
correctional commenters also noted that same-gender pat-down searches are accepted practice,
but emphasized the need for an exception that would permit cross-gender pat-down searches in
exigent circumstances. Advocates suggested that a ban on cross-gender pat-down searches could
be accomplished with minimal expense by limiting pat-down searches to areas with a high
contraband risk, or assigning a roving officer to various posts. Most current and former inmates
also supported a ban on all cross-gender pat-down searches. Other commenters stated that cross-
gender searches contribute to a sexualized environment. Two commenters went further by
proposing limits to cross-gender supervision, not just cross-gender searches.


A number of advocates strongly recommended that, at a minimum, the final standard
prohibit cross-gender pat-down searches of women. Citing a 1999 study conducted by the
National Institute of Corrections, advocates suggested that numerous States currently ban cross-
gender pat-down searches of female inmates. A handful of commenters recommended that such
a ban be phased in over a period of two or three years to ease the transition.


In general, agency commenters supported the proposed standard as written regarding
cross-gender searches. Several State correctional agencies remarked that prohibiting cross-
gender pat-down searches of female inmates was feasible, but that it would be difficult to extend
a cross-gender ban to male inmates. Other agency commenters stated that the training
requirement would address any problems with cross-gender searches.


Commenters noted that gender-based requirements could implicate laws that bar
discrimination in employment on the basis of sex. Of these commenters, most expressed concern
regarding the possibility of a standard that prohibited both male-on-female pat-down searches
and female-on-male cross-gender pat-down searches. A smaller number of commenters
expressed similar concerns with regard to the possibility of a standard that prohibited only male-
on-female searches. A larger number, however, expressed confidence that a ban on cross-gender
pat-down searches of female inmates could be implemented in a manner that would not violate
employment laws. Several correctional agency commenters observed that requiring same-gender
pat-down searches of female inmates, except in exigent circumstances, is already an accepted
practice in adult prisons and jails.


Multiple agency commenters expressed concern that a complete prohibition on cross-
gender pat-down searches could violate collective bargaining agreements, which affect staff
assignments, if the prohibition prevented staff of a particular gender from retaining a particular
assignment.


Both advocacy and agency commenters strongly criticized the exemption from cross-
gender pat-down searches for inmates who have suffered documented prior cross-gender sexual
abuse while incarcerated. Commenters expressed concern that inmates who avail themselves of
the exemption would be labeled and ostracized, and would possibly be putting themselves at
greater risk for further abuse. Commenters expressed doubt that inmates would be willing to
reveal their sexual abuse history in such a manner, which would likely become known to a
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significant number of staff and inmates if only victims of prior abuse were exempted from cross-
gender pat-down searches. A number of former inmates also expressed skepticism that requests
for exemptions would actually be honored.


Response. The Department is persuaded that adopting a standard that generally prohibits
cross-gender pat-
mandate of preventing sexual abuse without compromising security in corrections settings,
infringing impermissibly on the employment rights of officers, or adversely affecting male
inmates. The final standard prohibits cross-gender pat-down searches of female inmates and
residents in adult prisons, jails, and community confinement facilities, absent exigent
circumstances, but does not prohibit such searches of male inmates. With regard to juvenile


-gender pat-
down searches of either male or female residents, absent exigent circumstances.


Pat-down searches are a daily occurrence in corrections settings and, when performed
correctly, require staff to have intimate bodily contact with inmates. Although most pat-down
searches are conducted legitimately by conscientious staff, it can be difficult to distinguish
between a pat-down search conducted for legitimate security purposes and one conducted for the
illicit gratification of the staff person, which would constitute sexual abuse.


Female inmates are especially vulnerable owing to their disproportionate likelihood of
having previously suffered abuse. A BJS survey conducted in 2004 found that 42 percent of
female State prisoners and 28 percent of female Federal prisoners reported that they had been
sexually abused before their current sentence, as compared to 6 percent of male State prisoners
and 2 percent of male Federal prisoners. A BJS survey of jail inmates, conducted in 2002, found
that 36 percent of female inmates reported sexual abuse prior to incarceration, compared to 4
percent of male inmates.19 According to studies, women with histories of sexual abuse
including women in prisons and jails are particularly traumatized by subsequent abuse.20 In
addition, even a professionally conducted cross-gender pat-down search may be traumatic and
perceived as abusive by inmates who have experienced past sexual abuse. See Jordan v.
Gardner, 986 F.2d 1521, 1526 (9th Cir. 1993) (en banc) (striking down cross-gender pat-downs
of female i
percentage of the female inmate population had a history of traumatic sexual abuse by men and


19 BJS, unpublished data, 2004 Survey of Inmates in State and Federal Correctional Facilities and 2002 Survey of
Inmates in Local Jails.
20 See Catherine C. Classen, Oxana Gronskaya Palesh, & Rashi Aggarwal, Sexual Revictimization: A Review of the
Empirical Literature
revictimization is associated with more distress compared to one incident of sexual victimization. . . . The general
finding appears to be that
Owen, and Stephanie Covington, Gender-Responsive Strategies: Research, Practice, and Guiding Principles for
Women Offenders and procedures in correctional settings (e.g.,
searches, restraints, and isolation) can have profound effects on women with histories of trauma and abuse, and
often act as triggers to retraumatize women who have post- anielle Dirks,
Sexual Revictimization and Retraumatization of Women in Prison
women with previous histories of abuse, prison life is apt to simulate the abuse dynamics already established in


n particular often have histories of being sexually abused, they are
OIG, United States


Department of Justice, exual Abuse of Federal Inmates at 1
(2009).
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were being re-traumatized by the cross-gender pat-down searches). Thus, even a professionally
conducted male-on-female pat-down search increases the risk of harm to female inmates, who
have a high prevalence of past prior abuse. See id. at 1525 (affirming district court holding that


luding severe psychological injury and emotional


Most staff sexual abuse of female inmates is committed by male staff. The BJS National
Inmate Survey found that 71.8 percent of female prisoners who were victims of sexual abuse by
staff reported that the staff perpetrator was male in every instance, compared to 9.3 percent who
reported that the staff perpetrators were exclusively female.21 Furthermore, 36.7 percent of
female inmates who reported sexual touching indicated that they experienced sexual touching
during a pat-down search.


he Inspector General (OIG), provides further
indication of vulnerability of female inmates to sexual abuse at the hands of male staff. OIG
found that, from fiscal year 2001 through 2008, 45.6 percent of all allegations of criminal cross-
gender sexual abuse committed by BOP staff were lodged by female prisoners, even though
women made up less than 7 percent of the BOP population.22 BOP did not prohibit cross-gender
pat-
officials believed that male staff members were most often accused of sexual misconduct


23


A thorough pat-
clothed body, including the breasts, buttocks, and genital regions. Given that female inmates are
significantly more likely to be sexually abused by male officers than by female officers, the
Department determined that it would be prudent, as a prophylactic measure to decrease the risk
of sexual abuse, to prohibit the necessarily intimate touching that occurs during routine cross-
gender pat-down searches and that may inadvertently contribute to the development of a
sexualized environment within a facility. A ban on cross-gender pat-down searches of female
inmates, absent exigent circumstances, is consistent with effective corrections policy, as
evidenced by the fact that a significant number of State and local corrections systems already
abide by such a restriction, as discussed below.


Currently, as a matter of law or policy, most State prison systems do not conduct cross-
gender pat-down searches of female inmates, absent exigent circumstances. At the request of the


a
survey of State corrections systems and found that at least 27 States ban the practice, and that it
is common practice in several other States for male officers to perform pat-down searches of
female prisoners only under exigent circumstances. While comparable data from jails are
unavailable, representatives of twelve large jail agencies who attended a PREA listening session
convened by the Department all stated that they do not permit cross-gender pat-down searches of
females. The Department is not aware of any cases successfully challenging the practice of


21 See BJS, Sexual Victimization in Prisons and Jails Reported by Inmates, National Inmate Survey, 2008-09, at 24.
Corresponding figures in jails were 62.6% and 27.6%, respectively. Numbers do not sum to 100% because some
inmates reported being victimized by both male and female staff.
22 See OIG, United States Department of Justice,
of Federal Inmates at 26-28 (2009). Three hundred and twenty-five allegations of criminal sexual abuse were made
by female inmates against male staff, as compared to 382 allegations by male inmates against female staff.
23 See id. at 26.
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banning only cross-gender pat-down searches of female prisoners, despite the widespread
prevalence of these restrictions.


The Department believes that laws that prohibit employment discrimination on the basis
of sex pose no obstacle to the implementation of this standard. Rather, the prohibition of cross-
gender pat-down searches of female inmates can (and must) be implemented in a manner
consistent with Federal laws prohibiting sex discrimination in employment, to ensure that
implementation has only a de minimis impact on employment opportunities, or, if the impact is
more than de minimis, that any sex-based limitations on employment opportunities satisfy the
bona fide occupational qualification requirement of Federal employment law.


Notably, female inmates make up a very small proportion of the total number of
incarcerated individuals.24 The small proportion of female inmates provides further support for


s-gender pat-down searches of female inmates
without negatively impacting employment opportunities.


employment practice for an employer to hire and employ employees . . . on the basis of . . . sex . .


-2(e)(1).25


However, employment decisions that have only a de minimis effect on the employment
opportunities of correctional employees do not trigger or require a BFOQ analysis.


To establish a BFOQ defense, a facility must show that a gender-based job qualification
is related to the essence or central function of the facility, and that the qualification is reasonably
necessary to the normal operations of the facility. See Dothard v. Rawlinson, 433 U.S. 321, 332-


le
maximum security prisons may satisfy BFOQ requirement). However, the requirement that only
female staff perform pat-down searches on female inmates is unlikely to require a BFOQ for
single-sex employment positions in a facility because, as shown by nationwide experience,
facilities will almost always be able to implement the requirement in a minimally intrusive way
that has only a de minimis effect on employment opportunities. See
Corr., 68 F.3d 223, 226 (8th Cir. 1995) (en banc) (holding that a
gender-based job assignment policy, particularly a policy that is favorable to the protected class
of women employees, will be upheld if it imposes only a minimal restriction on other employees,
and therefore a BFOQ analysis was unnecessary).


Sex-based assignment policies in correctional facilities often impose only a de minimis
restriction on the employment opportunities of male officers when facilities preclude male
employees from working only a small percentage of certain shifts or job posts at particular
facilities but make numerous comparable shifts or posts available to males. See Robino v.


24 See BJS, Annual Survey of Jails (2010) (12% of jail inmates are female); BJS, Prisoners in 2009 (7% of prison
inmates are female).
25 The BFOQ language is found in the section of Title VII that pertains to private employers and State and local
government employers. The section of Title VII that applies to executive branch agencies such as BOP does not
expressly set forth a BFOQ defense. See 42 U.S.C. 2000e-16(a). While the Department is not aware of any case
law on the issue, the Equal Employment Opportunities Commission has applied the Title VII BFOQ defense in
petitions against Federal employers. See, e.g., Gray v. Nicholson, EEOC DOC 0720050093 (Feb. 9, 2007).
Accordingly, the Department believes that the defense would be available to BOP and other Federal employers on
the same terms as other employers.
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Iranon, 145 F.3d 1109, 1110-11 (9th Cir. 1998) (restricting six out of 41 guard positions to
women had a de minimis effect). When only minor adjustments of staff schedules and job
responsibilities are at issue, the effect on employment rights is de minimis. See Jordan, 986 F.2d
at 1539 (Reinhardt, J. concurring); Tipler v. Douglas Cnty., 482 F.3d 1023, 1025-27 (8th Cir.
2007) (temporary reassignments with no effect on promotional opportunities had a de minimis
effect); Tharp, 68 F.3d at 225-
unit in a mixed-gender minimum security had a de minimis
employees did not suffer termination, demotion, or a reduction in pay). Agencies may
implement a ban on cross-gender pat-down searches of female inmates in the manner most
appropriate for each facility.


Facilities and agencies should strive to implement this provision in a manner that has a de
minimis effect so that a BFOQ inquiry is not required. If a facility or agency implements the
cross-gender pat-down ban in a way that creates materially adverse changes in the terms and
conditions of employment by precluding staff of either sex from certain positions entirely,
thereby affecting their promotions, additional pay, seniority, or future eligibility for senior
positions, then the facility would be required to conduct a BFOQ inquiry. As noted above, such
an inquiry must demonstrate that the manner of implementation is both related to the central
function of the facility and reasonably necessary for the successful operation of the facility. See
Dothard, 433 U.S. at 335-37. There are numerous ways in which facilities can eliminate cross-
gender pat-down searches of female inmates, in conformance with employment laws. For
example, agencies can assign or rotate female staff to certain key posts within the facility, so
long as female staff are not limited in their opportunities for advancement as compared to
similarly situated male staff; provide for female float staff who can conduct searches as
necessary; allow staff to transfer between agency facilities to achieve better gender balance; or
implement institutional schedules that maximize availability of female staff for pat-down
searches of female inmates.


It is important to note that the standard prohibiting cross-gender pat-down searches does
not, in and of itself, create or establish a BFOQ defense to claims of sex discrimination in
employment. If a correctional facility cannot implement this standard in a manner that imposes
only a de minimis impact on employment opportunities for either sex, it must undertake an
individualized assessment of its particular policies and practices and the particular circumstances
and history of its inmates to determine whether altering or reserving job duties or opportunities
to one sex would justify a BFOQ defense with respect to each particular employment position or


of the standards.
Female-preference sex-based employment assignments in correctional facilities can meet


the BFOQ standard if such assignments are reasonably necessary to the normal operation of the
particular facilities at which they are used. This is a high standard. For example, one agency
used its history of rampant sexual abuse of female prisoners to justify a BFOQ and designate 250
corrections officer and residential unit officer positions in the housing units of State female


of male officers, was permissible because sex was a BFOQ for these particular facilities based on
See , 391 F.3d 737, 747-61 (6th Cir.


2004). Additionally, based on the totality of the circumstances at a specific facility, sex may be a
BFOQ for all positions in the living units of a women's maximum security prison where the
practice of employing only female guards in these positions is reasonably necessary to the goal
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of female prisoner rehabilitation. See , 859
F.2d 1523, 1530-32 (7th Cir. 1988) (en banc).


However, female-preference sex-based staffing polices do not meet the high standard
necessary to establish a BFOQ defense without a high correlation between sex and ability to
perform a particular position. See , 610 F.3d 1201, 1213 (9th
Cir. 2010). For example, being female was not a BFOQ for all three lieutenant positions at a


instances of sexual abuse of female inmates by male correctional officers. See id. at 1210-16. A
policy banning male officers from all posts in female housing units also did not meet the
requirements necessary to establish a BFOQ defense when it was predicated on a few
unspecified past incidents of sexual misconduct and generalized arguments that the mere
presence of males caused distress to past victims of sexual abuse. See Westchester Cnty. Corr. v.
Cnty. of Westchester, 346 F. Supp. 2d 527, 533-36 (S.D.N.Y. 2004).


In addition, the final standard allows all facilities with more than 50 beds three years
from the effective date of the PREA standards for implementation, and five years for facilities
smaller than 50 beds. This extended time frame provides facilities of all sizes and security levels
with ample opportunity to develop and implement a practice that will protect female prisoners
without undue burden on the operations of the facility. Furthermore, to the extent that agencies
want to increase their percentage of female staff to facilitate compliance with the standards,
agencies can take advantage of natural attrition to recruit and hire additional female staff without
terminating male staff. Most agencies will be able to implement the ban in a manner that has
only a de minimis effect on employment opportunities and assignments for male employees.
And given the lengthy time period allowed to come into compliance, and the level of discretion
retained by agencies, the Department believes that the standard can be implemented in
accordance with collective bargaining agreements.


The Department has chosen not to include in the final standard a similar prohibition on
female staff conducting pat-down searches of male inmates. The Department concludes that the
benefit of prohibiting cross-gender pat-down searches of male inmates is significantly less than
the benefit of prohibiting cross-gender pat-down searches of female inmates, whereas the costs
of the former are significantly higher than the costs of the latter. A ban on cross-gender pat-
down searches only of female prisoners does not violate the Equal Protection Clause of the
Fourteenth Amendment because male and female prisoners are not similarly situated with respect
to bodily searches. Male inmates are far less likely than female inmates to have a history of
traumatic sexual abuse and are less likely to experience the retraumatization that may affect
female inmates due to a cross-gender pat-down search. See Laing v. Guisto, 92 Fed. Appx. 422,
423 (9th Cir. 2004); Timm v. Gunter, 917 F.2d 1093, 1102-03 (8th Cir. 1990); Jordan, 986 at
1525-27; Tipler, 482 F.3d at 1027-28; Colman v. Vasquez, 142 F. Supp. 2d 226, 232 (D. Conn.
2001).


With regard to cost, the Department reaffirms its assessment, as stated in the proposed
rule, that a ban on cross-gender pat-down searches of male inmates would impose significant
financial costs and could limit employment opportunities for women. The correctional
population remains overwhelmingly male: 88 percent of jail inmates and 93 percent of prison
inmates are men. Correctional staff, by contrast, are considerably more balanced by sex:
according to BJS data, 25 percent of Federal and State correctional officers were female as of
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2005, and 28 percent of correctional officers in local jails were female as of 1999.26 Female
participation in the correctional workforce has been increasing over the past two decades, and it
is likely that the disparity between the percentage of female correctional staff and the percentage
of female inmates will continue to grow. In addition, there is significant variation across States:
The percentage of female correctional officers in State prisons ranges from 9 percent in Rhode
Island to 63 percent in Mississippi. Jurisdiction-level data are not available for local jails, but
statewide data indicate that the comparable aggregate percentages range from 8 percent in
Massachusetts to 43 percent in Nebraska. In the growing number of correctional agencies where
the percentage of female correctional staff is substantial, but the female inmate population is (as
in most places) quite small, it could be difficult to implement a ban on female staff patting down
male inmates without a significant adverse impact on employment opportunities for women, who
would be unable to occupy correctional positions that involve patting down male inmates, and
whose prospects for advancement could suffer as a result. See Madyun v. Franzen, 704 F.2d
954, 962 (7th Cir. 1983) (gender-based distinctions allowing women to serve as guards in male
prisons and perform tasks that are not open to men in female prisons serves the important
governmental objective of equal job opportunity for women in fields traditionally closed to
them). In addition, in facilities with a high percentage of female staff, there could be an
insufficient number of male staff to perform pat-down searches on male inmates, given the
overwhelmingly male nature of the inmate population.


To be sure, in adopting a one-way ban, the Department does not suggest that male
inmates are less likely to have experienced cross-gender sexual abuse while incarcerated than
female inmates. In the most recent BJS survey, male inmates were somewhat more likely to
report having experienced staff sexual misconduct than female inmates (in prisons, 2.9 percent
vs. 2.1 percent; in jails, 2.1 percent vs. 1.5 percent), and were about as likely as female inmates
to report that the perpetrator was always of the opposite sex (in prisons, 68.8 percent vs. 71.8
percent; in jails, 64.3 percent vs. 62.6 percent).27 The Department also acknowledges that the
same survey indicated that male inmates were nearly as likely as female inmates to report sexual
touching in a pat-down search: 36.3 percent of male inmates who reported sexual touching
indicated that it had occurred at least once during a pat-down search, compared to 36.7 percent of
the corresponding set of female inmates.28 However, when evaluating the prevalence of cross-
gender sexual abuse of female inmates, this statistic could be misleading in light of the fact that,
as noted above, many facilities nationwide which may well collectively house a majority of all
inmates already prohibit cross-gender pat-down searches of female inmates absent exigent
circumstances. Therefore, a large percentage of female inmates are currently not subject to
cross-gender pat-down searches as a matter of course. This discrepancy may well explain why
male and female inmates are roughly equally likely to report sexual touching in a pat-down
search.


The experience of BOP, which has not prohibited cross-gender pat-down searches, is
illustrative. As noted above, female inmates lodged 45.6 percent of all allegations of criminal
cross-gender sexual abuse committed by BOP staff, even though less than 7 percent of the BOP
population was female. Unlike a majority of State correctional agencies, BOP allowed male


26 See James J. Stephan, BJS, Census of State and Federal Correctional Facilities, 2005, Appendix Table 12 (Oct.
2008); James J. Stephan, BJS, Census of Jails, 1999, at 9, 26 (Aug. 2001).
27 See Allen J. Beck and Paige M. Harrison, BJS, Sexual Victimization in Prisons and Jails Reported by Inmates,
2008-09, at 12, 24.
28 See id. at 24.
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correctional staff to perform pat-down searches of female inmates, which may explain why BOP
experienced a gender imbalance in allegations that was not shared nationwide. Indeed (as also
noted above), according to the OIG report, BOP officials believed that pat-down searches were
the most common source of allegations of sexual misconduct against male staff members.


The final rule does not include a similar restriction on cross-gender pat-down searches of
female detainees in lockups due to the smaller size, limited staffing numbers, lack of data on
incidence of sexual abuse in these institutions, and minimal number of comments directed at
lockups. In addition, a pat-down search of a lockup detainee is often conducted by the same
police officer who performed a similar search of the detainee upon arrest in the field. Therefore,
it would be impractical to impose different search rules once the officer and detainee reach the
lockup doors. While recognizing that a blanket restriction would be unworkable, the Department
encourages lockups to avoid cross-gender pat-down searches of female detainees, to the extent
feasible.


Finally, the Department has removed the provision that mandated a specific exemption
from cross-gender pat-down searches for inmates who have suffered documented prior cross-
gender sexual abuse while incarcerated. The prohibition of cross-gender pat-down searches of
female inmates largely obviates the need for this exemption, and the Department concludes that
the potential benefits of retaining the exemption only for male inmates are outweighed by the
disadvantages noted by commenters.


Comments regarding juvenile cross-gender pat-down searches. Agencies generally
agreed with the gender-neutral ban on pat-down searches in juvenile facilities, so long as
exceptions were permitted in certain circumstances. One large State expressed significant
concern regarding the cost of implementing the part of the ban that prohibits female staff from
conducting pat-down searches of male juveniles. Some organizations supported strengthening
the standard to limit the exceptions to exigent circumstances only.


Response. The Department concludes that a gender-neutral cross-gender pat-down
search ban in juvenile facilities is required to help protect youth from staff sexual misconduct.


The percentage of staff-on-resident victimization that involves female staff and male
residents is much higher than the analogous percentage in adult facilities. A recent BJS survey
indicated that 92 percent of all youth reporting staff sexual misconduct were males reporting
victimization exclusively by female staff, compared to 65 percent in adult prisons and 58 percent
in jails.29 The Department agreed with commenters who recommended allowing such searches
only in


vague and could lead to excessive reliance on the
exception. The Department intends the exception to the cross-gender pat-down search ban to be
limited to rare instances where truly emergent conditions exist.


Comments regarding searches of transgender and intersex inmates. A number of
advocates urged that transgender and intersex inmates be allowed to state a preference regarding
the gender of the staff searching them, or that a presumption be created that transgender or
intersex inmates be searched by female staff, because transgender and intersex persons are often
perceived as female and are at high risk of being targeted by male staff for sexual violence and


29 Beck, BJS, Sexual Victimization in Juvenile Facilities Reported by Youth, 2008-2009 (Jan. 2010), available at
http://bjs.ojp.usdoj.gov/content/pub/pdf/svjfry09.pdf; Beck & Harrison, BJS, Sexual Victimization in Prisons and
Jails Reported by Inmates, 2008-09, at 24.
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harassment. Numerous commenters, including both advocates and agency commenters,
requested guidance on this issue.


Many advocates urged the Department to prohibit examinations of transgender and
intersex inmates, even by medical professionals, solely to determine genital status. Such
examinations can be highly traumatic, commenters asserted, whereas the information regarding
genital status can be obtained by questioning the person or by review of medical files.
Commenters noted that transgender and intersex juveniles are particularly likely to be
traumatized by such examinations.


Response. The Department agrees that guidance is needed on properly searching
transgender and intersex inmates. This guidance should be detailed and workable for facilities,
should adequately protect transgender and intersex people, and is best provided by the National
Resource Center for the Elimination of Prison Rape.


The final standard does not include a provision allowing individual inmates to state a
preference for the gender of their searcher, because such requests have the potential to be
arbitrary and disruptive to facility administration. Rather, the Department believes that the
concerns that prompted such a proposal can be addressed by properly assigning (or re-assigning)
transgender and intersex inmates to facilities or housing units that correspond to their gender
identity, and not making housing determinations based solely on genital status. Agencies should
also recognize that the proper placement of a transgender inmate may not be a one-time decision,
but may need to be reevaluated
transition. For example, an inmate who is initially assigned to a male facility or unit may
subsequently merit a move to a female facility or unit (or vice versa) following hormone
treatment or surgery. Finally, searches of both transgender and intersex inmates at intake, before
a housing determination has been made, may present special challenges. In such cases, facilities
should make individual assessments of inmates who may be transgender or intersex and consult
with the inmate regarding the preferred gender of the staff member who will perform the search.


The final standard does include additional safeguards to protect transgender and intersex
inmates from examinations solely to determine genital status. Such targeted examinations will
rarely be warranted, as the information can be gathered without the need for a targeted


genital status is unknown, a facility should attempt to gain the information by speaking with the
inmate or by reviewing medical records. In the rare circumstances where a facility remains


ty may
have to conduct a medical examination. Any such medical examination, however, should be
conducted as part of a regular medical examination or screening that is required of or offered to
all inmates. Transgender and intersex inmates should not be stigmatized by being singled out for
specific genital examinations.


Comments regarding privacy. Advocates expressed concern that the standard allowed
nonmedical staff of the opposite gender to view inmates as they shower, perform bodily
functions, or change clothing, as long as such viewing is incidental to routine cell checks. These
c
intended limitation on cross-gender viewing. Some advocates proposed strengthening this
limitation by requiring staff of the opposite gender to announce their presence when entering a
housing unit.


Some agency commenters expressed concern that privacy screens would be an
unnecessary expense, and others feared that such screens would create blind spots and therefore







60


security risks. Other commenters approved of privacy screens as a cost-effective means of


Response. The final standard maintains the exception to the cross-gender viewing
prohibition, if the viewing is incidental to routine cell checks. However, the Department has
addressed concerns that this exception would lead to widespread cross-gender viewing by adding
to the standard a requirement that staff of the opposite gender announce their presence when
entering a housing unit.


The Department is sensitive to cost concerns and clarifies that the rule is not intended to
mandate the use of privacy screens. Rather, privacy screens may be a safe and cost-effective
way to address privacy concerns in certain facilities.


Comments regarding training. Advocates generally supported the inclusion of the
requirement to train staff in conducting cross-gender searches. However, some commenters,
especially juvenile advocacy commenters, found the requirement confusing because the juvenile
standard bans cross-gender searches.


Response. The Department has retained this provision, even for juvenile facilities, due to
the likelihood that cross-gender searches of women and juveniles may occur in exigent
circumstances.


Comments regarding cross-gender strip searches. Few commenters discussed the
prohibition on cross-gender strip searches and body cavity searches. One commenter was
concerned that the prohibition, as written, may extend to visual examinations of the mouth and
ear, areas that are commonly inspected by members of the opposite sex. Several agency
commenters recommended that all strip searches, not just cross-gender strip searches conducted
under exigent circumstances, be documented.


Response. The final standard clarifies that a body cavity search refers to a search of the
anal or genital opening, and adopts the exigent circumstances language proposed by advocates.
The Department declined to revise the standard to require documentation of all strip searches,
out of concern that such a requirement could impose a heavy burden on some agencies for no
good purpose. The standard aims to ensure documentation of those strip searches that carry the
greatest potential for abuse; agencies may, of course, document all strip searches if they so
choose.


Inmates with Disabilities and Inmates Who Are Limited English Proficient (§§ 115.16,
115.116, 115.216, 115.316)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.15, 115.115, 115.215,
and 115.315) governed the accommodation of inmates with disabilities and inmates with limited
English proficiency (LEP). The proposed standard required that agencies develop methods to
ensure that inmates who are LEP, deaf, or disabled can report sexual abuse and sexual
harassment to staff directly, and that agencies make accommodations to convey sexual abuse
policies orally to inmates with limited reading skills or visual impairments. The proposed
standard allowed for the use of inmate interpreters in exigent circumstances.


Changes in Final Rule
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The final rule revises this standard to be consistent with the requirements of relevant
Federal civil rights laws: Title II of the Americans with Disabilities Act (ADA), 42 U.S.C.
12101, 12131 et seq.; Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 794; and Title VI
of the Civil Rights Act of 1964, 42 U.S.C. 2000d et seq.


The final standard requires an agency to take appropriate steps to provide inmates with
disabilities an equal opportunity to participate in and benefit from all aspects of
efforts to prevent, detect, and respond to sexual abuse and sexual harassment. An agency is not
required to take actions that it can demonstrate would result in a fundamental alteration in the
nature of a service, program, or activity, or in undue financial and administrative burdens, as
those terms are used in regulations promulgated under Title II of the ADA. See 28 CFR 35.164.


The final standard clarifies that the category of inmates with disabilities includes, for
example, inmates who are deaf or hard of hearing, those who are blind or have low vision, and
those with intellectual, psychiatric, or speech disabilities. It specifies that agencies shall provide
access to interpreters when necessary to ensure effective communication with inmates who are
deaf or hard of hearing, consistent with the ADA and its implementing regulations. The standard
clarifies that such interpreters shall be able to interpret effectively, accurately, and impartially,
both receptively and expressively, using any necessary specialized vocabulary.


Similarly, with respect to inmates who are LEP, the final standard requires agencies to
take reasonable steps to ensure meaningful access to all aspects of efforts to
prevent, detect, and respond to sexual abuse and sexual harassment, consistent with the
requirements of Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq., and
Executive Order 13166 of August 11, 2000, including steps to provide interpreters who can
interpret effectively, accurately, and impartially, both receptively and expressively, using any
necessary specialized vocabulary.


Further, the final standard specifies that an agency cannot rely on inmate interpreters,
i limited circumstances where an


performance of first-response duties under § 115.64, or the investig


light of the final
circumstances that require immediate action in order to combat a threat to the security or


§ 115.5.


Note on Intersection with Existing Statutes and Regulations


The Department emphasizes that the requirements in this standard are not intended to
relieve agencies of any preexisting obligations imposed by the ADA, the Rehabilitation Act of
1973, or the meaningful access requirements set forth in Title VI of the Civil Rights Act of 1964
and Executive Order 13166. The Department continues to encourage all agencies to refer to the
relevant statutes, regulations, and guidance when determining the extent of their obligations.


The ADA requires State and local governments to make their services, programs, and
activities accessible to individuals with all types of disabilities. See 42 U.S.C. 12132; 28 CFR
35.130, 35.149-35.151. The ADA also requires State and local governments to take appropriate
steps to ensure that their communications with individuals with disabilities (including, for
example, those who are deaf or hard of hearing, those who are blind or have low vision, and
those with intellectual, psychiatric, or speech disabilities) are as effective as their
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communications with individuals without disabilities. See 28 CFR 35.160-35.164. In addition,
the ADA requires each State and local government entity to make reasonable modifications to its
policies, practices, and procedures when necessary to avoid discrimination against individuals
with disabilities, unless the entity can demonstrate that making the modifications would
fundamentally alter the nature of the relevant service, program, or activity. See 28 CFR
35.130(b)(7). These nondiscrimination obligations apply to all correctional and detention
facilities operated by or on behalf of State or local governments. S
Corr. v. Yeskey, 524 U.S. 206, 209-10 (1998).


Similar requirements apply to correctional and detention facilities that are federally
conducted or receive Federal financial assistance. Section 504 of the Rehabilitation Act of 1973,
29 U.S.C. 794, prohibits discrimination against persons with disabilities by entities that receive
Federal financial assistance. Discrimination includes denying persons with disabilities the
opportunity accorded others to participate in the program or activity, or denying an equal
opportunity to achieve the same benefits that others achieve in the program or activity. See 28
CFR 42.503 (implementing Section 504 with respect to recipients of Federal financial assistance
from the Department of Justice); 28 CFR 39.160 (implementing Section 504 with respect to
programs or activities conducted by the Department of Justice, and providing specifically that
auxiliary aids and services be furnished where necessary to afford an equal opportunity to
participate).


Pursuant to Title VI of the Civil Rights Act of 1964 and its implementing regulations, all
State and local agencies that receive Federal financial assistance must provide LEP persons with
meaningful access to all programs and activities. See Enforcement of Title VI of the Civil Rights
Act of 1964 National Origin Discrimination Against Persons with Limited English Proficiency;
Policy Guidance, 65 FR 50123 (2000). Pursuant to Executive Order 13166, each agency
providing Federal financial assistance is obligated to draft Title VI guidance regarding LEP


detention settings. See Guidance to Federal Financial Assistance Recipients Regarding Title VI
Prohibition Against National Origin Discrimination Affecting Limited English Proficient
Persons, 67 FR 41455 (2002). For further information, agencies are encouraged to review
Common Language Access Questions, Technical Assistance, and Guidance for Federally
Conducted and Federally Assisted Programs (Aug. 2011), available at
http://www.lep.gov/resources/081511_Language_Access_CAQ_TA_Guidance.pdf.


In NPRM Question 17, the Department solicited feedback on whether the standards
should require facilities to ensure that inmates with disabilities and LEP inmates be able to
communicate with staff throughout the entire investigative and response process. The final
standard clarifies that an agency must take appropriate steps to ensure equal opportunity to
participate in and benefit from all aspects of its efforts to prevent, detect, and respond to sexual
abuse and sexual harassment for inmates with disabilities, and take reasonable steps to ensure
meaningful access to inmates who are LEP.
obligations under the ADA and related regulations, and provide sufficient protection to
individuals with disabilities and individuals who are LEP.


Under the ADA, the nature, length, and complexity of the communication involved, and
the context in which the communication takes place, are factors for consideration in determining
which cessary for effective
communication. The ADA title II regulation lists a variety of auxiliary aids and services,
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Under the ADA title II regulation, however, in determining which types of auxiliary aids and
services are necessary for effective communication, the public entity is to give primary
consideration to the request of individuals with disabilities. See 28 CFR 35.160(b)(2);
35.160(b)(2)(d); 35.104 (Definitions Auxiliary aids and services); Appendix A to Part 35,
Guidance to Revisions to ADA Regulation on Nondiscrimination on the Basis of Disability in
State and Local Government Services.


Comments and Responses


Comment. The comments in response to the proposed standard were generally positive.
Most correctional agency commenters expressed support for the standard as written. Many
correctional stakeholders and inmate advocacy groups answered affirmatively to Question 17,
but other commenters observed that the ADA already requires facilities to accommodate inmates
with disabilities and therefore suggested that additional requirements were unnecessary.


Response. The Department recognizes the importance of ensuring that all inmates,
regardless of disability or LEP status, can communicate effectively with staff and are included in


Section 504, Title VI, and Federal regulations protecting the rights of individuals with
disabilities and LEP individuals, protects all inmates while providing agencies with discretion
over how to provide the requisite information and interpretation services. The final standard
does not, nor is intended to, go beyond what is required by the ADA, Section 504, or Title VI,
but the standard -related
matters and individuals who are LEP or who have disabilities.


Comment. One State correctional agency commended the goals of the proposed standard,
but expressed concern that ensuring implementation would be difficult due to the vast range of
communication issues that might present themselves.


Response. The Department appreciates that a range of communication issues are
implicated by this standard. With respect to inmates with disabilities, agencies are encouraged to
review the ADA Title II regulations and associated technical assistance materials for more
information addressing the broad spectrum of communication needs. See 28 CFR 35.160(b)(2);
35.160(b)(2)(d); and 35.104 (Definitions Auxiliary aids and services); and The Americans with
Disabilities Act, Title II Technical Assistance Manual, Covering State and Local Government
Programs and Services (1993), available at http://www.ada.gov/taman2.html, at II - 7.0000-II-
7.1200. The agency can exercise its discretion regarding how to provide the required
information or interpretation for individuals who require additional communication services with
regard to PREA-related issues, including by choosing to provide services directly or working
with an outside entity to ensure effective communication with inmates with disabilities and
meaningful access for LEP inmates.


Comment. Some correctional agency commenters stated that the availability of
technology, internet services, and interpreters makes compliance with the standard very
reasonable, except in many rural facilities. The commenters further noted that major
metropolitan corrections facilities may detain people from 100 different cultures or countries.
These commenters requested that the Department offer interpretation services 24 hours a day,
rather than placing the burden on each facility individually. Many correctional stakeholders
stated that contracting with interpreters can be time-consuming and costly; some requested that
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agencies be required to comply only to the best of their abilities. On the other hand, several State
correctional agencies and local facilities noted that these services are already in place, and as
such there will be no additional costs associated with compliance.


Response. Numerous interpretation services are available throughout the country,
including telephone and internet providers that can accommodate the needs of small and rural
facilities. While the Department cannot provide these services to all agencies, the National
Resource Center for the Elimination of Prison Rape can provide technical assistance to help
agencies connect with an appropriate provider.30 Agencies retain the discretion to provide the
requisite services in the most appropriate manner for the specific facility and incident. With
regard to cost, the Department notes that all prisons and jails are subject to the ADA, and that all
State Departments of Corrections and many jails are subject to Title VI due to receipt of Federal
financial assistance. The requirements of this standard are informed by the ADA and Title VI; to
the extent entities are in compliance with those requirements, the Department does not anticipate
that additional costs will arise.


Comment. Some juvenile justice administrators suggested that the agency document the
actions it takes, including notes taken by interpreters. These commenters noted that agencies can
keep notes and records of their efforts, but cannot ensure that perfect communication has
occurred, even between a victim and investigator speaking the same language. An advocacy
group also
comply.


Response. The Department encourages agencies to keep accurate documentation of their
efforts to implement and comply with all of the PREA standards. Such documentation will
facilitate the auditing process and ensure accurate compliance assessments. While an agency
cannot ensure error-free communication in all instances, a valid policy that has clearly been
implemented to guide investigation protocols with regard to ensuring effective communication
for individuals with disabilities and meaningful access for individuals who are LEP should
satisfy the requirements of this standard, assuming that the agency keeps accurate
documentation.


Comment. Some advocacy groups recommended that the final standard include a
requirement to enter into a memorandum of understanding with agencies providing specific
assistance for LEP inmates, who may face significant language-related obstacles in navigating


Most correctional commenters who addressed this issue stated that the Department
should not require agencies to enter into formal agreements with outside entities to provide the
required services, but should allow agencies to determine for themselves whether such an
agreement would help ensure compliance. Other correctional commenters noted that such
agreements could be beneficial and should be encouraged, in order to ensure adequate
communication with LEP inmates; a few suggested such agreements, or attempts to enter into
them, should be mandated.


Response. The Department recognizes that many facilities would benefit from a formal
agreement or memorandum of understanding to ensure that LEP inmates can effectively


30 Some services may be available free of charge. For example, Video Relay Service (VRS) is a form of
Telecommunications Relay Service (TRS) that enables persons with hearing disabilities who use American Sign
Language to communicate with voice telephone users through video equipment, rather than through typed text. Like
all TRS calls, VRS is free to the caller. VRS providers are compensated for their costs from the Interstate TRS Fund,
which the Federal Communications Commission oversees. See http://www.fcc.gov/guides/video-relay-services.
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communicate. Indeed, many State correctional agencies noted that they already have these types
of agreements in place. Other facilities provide many communication services in-house or
through the agency; some rarely have a need for such services. Given the varying needs of
different facilities throughout the country, the Department determined that it is prudent to grant
the agencies the discretion to provide the requisite services in the manner most appropriate for
the specific facility or incident at issue.


Comment. A State correctional agency criticized the proposed standard for referencing
abuse hotlines as a possible method for LEP, deaf, or disabled inmates to report abuse without
relying on inmate interpreters. The commenter noted that such a hotline would do little for deaf,
hearing impaired, or LEP inmates, and further noted that, in its experience, inmate hotlines prove
expensive to operate and generate a large number of unfounded calls.


Response. The final standard no longer references abuse hotlines, and does not require an
agency to provide any specific type of interpretation or communication services. Agencies retain
the discretion to provide the requisite services in the manner most appropriate for the specific
facility or incident at issue, so long as agencies provide effective communication for inmates
with disabilities and meaningful access for LEP inmates.


Comment. Many advocacy groups stated that the standards should allow inmate
interpreters


interpreters to be used in juvenile
facilities. Some agency commenters, by contrast, suggested that inmate interpreters be allowed
if the inmate consents.


Response. The final standard requires that agencies not rely on inmate interpreters,
readers, or assistants
effec -response


provision is to discourage the use of inmate assistance in investigations unless no other option is
available in a reasonable timeframe, and where timing is critical to prevent physical harm or to
reveal the facts. A
guarantee the accuracy of the interpretation. While the use of inmate interpreters ordinarily is
not an appropriate practice, the Department recognizes that in certain circumstances such use
may be unavoidable.


Comment. One State correctional agency recommended removing the
ha
commenter suggested that because staff are trained in sexual violence in correctional settings,
and therefore recognize the influence such verbalizations play, instances of inmate-on-inmate


processes, and should not be subject to additional regulations.
Response. To the extent that incidents are to be reported, as sexual harassment is,


inmates must be able to communicate effectively throughout the process, regardless of disability
or LEP status.


Comment. The American Jail Association, an association of county wardens, and a local
ment encourage jails without resources to


provide the required services to enter into memoranda of agreement with larger facilities to
house victims with disabilities or victims who are LEP.


Response. Given the varying needs of different facilities throughout the country,
agencies should be afforded discretion to provide the requisite services in the manner most
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appropriate for the specific facility or incident at issue. If an agency cannot provide the
necessary services to an inmate within its custody, the agency is not precluded from contracting
to house such an inmate in another, more appropriate facility. However, agencies should be
aware that ADA regulations provide that, it is appropriate to make an exception, a
public entity . . . [s]hall not deprive inmates or detainees with disabilities of visitation with
family members by placing them in distant facilities where they would not otherwise be housed.
28 CFR 35.152(b)(2)(iv).


Comment. The National Disability Rights Network (NDRN), a nonprofit membership
organization consisting of federally mandated Protection and Advocacy (P&A) Systems and
Client Assistance Programs (CAP), provided extensive comments suggesting effective methods
for agencies to comply with the proposed standards. NDRN noted that the proposed standards
did not impose any new burdens or mandates on facilities, but rather reaffirmed the applicability
of existing accommodations. In order to meet their legal and constitutional obligations, NDRN
stated, confinement facilities must provide effective communication accommodations when a
need for such accommodations is known, based on requests from individual inmates as well as
other information sources. NDRN suggested several best practices for communicating with
special needs inmates, and recommended adopting universal precautions for communicating
with all inmates, such as using a sixth-grade reading level for written materials intended for
adults, and a third-grade reading level for confined juveniles. NDRN suggested, in addition to
restricting the use of other inmates as interpreters, that family members and acquaintances should
not be used as interpreters, except in emergency situations when no viable alternative option
exists, in order to protect the confidentiality, privacy, dignity, and safety of inmates, and to
ensure objectivity and fidelity of interpretation. NDRN also noted that each State has a
designated Protection & Advocacy office, which can be a resource for facilities on disability
issues, including how to provide accessible formats for inmate education and effective
communication accommodations during responses to and investigations of sexual abuse or
harassment reports.


Response. The Department appreciates the detailed suggestions for best practices
include
strategies to ensure effective communication with all inmates. The National Resource Center for
the Elimination of Prison Rape will develop training modules and provide technical assistance to
help agencies educate staff concerning communication with inmates who are LEP and inmates
who have disabilities. While the Department allows the agencies the discretion to provide the
requisite services in the most appropriate manner for the specific facility or incident at issue, the
Department encourages agencies to reach out to community providers and State offices as
resources. As NDRN notes, each State has a federally mandated Protection & Advocacy office,
initially created pursuant to Developmental Disabilities Assistance and Bill of Rights Act of
1975, codified as amended at 42 U.S.C. 15001 et seq. These offices can serve as valuable
resources in helping facilities comply with the standards and with disability law more generally.


Comment. One State correctional agency recommended that the facilities establish an


inmates who are LEP, and then develop a tracking mechanism that ensures the designation
follows the inmate throughout his or her incarceration.


Response. In order to ensure proper communication for inmates who have disabilities or
are LEP, facilities will need to know which individuals require additional assistance. A formal
early identification system, as suggested by the commenter, is a promising method of managing
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this information. Under the final standards, however, the agencies retain the discretion to
develop a system to provide the requisite services in the most appropriate manner for the specific
facility or individuals at issue, so long as effective communication for inmates with disabilities
and meaningful access for LEP inmates are provided.


Comment. One State correctional agency suggested extra time should be allotted for
agencies to come into compliance.


Response. The final standard requires each agency to provide communication and


and applicable regulations. Agencies may exercise discretion in how to provide such services,
but the Department declines to afford additional time to comply with an obligation that, in large
part, is already mandated by Federal law.


Comment. A group that advocates for people with mental illness noted that the proposed
standard was limited to protecting individuals with sensory disabilities but did not include
protections for individuals with psychiatric or intellectual disabilities. The commenter
recommended that the Department consider clarifying the proposed standard to ensure that
administrators understand that they must provide auxiliary aids and services to inmates with a
broader range of disabilities.


Response. The final standard clarifies that agencies must take appropriate steps to ensure
equal opportunity to participate in and benefit from all aspects of their efforts to prevent, detect,
and respond to sexual abuse and sexual harassment for inmates with disabilities, including those
with intellectual or psychiatric disabilities.


Hiring and Promotion Decisions (§§ 115.17, 115.117, 115.217, 115.317)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.16, 115.116, 115.216,
and 115.316) prohibited the hiring of anyone who has engaged in sexual abuse in an institutional
setting; who has been convicted of engaging in sexual activity in the community facilitated by
force, the threat of force, or coercion; or who has been civilly or administratively adjudicated to
have engaged in such activity. The proposed standard also required agencies to perform a
criminal background check on new hires and to run checks on current employees at least every
five years or have in place a system for otherwise capturing such information for current
employees. The proposed standard required agencies to ask about previous misconduct in any
applications, interviews, or self-evaluations, and provided that material omissions would be
grounds for termination. The proposed standard also provided that, unless prohibited by law, the
agency must provide information on substantiated allegations of sexual abuse or sexual
harassment involving a former employee upon receiving a request from an institutional employer
for whom such employee has applied to work.


Changes in Final Standard


The final standard is largely similar to the proposed standard, but makes several changes.
First, the final standard narrows its application to employees who may have contact with
inmates, but expands it to include contractors within its scope. Second, the final standard
encompasses attempts to engage in improper sexual activity, which is now defined more
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, the final
standard requires agencies to consider any incidents of sexual harassment in making decisions
regarding employees and contractors, and to provide information regarding such incidents to
possible future institutional employers unless prohibited by law. Fourth, the final standard
clarifies that an agency need only ask applicants about their prior abuse history in applications or
interviews, rather than in both. Fifth, for juvenile facilities, the final standard requires a check of
any child abuse registry maintained by the State or locality in which the employee would work.


Comments and Responses


Comment. Several commenters noted that the prohibition of hiring and promoting
anyone with a history of sexual abuse may be too burdensome to implement, and may not be
necessary for staff who have no contact with inmates.


Response. The final standard exempts staff who do not have contact with inmates, in
order to focus efforts on the relevant set of employees.


Comment. Several commenters noted that contractors were not included in this standard.
Response. The Department agrees that this standard should address contractors who have


contact with inmates and has revised it accordingly.
Comment. Several commenters recommended adding convictions or restraining orders


for domestic violence offenses to this list of prior actions that would preclude employment.
Response. The Department agrees that agencies should have policies addressing a history


of domestic violence in relation to employment and promotions. However, given the wide range
of factual circumstances, varied State and local statutory definitions, and the lack of a clear
nexus to sexual abuse in correctional settings, the Department has declined to expand the
prohibition as suggested. By contrast, the Department has added to the final standard a
requirement that the agency check any child abuse registry maintained by the State or locality in
which the employee would work. This added requirement is appropriate for applicants to work
in juvenile facilities due to the unique nature of these facilities, and the particular need to
safeguard this population.


Comment. One commenter noted that sexual abuse can occur in institutional settings
other than corrections or detention facilities, and that the standard should clarify that such abuse
is covered.


Response. The Department agrees that sexual abuse that occurs in other custodial
situations should be included in this standard. Accordingly, the final standard refers to sexual
abuse in a prison, jail, lockup, community confinement facility, juvenile facility, or other


ized Persons Act (CRIPA),
42 U.S.C. 1997 et seq. Beyond correctional and pretrial detention facilities, CRIPA defines


chronically ill or handicapped; residential care or treatment facilities for juveniles; and facilities
that provide skilled nursing, intermediate or long-term care, or custodial or residential care. See
42 U.S.C. 1997(1).


Comment.
include prior incidents of sexual harassment as well as sexual abuse.


Response. Sexual harassment can include a wide range of behaviors, and incidents are
often addressed without criminal, civil, or administrative adjudication, making verification
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difficult. Therefore, the Department has not revised the standard to include an absolute
prohibition on hiring or promotions of persons who have engaged in sexual harassment. The
final standard does, however, require that an agency consider any incidents of sexual harassment
in determining whether to hire or promote anyone, or to enlist the services of any contractor, who
may have contact with inmates. For similar reasons, the Department has also added a
requirement that agencies provide other institutional employers with information on
substantiated incidents of sexual harassment the proposed standards referenced only sexual
abuse unless prohibited by law.


Comment.
background che


Response. At a minimum, agencies should access the standardized criminal records
databases maintained and widely used by law enforcement agencies. The final standard clarifies
this requirement by referring to a


Comment. One commenter recommended that the standard require contacting prior
institutional employers not only to learn about substantiated allegations of sexual abuse, but also
to inquire about resignations during a pending investigation into an allegation of sexual abuse.


Response. The Department agrees with this suggestion, and has incorporated the
requirement into the standard.


Comment. Several commenters suggested that criminal background record checks for
employees should occur more frequently than once every five years and should be required for
promotions as well. Correctional agency commenters, however, expressed concern that
increasing criminal background record checks would impose an excessive burden. One
commenter suggested that if criminal background record checks are not required to occur more
frequently than once every five years, then the final standard should mandate that agencies
require staff members to report any incident of sexual abuse that they have committed.


Response. The Department concludes that the proposed standard appropriately balanced
the need for criminal background record checks with the concerns regarding the burden of
carrying out this requirement. The Department agrees that an affirmative staff reporting
requirement would be beneficial, and has revised the standard accordingly.


Upgrades to Facilities and Technologies (§§ 115.18, 115.118, 115.218, 115.318)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.17, 115.117, 115.217,
and 115.317) required agencies to take into account how best to combat sexual abuse when
designing or expanding facilities and when installing or updating video monitoring systems or
other technology.


Changes in Final Rule


The Department is adopting the regulation as proposed.


Comments and Responses
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Comment. One commenter suggested that the regulation should affirmatively prohibit an
agency from making any changes that would diminish its ability to protect inmates from sexual
abuse.


Response. Improving agency performance in combating sexual abuse should be an
important goal when making any physical changes or adopting new technology. However, a
change may be offset by an agency intending to use other methods to combat sexual abuse (e.g.,


concern is further addressed in the requirements in §§ 115.13, 115.113, 115.213, and 115.313 to
conduct assessments of physical layout and technology as part of an overall review of
supervision and monitoring in conjunction with other contributing factors.


Comment. A commenter requested clarification as to the documentation requirements
concerning this regulation.


Response. The regulation does not entail a regular separate reporting requirement, but
issues concerning physical layouts and technology should be addressed as appropriate in
assessments required under §§ 115.13, 115.113, 115.213, 115.313, and §§ 115.88, 115.188,
115.288, 115.388. Agencies may demonstrate compliance through a variety of means e.g.,
through planning meeting minutes, statements of work, design specifications, or contracting
documents.


Comment. One commenter would have the regulation require agencies to use video-
monitoring as a deterrent to sexual abuse and an aid to prosecutions. Another commenter noted
that a mandate to use video technology would be cost-prohibitive.


Response. As discussed in greater depth in its responses to comments regarding
§ 115.13, the Department agrees that video technology can be extremely helpful, yet is also
sensitive to the cost of mandating such technology.


Evidence Protocol and Forensic Medical Examinations (§§ 115.21, 115.121, 115.221,
115.321)


Summary of Proposed Rule


The standard contained in the proposed rule required agencies responsible for
investigating allegations of sexual abuse to adopt an evidence protocol to ensure all usable
physical evidence is preserved for administrative or criminal proceedings, based on the


A National Protocol
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents (SAFE Protocol), or
similarly comprehensive and authoritative protocols published after 2011.


exams not only in cases of penetration but whenever evidentiarily or medically appropriate. For
example, if an inmate alleges that she was strangled in the course of a sexual assault that did not
result in penetration, a forensic exam might provide evidence to support (or refute) her
contention.


The proposed standard took into account the fact that some agencies are not responsible
for investigating alleged sexual abuse within their facilities and that those agencies may not be
able to dictate the conduct of investigations conducted by outside entities. In such situations, the
proposed standard required the agency to inform the investigating entity about the standard s
requirements with the hope that the investigating entity will look to the standard as a best-
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practices guideline. In addition, the standard applied to any outside State entity or Department of
Justice component that investigates such allegations.


In all settings except lockups, the proposed standard required that the agency offer all
sexual abuse victims access to a person either inside or outside the facility who can provide
support to the victim. Specifically, the proposed standard required that the agency make
available to the victim either a victim advocate from a community-based organization that
provides services to sexual abuse victims or a qualified agency staff member, defined as a
facility employee who been screened for appropriateness to serve in this role and has received
education concerning sexual assault and forensic examination issues in general.


Changes in Final Rule


The final standard instructs facilities to use a Sexual Assault Nurse Examiner (SANE) or
Sexual Assault Forensic Examiner (SAFE) where possible to perform the exams. Facilities in
areas where there is not a SANE or SAFE available must document their efforts to provide
SAFEs or SANEs and then provide other qualified medical professionals.


The final standard specifies the use of a developmentally appropriate protocol where the
victim is a prepubescent minor, and clarifies that the protocol used in adult facilities shall be
developmentally appropriate for youth, where applicable.


The final standard also recognizes the unique role of rape crisis center advocates in
supporting victims throughout the forensic examination and investigatory interviews.
Recognizing that many facilities are in rural areas where there may not be a rape crisis center
available or where the rape crisis center may lack the resources to assist the facility, the standard
requires an agency to document its efforts to secure advocacy services from a rape crisis center.
If it fails to obtain such services in spite of reasonable efforts, it may provide either a qualified
agency staff member or a qualified community-based organization staff member. Particularly in
rural areas, there often are community-based organizations that, while not focused on rape crisis
services, may provide similar social services, such as general counseling services or advocacy,
counseling, and supportive services to victims of domestic violence. Individuals from these
organizations may not have the training and expertise that individuals from a rape crisis center
have to serve victims, but in the absence of available rape crisis services, they may still be a
useful source of outside support for victims, some of whom may be reluctant to trust agency
staff. In the case of community-based organizations or agency staff, the final standard requires
that the staff person serving in the support role be screened for appropriateness and receive
education concerning sexual assault and forensic examination issues in general. Ideally, the staff
person would receive the same training as that required for victim advocates in the State, which
is usually a forty-hour training and is offered by many State sexual assault coalitions, usually
several times throughout the year and at a reasonable cost. A list of coalitions is available on the


http://www.ovw.usdoj.gov/statedomestic.htm.
To the extent the agency itself is not responsible for investigating allegations of sexual


abuse, the final standard requires the agency to request that the investigating entity follow the
relevant investigatory requirements set out in the standard.


For lockups, the final standard adds a requirement that if the victim is transported to an
outside hospital for forensic examinations and that hospital offers advocacy services, the
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detainee shall be allowed to use the services to the extent available, consistent with security
needs.


Comments and Responses


Comment. Many advocacy groups commented that the SAFE Protocol is not appropriate
for prepubescent minors.


Response. For this reason, the final standard specifies the use of a protocol that is


Comment. Some groups recommended specifying in the standard that the protocol for
prepubescent minors must include such specific topics as policies and procedures for mandatory
reporting, consent to treatment, parental notification, and scope of confidentiality.


Response. The Department recognizes that these topics are important in responding to
sexual abuse in all settings. However, the Department believes that knowledge of these topics,
which are often governed by State laws, should be a prerequisite for qualification as an examiner
rather than a mandatory part of the protocol. Accordingly, the Department has not made this
change.


Comment. Many victim advocacy groups recommended that the Department require the
use of SANEs or SAFEs because they are best qualified to provide a proper forensic
examination. Some specifically recommended a protocol that includes transport to facilities that
perform exams through SANEs or SAFEs or a requirement that an agency document its decision
whether to transport victims outside or perform the examination internally.


Response. The final standard recognizes that the state of the art in sexual assault forensic
examinations is to utilize a specially trained and certified examiner, such as a SANE or SAFE, to
perform the exams. SANEs and SAFEs have specialized training and experience so that they are
more sensitive to victim needs, and are highly skilled in the collection of evidence, resulting in
more successful prosecutions. Accordingly, the final standard instructs facilities to use SANEs
or SAFEs where possible, while recognizing that they may not always be available. The
Department does not believe it is necessary to dictate to facilities how to utilize SANEs or
SAFEs or to impose additional documentary requirements beyond documenting their efforts to
make SANEs or SAFEs available.


Comment. Two other such groups specifically recommended the Sexual Assault
Response Team (SART) model for response during the exam as well as the use of
SANEs/SAFEs.


Response. As discussed above, the final standard instructs facilities to use SANEs or
SAFEs where possible. Although the final standard does not specifically require the SART
model for response, § 115.64 requires agencies to follow specific first responder duties to protect
the victim and preserve evidence and § 115.65 requires agencies to develop a written
institutional plan to coordinate actions taken in response to an incident of sexual abuse among
staff first responders, medical and mental health practitioners, investigators, and facility
leadership. These standards will help ensure an appropriate response to sexual assault incidents,
while preserving agency discretion to coordinate such responses in the manner best suited to the
particular situation.


Comment. One inmate commented that the exams should be performed by an outside
medical practitioner.
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Response. The Department believes that the choice of an internal or outside practitioner
is less important than making an effort to obtain the services of a SANE/SAFE and otherwise
providing a qualified medical practitioner. Accordingly, the Department does not mandate the
use of an outside practitioner.


Comment.
concerns about the cost of paying for the exams, particularly for jails that would have to pay an
outside entity.


Response. Under the Violence Against Women Act (VAWA) of 1994, as reauthorized in
2006, all States must certify as a condition of certain formula grant funding that victims of sexual
assault have access to a forensic medical examination regardless of the decision to cooperate
with the criminal justice system and that the State or another governmental entity bears the full
out of pocket costs of such exams. See 42 U.S.C. 3796gg-4. This certification requirement
applies throughout the entire State, including to victims who are incarcerated. All States,
pursuant to their receipt of funds through the STOP Violence Against Women formula grant
program, are required to cover the costs of the exams, including exams for victims in
correctional facilities. The Department encourages States and correctional agencies to work
together to craft effective strategies for funding and administering these examinations. A list of
the administering agencies for each State for the formula grant funding, which should have


http://www.ovw.usdoj.gov/stop-contactlist.htm.
Comment. One State correctional agency noted that it is in compliance with the current


SAFE Protocol, but that it is a guideline for suggested practices, rather than a list of
requirements.


Response. This is the correct understanding of the SAFE Protocol, which is a tool to be
used for developing individual protocols. The Department will be soon issuing a companion to
the SAFE Protocol that will specifically assist correctional facilities in adapting the SAFE
Protocol to their needs.


Comment. One
could be a moving target if agencies were required to comply with updates.


Response. As discussed above, the SAFE Protocol is a guideline for best practices, rather
than a list of requirements.


Comment. A number of advocacy organizations and inmates expressed concerns with the


staff, including fear of staff bias against inmates who are lesbian, gay, bisexual, transgender, or
intersex (LGBTI); conflict between security and support roles; lack of sufficient time to spend
with the victim; and confidentiality. Specific recommendations included using a qualified staff
member only when no rape crisis center is available; documenting efforts to enter into
agreements with rape crisis centers; screening staff for appropriateness to serve in the role of a
support person, including assessing whether the staff member has a nonjudgmental attitude
toward sexual assault victims and LGBTI individuals; ensuring round-the-clock coverage;
providing the staff member the full forty hours of training that most rape crisis center advocates
are required to receive; and providing the staff member opportunities to debrief experts in the
victim advocacy field. Some advocacy groups suggested that it was inconsistent for this
standard to allow the use of qualified staff members to perform these functions, given that a
separate standard required agencies to attempt to enter into memoranda of understanding with
community groups to provide confidential emotional support services related to sexual abuse.
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These commenters
advocate only where the agency has not been able to enter into an agreement with a community-
based agency to provide such services.


Some correctional agencies supported the decision to allow for a qualified staff person,
but others expressed concerns over the cost of training and supervising such staff.


Response. After considering the wide range of comments, the Department has decided to
require agencies to attempt to make available a rape crisis center advocate, which the final
standard defines as provides intervention and related assistance, such as the


31 The
Department is sensitive to concerns that inmate victims may be reluctant to confide in a


addition, the Department believes that an advocacy organization that is specifically dedicated to
providing assistance to victims of sexual abuse is best suited to add
will most benefit from a trained, confidential support person, who can focus on the victim and to
whom the victim will feel safe talking. However, the Department recognizes that a rape crisis
center advocate will not always be available, whether due to geographic distance or simply
because the local rape crisis center lacks sufficient resources to serve the facility. If so, the
agency has the option of using either staff from other community-based agencies or qualified
agency staff, as long as such persons have been screened for appropriateness to serve in this role
and the agency has documented its attempts to secure services from a rape crisis center. Other


- such as faith-based groups, non-profit
organizations, or community counseling services that can provide appropriate victim assistance
when a rape crisis center is not available. In addition, although the final standard does not
mandate a specific number of training hours, it requires that agencies ensure that the victim
advocate has received education concerning sexual assault and forensic examination issues in
general. The Department recognizes that these precautions will not allay all concerns regarding
use of a person who is not a rape crisis center advocate, but anticipates that these safeguards will
help ensure that these options are available as a backstop where such an advocate is truly
unavailable. In providing two fallback options, the Department entrusts agencies with discretion
to utilize whichever option provides the most effective and timely assistance to the victim.


With regard to training, the Department encourages agencies to draw upon outside
expertise. Even in the absence of local rape crisis centers, each State has a State Sexual Assault
Coalition, which may be a useful resource in developing screening tools and training. Many
coalitions will be able to provide the forty-hour advocate training for a reasonable cost to facility


31 42 U.S.C. 14043g(b)(2)(C) specifies the following services:


(i) 24-hour hotline services providing crisis intervention services and referral;
(ii) accompaniment and advocacy through medical, criminal justice, and social support systems, including
medical facilities, police, and court proceedings;
(iii) crisis intervention, short-term individual and group support services, and comprehensive service
coordination and supervision to assist sexual assault victims and family or household members;
(iv) information and referral to assist the sexual assault victim and family or household members;
(v) community-based, linguistically and culturally specific services and support mechanisms, including
outreach activities for underserved communities; and
(vi) the development and distribution of materials on issues related to the services described in clauses (i)
through (v).
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personnel. A list of coa
Violence Against Women at http://www.ovw.usdoj.gov/statedomestic.htm.


Comment. One agency commenter construed the draft standard to require a qualified
staff person to be employed by the facility where the incident occurred.


Response.
that the staff member need not work at the facility where the incident occurred.


Comment. One commenter suggested that the National Resource Center for the
Elimination of Prison Rape make available an approved curriculum to assist individuals in
becoming qualified staff members.


Response. The Resource Center will do so.
Comment. Some commenters expressed uncertainty regarding the meaning of the phrase


Response.


Comment. One correctional agency expressed concern that the standard would hold it
responsible for the actions of an outside individual over whom they have no authority.


Response. This concern is misplaced: The agency is not responsible for the actions of the
victim advocate only for making one available to the victim. The Department recommends
that agencies enter into an agreement with a rape crisis center that describes the scope of the
services and the terms of their relationship.


Comment. fice suggested separating this standard into separate
components for criminal and administrative investigation.


Response. The Department has not made this change, because the references to
investigations in the standard apply to either criminal or administrative investigations. If the
agency is responsible for either type of investigation, it would be required to follow this
standard. If it is not responsible for any investigations, and the responsible entity is a State
agency or Department component, the State entity or Department component would be
responsible. If the agency is not responsible for any type of investigation and the responsible
entity is not a State agency or Department component i.e., another local entity is responsible
then the agency would notify the responsible entity of the requirements of this standard.


Comment. Some correctional agencies expressed concern about the requirements in
paragraphs (f) and (g) regarding outside entities that investigate sexual assault cases because the
agencies do not control such entities.


Response. This standard does not require agencies to exert control over such outside
entities. Paragraph (g) separately regulates State agencies that investigate these crimes;
paragraph (f) requires only that correctional agencies that do not conduct such investigations
notify the entity that does. Other than the obligation to notify, the standard does not require a
local agency to take any affirmative steps to ensure the compliance of the other entities.


Comment. One correctional agency requested clarification regarding the provision that


for investigating allegations of sexual abuse in institutional settings.
Response.


State government, as opposed to local government entities.
Comment. One correctional agency requested clarification regarding the meaning of


enced in paragraph (f).
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Response. The final standard clarifies that this refers back to the requirements of
paragraphs (a) through (e).


Comment. Numerous victim advocacy organizations and organizations advocating for
the rights of inmates recommended that the proposed standard be revised to require lockups to
provide a victim advocate or qualified staff member. These commenters stated that victims in
lockups should have the same access to advocates as victims in the other types of facilities.


Response. The Department declines to amend the proposed standard to mandate this
requirement for lockups, largely for reasons stated in the NPRM. First, because lockups are
leanly staffed, complying with this requirement could well require the hiring of an additional
staff person. Second, there is little evidence of a significant amount of sexual abuse in lockups
that would warrant such expenditure. Third, lockup inmates are highly transient, and thus, in
some cases, victims of sexual abuse already will have been transferred to a jail before the
forensic exam can be conducted.


Because lockups do not have on-site medical services, a victim would be taken to the
hospital for exams. In § 115.121(d), the final standard includes language specifying that, after
reaching the hospital, such victims must have the same access to advocates as other victims,
barring any security risks.


Comment. NPRM Question 18 asked whether the standards adequately provide support
for victims of sexual abuse in lockups upon transfer to other facilities, and if not, how the
standards should be modified. The majority of correctional organizations were satisfied that the
standards addressed the needs of victims in lockups. Additional comments are discussed below.


Comment. One State correctional agency noted that some tribes use lockups for longer-
term court orders, which may raise additional concerns.


Response. Except to the extent that tribes contract with State or local facilities to house
non-tribal inmates, this rule does not apply to tribal facilities. With regard to confinement
facilities in Indian country, BIA, like other Federal agencies whose operations involve
confinement facilities, will work with the Attorney General to issue rules or procedures that will
satisfy the requirements of PREA.


Comment. Some correctional organizations recommended that the standard specify that
the processing of the inmate to a larger facility should be expedited in order to ensure access to
the services available at the larger facility.


Response. While the Department certainly supports this goal, such expedited treatment
may not always be feasible and should not be attempted if doing so delays the provision of
medical care at hospitals or other offsite treatment centers.


Comment. One State expressed the view that a lockup should be responsible for aiding a
detainee who is victimized in the lockup, even if the victim has been subsequently transferred to
another facility.


Response. As a practical matter, it is not feasible to require a lockup to provide support
to a victim who is confined elsewhere. To the extent the concern is over who pays for the


to require a shifting of costs.
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Policies to Ensure Referrals of Allegations for Investigations (§§ 115.22, 115.122, 115.222,
115.322)32


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.23, 115.123, 115.223,
and 115.323) mandated that each agency have in place a policy to ensure that allegations of
sexual abuse or sexual harassment are investigated by an agency with the legal authority to
conduct criminal investigations. The standard mandated that the policy be published on the


bsite, or otherwise made available, and, if a separate entity is responsible for
investigating criminal investigations, that the publication delineate the responsibilities of the
agency and the investigating entity. The standard also required that that any State entity or
Department of Justice component that conducts such investigations have in place policies
governing the conduct of such investigations.


Changes in Final Rule


The final standard contains no substantive changes, although it adds language that makes


administrative or criminal investigation is completed for all allegations of sexual abuse and


Comments and Responses


Comment.
recommendations that agencies attempt to enter into memoranda of understanding with outside
investigative agencies and with prosecutorial agencies.


Response. The Department recognizes that such memoranda of understanding have
benefited certain agencies, and encourages agencies to explore the viability of attempting to enter
into such agreements. However, due to burden concerns, the Department does not believe that
the standard should require agencies to make such efforts. In comments submitted in response to
the ANPRM, a number of agency commenters expressed concern that a standard requiring
agencies to enter into memoranda, as the NPREC had recommended, would impose significant
burdens, especially in State systems where investigations and prosecutions are conducted by
numerous different agencies at the county or municipal level. In light of these concerns, the
Department declines to revise the standard to mandate attempts to enter into such memoranda.


Comment. A few agencies commented that the requirement to ensure completion of an
investigation is duplicative because many agencies already require the investigation of any crime
that occurs.


Response. To the extent that an agency has such a policy, the requirement should not
require extra effort to implement.


32


public entities and community service providers has been deleted and its contents, as modified, have been moved
to §§ 115.51, 115.53, 115.251, 115.253, 115.351, and 115.353.
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Comment. Some agency commenters expressed concern that the standard required
allegations of sexual harassment to be forwarded on to an outside agency to conduct criminal
investigations even if the allegation does not rise to the level of criminal conduct.


Response. This concern is misplaced. As stated in paragraph (b) of the relevant sections,
there is no need to refer an investigation to an outside criminal investigation agency if the
allegation does not involve potentially criminal behavior.


Comment. One commenter asserted that local agencies must be allowed to promptly
address sexual harassment complaints and not send complaints to outside agencies.


Response. As noted above, agencies need not refer an investigation to an outside
criminal investigation agency if the allegation does not involve potentially criminal behavior.
And even if criminal behavior is alleged, the agency may still take administrative action during
the pendency of a criminal investigation.


Comment. Some agency commenters objected to the requirement that agency websites
describe the responsibilities of both the confining agency and (where different) the agency
investigating allegations of abuse. A small number of such commenters noted that they did not
have a website and lacked the resources or support to develop one, and some asked if the policy
must be presented in full.


Response. The final standard allows agencies without a website to make the information
available by other means, which should facilitate full publication of the policy.


Comment.
any information describing the responsibilities of another agency.


Response. The Department does not agree with the assertion that an agency lacks the
authority to explain what responsibilities it bears, and what investigatory responsibilities will be
carried out by an outside agency.


Comment.
have in place a policy to ensure that allegations of sexual abuse . . . are investigated by an agency


y shall have in place a
policy to ensure that allegations of sexual abuse . . . are referred to an agency with the legal


Response. The Department has adopted this change, and § 115.22(b) now requires
agenci
with the legal authority to conduct criminal investigations.


Comment. Some agencies expressed concern that they would be responsible for
monitoring the complian
have control over the manner in which law enforcement conducts investigations.


Response. As the amended text makes clear, agencies are responsible only for referring
the investi


Comment. One State correctional agency commented that proposed standard § 115.23(a)
would be impossible to implement because criminal investigation entities in its State lack
sufficient funding to take on the volume of investigations. The commenter asserted that it would
be impossible to divide investigations between law enforcement and the correctional agency at
the beginning of a case because it is often difficult to predict, at the outset of an investigation,
whether evidence of criminal behavior will be obtained. Another agency commenter objected to
the requirement that it determine , in its
view, such a determination can be made only by prosecutors and courts.
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Response.
responsibility is to refer allegations of potentially criminal behavior to entities with the authority
to investigate criminal matters. An agency need not definitively determine whether behavior is
actually criminal; it need only refer allegations of potentially criminal behavior to the appropriate
law enforcement agency. The Department is confident that the ability to determine whether an
allegation might involve criminal acts is well within the competence of agency officials.


Comment. A private individual recommended that criminal investigations be conducted
by outside agencies, and that inmates have the opportunity to appeal the results of these
investigations.


Response. The standard requires agencies to refer investigations regarding potentially
criminal behavior involving sexual abuse or sexual harassment to an agency with the legal
authority to conduct criminal investigations. State or local law may dictate which entity has the
legal authority to conduct such investigations, and it would not be appropriate for the standards
to require that an outside jurisdiction conduct such investigations. With regard to criminal
investigations, alleged victims of crimes do not ordinarily have the right to appeal the results of
criminal investigations, and the Department declines to revise the standard to mandate such a
right here.


Comment. A number of advocates noted that delay can result where multiple
investigations are not well coordinated, and recommended requiring that facilities establish clear
responsibilities when overlapping investigations occur, so that staff members understand their
roles and how to collaborate with other agencies to ensure timely resolution of all investigations.
Specifically, they recommended adding the following language to the standard:
shall coordinate internal investigations of alleged sexual abuse and sexual harassment with any
external investigations by law enforcement, child protective services, or other entities charged
with investigating alleged abuse. The agency shall establish an understanding between
investigative bodies with overlapping responsibilities so that staff have a clear understanding of
their roles in evidence collection, interviewing, taking statements, preserving crime scenes, and


Response. The Department recognizes the importance of coordinating investigations.
However, the Department concludes that details of how to coordinate investigative efforts most
effectively are best left to the agencies involved, and do not warrant specific reference within the
standards.


Comment. One stakeholder suggested removing sexual harassment from the ambit of this
standard, while a number of other commentators suggested adding sexual harassment to sections
of the proposed standards that referenced only sexual abuse.


Response. Although PREA does not reference sexual harassment, it authorizes the


matters as may reasonably be related to the detection, prevention, reduction, and punishment of
S.C. 15606(e)(2)(M). Referencing sexual harassment in certain standards is


appropriate to combat what may be a precursor to sexual abuse. Upon reconsideration, the
Department has added sexual harassment to the portions of the standard that reference policies of
State entities and Department of Justice components, in order that these provisions parallel the
remainder of the standard.


Comment.
proposed standard, and suggested adding a specific definition.
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Response.
government, as opposed to local government. The Department does not believe that a definition
is necessary.


Employee Training (§§ 115.31, 115.131, 115.231, 115.331)


Summary of Proposed Rule


The standard contained in the proposed rule required that all employees who have contact
with inmates receive training concerning sexual abuse in facilities, including specified topics,
with refresher training to be provided on an annual basis thereafter. The proposed standard
included all training topics proposed by the NPREC, and added requirements that training be
provided on how to avoid inappropriate relationships with inmates, that training be tailored to the
gender of the inmates at employees ities, that training cover effective and professional
communication with LGBTI residents, and that training in juvenile facilities be tailored to the
juvenile setting.


The proposed standard required that agencies document that employees understand the
training they have received, and that all current employees be trained within one year of the
effective date of the PREA standards.


did not specify training requirements beyond requiring that the agency train all employees and
volunteers who may have contact with lockup detainees to be able to fulfill their responsibilities
under agency sexual abuse prevention, detection, and response policies and procedures, and to
communicate effectively and professionally with all detainees.


Changes in Final Rule


The Department has added language in §§ 115.31(a)(10), 115.131(a)(6), and
115.231(a)(10), and made conforming changes to § 115.331(a)(10), to require relevant staff
training in all facilities on laws related to the mandatory reporting of sexual abuse to outside
authorities.


The final standard adds sexual harassment to paragraphs (a)(2),(a)(4), (a)(5), and (a)(6),
which previously referenced only sexual abuse nonconforming inmates
paragraph (a)(9), which previously referenced only LGBTI inmates.


In an effort to reduce the costs associated with providing training, the Department has
every two years,


which they do not receive training.


Comments and Responses


Comment. Most agency commenters responded positively to the staff training standards,
with some stating that that they were already in compliance. A number of agency commenters
identified concerns with the cost of development and the frequency of required training. Other
commenters expressed concern specifically with regard to the costs associated with providing
training on effective communication with LGBTI inmates.
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Response.
Rape intends to develop training tools for use by all types of correctional agencies. Therefore,
costs for training development should not be burdensome, and agencies should be able to
integrate this training into their training protocols in a cost-effective manner. In response to
comments regarding the frequency of refresher training, the Department modified the
requirement so that agencies need provide such training only every two years, which will reduce
the cost of such training. However, the Department notes that such refresher training is quite
valuable: In addition to helping ensure that staff know their responsibilities and agency policies,
the periodic repetition of this training will foster the development of an agency and facility
culture that prioritizes efforts to combat sexual abuse.


Comment. Advocate and former inmate commenters requested increased and specific
training for staff on effective and professional communication with all inmates, and specifically
with LGBTI and gender nonconforming inmates.


Response. The final standard requires staff to receive training in effective and
professional training with inmates in general, and specifically with respect to LGBTI and gender
nonconforming inmates. The Department does not believe that the standard itself need provide
greater detail regarding the precise contours of such training. Rather, the Department expects


as needed.
Comment. Some commenters recommended that the standard require training of all


employees rather than, as in the proposed standard, only employees who may have contact with
inmates.


Response. While agencies are free to train all employees, the Department reaffirms its
determination that it would not be appropriate for the standard to require agencies to train
employees who have no documentable inmate contact.


Comment. Some commenters requested that training be expanded to include sexual
harassment in addition to sexual abuse.


Response. The Department has added sexual harassment to certain training requirements,


be free from retaliation for reporting sexual harassment, the dynamics of sexual harassment in
confinement, and the common reactions of sexual abuse and sexual harassment victims. Adding
sexual harassment to these training categories, which in the proposed standard referenced only
sexual abuse, is unlikely to increase costs and may help combat what is often a precursor to
sexual abuse.


Comment. An advocate commenter recommended that staff receive training on how
histories of sexual abuse and domestic violence affect women. Additionally, one agency
commen
expressed concern that gender-specific training would be interpreted to mean that training should


nt work assignment, which
these commenters stated could be problematic if the employee is later reassigned. Instead, they
requested that all staff be trained on the gender-specific needs of both genders with regard to
sexual abuse.


Response. The proposed standard already mandated training on these topics, by requiring
training on the dynamics of sexual abuse in confinement and the common reactions of sexual
abuse victims, and by requiring that training be tailored to the gender of the inmates at the
emp
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by requiring that staff transferring between gender-specific facilities receive gender-appropriate
training. Requiring gender-specific training is unlikely to complicate employee transfers; it
should not prove burdensome for an employee transferring from a male facility to a female
facility, or vice versa, to undergo a training module related to the needs of the population at the


Comment. Some advocate commenters recommended that agencies be required to use
the incident review process to make adjustments to training curriculums.


Response. While the Department agrees that incident reviews may be instructive as to
training needs, it does not believe it is necessary to mandate such a connection. Instead, the
Department leaves the issue to the discretion of agency officials.


Comment. A rape crisis center recommended that agencies partner with local rape crisis
centers to provide the most current training materials regarding sexual abuse.


Response. The Department encourages such linkages, but declines to mandate them.
Such a mandate could be difficult for certain agencies to comply with, depending upon the
availability and interest of local rape crisis centers.


Comment. Several advocacy groups proposed requiring that staff be trained in State
mandatory reporting laws.


Response. The Department agrees, and has added a requirement in §§ 115.31(a)(10),
115.131(a), and 115.231(a)(10) that staff be trained in how to comply with relevant laws relating
to mandatory reporting of sexual abuse to outside authorities. The Department has modified the
analogous requirement under § 115.331(a)(10) for consistency. Jurisdictions must determine
their responsibilities under applicable laws and train staff accordingly.


Comment. Many commenters expressed concern that the proposed standard for lockups
specified a smaller set of training topics than the proposed standards for other categories of
facilities.


Response. The final standard expands the training requirements for lockups, adding
ro-


be free from sexual abuse and sexual harassment; the dynamics of sexual abuse and harassment
in confinement settings, including which detainees are most vulnerable in lockup settings; the
right of detainees and employees to be free from retaliation for reporting sexual abuse or
harassment; how to detect and respond to signs of threatened and actual abuse; and how to
comply with relevant laws related to mandatory reporting of sexual abuse to outside authorities.


Comment. Juvenile justice agencies and juvenile advocacy groups recommended that the
final standard require staff training specific to age of consent laws and how to distinguish
between consensual and abusive sexual contact between residents.


Response. The Department recognizes that juveniles may have sexual development
issues that are distinct from adult behaviors. Accordingly, the final standard includes these
training topics in § 115.331(a)(7) and (11). Juvenile facilities will need to identify applicable
State laws regarding age of consent and train staff accordingly.


Comment. A significant number of commenters requested the inclusion of staff training
in adolescent development, behavioral manifestations of trauma, the particular needs and
vulnerabilities of juveniles, sexual health, sexual development, healthy staff-youth relationships,
and other topics.


Response. Many of these topics are covered in the final standard, which requires training
on, among other topics, the dynamics of sexual abuse and sexual harassment in juvenile
facilities, the common reactions of juvenile victims of sexual abuse and sexual harassment, how
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to detect and respond to signs of threatened and actual sexual abuse and how to distinguish
between consensual sexual contact and sexual abuse between residents, and how to avoid
inappropriate relationships with residents. While staff may benefit from training on sexual
health and sexual development, such training is not essential to combating sexual abuse in
juvenile facilities.


Comment. Some commenters recommended that the agencies be required to train all
employees within one year, rather than 90 days, upon enactment of the final standards.


Response. The Department believes that one year is a suitable amount of time, in
consideration of the wide variety in facility sizes, population, and resources.


Comment.
recommended supplemental immigration standard ID-2, which would require additional training
for employees at facilities that hold immigration detainees. These commenters requested that the
final standards require specific training regarding cultural sensitivity and issues unique to
immigration detainees.


Response. The Department recognizes that State and local facilities often confine very
diverse populations, as do BOP facilities, even if they do not hold immigration detainees. The
Department believes that the final standard requires training that is appropriate and responsive to
this diversity. By mandating that agencies train their employees, for example, on how to detect
and respond to signs of threatened and actual sexual abuse and to communicate effectively and
professionally with inmates, the standard implicitly contemplates training to account for any
relevant linguistic, ethnic, or cultural differences . Because the requirement is broad and
inclusive, the Department concludes that it is not necessary to require additional training
regarding cultural sensitivity to particular populations. Instead, the Department leaves the issue
to the discretion of agency officials.


Volunteer and Contractor Training (§§ 115.32, 115.132, 115.232, 115.332)


Summary of Proposed Rule


The standard contained in the proposed rule mandated that all volunteers and contractors


abuse and prevention, detection, and response policies and procedures, in recognition of the fact
that contractors and volunteers often interact with inmates on a regular, sometimes daily, basis.
The level and type of training provided to volunteers and contractors would be based on the
services they provide and level of contact they have with inmates; at the very least, all volunteers
and con -tolerance
policy regarding sexual abuse and sexual harassment and informed how to report such incidents.


With regard to lockups, the proposed standards mandated, in § 115.132, that attorneys,
-


tolerance policy regarding sexual abuse. (As noted above, § 115.131 governs training of lockup
volunteers.)


Changes in Final Rule
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The final standard adds sexual harassment to the scope of training for volunteers and
contractors. For lockups, the final standard removes attorneys from the scope of persons to be


-tolerance policy. The proposed standard did not require such
notification of attorneys in any other type of facility, and upon reconsideration the Department
concludes that the purposes of notification are not served by requiring notification of attorneys in
lockups.


Comments and Responses


Comment. Commenters supported training for volunteers; some requested greater
specificity in the categories of training required.


Response. The Department believes that the training categories included in the final
standard are sufficient for agencies to identify training as appropriate for each type of volunteer.


Inmate Education (§§ 115.33, 115.233, 115.333)


Summary of Proposed Rule


The proposed standard required that information about combating sexual abuse be
provided to individuals in custody upon intake and that comprehensive education be provided
within 30 days of intake in person or through video. In addition, the proposed standard required
that agencies ensure that key information is continually and readily available or visible to
inmates through posters, inmate handbooks, or other written formats. The proposed standard
required annual refresher information, except for community confinement facilities, which were
required to provide refresher information only when a resident is transferred to a different
facility.


Changes in Final Rule


The final standard replaces the requirement that inmates receive annual refresher
information with a requirement that inmates receive additional education upon transfer to a
different facility to the extent that th
from those of the previous facility. In addition, juvenile facilities are now required to provide
comprehensive education within 10 days of intake, rather than 30 days, which remains the
timeframe for other facilities.


Comments and Responses


Comment. Jail agency commenters were most critical of the requirement for inmate
education, indicating that the training of a population with rapid turnover was difficult to deliver
and document. Jail agency commenters also criticized the requirement to provide inmate
education during the intake process; some noted that jail booking processes were not equivalent
to intake in prisons, because jail inmates are more likely to be suffering from increased stress, to
be less stable emotionally, and to be under the influence of drugs or alcohol at the time of intake.
These commenters also remarked that smaller jails are not equipped to provide inmate education.
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Response. The Department recognizes that jails have a unique population and rapid
turnover rate. The final standard clarifies that information can be provided at intake through a
handout or other written material. The documentation requirement has not been changed, as this
can be easily added to an intake/admission checklist or other form of documentation. Indeed,
several agency commenters, including jails, stated that they already do so.


Comment. Agency commenters criticized the yearly refresher requirement as unwieldy,
citing the difficulty of delivery, documentation, and tracking of this activity.


Response. The Department has removed the annual refresher requirement, substituting
language requiring that inmates receive education upon transfer between facilities to the extent
that the policies and procedures differ. This revision is better tailored to the goal of ensuring that
inmates are always aware of relevant procedures, consistent with the requirement in § 115.33(f)
that agencies ensure that key information is continuously and readily available or visible to
inmates through posters, inmate handbooks, or other written formats.


Comment. One former inmate stated that inmates do not take video education seriously.
The commenter recommended that inmate training be tailored to the type of inmate, including
separate trainings for first-time inmates, who may need more information than is currently
provided.


Response. The Department encourages agencies to offer in-person education and tailored
trainings to the extent that resources allow, but concludes that the standard need not mandate
either in order to serve the purpose of educating inmates. The National Resource Center for the
Elimination of Prison Rape intends to develop training tools for use by all types of correctional
agencies and may be able to provide such tailoring.


Comment. Juvenile justice advocates criticized as too long the 30-day timeframe in
§ 115.333(b) for providing comprehensive education regarding sexual abuse and harassment in
juvenile facilities.


Response. The Department agrees, and has shortened the timeframe for comprehensive


§ 115.333(a) separately requires that residents receive information upon intake explaining the
-tolerance policy regarding sexual abuse and sexual harassment and how to report


incidents or suspicions of sexual abuse or sexual harassment.
Comment. Some commenters requested inclusion of a lengthy list of additional topics for


juveniles, such as basic sexual education, sexual anatomy, sexual orientation, and gender roles.
Response. While juvenile residents may benefit from learning about such topics, these


topics appear to be better suited for inclusion in
of mandated topics aimed at combating sexual abuse.


Comment. Some advocate commenters -to-


Response. The Department recognizes that some correctional systems, including the
California Department of Corrections and Rehabilitation, have instituted pilot peer-to-peer
education programs. While the Department encourages further development of such programs, it
believes that at this point in time the nationwide imposition of such a requirement would be too
resource-intensive.


Comment. Some commenters proposed
recommended supplemental immigration standard ID-3, which would require that education
regarding sexual abuse be culturally appropriate and given to immigration detainees separately
from information regarding their immigration cases.
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Response. The Department believes that the final standard is sufficient to address
concerns that immigration detainees in State, local, and BOP facilities receive meaningful
education regarding combating sexual abuse. The final standard requires that education be
accessible to all inmates, including those who do not speak English, and that educational
materials be continuously and readily available to inmates regardless of their immigration status.
The Department believes that facilities need not be required to tailor such education to the
culture of the detainees, or deliver it separately from case-related information, in order to ensure
that it is meaningful.


Comment. Several commenters suggested that agencies be required to distribute an ICE
Detainee Handbook, as recommended by the NPREC in its supplemental immigration standard
ID-4.


Response. The final rule does not include this change. The NPREC recommended that


information regarding how to contact community services organizations, consular officials, and
DHS officials. These issues are already addressed in this standard as well as in the final
standards on Inmate Reporting (§§ 115.51, 115.151, 115.251, 115.351) and Access to Outside
Confidential Support Services (§§ 115.53, 115.253, 115.353), which collectively provide
appropriate guidance to State, local, and BOP facilities that hold immigration detainees.


Specialized Training: Investigations (§§ 115.34, 115.134, 115.234, 115.334)


Summary of Proposed Rule


The proposed standard required that agencies that conduct their own sexual abuse
investigations provide specialized training for their investigators in conducting such
investigations in confinement settings, in addition to the general training required for all
employees, and that any State entity or Department of Justice component that investigates sexual
abuse in confinement settings do the same.


Changes in Final Rule


No changes have been made.


Comments and Responses


Comment. Advocate commenters generally supported revising the standard to require
training on distinguishing between abusive and consensual sexual contact. Some advocates
identified this training as essential to determining whether what may appear to be consensual
activity is in fact coercive, while others expressed an opposite concern: that too many incidents
would be considered abusive unless investigators were properly trained.


Response. While not specifically mentioned, this topic should be considered part of the
relevant training in conducting sexual abuse investigations in confinement settings as mandated
by § 115.34(a). The same paragraph requires that investigators receive the general training
provided to all inmates pursuant to § 115.31, which includes training on the dynamics of sexual
abuse in confinement. Additionally, with regard to juvenile facilities, § 115.331 specifically
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mandates training in how to distinguish between consensual sexual contact and sexual abuse
between residents.


The question of whether sexual contact was consensual is a threshold determination in
investigating any allegation of sexual abuse between inmates. The investigator is unlikely to
have observed direct contact between the victim and alleged abuser, but will need to make this
determination based on interviews and the evidence collected. The final standard requires
investigators to have specialized training in conducting sexual abuse investigations in
confinement settings, including training on techniques for interviewing sexual abuse victims and
the evidence required to substantiate a case. Such training will help enable investigators to
assess whether sexual contact was abusive. The National Resource Center for the Elimination of
Prison Rape will develop training modules that will assist the provision of such specialized
training to investigators.


Comment. Advocate commenters also requested a requirement that investigators receive
specialized instruction in accessing LEP resources.


Response. Sections 115.16, 115.116, 115.216 and 115.316 address LEP inmates and, as
revised, require equal access to all aspects of efforts to prevent, detect, and respond to sexual
abuse and sexual harassment for inmates who are LEP. The Department has not specified within
individual standards how agencies are to implement this standard, preferring to leave it to agency
discretion.


Specialized Training: Medical and Mental Health Care (§§ 115.35, 115.235, 115.335)


Summary of Proposed Rule


The standard contained in the proposed rule required specialized training, and
documentation thereof, for all medical staff employed by the agency or facility. The standard
exempted lockups, which usually do not employ or contract for medical staff. The proposed
standard also required that any agency medical staff who conduct forensic evaluations receive
appropriate training.


Changes in Final Rule


The final standard clarifies that medical and mental health care practitioners shall also
receive the training mandated for employees under § 115.31 or for contractors and volunteers
under §
adds a requirement that medical staff receive training in how to detect, respond to, and report
sexual harassment.


Comments and Responses


Comment. Many comments regarding paragraph (b) of the proposed standard, which
required that any agency medical staff who conduct forensic evaluations receive appropriate
training, appeared to misunderstand the intent of this requirement. Agency commenters
expressed concern about the potential expense of providing advanced forensic training, whereas
advocate commenters criticized the notion that agency medical staff would conduct forensic
examinations, and seemed to assume that any training provided to them would be inadequate.
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Response. Paragraph (b) is meant to direct agencies to obtain appropriate and proper
training for in-house medical staff if they decide to perform forensic examinations on-site. This
direction is not intended to encourage agencies to create in-house forensic programs, but rather
to call attention to the specialized training required to perform adequate examinations. The
Department recommends that on-site medical staff conducting forensic examinations meet or


Assault Medical Forensic Examiners.
Comment. Advocate commenters suggested that medical and mental health care


practitioners should receive the same training as all other staff.
Response. The Department agrees, and has added language accordingly.
Comment. One agency commenter stated that specialized training for medical and mental


health contractors would be costly and burdensome.
Response. The Department does not find this comment persuasive. Many medical and


mental health contractors will already have such training, in which case the agency need not
supplement it (beyond the standard training for staff and contractors). To the extent medical and
mental health contractors do not have such training, it is essential that they receive it. The
National Resource Center for the Elimination of Prison Rape is able to develop training modules
that will assist the provision of such training.


Screening for Risk of Sexual Victimization and Abusiveness (§§ 115.41, 115.141 115.241,
115.341)


Summary of Proposed Rule


The standard contained in the proposed rule required that prisons, jails, and community
confinement facilities screen inmates during intake and during an initial classification process for
risk of being sexually abused by other inmates or being sexually abusive toward other inmates.
The standard required that such screening be conducted using an objective screening instrument,
taking into account a list of enumerated factors, and mandated that blank copies of the screening
instrument be made available to the public upon request,


The proposed standard further required that the screening be conducted within 30 days of
intake, and required re-screening when warranted. The standard prohibited discipline of inmates
who refuse to answer specific questions during the screening process, and required protection of
sensitive inmate information.


With regard to juveniles, the proposed standard did not include a timeframe, except to
state that the facility should attempt to ascertain such information during intake and periodically


The proposed standard did not include a screening requirement for lockups.


Changes in Final Rule


Rather than require a screening during intake and again during an initial classification
process, the final standard requires an initial intake screening to occur ordinarily within 72 hours
of intake in prisons, jails, and community confinement facilities, and requires that the facility


sed upon any additional, relevant information







89


received by the facility subsequent to the intake screening. For juvenile facilities, the standard
requires the initial screening to occur within 72 hours.


In the list of factors to consider, the requirement to assess whether the inmate is LGBTI
has been revised by adding consideration of whether the inmate would be perceived to be so, and


§ 115.5 as a person whose appearance or manner does not conform to traditional societal


made publicly available, and clarifies that the prohibition on disciplining inmates who refuse to
answer screening questions applies only to specific sensitive questions required by the standard.


For lockups, the final standard adds an abbreviated risk screening process for facilities
that do not hold detainees overnight, and a more extensive risk screening process for detainees in
lockups that do hold inmates overnight.


Comments and Responses


Comment. Advocates and correctional agencies alike expressed concern over the
requirement in the proposed standard that the initial classification occur within 30 days of the


initial classification would place many inmates at unnecessarily high risk of abuse for an
extended period of time. Advocates preferred that information be gathered during the intake
process to the extent possible, and expressed the view that much of the required information
should be readily available.


Agency commenters expressed the concern slightly differently, noting that a large
percentage of jail inmates are released within 30 days, and thus 30 days was too long to allow an
inmate to wait until an initial classification. Some jail commenters, including the American Jail
Association, also expressed concern about conducting screening at intake, when inmates are
often under the influence or under great stress. In addition, these commenters stated that a high


jail intake screening should look similar to those conducted at lockup facilities until a
determination has been made that the arrestee will not be released. The National Sheriffs


proposed rule would be difficult to implement in a jail. Several commenters suggested that jail
booking operations are more similar to processes in lockup facilities than to prison intake.


Response. Upon reconsideration, including a review of comments submitted in response
to NPRM Question 22, which asked whether the final rule should provide greater guidance
regarding the required scope of the intake screening, the Department has decided to make
significant changes to this standard.


In order to protect all inmates regardless of when they arrive at a facility or where they
are located within the facility, at least minimal information must be collected quickly to inform
decisions about where the arrestee should be held awaiting the intake procedure and where he or
she will be housed initially.


The Department recognizes that some jail inmates spend limited time in the booking area,
at a time when certain information needed for appropriate classification may not be immediately
available. However, the brevity of the booking process and the possible lack of background
information do not obviate the need to identify potentially vulnerable or abusive individuals and
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by making a clearer distinction between the initial process of collecting risk information upon
intake to make provisional decisions about protection and placement, and the subsequent
reassessment of the risk after receiving fuller information.


f
information from a person brought to a facility. Facilities should be able to readily obtain the
information referenced in the enumerated criteria, and this intake screening can and should occur


Facilities are strongly encouraged to
conduct the intake screening sooner, to the extent circumstances permit. The ten criteria
enumerated in the standard usually will be available through staff observation, direct
questioning, or records checks within the 72-hour timeframe.


Inmates who are unable to post a bond or are held subsequent to other warrants or court
orders usually remain in custody pending a court appearance. The final standard requires that
inmates who remain in custody undergo a more extensive classification process. Within a set


or abusiveness based upon any additional, relevant information received by the facility since the
intake screening. This requirement recognizes that information relevant to the risk and
classification needs will become available as staff interview, assess, and observe the inmate, and
as the facility receives information from other agencies and sources.


These revisions take into account the differences between and among prisons and
jails, as well as the fact that information relevant to a more comprehensive inmate classification
may not be immediately accessible. The Department recognizes that the time limits in this
standard imply that some inmates will be screened twice, some once, and some hopefully very
few not at all. These variations are inevitable when crafting a system with sufficient structure
and flexibility to ensure that classifications are both effective and efficient.


Comment. Some
rotate in and out of the jail on a regular basis. The commenters stated that an inmate screening
would be unnecessary for such inmates, given that the jail would already possess a significant
amount of information from their prior admissions.


Response. A facility is free to rely on information previously gathered with regard to a
returning inmate; however, the facility should ensure that its assessment captures any changes in


regarding that inmate.
Comment. Some agency commenters recommended that the final standard defer to State


or local laws regarding the screening of inmates.
Response. The final standard provides a set of requirements that can be implemented in a


manner consistent with State and local laws; to defer entirely to such laws would abdicate the
the standard is satisfied only by screening procedures


that provide sufficient protection against abuse.
Comment. Some advocacy commenters recommended that the standard add gender


nonconformance to the list of risk factors, on the ground that gender nonconformance gives rise


Response. The Department agrees, and has made two additions to this standard. First,
gender


which is defined in § 115.5 as a person whose appearance or manner does not conform to
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account not only whether the inmate is LGBTI, but whether the inmate is perceived to be so.
Comment. Some agency commenters feared confusion between § 115.41, which in the


proposed rule required that all inmates be screened during the intake process and during initial
classification, and § 115.81, which required that inmates be asked about prior victimization and
abusiveness during intake or classification screenings. One jail stated that implementing the
standards as written would require the hiring of one additional officer per shift, at an additional
annual cost of $840,000. Other agency commenters also expressed budget concerns; some stated
that requiring two separate screenings is overly burdensome and that the two standards should be
combined.


Response. The Department agrees that, as written, the two standards could cause
confusion, and has amended § 115.81 accordingly. Instead of requiring a separate interview to
collect information about sexual victimization and abusiveness, the requirements of § 115.81 are
triggered only if the screening mandated by § 115.41 indicates that an inmate has experienced
prior sexual victimization or perpetrated sexual abuse. This adjustment should eliminate the
need for additional staff to conduct separate interviews.


Comment.


such incorporation could be problematic because the agency requires inmates to answer
questions during its classification process, in contravention of the proposed standard, which


ded that the


Response. This comment indicates that the proposed standard was worded too broadly
and inadvertently caused confusion. The intent of the no-discipline phrase was not to grant
immunity from discipline for failure to cooperate with intake, but rather to ensure that inmates
who are fearful of disclosing sensitive information about risk factors are not punished for failing
to disclose such information. Accordingly, the final standard revises this language to clarify that
it applies only to questions about disabilities, LGBTI status, gender nonconformance, previous


-perception of vulnerability.
Comment. A small number of State correctional agencies expressed concern that staffing


levels may need to increase to manage additional intake interviews.
Response. As noted above, the clarification of the distinction between intake screening


and classification should negate the need for additional classification staff.
Comment. A few agency commenters also expressed concerns that making blank copies


of their screening instruments available to the public could compromise their operations; one
suggested that if the blank forms were made available, inmates could manipulate the
information. The commenter recommended that the standard instead require agencies to identify
and publicize the general types of information collected.


Response. Upon reconsideration, the Department concludes that it is unnecessary to
require agencies to make available blank copies of their screening instruments, and has removed
this requirement from the standard.


Comment. A State correctional agency expressed concern that the screening instrument
would collect and rely on items that have not been validated as predictors of risk. The
commenter recommended that any instrument used to classify inmates be validated and that
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funding be provided to develop such an instrument and to revalidate the instrument after three
years of use.


Response. To account for the range of agency types and available resources, the
Department has chosen not to include a validation requirement. Pre-implementation validation
and follow-up validation of risk screening instruments is a commendable practice and, in State
systems and other large jurisdictions, comports with generally accepted professional standards.
However, some agencies, such as small county jails, may lack sufficient resources to engage in a
comprehensive validation study. Because risk factors may have varying degrees of predictive
correlation in different jurisdictions, small agencies may need to rely upon reasonable
assumptions in developing an objective screening instrument and classification process.
Although research into risk factors for institutional sexual victimization and abusiveness remains
ongoing, the factors listed in the standard have sufficient bearing upon the risk of victimization
or abusiveness to warrant their use when assessing inmates. A validation process, where used,
can assist in determining the weight of each identified factor for purposes of informing the
housing classification process.


Comment. Some advocates expressed concern that the proposed standard would allow
intake and security staff to ask sensitive questions of residents without requiring the appropriate
level of training to conduct such interviews. Several commenters urged the Department to adopt


such questions, at least in a facility where such providers work on-site. One agency remarked
that its screening instrument was developed by a mental health professional, and suggested that


intellectual capabilities, and self-perception of vulnerability would not be possible without the
involvement of such professionals.


Response. The Department remains of the view that appropriately trained intake staff
may be competent to ask residents sensitive questions in a professional and effective manner,
and thus the final standard leaves to agency discretion how to use staff resources most effectively
at intake. The Department expects that the training required in these standards will benefit intake
staff who are tasked with such responsibilities.


Comment. One juvenile detention association expressed concern over the lack of
distinction between short-term juvenile detention facilities and long-term juvenile correctional
facilities. The commenter noted that in detention settings, the facility may have no information
about the inmate other than a court order. The commenter warned that asking questions about


intrusive, could
Response. The Department recognizes that an agency will not always be able to ascertain


information about each of the enumerated factors. For example, the resident may choose not to
answer certain screening questions, or the facility may not otherwise have access to certain
criteria. The standard accounts for these considerations by making clear that the agency shall


an agency will make
necessary and reasonable efforts to obtain information. For example, an agency can work
cooperatively with law enforcement and social service agencies to obtain information about the
resident.


The Department disagrees with the commenter that it is inappropriate to inquire about the
abusiveness. First, this information is important in


informing housing and programming decisions with the goal of keeping residents safe from
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abuse. Second, as discussed above, appropriately trained staff can make the inquiries in a
professional and sensitive manner. Third, the standard makes clear that residents are not
required to provide this information and may not be punished for refusing to provide this
information.


Comment. The same commenter indicated that unless the screening instrument is
developed by a mental health professional, it will be difficult to assess accurately


perception of vulnerability, and that the development of such a screening instrument could be
expensive.


Response. The Department encourages agencies to develop their risk screening
instrument and process utilizing a multi-disciplinary team, including input from an appropriate
mental health professional. Because agencies and facilities typically employ or contract with
mental health professionals, the Department does not believe that such input would be cost
prohibitive. In addition, the National Resource Center for the Elimination of Prison Rape and
other agencies and technical assistance providers can assist with the development of a risk-
screening program that may be applicable or adaptable across systems.


Comment. NPRM Question 21 asked whether, given that lockup detention is usually
measured in hours, and that lockups often have limited placement options, the final standard
should mandate rudimentary screening requirements for lockups. Advocates strongly favored
screening requirements, and suggested that that many police lockups already employ basic
measures aimed at protecting inmates from sexual abuse. Noting that a full classification process
may not be necessary, advocates recommended that lockups be required to collect information
similar to what the proposed standard required longer-term facilities to gather, especially if
lockups hold multiple inmates in the same cell. Commenters also recommended that lockups
conduct a basic screening to ensure that highly vulnerable inmates are not left alone with likely
perpetrators even for short periods of time.


Advocates proposed adding a list of known indicators of vulnerability, including mental
and physical disability, young age, slight build, nonviolent history, identification as LGBTI,
gender nonconforming appearance, and prior victimization. Some also proposed requiring
lockups to ask detainees about their own perception of vulnerability and to provide heightened
protection to detainees who perceive themselves to be vulnerable.


Few agency commenters responded to the question; those that did mostly supported
requiring lockups to administer some type of screening instrument or process. Some remarked
that lockups were so small, and lengths of stay so brief, that the standards should not mandate a
screening, and that any such standard should allow maximum flexibility.


Response. The Department has added screening requirements for lockup facilities,
distinguishing between lockups that hold detainees for a few hours, such as court holding
facilities, and lockups where individuals may be held overnight, such as police stations. This
revision adds protections for lockup detainees while recognizing that lockups are situated very
differently from prisons and jails and often do not conduct intake as that term is traditionally
understood.


In lockups that are not used to house detainees overnight, before placing any detainees
together in a holding cell, staff must consider whether, based on the information before them, a
detainee may be at a high risk of being sexually abused and, when appropriate, must take
necessary steps to mitigate any such danger to the detainee.
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In lockups that are utilized to house detainees overnight, all detainees must be screened to
assess their risk of being sexually abused by other detainees or sexually abusive toward other
detainees, and all detainees must be asked about their own perception of vulnerability. The
screening process in such lockups shall also consider to the extent that the information is
available whether the detainee has a mental, physical, or developmental disability; the age of
the detainee; the physical build and appearance of the detainee; whether the detainee has
previously been incarcerated; and
history. In an effort to minimize the number of screening requirements in lockups, given that
there may be no privacy to ask individuals screening questions, the standard does not explicitly
include identification as LGBTI, gender nonconforming appearance, or prior victimization in its
list of known indicators of vulnerability. However, these indicators may be ascertainable
through other listed factors, such as physical build and appearance,
perception of risk.


Use of Screening Information (§§ 115.42, 115.242, 115.342)


Summary of Proposed Rule


The standard contained in the proposed rule required that agencies use the risk screening
process to inform housing, bed, work, education, and program assignments with the goal of
keeping inmates determined to be at risk of sexual victimization separate from inmates at risk of
being sexually abusive. The proposed standard provided that agencies shall make individualized
determinations about how to ensure the safety of each inmate, and required that, in placing
transgender or intersex inmates, the agency consider on a case-by-case basis whether a


lth and safety, and whether the placement would
present management or security problems. The proposed standard also provided that transgender


views as to their safety be given serious consideration.
For community confinement facilities, the proposed standard generally mirrored the


standard for prisons and jails, but omitted the requirement that transgender and intersex residents
be reassessed twice per year.


For juvenile facilities, the proposed standard required the use of the risk screening
process and additional information in order to determine appropriate placement to keep the
residents safe from sexual abuse. The proposed standard also limited the use of isolation for
purposes of protecting residents, and provided that LGBTI residents may not be placed in a
particular housing location based solely on such identification.


The standard in the proposed rule did not apply to lockups.


Changes in Final Rule


The final standard makes two changes applicable to prisons, jails, and community
confinement facilities. First, transgender and intersex inmates must be given the opportunity to
shower separately from other inmates. Second, the final standard prohibits placing LGBTI
inmates in a dedicated unit or facility solely on the basis of LGBTI identification unless such
placement is pursuant to a legal requirement for the purpose of protecting such inmates.
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The final standard makes multiple changes for juvenile facilities. First, to avoid
duplication and confusion, the final standard for juvenile facilities no longer enumerates
placement factors but requires the facility to use the types of information obtained pursuant to
§ 115.341(c) to make housing, bed, program, education, and work assignments for residents,
with the goal of keeping all residents safe and free from sexual abuse. Second, the final standard
contains added protections for residents who are isolated for purposes of protection. During any
period of isolation, agencies shall not deny residents daily large-muscle exercise or any legally
required educational programming or special education services. Residents in isolation shall
receive daily visits from a medical or mental health care clinician, and shall have access to other
programs and work opportunities to the extent possible. Third, agencies may not consider a


the final standard replaces the requirement that agencies make individualized determinations
about the placement of transgender and intersex residents with language identical to
corresponding language in the standard for adult facilities: That agencies determine, on a case-
by-case basis, housing and programming assignments for transgender and intersex residents for


concerns, that such placement decisions shall be reassessed at least twice per year, and that the
views of transgender and intersex residents regarding their own safety be given serious
consideration. Finally, if a resident is isolated for protective purposes, the agency shall be
required to document its justification, and review the continued need for isolation at least every
30 days.


Comments and Responses


Comment.


Response. As noted above, the final rule includes definitions of these terms in § 115.5.
Comment. Many advocacy commenters urged the inclusion o


Response. As discussed above, the Department has made this change.
Comment. Many advocate commenters opposed the omission from the proposed standard


of ban on assigning inmates to particular units based solely on their
sexual orientation or gender identity. Commenters noted that it is impossible to state
categorically that such units are safer and expressed concern that occupants might not be
afforded programs and services equal to those of other inmates. Commenters also worried that
such units could be used to punish inmates for their sexual orientation or gender identity.


Several commenters remarked that these designated units can be successful only in
certain circumstances. Some asserted that the unit operated by the Los Angeles County Jail for
gay male and transgender inmates, specifically mentioned in the discussion of this standard in
the proposed rule, is the exception rather the norm. These commenters stated that inmates in this
unit retain access to substantial programming often more than what is available in the general
population and that the jail has a sufficiently large gay male and transgender population to fill
multiple wings, thus allowing these inmates to be segregated without experiencing isolation.
The commenters suggested that successfully maintaining a unit based solely on sexual
orientation or gender identity requires a demonstrated need, sufficient facility size and LGBTI
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inmate population, a basic level of cultural competence among staff, and an institutional
commitment to safety and fairness toward these populations.


Many commenters proposed language that would allow such units only under narrowly
defined circumstances, such as where placement is based on a finding made by a judge or outside
expert or is pursuant to a consent decree, legal settlement, or legal judgment an exception
apparently designed to encompass the Los Angeles County Jail.


Other commenters supported includin
prohibit such units entirely; one law professor disputed the notion that the Los Angeles County
Jail was effective at protecting inmates or otherwise worthy of emulation.


Response. Upon reconsideration, the Department concludes that agencies should retain
the option of using dedicated facilities, units, or wings to house LGBTI inmates. However, the
Department agrees that to do so carries its own risk, and that it should be undertaken only in
limited contexts. Because it would not be feasible for the Department to anticipate every case or
circumstance that might warrant such placements, the Department has chosen to adopt a final
standard that allows use of this practice only where the dedicated facility, unit, or wing is
established in connection with a consent decree, legal settlement, or legal judgment.


Comment. By contrast, the proposed standard did not allow such placements in juvenile
facilities. One juvenile agency expressed concern about this prohibition, asserting that it would
present operational challenges and might put residents at risk.


Response. The Department respectfully disagrees with this assessment, which was not
shared by advocacy groups. Despite good intentions, the practice of using dedicated facilities,
units, or wings to house LGBTI inmates may result in youth being unable to access the same
privileges and programs as others in general population housing, effectively punishing youth for
their LGBTI status. The Department adheres to the assessment expressed in the NPRM:
the small size of the typical juvenile facility, it is unlikely that a facility would house a large
enough population of such residents so as to enable a fully functioning separate unit, as in the
Los Angeles County Jail. Accordingly, the Department believes that the benefit of housing such
residents separately is likely outweighed by the potential for such segregation to be perceived as


R 6258. While some LGBTI residents may require
protective measures, such an assessment should occur only after a holistic assessment of the risk
confronting the specific inmate, and should not be implemented automatically as a matter of
facility policy.


Comment. Some advocates recommended that the final standard ensure that transgender
and intersex inmates have an opportunity to shower separately, owing to the unique risks that
such inmates face in facilities.


Response. The final standard adds such a requirement.
Comment. Some commenters suggested several additional safeguards to protect against


excessive use of isolation, including reviewing the status of a youth in isolation every 24 hours,
limiting use of isolation to no more than 72 hours, and ensuring that isolated residents are
provided access to programs and services.


Response. The Department agrees that long periods of isolation have negative and, at
times, dangerous consequences for confined youth. However, in limited situations, protective
isolation longer than 72 hours may be necessary to keep youth safe from sexual abuse, especially
in small facilities with limited housing options and programming space. While not imposing a
specific limit on the duration of any such protective isolation, the final standard contains a
number of provisions limiting the use of isolation and providing enhanced protections for youth
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when they are isolated. First, the final standard prohibits the use of protective isolation except as
a last resort when less restrictive measures are inadequate to keep them and other residents safe,
and then only until an alternative housing option can be arranged. Second, for any such
placement, agencies must document the need for isolation, and reassess its use at least every 30
days. In addition to requiring the agency to justify the use of isolation and to periodically
reassess it, this provision will provide a mechanism for the PREA auditor to examine whether the
use of isolation is being used appropriately. Third, the final standard provides that any youth in
protective isolation must receive daily large-muscle exercise, any legally required education and
special education programming and services, and daily visits from medical care or mental health
care clinicians. In addition, agencies must provide isolated youth with access to other
programming to the extent possible.


Comment. One State juvenile justice agency expressed strong concerns about proposed
standard § 115.342(b), arguing that the specification of information that agencies are required to
consider exceeds scope and improperly dictates agency placement policy. The
comment recommended that the standard provide only that the risk of abuse upon or by a
resident be considered when making placement decisions.


Response. The risk-screening factors enumerated in § 115.341 (and incorporated by
reference into §
victimization or sexual abusiveness. Requiring consideration of such factors in no way dictates
agency placement policy; the standard does not require that a resident meeting specific screening
criteria be housed in a specific placement. Nor does the standard mandate the weight to be
assigned to any of the enumerated factors in making placement or classification decisions.
Rather, the standard provides that the agency shall attempt to ascertain specific information
about the resident, and that the agency develop an objective, rather than subjective, process for
using that information with the goal of keeping residents safe from sexual abuse.


Comment. Juvenile justice advocates requested that the final standards clarify that being
LGBTI is a risk factor for being victimized by sexual abuse, not for committing sexual abuse.


Response. The Department is not aware of any evidence to suggest that LGBTI
identification or status is a risk factor for perpetrating sexual abuse. For this reason, and to
prevent negative stereotypes of such juveniles from affecting placement decisions, the final
standard specifically prohibits considering LGBTI identification or status as a predictor of sexual
abusiveness in juvenile facilities.


Comment. Some advocates criticized the Department for failing to adopt NPREC
supplemental immigration standard ID-6, which would require immigration detainees to be
housed separately from other inmates.


Response. The final standards addressing screening (§§ 115.41, 115.141, 115.241,
115.341) require that agencies develop a screening instrument that measures risk of sexual
victimization according to numerous criteria, including whether the inmate is detained solely for
civil immigration purposes. The Department believes that the requirement that agencies use that
screening information to make individualized determinations regarding housing, bed, work,
education, and program assignments is sufficient to protect immigration detainees in State, local,
and BOP facilities without a specific requirement that they be housed separately in every
instance, particularly when weighed against the substantial burden that such a mandate would
impose.


Protective Custody (§§ 115.43, 115.68, 115.368)
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Standards in Proposed Rule


Section 115.43 in the proposed rule provided that inmates at high risk of sexual
victimization, or who are alleged to have suffered sexual abuse, may be placed in involuntary
segregated housing only after an assessment of all available alternatives has been made and
only until an alternative housing arrangement can be implemented. The proposed standard also
specifically defined the assessment process, specified required documentation, and set a
presumptive timeframe for placement in protective custody. In addition, the proposed standard
provided that, to the extent possible, involuntary protective custody should not limit access to
programming.


Section 115.66 in the proposed rule (now renumbered as § 115.68) provided that any use
of segregated housing to protect an inmate who is alleged to have suffered sexual abuse shall be
subject to the requirements of § 115.43.


Changes in Final Rule


The standard contained in the final rule clarifies that inmates shall not be placed
involuntarily in protective custody, unless an assessment of available alternatives has been made,
and a determination has been made that no other alternative means of separating the inmate from
the abuser exist. The final standard adopts a 24-hour timeframe to make this initial assessment.


The final standard also adds a requirement that if the facility restricts access to programs,
privileges, education, or work opportunities, it must document the opportunities that have been
limited, the duration of the limitation, and the reasons for such limitations.


Finally, the final standard shortens the presumptive time limit for involuntary protective
custody from 90 days to 30 days, and shortens the timeframe for periodic reviews for the need
for continued separation from 90 days to 30 days.


Comments and Responses


Comment. One advocacy group commented that, although the proposed standard
required programming to be provided to inmates in protective custody to the extent possible,
such programming could still be routinely denied. The commenter suggested that agencies be
required to document the programming opportunities that have been limited, the duration of the
limitation, and the reasons for the limitation.


Response. The Department agrees that a documentation requirement will assist in
auditing this standard, and would provide agencies a formal mechanism to use in making
programming assessments, and has amended the standard accordingly.


Comment. Several commenters criticized as too lengthy the 90-day presumptive time
limit for productive custody, as well as the requirement for periodic reviews every 90 days.
Commenters suggested changing both to 30 days.


Response. Upon reconsideration, the Department concludes that 30 days should
ordinarily suffice to arrange for alternate means of separation from likely abusers. In addition,
the final standard requires that a review be provided at least every 30 days thereafter, in order to
ensure that the situation is being actively monitored should the initial placement in protective
custody be extended.
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Comment. A number of inmate, advocate, and individual commenters indicated that
involuntary protective custody was, in effect, punitive, because inmates subject to this type of
classification are sometimes isolated or otherwise denied essential programming and services.
These commenters suggested that the conditions of protective custody housing may deter the
reporting of sexual abuse or the threat of sexual abuse.


Response. In certain circumstances, involuntary protective custody may be necessary to
keep inmates safe from sexual abuse. However, the final standard makes clear that this type of
housing should only be used when, pursuant to an administrative assessment, no better
alternative is available. The standard also requires that any denial of programming to inmates in
protective custody be documented and justified.


Comment.
not be the sole basis for placement of the inmate in involuntary protective custody.


Response. Sections 115.42, 115.242, and 115.342 provide that housing placement
-by-


preclude automatic placement in involuntary protective custody on the basis of gender identity.


Inmate Reporting (§§ 115.51, 115.151, 115.251, 115.351)


Summary of Proposed Rule


In the proposed rule, §§ 115.22(a), 115.222(a), and 115.322(a) stated that agencies should
maintain or attempt to enter into memoranda of understanding or other agreements with an
outside public entity or office that is able to receive and immediately forward inmate reports of
sexual abuse and sexual harassment to agency officials pursuant to §§ 115.51, 115.251, or
115.351 unless the agency enables inmates to make such reports to an internal entity that is


ombudsperson who reports directly to the agency head. The proposed standards also required
agencies to maintain or attempt to enter into memoranda of understanding or other agreements
with community service providers that are able to provide inmates with confidential emotional
support services related to sexual abuse. Finally, agencies were required to maintain copies of
agreements or documentation showing attempts to enter into agreements.


Sections 115.51, 115.151, 115.251, and 115.351 required agencies to enable inmates to
privately report sexual abuse and sexual harassment and related misconduct. Specifically, this
standard required that agencies provide multiple internal ways for inmates to privately report
sexual abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual
abuse and sexual harassment, and staff neglect or violation of responsibilities that may have
contributed to sexual abuse. The proposed standard also required that agencies make their best
efforts to provide at least one way for inmates to report abuse or harassment to an outside
governmental entity that is not affiliated with the agency or that is operationally independent
from agency leadership, such as an inspector general or ombudsperson.


The proposed standard also mandated that agencies establish a method for staff to
privately report sexual abuse and sexual harassment of inmates.


Finally, the proposed standard required that juvenile residents be provided access to tools
necessary to make written reports, whether writing implements or computerized reporting.
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Changes in Final Rule


The final standard requires prisons, jails, and juvenile facilities to provide at least one
way for inmates to report abuse or harassment to a public or private entity or office that is not
part of the agency, and that is able to receive and immediately forward inmate reports of sexual
abuse and sexual harassment to agency officials. By contrast, the proposed standard required


entity to serve this function. By expanding the outside reporting option to include private
entities, the final standard allows an agency, in its discretion, to utilize a private rape crisis center
or similar community support service for these purposes, as appropriate.


The final standard also specifies that the outside entity must allow the victim to remain
anonymous upon request.


Consistent with these revisions, the final standard no longer requires agencies to maintain
or attempt to enter into agreements with an outside public entity that is able to receive and
immediately forward inmate reports of sexual abuse. Such a requirement is no longer necessary
now that agencies are required to provide reporting access to an outside entity, which may be
public or private.


ment of the
proposed standard has been replaced with a requirement that agencies inform detainees or
residents of at least one way to report abuse or harassment to a public or private entity or office
that is not part of the agency.


The standard no longer contemplates the use of an internal entity that is operationally


to accept reports for the purposes of this standard, it must be outside of and completely
independent from the correctional agency.


Finally, for inmates detained solely for civil immigration purposes in jails, prisons, and
juvenile facilities operated by States, localities, and BOP, the final standard requires that the
facility also provide information on how to contact relevant consular officials and relevant
officials at the Department of Homeland Security.


Comments and Responses


Comment. Section 115.22 appeared to engender some confusion because it covered
agreements for the purpose of outside reporting as well as agreements for the purpose of
providing support services for victims. In addition, commenters were unclear as to how § 115.22
interacted with §§ 115.51 and 115.53, given the topical overlap.


Response. For clarity, the subject matter covered by proposed standard § 115.22 has
been moved into §§ 115.51 and 115.53, as appropriate.


Comment. The proposed standards evoked a strong response from current and former
inmates, who expressed the view that an outside reporting mechanism is essential to encourage
reporting incidents of sexual abuse, because inmates often do not feel comfortable reporting to
staff and may fear retaliation, especially when the abuser is a staff member. Thus, inmates may
be reluctant t


United States Senator, agreed with this reasoning. Many stated that some inmates are unlikely to
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understand or trust the distinction between an operationally independent entity, including an


view that a reporting entity that answers to the same agency head could be perceived as part of
the system that failed to protect the inmate in the first place. Many inmates commented that
reports to allegedly independent entities, such as an ombudsperson, were routinely ignored.


Some correctional agencies argued that requiring an outside reporting mechanism would
constitute an unfunded mandate. Commenters stated that local support services may not be
available to county jails in rural areas, and that staffing a hotline can be expensive. They also
asserted that BJS data demonstrate that sexual abuse is less likely in rural jails, and that they
would be paying for a service to respond to an event that rarely occurs. One correctional agency
stated that an internal hotline to a facility investigator should be sufficient given improvements in
staff training and increased focus on combating sexual abuse within facilities.


Response. The final standard requires all prisons, jails, and juvenile facilities to provide
at least one way for inmates to report abuse or harassment to a public or private entity or office
that is not part of the agency. The standard no longer allows compliance by relying on an


an agency may designate a government office that is outside of and completely independent from
the correctional agency. For example, if a State has an inspector general that sits outside
of, and does not report to, the State correctional agency, the agency may satisfy this standard by
designating that office as the external reporting entity. An inspector general within the


the facility administration. While this change may increase the burden on some agencies,
inmates must feel comfortable reporting any incident of sexual abuse and may be loath to do so
if their only option is reporting to an entity they view as part of the agency in which they
suffered the abuse.


The Department does not believe that this will impose a significant cost burden. The
final standard does not require a hotline or a formal agreement between the facility and any
specific outside entity. Rather, the agency need only establish an avenue for inmates to make
contact with an outside entity whether public or private that can receive and forward reports
of sexual abuse or sexual harassment to the agency. For example, an agency may choose to
provide access to an external reporting hotline, or may provide a method for inmates to send
confidential correspondence to an external entity. The standard thus provides flexibility for a
facility to choose or develop the most appropriate external reporting mechanism to fit its needs.


To be sure, the Department recognizes the value of internal hotlines and encourages their
use. Indeed, the final standards require multiple internal ways for inmates to privately report
sexual abuse and sexual harassment. However, the Department agrees with advocates and
inmates who argued that an external reporting mechanism is necessary to address situations in
which victims do not feel safe reporting to anyone inside the correctional system.


The standard requires lockups and community confinement facilities to inform detainees
or residents of at least one way to report abuse or harassment to a public or private entity or
office that is not part of the agency, but does not require them affirmatively to provide detainees
and residents with access, as is the case for prisons, jails, and juvenile facilities. Unlike adult
prisons and jails and juvenile facilities, lockups typically hold inmates briefly before release or
transfer to a jail, and community confinement facility residents usually are able to leave the
facility during the day for various reasons and generally have greater access to community
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resources. Hence, the populations of the latter facilities will generally have greater access to
make contact outside these of these facilities.


Comment. Many advocates, as well as former and current inmates, commented that the
standards must allow confidential reporting because some inmates may be too afraid of
retaliation to report otherwise, even when reporting to an outside entity. One inmate
rec
rape crisis centers and other community support groups commented that confidential reporting is
important because, in their experience, victims are much more likely to report sexual abuse and
cooperate with the investigation when they feel safe in doing so.


A number of inmates and advocates suggested that some victims would not report an
tity was not revealed,


and therefore requested complete confidentiality as an option. In contrast, many correctional
agencies expressed concern that such an option would prevent them from learning about
problems within their facilities and would preclude thorough investigations into allegations, in
tension with the goals of a zero-tolerance policy.


One commenter recommended that, in case agency officials are not responsive, the
outside entity should have the option to take information to outside law enforcement if deemed


Response. The Department recognizes the potential tension between encouraging
inmates to report sexual abuse and ensuring that facilities have sufficient information to
investigate allegations and address safety concerns. The final standard includes language
requiring the outside reporting entity to allow the victim to remain anonymous upon request and
retains the language from the proposed standard that requires facility staff to accept anonymous


basic information about the allegation. Ideally, a facility would receive complete information
about every alleged incident of sexual abuse, including a first-hand report from the victim. But
an anonymous report about an incident is preferable to no report at all. As many commenters
noted, reports made anonymously are otherwise unlikely to be reported; thus, providing this
avenue should actually increase the amount of information available to the facility. In addition,
even if such a report may not allow for a full investigation into the incident, providing
information about an incident generally, without the identity of the victim, will alert staff to
potential concerns and may help reveal unsafe areas within the facility.


With regard to reporting to law enforcement, nothing precludes an outside reporting
entity from reporting allegations of abuse to the relevant law enforcement authorities or other
entities, as appropriate. The outside entity should also have the discretion to report specific
incidents at different administrative levels within a facility. If, for example, the facility
investigator is the subject of an inmate report, the outside entity should forward that report to the
facility superintendent or other agency administrator, instead of to the investigator.


Comment. Some advocacy groups requested that the standards mandate entering into a
memorandum of understanding with an outside agency to serve as a third-party reporting entity,
and allow reliance on an independent, internal reporting option only if documented attempts to
enter into such agreements are unsuccessful. On the other hand, many correctional agencies
opposed any requirement for a formal agreement with an outside entity as unnecessary,
expensive, and burdensome. Some facilities noted that finding a third party to provide such a
service might be difficult in rural areas.







103


Response. Many facilities would benefit from a formal agreement or memorandum of
understanding to ensure that inmates can effectively report allegations of sexual abuse and sexual
harassment. Indeed, some correctional agencies noted that they already have in place these types
of agreements. Other facilities are able to provide outside services without such an agreement,
whether through a private entity or through a government office that is external to and
independent from the correctional agency. Given the varying needs and abilities of different
facilities, the Department has opted to grant agencies discretion to provide the requisite external
reporting mechanism in the most appropriate manner for the specific facility or incident at issue.


Comment. Some correctional agencies expressed concern that the proposed standard
would conflict with applicable State law. For example, the Florida Department of Corrections
stated that, under Florida law, it maintains authority over investigations within the prison system,
and that requiring inmates to report allegations to an entity that has no jurisdiction would conflict
with a State statute.


Response. The standard does not require the external reporting entity to investigate the
allegations of sexual abuse. Rather, the external entity should receive and immediately forward
inmate reports of sexual abuse and sexual harassment to agency officials, keeping the name of
the inmate anonymous upon request.


Comment. A juvenile justice agency and the Council of Juvenile Correctional
Administrators requested that § 115.351(e) be revised to require agencies to provide a method


obliged to report sexual abuse and harassment of youth, there should be no provision for


Response. The Department does not believe that private reporting conflicts with the
obligation to comply with mandatory reporting laws. In requiring agencies to provide a method


agencies must enable staff to report abuse or harassment directly to an investigator,
administrator, or other agency entity without the knowledge of the
colleagues or immediate supervisor. A private reporting mechanism may provide a level of
comfort to staff who are concerned about retaliation, especially where the staff member reports
misconduct committed by a colleague. As some advocates noted, a private reporting option,
partnered with zero tolerance for sexual abuse, may encourage staff who would otherwise remain
silent, despite mandatory reporting laws, to report sexual abuse and sexual harassment.


Comment. In the NPRM, the Department noted that the Department of Defense provides


of a sexual assault to specified employees or contractors and receive medical treatment and
counseling without triggering the official investigative process and, subject to certain exceptions,
without requiring the notification of command officials or law enforcement. See Department of
Defense Directive 6495.01, Enclosure Three; Department of Defense Instruction 6495.02.
NPRM Question 23 asked whether the final standards should mandate that agencies provide
inmates with the option of making a similarly restricted report to an outside public entity, and to
what extent, if any, such an option would conflict with applicable State or local law.


Correctional agencies that responded to this question were generally opposed to a
reporting option that would prohibit an official investigation. Agencies stressed the need to
adequately investigate any potential abuse in order to ensure inmate safety and compliance with
other standards. Some stated that a restricted reporting option would conflict with the goals of a
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zero-tolerance policy; others suggested it could conflict with State laws requiring mandatory
reporting. One commented that a restricted reporting option would be contrary to the intent of
the Prison Litigation Reform Act, which seeks to encourage issues to be brought to the attention
of prison administrators before litigation occurs. Advocacy groups generally did not focus on
Question 23, but many advocate comments recommended that the standards return to the


proposed language that allowed inmates to request confidentiality or permit
w student stated that inmates should


be entitled to separate their need for medical care from the investigation process, particularly if
the inmate believes an investigation is unlikely to positively affect the situation or may lead to
danger.


Response. R


the abuser for purposes of discipline and preventing further abuse. In some cases, a victim will
be too fearful to report if he or she knows that the information will be disseminated beyond
medical staff. The Department recognizes that, in the absence of a restricted reporting policy,
some victims will not seek needed care.


The cost of a restricted reporting policy, however, is that the institution cannot take steps
to prevent the recurrence of the abuse. The dynamics of sexual abuse in correctional facilities
make it quite likely that an abuser will subsequently abuse other inmates. An agency that learns
of such abuse is far better equipped to prevent future incidents.


Given the competing costs and benefits of restricted reporting policies, the Department
chooses not to include in the standards a requirement to adopt a restricted reporting option.
Instead, provisions in other standards are designed to mitigate the risks that inmates may be too
fearful to come forward. The final standard requires each prison, jail, and juvenile facility to
provide multiple ways for inmates to report sexual abuse and sexual harassment, including at
least one external reporting mechanism. Anonymous reports must be accepted, but all reports
will be forwarded to the facility for investigation. These requirements will enable some inmates
who are reluctant to report to facility authorities some ability to find support, and may lead them
to reconsider their initial decision not to come forward. In addition, this system should ensure
that the facility is made aware of allegations of abuse, while protecting the identities of those
inmates who would not come forward if they were not permitted to report anonymously. Finally,
§§ 115.82 and 115.83 provide that facilities may not condition any medical or mental health care


ensuing investigation. A victim who needs care but is
reluctant to name the perpetrator of the abuse or who may not even admit that the injury
occurred as result of a sexual assault must be offered the same level of care as any other inmate
presenting similar injuries. Given these requirements, the Department has determined it is not
necessary to include a restricted reporting option.


Comment. Some advocacy organizations recommended that the Department include
NPREC supplemental immigration standard ID-7, which would require agencies to provide
contact information for relevant consular and DHS officials to immigration detainees. These
commenters noted that, for these detainees, the DHS Office of the Inspector General and the
Office for Civil Rights and Civil Liberties, as well as consular offices, serve the ombudsperson
function that is contemplated in the final standard and thus should be made available to
immigration detainees who complain of sexual abuse.
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Response. The final standard requires that individuals detained solely for civil
immigration purposes in State, local, or BOP facilities be provided with information on how to
contact relevant consular officials as well as relevant DHS officials.


Exhaustion of Administrative Remedies (§§ 115.52, 115.252, 115.352)


Summary of Proposed Rule


Paragraph (a) of the standard contained in the proposed rule governed the amount of time
allotted inmates to file a request for administrative remedies (typically known as grievances)
following an incident of sexual abuse. The proposed standard set this time at 20 days, with an
additional 90 days available if an inmate provides documentation, such as from a medical or
mental health provider or counselor, that filing sooner would have been impractical due to
trauma, removal from the facility, or other reasons.


Paragraph (b) of the proposed standard governed the amount of time that agencies have to
resolve a grievance alleging sexual abuse before it is deemed to be exhausted, in order to ensure
that the agency is allotted a reasonable amount of time to investigate the allegation, after which
the inmate may seek judicial redress. Paragraph (b) required that agencies take no more than 90
days to resolve grievances alleging sexual abuse, unless additional time is needed, in which case
the agency may extend up to 70 additional days. The proposed standard did not count time
consumed by inmates in making appeals against these time limits.


Paragraph (c) required that agencies treat third-party notifications of alleged sexual abuse
as a grievance or request for informal resolution submitted on behalf of the alleged inmate victim
for purposes of initiating the agency administrative remedy process. The proposed standard
required reports of sexual abuse to be channeled into the normal grievance system (including
requests for informal resolution where required) unless the alleged victim requested otherwise.
This requirement exempted reports from other inmates in order to reduce the likelihood that
inmates would attempt to manipulate staff or other inmates by making false allegations. The
proposed standard permitted agencies to require alleged victims to perform properly all
subsequent steps in the grievance process, unless the alleged victim of sexual abuse is a juvenile,
in wh
the juvenile does not consent.


Paragraph (d) governed procedures for dealing with emergency claims alleging imminent
sexual abuse. The proposed standard required agencies to establish emergency grievance
procedures resulting in a prompt response unless the agency determined that no emergency
exists, in which case the grievance could be processed normally or returned to the inmate, as
long as the agency provides a written explanation of why the grievance does not qualify as an
emergency. To deter abuse, the proposed standard provided that an agency could discipline an
inmate for intentionally filing an emergency grievance where no emergency exists.


Changes in Final Rule


The final standard includes numerous changes.
First, the final standard requires that agencies not impose any deadline on the submission


of a request for administrative remedies regarding sexual abuse incidents.
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Second, the final standard no longer requires agencies to treat third-party notifications of
alleged sexual abuse as a grievance or request for informal resolution submitted on behalf of the
alleged inmate victim for purposes of initiating the agency administrative remedy process.
Rather, the final standard requires agencies to allow third parties to submit grievances on behalf
of inmates. If a third party submits such a request on behalf of an inmate, the facility may
require as a condition of processing the request that the alleged victim agree to have the request
submitted on his or her behalf, and may also require the alleged victim to personally pursue any
subsequent steps in the administrative remedy process. The final standard also provides that
third parties, including fellow inmates, staff members, family members, attorneys, and outside
advocates, shall be permitted to assist inmates in filing requests for administrative remedies
relating to allegations of sexual abuse.


Third, the final standard revises the emergency-grievance provision, which allows an
inmate to seek an expedited response where the inmate alleges that he or she is subject to a
substantial risk of imminent sexual abuse. As in the proposed standard, the final standard
requires an initial agency response within 48 hours and a final decision within five days.
However, the standard no longer requires that, if the agency determines that no emergency
exists, it must process the grievance as a non-emergency grievance.


The final standard forbids agencies from requiring inmates to seek informal resolution of
a grievance alleging sexual abuse as a prerequisite to submitting a formal request for
administrative remedies.


The final standard provides that agencies shall ensure that inmates may submit requests
for administrative remedies without needing to submit the request to the alleged abuser, and that
no request will be referred to an alleged abuser.


The final standard states expressly that an agency that lacks administrative procedures to
address inmate grievances regarding sexual abuse need not create such procedures in order to
comply with the standard.


Comments and Responses


Comment. Several State correctional agencies asserted that imposing a standard
governing the exhaustion of administrative remedies would undermine or violate the Prison
Litigation Reform Act (PLRA).


Response. The final standard is not inconsistent with the PLRA. The PLRA does not
require a State to impose any particular administrative exhaustion requirements. Rather, the


bringing an action under Federal law. 42 U.S.C. 1997e(a). The PLRA thus affords States a
procedural defense in court by requiring inmates with grievances to satisfy such administrative
exhaustion requirements as States may adopt. Providing a State with an incentive to structure an
administrative remedy in a particular manner would n
requirement that he or she exhaust whatever administrative remedies a State ultimately chooses
to make available. Furthermore, the PLRA does not immunize from change any exhaustion
requirements that States may adopt, nor does it bar the use of Federal financial incentives, such
as the incentives provided by PREA, to induce States to revise their requirements.


Comment. Several correctional agency commenters noted that they either do not have
administrative remedy proceedings at all, or otherwise do not apply their administrative remedy
proceedings to allegations or grievances involving sexual abuse. Some such commenters, joined







107


by a number of advocacy organizations, suggested that administrative remedy procedures are not
appropriate for grievances involving sexual abuse.


Response. Paragraph (a) of the final standard clarifies that an agency need not create
administrative procedures to address grievances involving allegations of sexual abuse if it
currently lacks such procedures. This standard is meant to govern only the contours of
administrative remedy procedures, due to the fact that under the PLRA, exhaustion of any such
procedures is a prerequisite to access to judicial remedies. The Department leaves to agency
discretion whether to utilize such administrative remedies as part of its procedures to combat
sexual abuse. As noted in § 115.51 and its counterparts, agencies must provide multiple internal
ways to report abuse, as well as access to an external reporting channel. A grievance system
cannot be the only method and should not be expected to be the primary method for inmates


confidentiality and fear
of retaliation, whether or not well-founded, may discourage inmates from availing themselves of
administrative remedies.


An inmate in an agency that lacks any administrative remedies may proceed to court
directly. Accordingly, this standard is inapplicable to agencies that lack administrative remedy
schemes. Likewise, if an agency exempts sexual abuse allegations from its administrative
remedies scheme, an inmate who alleges sexual abuse may proceed to court directly with regard
to such allegations, and this standard would not apply. Some agencies exempt sexual abuse
allegations from their remedial schemes entirely, such as the West Virginia Division of
Corrections,33 while others exempt only such allegations against staff, such as the City of New
York Department of Correction.34 In the latter case, this standard would continue to apply to
allegations against inmates.


Comment. Many advocates recommended that the final standard require that agencies
not impose any time limit for submitting administrative grievances alleging sexual abuse. These
commenters opined that inmates may take months or even years to report sexual abuse, perhaps
waiting until their abuser is no longer housed or posted in their vicinity. Commenters stressed
that the time limits would pose particular difficulties for juveniles, who may be more hesitant
than adults to report abuse. Some advocates recommended eliminating the deadline altogether,
while others suggested that if a deadline were required, it should be 180 days.


The 90-day extension provision received significant criticism. Advocates asserted that
obtaining the documentation required by the proposed standard to justify such an extension
would be difficult at best and often impossible. Many correctional agency commenters agreed
with advocates that the 90-day extension was unworkable. One State correctional agency
commented that such a requirement might well subject its counselors and mental health
providers to complaints and lawsuits for failing to provide requested documentation in a timely
manner.


Response. After considering the many comments on this issue, the Department has
revised the standard to require that agencies not impose any time limit on the filing of a
grievance alleging sexual abuse. While some inmates will submit false grievances, it is unlikely
that the number of such false grievances will rise appreciably if an inmate is granted more time
to submit a grievance regarding sexual abuse. Even in an agency with a 20-day limit, an inmate


33 See W.Va. Code 25-1A-2(c); White v. Haines, 618 S.E.2d 423, 431 (W. Va. 2005).
34 See City of New York Department of Correction, Directive 3375R-A, at 2 (2008), available at
http://www.nyc.gov/html/doc/downloads/pdf/3375R-A.pdf.
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who is inclined to invent an incident of sexual abuse could simply allege that it occurred within
20 days. The Department found merit in comments that expressed concern that inmates may
require a significant amount of time in order to feel comfortable filing a grievance, and might
need to wait until their abuser is no longer able to retaliate. Requiring the removal of time limits
increases the ability of such inmates to obtain legal redress and increases the chance that
litigation will play a beneficial role in ensuring that correctional systems devote sufficient
attention to combating sexual abuse.


The Department considered revising the standard to allow a lengthy time limit, such as
180 days, but concluded that no interest is served by allowing the filing of grievances up until
that point but not beyond. Importantly, one key time limit will still apply: The statute of
limitations. Federal suits filed against State officials under 42 U.S.C. 1983 are governed by the
general State personal injury statute of limitations, see Owens v. Okure, 488 U.S. 235 (1989),
which in the vast majority of States is three years or less.35 Paragraph (b)(4) clarifies that this


applicable statute of limitations has expired. Thus, if the applicable State statute of limitations is
three years, an inmate who files a grievance alleging that abuse occurred four years ago will be
unable to seek judicial redress after exhausting administrative remedies if the agency asserts a
statute of limitations defense. The statute of limitations provides a backstop against the filing of
stale claims, as it does for analogous claims of sexual abuse experienced in the community at
large.


Paragraph (b)(2) has been added to make clear that paragraph (b)(1) applies only to those
portions of a grievance that actually involve allegations of sexual abuse. In other words, if an
agency applies time limits to grievances that do not involve allegations of sexual abuse, inmates
may not circumvent those timelines by including such allegations in a grievance that also alleges
sexual abuse.


Comment. Several advocacy groups recommended that the final standard mandate that
agencies allow inmates to submit a formal grievance without first requiring them to avail
themselves of informal grievance processes. Commenters noted that, in cases where an inmate
alleges sexual abuse by a staff member, informal resolution may require the inmate to interact
with the perpetrator or with a person who may be complicit in the abuse.


Response. The final standard prohibits requiring inmates to seek informal resolution of a
grievance alleging sexual abuse as a prerequisite to submitting a formal request for
administrative remedies. Informal resolution typically requires the inmate to discuss the subject
of the grievance with staff. In the case of sexual abuse, this process is unlikely to resolve the
grievance, and may force the inmate to discuss the grievance with the abuser or with a staff
member who works closely with the abuser.


Comment. Several advocates recommended that the final standard require that agencies
ensure that inmates may file grievances without having contact with their alleged abusers.


Response. The final standard makes clear that agencies shall establish procedures
pursuant to which inmates can submit grievances alleging sexual abuse to staff members who are


35 See Martin A. Schwartz, 1 Section 1983 Litigation § 12.02[B][5] (2007 ed.). Several courts of appeals have held
that the same statute of limitations should apply to actions against Federal officials filed under Bivens v. Six
Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971). See Kelly v. Serna, 87 F.3d
1235, 1238 (11th Cir. 1996) (citing cases).
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not subjects of the complaint, and that such grievances may not be referred to any subject of the
complaint. These explicit protections will help ensure that inmates are not dissuaded from
submitting grievances following sexual abuse, and that staff members who are subjects of such
grievances cannot influence the administrative process that ensues.


Comment. Few comments were received on the elements of the proposed standard that
governed the amount of time to resolve administrative grievances involving allegations of sexual
abuse. A few commenters believed the timeframe was too long, while one State correctional
agency recommended extending the presumptive time limit from 90 days to 100.


Response. The final standard retains the basic structure of this provision, with certain
changes. Paragraph (d)(2) clarifies that the 90-day time period does not include time consumed


in preparing any


the inmate the full remedy sought.
The Department added paragraph (d)(4) in the final standard to address comments that


the proposed standard, as written, could be interpreted to mean that a grievance might not be
considered exhausted if a correctional agency adopted the 90/160-day time limits but
nevertheless failed to timely respond to a grievance alleging sexual abuse. Paragraph (d)(4)
makes clear that, when an agency fails to respond to an administrative grievance alleging sexual
abuse according to its guidelines, an inmate may consider that failure a denial at the
corresponding level of administrative review, including at the final level (in which case, the
inmate may consider the absence of a timely response as the final agency decision for purposes
of exhaustion).


Comment.
that an agency treat any notification of an alleged sexual assault as a grievance, regardless of the
method by which notification was made (other than by notification by a fellow inmate), would
pose administrative difficulties, particularly when such notification came from a third party.
Commenters suggested that it would be burdensome and impracticable to require staff to
complete a grievance form on behalf of an inmate whenever staff learns of an allegation of
sexual abuse.


Conversely, several commenters supported a requirement that agencies treat any
notification of alleged sexual assault as a grievance, including notifications by other inmates.
These commenters stated that complicated administrative processes could frustrate the ability of
victims of sexual abuse to exhaust their remedies and seek redress in court. Commenters noted
that difficulties in filing and exhausting grievances were particularly acute for complaints
involving sexual abuse. Further, many commenters (including correctional agency commenters)
noted that juveniles may be more susceptible to peer pressure or other factors that might dissuade
them from pursuing a valid grievance alleging sexual abuse. These commenters expressed
concern over the provision in the proposed standard that allowed agencies not to treat a
notification as a grievance if the alleged victim requests that it not be processed as such.


Response. The final standard does not require agencies to treat any notification as a
grievance. Rather, paragraph (e)(1) provides that third parties shall be allowed to submit such
grievances on behalf of inmates (and to assist inmates in submitting grievances alleging sexual
abuse). If a third party files such a request on behalf of an inmate, the facility may require as a
condition of processing the request that the inmate agree to have the request filed on his or her
behalf, and may also require the inmate to pursue personally any subsequent steps in the
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administrative remedy process. If the inmate declines to have the request processed on his or her


With regard to juvenile facilities, the final standard requires that agencies accept third-


This revision addresses concerns that juveniles may be particularly reluctant to agree to the filing
of a grievance by a third party. Because parents and guardians represent reliable sources for
such complaints, it is appropriate to require their complaints to be treated as grievances, even
where the juvenile requests otherwise.


The Department is sympathetic to agency concerns that the requirement in the proposed
standard was impractical. In light of other changes to the proposed standard, there is less need to
require that a third-party notification be treated as a grievance. By requiring that agencies not
impose a deadline on submitting an administrative grievance alleging sexual abuse, allowing


in filing their own grievances, and requiring agencies to implement procedures to avoid the
submission or referral of complaints to their subjects, the Department has made it significantly
easier for sexual abuse grievances to be filed by the victim or by someone acting expressly on


es, the Department concludes that it is no longer
worthwhile to require agency staff to file grievances whenever they hear of an allegation.


Comment. Some commenters expressed concern that inmates may attempt to circumvent
otherwise applicable rules by piggybacking grievances that are governed by those rules onto
allegations involving sexual abuse, which may be treated differently.


Response. The final standard addresses this concern in three places. As noted above,
paragraph (b)(2) states that the agency may apply otherwise applicable time limits on any portion


in paragraph (d)(1) makes clear that the 90-day time limit applies only to those portions of
grievances that actually allege sexual abuse. These changes ensure that inmates cannot
circumvent stricter deadlines for grievances that do not involve sexual abuse by bootstrapping
such grievances onto a grievance that also alleges sexual abuse. Finally, paragraph (f)(2)
clarifies that only the portion of a grievance that involves an allegation of substantial risk of
imminent sexual abuse need be treated as an emergency grievance.


Comment. Some correctional agency commenters remarked that the emergency
procedures required in these standards will be difficult to implement.


Response. The Department believes that the time limits in the emergency procedures
provision are reasonable. As noted in the NPRM, these procedures are modeled on emergency
procedures already in place in several State correctional agencies. Numerous correctional
agencies (and many other commenters) emphasized the need for an immediate response to
serious allegations of imminent sexual abuse, and this provision should assist such efforts.


Comment. The proposed standard, in paragraphs (d)(3) and (d)(4), would have permitted
agencies to make an initial determination that an emergency grievance did not involve a
substantial risk of imminent sexual abuse, and thereafter treat the grievance not as an emergency
grievance but rather as an ordinary grievance. Numerous commenters objected to this provision
of the proposed standard, noting that agencies could make such an initial determination and thus
not be required to provide an initial response within 48 hours or a final agency decision within 5
calendar days. These commenters expressed concern that this escape valve for agencies could
essentially swallow the entire rule by allowing agencies to make an initial determination in
response to any emergency grievance and thereafter ignore the truncated timelines designed to
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these commenters argued, the consequences could be disastrous for the inmate involved.
Response. The final standard requires the agency to treat all grievances alleging the


substantial risk of imminent sexual abuse as emergency grievances, even if the agency
determines that no such risk exists. In the event the agency makes that determination, it shall
document that decision, but it must do so within the timeframes required by the emergency
grievance procedure.


Comment. Numerous commenters objected to paragraph (d)(5) of the proposed standard,
noting that it would permit agencies to discipline inmates who submitted emergency grievances
while fearing imminent sexual abuse, but where the agency determined that no such danger
existed. Commenters stated that such a rule would have a chilling effect on valid grievances,
because inmates would fear reprisal if an agency made a factual determination that the grievance
did not meet the threshold required for an emergency grievance, even where the inmate believed
he or she was in danger. Some commenters recommended that no disciplinary measures should
be allowed.


Response. Paragraph (g) of the final standard provides that an agency may discipline an
inmate for submitting a grievance alleging sexual abuse only where the agency can demonstrate
that the inmate submitted the grievance in bad faith. Upon reconsideration, the Department
agrees that the proposed standard erred in allowing discipline whenever an emergency was found
not to exist, without requiring a showing of bad faith.


However, the Department declines to revise the standard to disallow disciplinary
measures entirely. Agencies should have the discretion to discipline inmates who are not victims
of sexual abuse but who attempt to circumvent agency rules by making intentionally frivolous
allegations. Such allegations not only waste agency time and resources but also may make
correctional officials more dubious about allegations of sexual abuse in general, which could
lead to valid allegations receiving insufficient attention.


Access to Outside Support Services (§§ 115.53, 115.253, 115.353)


Summary of Proposed Rule


In the standard contained in the proposed rule, paragraphs (b) and (c) of §§ 115.22,
115.222, and 115.322 required agencies to maintain or attempt to enter into memoranda of
understanding or other agreements with community service providers that could provide inmates
with confidential emotional support services related to sexual abuse. The proposed standard also
required agencies to maintain copies of agreements or documentation showing attempts to enter
into agreements.


Sections 115.53, 115.253, and 115.353 required agencies to provide inmates access to
outside victim advocacy organizations for emotional support services related to sexual abuse,
similar to the NPREC s recommended standard. The proposed standard required that such
communications be as confidential as possible consistent with agency security needs. In
addition, the proposed standard required that juvenile facilities be instructed specifically to
provide residents with access to their attorneys or other legal representation and to their families,
in recognition of the fact that juveniles may be especially vulnerable and unaware of their rights
in confinement. The proposed standard mandated that juvenile facilities provide access that is
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reasonable (and, with respect to attorneys and other legal representation, confidential) rather than
unimpeded.


Changes in Final Rule


The final standard includes several small changes.
First, the language from § 115.22(b) and (c) and its counterparts has been moved into


§ one substantive change has been made in this
area: The final standard requires all juvenile agencies to maintain or attempt to enter into
memoranda of understanding or other agreements with community service providers that are able
to provide residents with emotional support services related to sexual abuse. The proposed
standard had exempted juvenile agencies that were legally required to provide such services to
all residents.


Second, the final standard includes, in the standards for prisons/jails and juveniles, access
to immigrant services agencies for persons detained solely for civil immigration purposes in
State, local, and BOP facilities.


Third, where the proposed standard required that the facility enable reasonable


in as confidential a
manner facility is also required to inform the victim of the extent to which
communications will be monitored and the extent to which reports of abuse will be forwarded to
authorities in accordance with mandatory reporting laws.


Comments and Responses


Comment. As noted above, § 115.22 of the proposed standards appeared to cause
confusion because it covered both agreements regarding outside reporting and agreements
regarding support services for victims. In addition, commenters were unclear as to how § 115.22
interacted with § 115.53, given the topical overlap.


Response. For clarity, the subject matter covered by proposed standard § 115.22 has
been moved into §§ 115.51 and 115.53, as appropriate.


Comment. Numerous nonprofit organizations and some inmates supported the
requirement in the proposed standard that agencies maintain or attempt to enter into memoranda
of understanding or other agreements with community service providers that could provide
inmates with confidential emotional support services related to sexual abuse. These
organizations recommended that the agreements between correctional agencies and victim
advocacy organizations clarify the services that the organizations can provide and the limits to
confidentiality.


Response. The Department agrees that such clarifications are a best practice and will
assist the facilities in meeting their obligation to inform victims of the extent to which reports of
abuse will be forwarded to authorities in accordance with mandatory reporting laws. As many
service providers noted, affording victims the opportunity for confidential discussions with
advocates will help them feel more supported and thus more likely to report abuse and cooperate
with its investigation and prosecution.
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Comment. A few service providers recommended expanding this standard to include
sexual harassment. One organization also recommended requiring agreements with agencies that


Response.
However, the need is greatest with regard to victims of sexual abuse who are currently
incarcerated. Transitioning into the community is, of course, extremely important, but other
programs currently exist to serve the needs of reentry more generally.


Comment. Some correctional agencies expressed concern that this standard could
threaten the Victims of Crime Act (VOCA) funding of victim services organizations.


Response. Through a separate rulemaking process, the Department intends to propose
removing the current ban on VOCA funding for treatment and rehabilitation services for
incarcerated victims of sexual abuse. In addition, even under current requirements, victim
services organizations can use other funding to serve incarcerated victims without violating the
VOCA requirements.


Comment. The AJA noted that many jails are in rural areas and do not have local
agencies to assist.


Response. In such cases, the jail would need only to document its efforts to obtain such
assistance and show that there are no local programs that can help.


Comment. One State juvenile justice agency recommended expanding the exception in
proposed standard § 115.322, which required juvenile facilities to attempt to enter into
memoranda of understanding with community service providers to provide residents with
emotional support services related to sexual abuse. The proposed standard contained an
exception for facilities that were already legally required to provide such services; the
commenter recommended excepting all agencies that in fact provide such services, whether or
not they are legally required to do so.


Response. The final standard removes this exception. A own support services
may be helpful, but are inherently limited in this context through no fault of their own by
being situated in and run by the facility in which the abuse occurred, and in which the abuser
either lives or works. Whether or not a facility provides such services, therefore, does not affect
the need to allow access to outside support.


Comment. Most commenters, including some correctional agencies, expressed support
for the requirement that agencies provide inmates with access to outside victim advocates for
emotional support services related to sexual abuse. Many advocates, inmates, and a United
States Senator expressed concern regarding language in the proposed standard requiring


victims who receive confidential support are more likely to report their assault and cooperate
with the investigation. Some advocacy organizations proposed replacing that phrase


about allowing confidential communications, because it might lead to incidents being reported to
outside organizations without enabling the facility to learn of the incidents.


Response. The Department believes that it is important for victims to have access to
confidential services. The Department concludes that
should be removed because the broad phrasing could create a significant potential for overuse by
agencies. The final standard requires agencies to
inmates and these organizations, in as confidential a manner The final standard


it may be difficult for agencies
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to ensure complete confidentiality with all forms of communication due to factors such as the
physical layout of the facility or the use of automatic phone monitoring systems, which may be
difficult to suspend for support calls without requiring the inmate to make a specific request.


Comment. Some advocacy groups also recommended that the juvenile standard include
access to family members and opportunities for family involvement.


Response. While the Department welcomes agencies and victims service organizations
who are able to integrate family members into the counseling process, the logistical challenges of
doing so counsel against adding such a requirement to the standard.


Comment. Various inmates and one sheriff s office expressed concerns with the logistics
of allowing victims to contact outside support services. Many facilities are set up with open
phone banks in common day rooms, and the inmate would have to specifically request to use a
private phone in order to make a completely confidential phone call.


Response. Providing access to outside support services may involve surmounting
logistical hurdles, but the potential benefits of such access should make the effort worthwhile.
The National Resource Center for the Elimination of Prison Rape is available to help facilities
develop ways to provide such access.


The Department encourages agencies to establish multiple avenues for inmate victims of
sexual abuse to contact external victim services agencies. While not ensuring optimal privacy,
phones may provide the best opportunity for inmates to seek help in a timely manner. Privacy
concerns may be allayed through other methods of contacting outside organizations, such as
allowing confidential correspondence, opportunities for phone contact in more private settings,
or the ability of the inmate to make a request to contact an outside victim advocate through a
chaplain, clinician, or other service provider.


Comment. Another inmate stated that, because he is incarcerated for a sex crime, he was
not able to receive assistance from a sexual assault services provider.


Response. The Department expects that organizations that enter into such memoranda of
understanding should help victims of sexual abuse without regard to whether they may have
perpetrated sexual abuse in the past.


Comment. One inmate expressed a preference for in-person counseling.
Response. The Department is aware that some correctional systems have been able to


offer in-person counseling, and encourages systems to consider doing so. However, logistical
challenges militate against making this a requirement in the standard.


Comment. One State juvenile justice agency recommended that contact with outside
services be at the discretion of agency mental health staff.


Response. The purpose of this standard is for victims to be able to reach out for help
without seeking staff approval, which may require disclosing information to staff that the
resident may prefer, at least for the time being, to remain confidential.


Comment. A regional jail association recommended providing specific actions or
checklists to help guide auditors.


Response. The National Resource Center for the Elimination of Prison Rape will do so.
Comment. Some advocacy organizations commented that the Department should adopt


NPREC supplemental immigration standard ID-8, which would require agencies with
immigration detainees to provide those individuals with access to community service providers
that specialize in immigrant services, as well as supplemental standard ID-1, which would
mandate agreements or memoranda of understanding with these organizations. These
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commenters noted that immigration detainees who suffer from sexual abuse may have unique
needs that only specialized service providers can meet.


Response. The Department agrees that agencies covered by these standards should
provide immigration detainees with access to service providers that can best meet their needs.
The final standards require that State, local, or BOP facilities that detain individuals solely for
civil immigration purposes provide those individuals with access to immigrant services agencies.
It also requires agencies to enter into, or attempt to enter into, agreements with organizations that
provide these services.


Third-Party Reporting (§§ 115.54, 115.154, 115.254, 115.354)


Summary of Proposed Rule


The standard contained in the proposed rule required facilities to establish a method to
receive third-party reports of sexual abuse and to distribute publicly information on how to report
sexual abuse on behalf of an inmate. In addition, the proposed standard required juvenile
facilities to distribute such informati


Changes in Final Rule


The final standard includes the proposed requirements and adds sexual harassment to its
scope.


Comments and Responses


Comment. A State association of juvenile justice agencies commented that the
s and their parents or


legal guardians would significantly increase postage expenses and suggested instead that the
information could be posted on a facility s website.


Response. This standard does not require mailings. The agency may, in its discretion,
make such information readily available through a website, postings at the facility, printed
pamphlets, or other appropriate means.


Comment. Some advocacy groups for juveniles recommended adding other family
members to the list of people who will receive this information, because it is common for youth
in juvenile facilities to have been raised by grandparents or other family members.


Response. The Department encourages facilities to provide notice to other family
members at its discretion, but believes that requiring the provision of such notice to parents and
legal guardians, plus attorneys, is sufficient for the purposes of a national standard.


Comment. Some advocacy organizations recommended adding sexual harassment to this
standard.


Response. Because sexual harassment can lead to further abusive behavior, the
Department agrees that it is appropriate to allow third parties to report incidents of sexual
harassment, as well as sexual abuse, and has made this change.


Staff and Agency Reporting Duties (§§ 115.61, 115.161, 115.261, 115.361)
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Summary of Proposed Rule


The standard contained in the proposed rule required that staff be trained and informed
about how to properly report incidents of sexual abuse while maintaining the privacy of the
victim. The proposed standard also required that staff immediately report (1) any knowledge,
suspicion, or information regarding incidents of sexual abuse that take place in an institutional
setting, (2) any retaliation against inmates or staff who report abuse, and (3) any staff neglect or
violation of responsibilities that may have contributed to the abuse. The proposed standard also


investigators, including third-party and anonymous reports.


Changes in Final Rule


The final standard includes several small changes. In paragraph (a), the staff reporting
requirements have been expanded to add sexual harassment, in addition to sexual abuse. This
paragraph no longer refers to incidents that


115.261(e), and 115.361(f), the final standard requires that the facility report all allegations of
sexual harassment, as well as sexual abuse, to the designated investigators.


In paragraph (b) of §§ 115.61, 115.161, and 115.261, and in paragraph (c) of § 115.361,
the Department has clarified the exception that allowed staff to reveal information relating to a
report o


y that staff
should not share information relating to a sexual abuse report unless necessary for the limited
purposes listed in the rule.


In §§ 115.61(c) and 115.261(c), the final standard requires medical and mental health
practitioners to inform inmates
their duty to report.


§§ 115.61(d), 115.161(c), 115.261(d), and 115.361(d).
Finally, the Department has made several changes to § 115.361(e)(3). The final standard


no longer requires that courts retaining jurisdiction over a juvenile be notified of any allegations
of sexual abuse. Rather, it requires that, where a court retains jurisdiction over an alleged


14 days of receiving the allegation.


Comments and Response


Comment. Several commenters recommended that the standard apply to reports relating
to sexual harassment as well as sexual abuse.


Response. Sexual harassment can be a predictor of and precursor to sexual abuse, and
should be brought to the attention of agency and facility leadership who can determine the
appropriate response, if any. The final standard therefore mandates that staff be required to
report any knowledge, suspicion, or information regarding an incident of sexual harassment that
occurred in a facility, retaliation against inmates or staff who reported such an incident, and any
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staff neglect or violation of responsibilities that may have contributed to an incident of sexual
harassment. In addition, the final standard requires that facilities report allegations of sexual
harassment to their designated investigators.


Comment. A S


Response. The Department agrees, and has changed §§ 115.61(a), 115.261(a), and
115.361 to clarify that staff must report any knowledge, suspicion, or information regarding an
incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is part
of the agency.


Comment. Several commenters requested that the standard allow for greater
confidentiality between inmates and medical and mental health staff. A State child services
agency observed that the requirement that clinicians disclose their duty to report before


d may prevent
necessary investigation and treatment. An advocacy group recommended that the standards
afford inmates an opportunity to speak confidentially with medical and mental health staff about
sexual abuse. Other advocacy groups recommended removing the requirement under
§§ 115.61(c), 115.161(c), and 115.261(c) that medical and mental health practitioners report
sexual abuse unless otherwise precluded by State or Federal law. Instead, these commenters
would require practitioners to determine whether, consistent with Federal, State, or local law and
the standards of their professions, they are required to report sexual abuse and to disclose these
reporting requirements to patients. In addition, these groups requested that the standards compel
providers to inform patients of any duty to report, as well as the limits of confidentiality, both at


these organizations would add


obligations to report sexual abuse.
Response. The Department agrees with commenters that it is essential that victims of


sexual abuse feel comfortable seeking medical and mental health care services, and recognizes


However, it is also critical that incidents of sexual abuse be brought to the attention of facility
and agency staff to enable the appropriate response measures detailed elsewhere in these
standards. The Department has therefore maintained the reporting requirement for medical and
mental health practitioners, unless otherwise precluded by law. Because this language is
preserved, a requirement that the agency specify in a written policy the extent of health care


accepted the comment
the practiti duty to report, in order to


emphasize that, while inmates should never be discouraged from reporting abuse, they must
understand that correctional medical and mental health practitioners cannot ensure complete
confidentiality.


Comment. Advocates also recommended adding language to §§115.61(b), 115.161(b),
and 115.261(b) to clarify that personnel who need to receive information related to a sexual
abuse report in order to make treatment, investigation, and other security and management
decisions shall receive only the information necessary for them to perform their job functions
safely and effectively. These commenters stated that the fact that a staff member needs some
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information about a sexual abuse report does not mean that all such information must, or should,
be shared.


Response. The Department agrees that it is important to limit, to the extent possible, the
information shared relating to a sexual abuse report. An individual who needs to know certain
information relating to a sexual abuse report should receive only the information necessary to
make treatment, investigation, and other security and management decisions and no more. The


§§ 115.61(b), 115.161(b), 115.261(b), and 115.361(c)
This revision makes clear that the standard requires facilities to prohibit the sharing of any more
information than is necessary to make treatment, investigation, or other security and management
decisions.


Comment. One State correctional agency recommended clarifying that the facility head
is the person responsible for ensuring that all allegations of sexual abuse, including third-party
and anonymous reports, are reported to appropriate investigative staff.


Response. The Department does not believe clarification is necessary. To the extent the
facility head is responsible for all facility operations, he or she is responsible for ensuring that
allegations are reported appropriately. The facility head may, of course, delegate responsibilities
to other supervisory staff who ultimately report to the facility head.


Comment. An inmate and an advocacy organization recommended that agencies be
required to take disciplinary action against staff who do not report their knowledge, suspicion, or
information relating to sexual abuse.


Response. The Department agrees that discipline may be warranted in such contexts, but
believes that is adequately addressed under §§ 115.76, 115.176, 115.276, and 115.376, which


shall be subject to disciplinary sanctions up to and including termination for violating agency


Comment.


interpretation.
Response


Comment. One commenter recommended that States pursue and investigate allegations
of violence against children through the relevant agency, such as child welfare agencies, that
investigate analogous allegations in the community.


Response. Each State has its own reporting system for allegations of child abuse and
neglect, and the fina
reporting laws. The final standard allows States appropriate discretion in determining which
agency conducts the investigation; a bright-line rule requiring a child welfare agency to conduct
the investigation would not necessarily ensure that investigations are conducted optimally.


Comment. Several commenters raised concerns about § 115.361(e)(3). State juvenile
justice agencies urged clarification that notice to the court is required only where the court
retains jurisdiction over an alleged juvenile victim, rather than jurisdiction over an alleged


The same commenters questioned the value of court notification of unsubstantiated allegations.


recommended that such notification be required to facilitate post-dispositional representation.
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Response. The final standard clarifies that the notification requirement in § 115.361(e)(3)
applies only to alleged victims, not alleged perpetrators. The Department agrees that where a
court retains jurisdiction over an alleged juvenile victim, notifying the ju
other legal representation of record of the allegation is appropriate, and has added this
requirement. Given this revision, the Department concludes that court notification is no longer
necessary. The Department has therefore replaced the court notification requirement under
§ 115.361(e)(3) with a requirement that, where a juvenile court retains jurisdiction over an


attorney or other legal representative of record within 14 days of receiving the allegation.
Comment. A coalition of juvenile advocacy organizations proposed revising the


parent/guardian notification exception in §
documen
facility has official documentation of parental termination, or has notice of other circumstances


-being which indicate that parents or legal


Response
appropriately defines the scope of agency discretion, and helps ensure that decisions will be
objective and not influenced by a desire to withhold information that could reflect poorly upon
the facility.


Comment. A number of advocates expressed concern that the proposed standard fails to
provide guidance regarding age of consent laws as they relate to how juvenile facilities should
handle the reporting of incidents of voluntary sexual contact between residents.


Response. The Department believes these concerns are addressed under the staff training
requirements of § 115.331, which requires specific training on, among other topics,
distinguishing between consensual sexual contact and sexual abuse between residents, relevant
laws regarding the applicable age of consent, and how to comply with relevant laws related to
mandatory reporting of sexual abuse to outside parties.


Agency Protection Duties (§§ 115.62, 115.162, 115.262, 115.362)


The Department has added this standard, which did not appear in the proposed rule, in
order to make explicit what was implicit in the proposed rule: That an agency must act
immediately to protect an inmate whenever it learns that he or she faces a substantial risk of
imminent sexual abuse.


Reporting to Other Confinement Facilities (§§ 115.63, 115.163, 115.263, 115.363)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.62, 115.162, 115.262,
and 115.362) required that a facility that receives an allegation that one of its inmates was
sexually abused at another facility must inform that other facility of the allegation within 14
days. The proposed standard also required the facility receiving the information to investigate
the allegation.
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Changes in Final Rule


The Department has made several small changes to this standard. In order to ensure that
facilities report allegations promptly, the Department has removed reference to the 14-day
timeframe in paragraph (a) and has added a new paragraph (b) requiring that such notification be
provided as soon as possible, but no later than 72 hours after receiving the allegation. The final
standard no longer requires that notification be in writing.


In paragraph (a), the Department has removed the word


designated as (b), now designated as (d


The Department intends for all facilities, including community confinement facilities, to
report allegations of sexual abuse occurring at any other facility. Accordingly, in § 115.263, the


y
includes lockups.


Comments and Responses


Comment. Numerous commenters, including both advocacy groups and correctional
agencies, recommended shortening the 14-day timeframe. Several commenters suggested


recommended requiring that verbal notice be provided within one business day, followed by
notice in writing within three business days. However, one county probation department
recommended extending the timeframe by allowing for a written report within 30 days, noting
that there may be occasions where the initial fact-gathering takes additional time, especially if
the complaint is against the facility manager.


Response. The Department is persuaded that a 14-day timeframe for reporting to other
facilities is too long, and that facilities should be required to report allegations of sexual abuse
occurring at other facilities to those facilities as soon as possible to encourage and facilitate a
prompt investigation. The Department has therefore revised the standard to require that facilities
provide notification as soon as possible, but no later than 72 hours after receiving an allegation.
Because written notification may not be as prompt as other means of notification, the
Department has removed the requirement that notification be in writing. Facilities are
encouraged, however, to document such notification in writing as a supplement to other
notification.


Comment. Several commenters expressed concern about the logistics of the notification
requirement in paragraph (a). A juvenile detention center and an association of juvenile justice
administrators remarked that they would not necessarily be able to identify the appropriate
investigative staff at the other facility, and did not believe they should have to attempt to do so.


PREA coordinator.
Response
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from § 115.61(e)(1).
The Department does not expect facilities to be able to identify the appropriate


investigative staff, especially at facilities operated by other agencies. Where a facility is
uncertain about whom to contact, it may simply contact the facility head.


Staff First Responder Duties (§§ 115.64, 115.164, 115.264, 115.364)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.63, 115.163, 115.263,
and 115.363) set forth staff first responder responsibilities, recognizing that staff must be able to
adequately counsel victims while maintaining security and control over the crime scene so that
any physical evidence is preserved until an investigator arrives. Specifically, the standard
required that the first responder separate abuser and victim, seal and preserve any crime scene,
and request that the victim not take any actions that could destroy physical evidence. Where the
first staff responder is not a security staff member, the proposed standard required that the
responder be required to request that the victim not take any actions that could destroy physical
evidence, and then notify security staff.


Changes in Final Rule


The Department has made several clarifying changes to this standard. The Department
has removed the phras


to paragraphs (a)(3) and (a)(4)
abuse occurred within a time period that still allows for the collection of physical evidence.


-law-enforcement
staff members, and has clarified that any evidence must be preserved until appropriate steps can
be taken to collect it. In paragraph (a)(3), the Department has clarified that victims must be
instructed to avoid actions that could destroy physical evidence, such as urinating or defecating,
only where appropriate given the incident alleged. The Department has also added a new
paragraph (a)(4), which requires the responder to ensure that the abuser not take any actions that
could destroy physical evidence.


Finally, the Department has clarified that the standard applies


Comments and Responses


Comment.
p
may persist for a long time and urging that staff assume that evidence may still be available in all
cases.
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Response. The Department agrees that paragraph (a)(1), which requires the first
responder to separate the alleged victim and the alleged abuser, and paragraph (a)(2), which
requires that any crime scene be protected until appropriate steps can be taken to collect any
evidence, should not be contingent upon the amount of time that has passed between the alleged
incident of sexual abuse and the allegation. However, the Department remains of the view that it
is appropriate to request that the alleged victim, and ensure that the alleged abuser, not take
certain actions such as brushing teeth, urinating, or drinking only when the abuse occurred
within a time period that still allows for the collection of physical evidence. Accordingly, the


s for the collection of
has added comparable language to paragraphs (a)(3)


and (a)(4).
Comment. An inmate recommended that the final standard require that first responders


make arrangements to have the victim transported within 4-6 hours of notification for screening,
evidence collection, and treatment for sexually transmitted diseases.


Response. The Department agrees that it is critical that victims receive emergency
medical care after an incident of sexual abuse, but believes that this need is adequately addressed
under §§ 115.82, 115.182, 115.282, and 115.382.


Comment. A State juvenile justice agency recommended that § 115.364(c) remove
smoking from the list of activities that victims should be requested to avoid post-incident. The
commenter suggested that references to smoking would be inapplicable in juvenile facilities.


Response. Because juveniles are sometimes able to smuggle contraband cigarettes into
facilities, the Department has retained language requiring first responders to request alleged
juvenile victims and abusers not to take any actions that could destroy physical evidence,
including smoking.


Comment. A county juvenile justice agency suggested that this standard conflicts with
§ 115.351(e), which requires agencies to provide a method for staff to privately report sexual
abuse and sexual harassment of residents. The commenter inquired whether a staff member
could choose to abandon the responsibilities outlined in this standard and privately report the
matter instead.


Response. The requirement that agencies provide a method for staff to privately report
sexual abuse and sexual harassment of residents is consistent with the staff first responder duties


member to respond to a report of sexual abuse. The first responder need not be the same staff
member who initially reports the allegation. For example, if a staff member privately reports
alleged sexual abuse to an investigator pursuant to §§ 115.51, 115.151, 115.251, or 115.351, the
investigator would then initiate protocols for responding to the allegation, including assigning
appropriate staff to fulfill the requirements set out in §§ 115.64, 115.164, 115.264, and 115.364.


Coordinated Response (§§ 115.65, 115.165, 115.265, 115.365)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.64, 115.164, 115.264,
and 115.364) required a coordinated response among first responders, medical and mental health
practitioners, investigators, and facility leadership whenever an incident of sexual abuse occurs.
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Changes in the Final Rule


The final standard requires the development of a written institutional plan to coordinate
responses.


Comments and Responses


Comment. NPRM Question 25 asked whether the proposed standard provided sufficient
guidance as to how compliance would be measured. Many commenters, including both agency
commenters and advocacy organizations, suggested that having a written plan would be a good
way to assess compliance. Other suggestions included documentation of responses or meeting
minutes.


Response. After reviewing the responses to this question, the Department concludes that
requiring a written plan would be the simplest and most effective way to document compliance,
and has revised the standard accordingly.


Comment. Former members of the NPREC recommended that specific details be added
to the standard, such as a list of actions to be coordinated, and that victim advocates be included
where the victim is a juvenile.


Response. The Department believes that it is not necessary to specify the set of actions to
be coordinated. As a general guide to ensuring that the victim receives the best possible care and
that investigators have the best chance of apprehending the perpetrator and as noted in the
discussion of this standard in the NPRM the Department recommends, but does not mandate,


needs, (2) informing the victim of his or her rights under relevant Federal or State law, (3)
explaining the need for a forensic medical exam and offering the victim the option of undergoing
one, (4) offering the presence of a victim advocate or a qualified staff member during the exam,
(5) providing crisis intervention counseling, (6) interviewing the victim and any witnesses, (7)
collecting evidence, and (8) providing for any special needs the victim may have. The use of
victim advocates is discussed in response to the comments on § 115.21 and its counterparts.


Comment. Other advocate commenters recommended that the Department specifically
require formal coordinated response teams and that the written plan include a specific list of staff
positions that make up the teams and their duties.


Response. While facilities are encouraged to formalize the composition of their response
teams, the Department believes that it is not necessary to mandate a specific list of staff positions
and duties, which may change based upon experience and personnel adjustments.


Comment. Many agency commenters supported the standard, but some expressed
concerns. One agency commenter suggested that the eight actions to be coordinated might fall
exclusively within the purview of the outside criminal investigating agency.


Response. This standard would not require any agency to take actions outside the scope
of its own authority, but only to coordinate with all responders involved.


Comment.
Response. The Department intends for this term to have its usual meaning: the staff


person or persons who first arrive at the scene of an incident.
Comment. One correctional agency stated that the use of a sexual assault response team


should be a recommendation rather than a mandate.
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Response. As noted in the NPRM, this standard was modeled after coordinated sexual
assault response teams (SARTs), which are widely accepted as a best practice for responding to
rape and other incidents of sexual abuse. However, whether a facility formally designates its
responders as a SART is at its discretion. As noted in the NPRM, agencies are encouraged to
work with existing community SARTs or may create their own plan for a coordinated response.


Comment. In response to NPRM Question 25, which asked whether this standard
provided sufficient guidance as to how compliance would be measured, many commenters,
including agency commenters and advocacy organizations, suggested that the existence of a
written plan should constitute compliance. Other suggestions recommended using
documentation of responses or meeting minutes as proof of compliance.


Response. The final standard requires facilities to develop a written institutional plan to
coordinate responsive actions. An auditor will measure compliance by ensuring that a facility
has such a plan in place and that the plan is sufficient to ensure a coordinated response. For
example, the auditor will assess whether the plan includes appropriate personnel or whether
additional facility staff should be involved.


Preservation of Ability to Protect Inmates from Contact with Abusers (§§ 115.66, 115.166,
115.266, 115.366)


Summary of Proposed Rule


A paragraph within a standard contained in the proposed rule (numbered as §§ 115.65(d),
115.165(d), 115.265(d), and 115.365(d)) prohibited agencies from entering into or renewing any
collective bargaining agreements or
alleged staff abusers from contact with victims pending an investigation.


Changes in Final Rule


The final rule breaks out this provision as a separate standard, and strengthens the
standard by
victims; and (2) extending the period of time within which the agency may remove staff from
contact with victims to include the pendency of a determination of whether and to what extent
discipline is warranted. In addition, the final standard extends to any government agency


of the fact that correctional agencies often do not conduct their own collective bargaining.
The final standard adds language to clarify that this standard is not intended to restrict


agreements that govern the conduct of the disciplinary process or that address whether a no-
contact assignment that is imposed pending the outcome of an investigation shall be expunged
from or retained in the staff member s personnel file following a determination that the
allegation of sexual abuse is not substantiated.


Comments and Responses


Comment. office suggested that this provision be converted into a
separate standard.
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Response. The Department agrees that it is more appropriate to treat this requirement as
a separate standard, as it is a precursor to the requirement in § 115.67 that the agency take
protective measures against retaliation.


Comment.
correctional agencies typically are not responsible for negotiating employee contracts.


Response. The Department has revised the standard to apply to any governmental entity


Comment. One advocacy group recommended amending the proposed standard to make
clear that agencies may not enter into or renew contracts with private prison companies that limit


investigation.
Response. While the standard emphasizes collective bargaining agreements, the standard


also expressly includes any
staff abusers from contact with inmates pending the outcome of an investigation or of a
determination of whether and to what extent discipline is warranted. The Department intends
the standard to preclude agencies from entering into any agreements that would limit the


lity to place alleged staff abusers on no-contact status during the investigatory or
disciplinary process.


Comment.
bargaining agreements.


Response. The Department does not believe that this standard will impede agencies and
unions from reaching agreements. To the extent that it does, such an (unlikely) outcome is
necessary in order to ensure that alleged staff abusers are kept out of contact with alleged
victims.


Comment. A State juvenile justice agency recommended that the contract language in


abusers from contact with residents pending the results of an investigation or placing a staff


Response. The Department does not find it necessary to require agencies to adopt
specific contract language in order to meet their obligations under this standard.


Comment. A legal services organization asserted that the proposed standard would be


ns are often little
more than whitewashes and only a small fraction of complaints are substantiated. Moreover, the
commenter asserted that corrections officials will still claim that they cannot remove staff from a
bid position unless an arbitrator agrees with their position. The commenter recommended that
the standard require facilities to prevent contact between staff and an inmate when the
administrator has an objectively reasonable belief that the staff member poses a risk to the


the facility cannot do so because of an employment contract, the commenter
recommended that the agency be required to take all legal steps to re-negotiate that contract
during its term and, at a minimum, be directed not to enter again into such a contract.


Response. Upon reconsideration, the Department concludes that the proposed standard


ide such protection to
all inmates. The Department has therefore extended the standard to prohibit agencies, or
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lleged staff abusers from contact with any
inmate pending the outcome of an investigation or a disciplinary determination.


This standard does not mandate that an agency take any specific action against alleged
staff abusers; rather, it requires that the agency not tie its hands by entering into a collective
bargaining agreement that limits
involves contact with inmates, as a prophylactic measure, while the agency determines what
happened and what measure of discipline is warranted. An agency may determine, consistent
with the standard, that it is best to decide on a case-by-case basis, taking into account the gravity
and credibility of the allegations, whether to place a staff member in a no-contact status pending
such determinations. The Department notes that placing staff accused of sexual misconduct or
other serious inmate abuse on no-contact status is a common practice in many facilities and is
consistent with best practices. This is particularly true in the context of juvenile justice facilities,
where it would be extremely unusual to permit staff accused of serious resident abuse to continue
supervising residents pending the outcome of an administrative assessment and, if appropriate,
an internal or criminal investigation.


This standard is limited in scope in that it does not purport to govern agreements
regarding the conduct of the disciplinary process, as long as such agreements are consistent with
§§ 115.72, 115.172, 115.272, and 115.372, which forbid imposition of a standard higher than a
preponderance of the evidence in determining whether allegations of sexual abuse or sexual
harassment are substantiated, and with §§ 115.76, 115.176, 115.276, and 115.376, which
generally govern disciplinary sanctions for staff and which provide that termination shall be the
presumptive disciplinary sanction for staff who have engaged in sexual abuse. In addition, the
standard does not restrict entering into agreements that address whether and in what form the


-
file if the allegations against the employee are not substantiated.


The Department declines to impose further restrictions on the use of arbitration in
discipline determinations. What is crucial is establishing proper ground rules to govern the
disciplinary process, pursuant to §§ 115.72, 115.172, 115.272, and 115.372, and §§ 115.76,
115.176, 115.276, and 115.376, and ensuring that the agency has the ability to take prophylactic
action while the disciplinary process runs its course. With those conditions in place, the
Department does not believe that the final standards need restrict the use of arbitrators to review
factual findings or disciplinary determinations in order to ensure that the interests of inmates are
protected.


Agency Protection Against Retaliation (§§ 115.67, 115.167, 115.267, 115.367)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.65, 115.165, 115.265,
and 115.365) required that the agency protect all inmates and staff from retaliation for reporting
sexual abuse or for cooperating with sexual abuse investigations, in recognition of the fact that
retaliation for reporting instances of sexual abuse and for cooperating with sexual abuse
investigations is a serious concern in correctional facilities. The proposed standard required
agencies to adopt policies that help ensure that persons who report sexual abuse are properly
monitored and protected, including but not limited to providing information in training sessions,
enforcing strict reporting policies, imposing strong disciplinary sanctions for retaliation, making
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housing changes or transfers for inmate victims or abusers, removing alleged staff or inmate
abusers from contact with victims, and providing emotional support services for inmates or staff
who fear retaliation.


The proposed standard also required that agencies monitor the conduct and treatment of
inmates and staff who have reported sexual abuse or cooperated with investigations for at least
90 days to see if there are changes that may suggest possible retaliation by inmates or staff, and
act promptly to remedy any such retaliation. In addition, the proposed standard required that
monitoring continue beyond 90 days if the initial monitoring conducted during the initial 90-day
period indicated concerns that warranted further monitoring.


Changes in Final Rule


In paragraph (a), the final standard specifies that an agency


In paragraph (c), the final standard clarifies that the agency must monitor the conduct and
treatment of inmates who have been reported to have suffered sexual abuse, in addition to
inmates and staff who have reported sexual abuse directly. The final standard adds language in
§§ 115.67(d), 115.267(d), and 115.367(d) requiring that monitoring of inmates include periodic
status checks.


In addition, the final standard specifies that an agency need not continue monitoring if it
determines that an allegation is unfounded.


The final standard also includes various clarifying changes. In paragraph (b), the phrase


reports, housing or program change [i]tems the agency should monitor
include any inmate disciplinary reports . .
of actions that should be considered possible evidence of retaliation now includes examples of
retaliation against staff.


Comments and Responses


Comment.
with


establish an adequate level
recommended requiring that the agency establish a written policy on retaliation and designate
who is responsible for monitoring.


Response. In order to make the requirements of this standard more concrete, the
Department has revised this language to require agencies to establish a policy to protect all
inmates and staff, including designating which staff members or departments are charged with
monitoring retaliation.


Comment. While many correctional agencies expressed general satisfaction with the
proposed standard, several expressed concern that the requirement that agencies monitor for 90
days all individuals who have cooperated with an investigation was excessively burdensome,
particularly in large prison systems where hundreds of people could be involved in investigations
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who have cooperated with an investigation could raise confidentiality concerns.
Commenters offered a range of suggestions for limiting the scope of monitoring


requirements. Some correctional agencies recommended that monitoring not be required where
allegations are determined to be unfounded; another agency recommended that monitoring not be
required either for unfounded or unsubstantiated allegations. Some agency commenters


investigations, and recommended clarifying that the provision applies to inmates who report
abuse during their present term of incarceration. Another agency would limit the monitoring
requirement to the inmate or staff member who made the report, or, if the report was made by a
third party, to the alleged victim if he or she cooperated with the investigation.


Response. Upon reconsideration, the Department has modified the monitoring
requirements in order to focus resources where monitoring is likely to be most important.


First, the Department has removed the requirement that agencies automatically monitor
all individuals who cooperate with an investigation. Instead, the final standard requires agencies
to take appropriate measures to protect any individual who has cooperated with an investigation
and expresses a fear of retaliation. The final standard retains the requirement to monitor inmates
and staff who have reported sexual abuse, and adds a requirement to monitor victims who have
been reported to have suffered sexual abuse.


Second, the Depart
monitor if the agency determines that the allegation is unfounded. Monitoring remains


which means, as
defined in § 115.5, that the investigation produced insufficient evidence to enable the agency to
make a final determination as to whether or not the event occurred.


The Department understands the concern that identifying individuals for monitoring may
raise confidentiality issues, but believes that this risk can be managed. The Department
encourages agencies, in developing their policies, to limit the number of staff with access to the
names of individuals under monitoring and to be mindful of situations in which a staff member
who poses a threat of retaliation may also be entrusted with monitoring responsibilities.


Comment.
requiring that the agency discuss any changes in treatment of inmates or staff with the
appropriate inmate or staff member as part of its efforts to determine if retaliation is occurring.


Response. The Department agrees that monitoring of inmates who have reported sexual
abuse or who have been reported to have suffered sexual abuse should also include periodic
status checks, and has revised the standard accordingly.


Comment. A few agencies, joined by the AJA, recommended that the standards account
for the physical limitations of smaller jails and juvenile detention centers. The AJA


nnot make housing changes.
Response. The Department recognizes that, because of space constraints, some facilities


will not be able to accommodate housing changes, and may need to employ alternative
protection measures. To clarify that the measures included in the standard are examples rather
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Comment. Several agency commenters recommended clarifying how staff should be
protected from retaliation. One suggested that negative performance reviews or reassignment
could indicate retaliation against cooperating staff.


Response. To better clarify what monitoring of staff should entail, the Department has
15.267(c), and


115.367(c) as examples of conduct or treatment that might indicate retaliation against staff. Of
course, these are merely examples; agencies should be mindful that retaliation may be
manifested in other ways.


Comment. The Department received numerous responses to NPRM Question 26, which
asked whether the standard should be revised to provide additional guidance regarding when
continuing monitoring is warranted. Most commenters found the current language sufficient,
including many agency commenters. However, several State correctional agencies requested
additional guidance. Specific requests included: clarification of what monitoring consists of and
how it differs from general monitoring of offenders and staff; examples of what level of
monitoring would be acceptable to meet the standard and what incidents would warrant
continued monitoring; and detailed training on how to monitor. In addition, an advocacy
organization suggested that agencies restart the 90-day clock after each new incident of
retaliation; an inmate recommended that monitoring be mandated for eight months; an
anonymous commenter proposed that the standard require that monitoring continue until the
agency is reasonably certain that retaliation has ceased; and an agency asked whether the 90-day
monitoring needed to be documented in any particular way.


Response. In light of the fact that most commenters expressed satisfaction with the level
of detail included in this standard, and in order to afford agencies flexibility to develop a
monitoring policy consistent with their existing operations and professional judgment, the
Department declines to provide a detailed definition of monitoring or to list scenarios in which
continuing monitoring would be warranted. However, the Department expects that the final


requirement that monitoring for certain individuals include periodic status checks, will assist
agencies in developing their policies to protect against retaliation.


The Department does not find it necessary to specify that a new incident of retaliation
must restart the 90-day clock, as the final standard requires agencies to continue monitoring
beyond 90 days if the initial monitoring indicates a continuing need. The Department trusts that
agencies will recognize that an incident of retaliation indicates a continuing need for monitoring.
Finally, in light of the requirement that agencies continue monitoring beyond 90 days if the
ini
burden of a monitoring requirement, the Department declines to revise the standard to require
agencies to monitor for eight months.


Criminal and Administrative Agency Investigations (§§ 115.71, 115.171, 115.271, 115.371)


Summary of Proposed Rule


The standard contained in the proposed rule required that agencies that conduct their own
investigations do so promptly, thoroughly, and objectively. The proposed standard required
investigations whenever an allegation of sexual abuse is made, including third-party and
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anonymous reports, and prohibited the termination of an investigation on the ground that the
alleged abuser or victim is no longer employed or housed by the facility or agency.
The proposed standard required that investigators gather and preserve all available direct and
circumstantial evidence.


The proposed standard required that investigators be trained in conducting sexual abuse
investigations in compliance with §§ 115.34, 115.134, 115.234, and 115.334.


To ensure an unbiased evaluation of witness credibility, the standard required that


an inmate or a staff member.
In addition, the proposed standard required that all investigations, whether administrative


or criminal, be documented in written reports, which must be retained for as long as the alleged
abuser is incarcerated or employed by the agency, plus five years.


Changes in Final Rule


The final standard contains several small changes.
In paragraph (a), the duty to investigate allegations promptly, thoroughly, and objectively


has been extended to sexual harassment in addition to sexual abuse.
In paragraph (e) of §§ 115.71, 115.171, and 115.271, and paragraph (f) of § 115.371, the


final standard provides that no agency shall require an inmate who alleges sexual abuse to submit
to a polygraph examination or other truth-telling device as a condition for proceeding with the
investigation of such an allegation.


In paragraph (f) of §§ 115.71, 115.171, and 115.271, and paragraph (g) of § 115.371, the
final standard provides that administrative investigations should endeavor to determine whether


proposed standard.
In paragraph (i) of §§ 115.71, 115.171, and 115.271, the final standard provides that the


e proposed standard. The final standard for
juvenile facilities makes a similar change in § 115.371(j).


In paragraph (j) of the standard for juvenile facilities, the final standard allows for a
shorter retention period for written reports regarding abuse committed by residents where the
retention for the time period otherwise required by the standard is prohibited by law.


Comments and Responses


Comment. One commenter expressed concern that the restriction on conducting
compelled interviews until prosecutors are consulted failed to account for the fact that it is not
always known if a criminal prosecution is a possibility when an investigation begins.


Response. This standard requires consultation with prosecutors before conducting
compelled interviews when the quality of existing evidence would support a criminal
prosecution. The standard would not prohibit an administrative investigation when evidence
does not support a criminal prosecution. If that assessment changes during the course of an
administrative investigation due to new evidence, prosecutors should be consulted at that time.
In case of doubt at any point in the investigation, prosecutors should be consulted.
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Comment. Some advocates suggested strengthening this standard in various ways,
including by requiring consultation with prosecutors to determine whether the quality of
evidence appears to support criminal prosecution.


Response. While the Department recommends consultations with prosecutors in case of
doubt, it is not necessary to require such consultation during all investigations. Agencies usually
will be able to determine whether the contours of an incident indicate that criminal wrongdoing
may have occurred, and are encouraged to consult with prosecutors in case of doubt.


Comment. Some advocates suggested requiring that a preliminary investigation
commence immediately upon receiving an allegation of sexual abuse.


Response. The standard requires investigations to
intended to emphasize the importance of investigating without delay.


Comment. Some advocates suggested requiring agencies to rely on available, accepted
sexual assault protocols.


Response. Section 115.21 requires that agencies responsible for investigating allegations
of sexual abuse follow a uniform evidence protocol that maximizes the potential for obtaining
usable physical evidence for administrative proceedings and criminal prosecutions. Section
115.21 requires that
Protocol, or similarly comprehensive and authoritative protocols developed after 2011.


Comment. Some advocates recommended requiring a comprehensive written plan
including a memorandum of understanding to guide the coordination of administrative and
criminal investigations.


Response. In the interest of affording agencies flexibility in implementing these
standards, the Department declines to mandate such a plan or memorandum, although it
encourages agencies to consider whether doing so will help coordinate its investigatory efforts.


Comment. A number of inmates stressed the importance of the provision requiring that
credibility be assessed on an individual basis, as opposed to th
given that, in their view, agencies inappropriately favor staff over inmates when their statements
conflict. One agency commenter recommended that this standard be removed, on the grounds
that it is not measurable and constitutes a best practice.


Response. Objective assessments of credibility are crucial in investigations of sexual
abuse in correctional settings, especially when abuse by staff is alleged. While this standard is
not easily quantifiable, it is quite possible that a blatant failure to abide by it will be readily
evident. For example, when an inmate makes an allegation of staff abuse, and there is no
objective evidence that the allegation is false, the investigator should attempt to find other
avenues to corroborate or disprove the allegation rather than assessing the allegation in a
vacuum. In such cases, indications in the investigative file as to whether the investigator


iewed the


Comment. An inmate recommended that the standards be amended to allow victims the
opportunity to take a polygraph test to prove the truth of their statements. However, many
advocates opposed polygraph testing because it often yields inaccurate results and can be
traumatizing for a victim. They also noted that the Department prohibits States receiving grants
under the STOP (Services, Training, Officers, Prosecutors) Violence Against Women Formula
Grant Program from using polygraph testing for victims of sexual violence. These advocates







132


recommended that the standard be amended to explicitly prohibit polygraph testing for inmates
who report abuse.


Response. The Department has amended the standard so that it prohibits agencies from
requiring inmates who allege sexual abuse to submit to a polygraph examination or other truth-
telling device as a condition for proceeding with the investigation of such an allegation. This
requirement corresponds to a similar condition on the receipt of certain VAWA grants awarded
by the Department. See 42 U.S.C. 3796gg-8. The Department recognizes that polygraph
examinations are imperfect assessors of credibility. Given that States are precluded from


submit to a polygraph test, the Department concludes that a corresponding requirement is
appropriate in the PREA context. However, this does not prohibit the administration of such
tests to victims who request them.


Comment. A few inmates recommended that the standard be strengthened by adding
language expressly prohibiting staff from attempting to coerce inmates into not reporting sexual
abuse.


Response. A prohibition against coercion of inmates is implicit in the standards,
including in the requirement in this standard to investigate all inmate accusations of sexual
abuse, and in the standard that provides for protection against retaliation.


Comment. A number of advocates recommended that the standard also encompass
investigations into allegations of sexual harassment.


Response. The Department agrees that the requirement to investigate allegations
promptly, thoroughly, and objectively should apply to allegations of sexual harassment as well,
and has amended paragraph (a) accordingly.


Comment.
§§ 115.71(f)(1), 115.171(f)(1), 115.271(f)(1), and 115.371(g)(1) appears to require a
determination of whether staff acted in a manner that encouraged or directly resulted in the
occurrence of the abuse.


Response.


Comment. A State correctional agency commented that its administrative investigations


Response. For clarity, the Department has amended §§ 115.71(f)(2), 115.171(f)(2),


Comment. A number of correctional commenters asserted that the record retention
requirements in paragraph (h) of the proposed standard (paragraph (i) in the juvenile standard)
conflicted with applicable State or local law, including State or local records retention schedules.
One noted that records may not be under the full control of the agencies. In some States, the
commenter noted, juvenile records are under the control of the juvenile court and can be purged
at the request of the juvenile offender. Another commenter suggested that this requirement
would be difficult to implement, as the juvenile facility would not know when or if a person
incarcerated in an adult facility is released. A number of such commenters recommended
allowing agencies to retain records in a manner consistent with State law. One commenter
expressed concern about the cost and administrative burden of maintaining all investigative
records beyond the period of employment or incarceration, and recommended that it should
suffice to retain the final report. Another recommended that the standard require that such
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records be kept confidential and not be subject to public inspection under the Freedom of
Information Act or similar State laws.


Response. The recordkeeping requirement of this standard, now contained in paragraph
(i) (paragraph (j) in the juvenile standard) applies only to records generated pursuant to
paragraphs (f) and (g) (paragraphs (g) and (h) in the juvenile standard), which are within the


of time
mandated by this standard if required by State or local regulation (or if the agency chooses to do
so for its own reasons). To the extent that State or local laws mandate the disposal of these
records within a shorter period, agencies are encouraged to seek revisions of such laws to the
extent necessary in order to retain these documents. To reduce potential conflicts, the
Department has amended the standard to allow for a shorter retention span when the abuser is a
juvenile resident and when retention of records for the time period mandated by the standard is
prohibited by law.


The Department does not believe that the requirement of maintaining the records
generated pursuant to paragraphs (f) and (g) will prove overly burdensome, especially in light of
the clarification in the final standard that only the written reports documenting investigations
need be retained.


Finally, the Department lacks the authority to determine whether these records should be
subject to public inspection under freedom of information laws, which will depend upon the
relevant laws of the jurisdiction in which the custodian of the records is located.


Comment. k) to make
clear to which specific entity this requirement applies.


Response.
of the State government, as opposed to local government.


Evidentiary Standard for Administrative Investigations (§§ 115.72, 115.172, 115.272,
115.372)


Summary of Proposed Rule


The standard contained in the proposed rule required that agencies not impose a standard
higher than a preponderance of the evidence in determining whether allegations of sexual abuse
are substantiated.


Changes in Final Rule


The final standard encompasses allegations of sexual harassment.


Comments and Responses


Comment. Correctional agencies and advocates generally supported this standard, though
a few agencies expressed uncertainty as to whether it applied to criminal investigations as well as
administrative investigations.


Response. As the title of the standard indicates, this standard applies only to
administrative investigations.
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Comment. Some advocates recommended that sexual harassment be added to this
standard, noting that allegations of sexual harassment typically would be dealt with through
administrative investigations.


Response. Upon reconsideration, the Department agrees with this recommendation and
has amended the standard to include sexual harassment.


Reporting to Inmates (§§ 115.73, 115.273, 115.373)


Summary of Proposed Rule


The standard contained in the proposed rule required that, upon completion of an
investigation into
facility, the agency must inform the inmate whether the allegation was deemed substantiated,
unsubstantiated, or unfounded. If the agency itself did not conduct the investigation, the
proposed standard required that the agency request the relevant information from the
investigating entity in order to inform the inmate. The proposed standard further provided that,
if an inmate alleges that a staff member committed sexual abuse, the agency must inform the


member is no longer employed at the facility, (3) the staff member has been indicted on a charge
related to the reported conduct, or (4) the indictment results in a conviction. The proposed
standard did not apply to allegations that have been determined to be unfounded, and did not
apply to lockups, due to the short-term nature of lockup detention.


Changes in Final Rule


The final standard adds a requirement that all such notification or attempted notification
must be documented. The final standard also expands the requirement to inform the inmate if his
or her abuser is indicted or convicted to apply where the abuser is a fellow inmate. In addition,
the final standard clarifies an alleged victim terminates if the


regarding staff reassignments, departures, indictments, or convictions if the allegation is
determined to be unfounded.


Comments and Responses


Comment. Several agency commenters expressed concern with the proposed standard on
human resource practice, security, or privacy grounds. These commenters questioned the wisdom
of providing written information to victims and third-party complainants given that, in their
view, such information could easily become widely known throughout the facility, possibly
endangering other inmates or staff.


Response. The Department does not believe that notifying an inmate that a staff member
is no longer posted within the unit or facility would imperil other inmates or staff.


Comment. Some agency commenters asserted that privacy laws may restrict the
dissemination of certain information about staff members.


Response. The Department does not believe that the disclosure of information referenced
in this standard implicates any privacy interests. Importantly, this standard does not require that
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the facility discl


voluntary departure or an adverse employment action. Indictments and convictions, of course,
are public facts in which an employee or former employee has no privacy interest.


Comment. Other agency commenters suggested that gathering this information would
impose administrative difficulties, and some recommended that the investigating or prosecuting
agency be tasked with informing the inmate about indictments or convictions. One commenter
recommended that the information reported to the inmate be limited to information that was
publicly available.


Response. It is highly unlikely that an indictment or conviction would result without the
agency learning about it. Even so, the standard does not impose any affirmative burden upon
agencies to gather information for the purpose of informing inmates. Rather, it requires that the
agenc learns
or convicted on a charge related to sexual abuse within the facility (emphasis added).


Comment. A number of advocates recommended that the standard be amended to
provide additional information to inmates. They recommend requiring that the agency, in the
case of substantiated claims, inform the victim what the agency has done in response to the
abuse, whether administrative sanctions have been imposed, whether the agency has reported the
abuse to prosecutors, and the results of any criminal proceeding. These advocates also
recommended requiring disclosure to third-party complainants.


Response. The final standard does not incorporate these suggestions. First, while the
Department encourages agencies to communicate with victims regarding remedial action taken,
it would be an inappropriate intrusion upon agency operations to require agencies to disclose the
actions they have taken. Second, disclosing the imposition of administrative sanctions may


s in safety are


disclosure of any indictments or convictions. Third, for similar reasons, the Department declines
to revise the standard to mandate disclosure of whether the agency has reported the abuse to
prosecutors, or of the results of criminal proceedings beyond the fact of a conviction. Fourth,
such interests do not support requiring disclosure to third-party complainants, who are not
similarly situated to the victim. Of course, agencies may choose to disclose additional
information, even if such disclosure is not covered by this standard.


Comment. Advocates recommended requiring documentation, signed by the inmate, that
he or she received the required information.


Response. The Department finds merit in the suggestion that such notifications be
documented and has incorporated this into the final standard. However, the Department does not
believe it is necessary to require that the inmate sign such notifications.


Comment. Some commenters expressed concern that the standard could be read to
require that information be reported to the accuser as the investigation unfolds.


Response. The final standard requires an agency to report to an inmate who has alleged
sexual abuse when the allegation has been determined to be substantiated, unsubstantiated, or
unfounded, if the abuser has been indicted or convicted on a charge related to sexual abuse
within the facility, and, if the alleged abuse was committed by a staff member, when the staff


While agencies may determine it is prudent to provide an inmate with additional updates if an
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investigation is prolonged, the standard does not require an agency to provide information during
the course of the investigation.


Comment.


Response.


Comment.
only to administrative investigations and therefore recommended that


paragraph (a) be amended to apply only to administrative investigations.
Response. These terms, as defined in the final rule, are applicable to all types of


investigations. Indeed, the BJS Survey of Sexual Violence, which for several years has been
collecting data from agencies regarding substantiated, unsubstantiated, and unfounded
allegations, does not limit its inquiries to administrative investigations.


Comment. Some commenters recommended that staff be required to explain to inmates
the meaning of substantiated, unsubstantiated, and unfounded.


Response. The Department believes that the reporting requirement implicitly requires
staff to ensure that inmates understand the result of the investigation.


Comment. Other commenters recommended that the Department adopt a standard
requiring juvenile facilities to report this information to parents and legal guardians of juvenile
victims.


Response. The Department encourages juvenile facilities to share such information with
pa
communication with parents and legal guardians. However, because the interests implicated in
these disclosures most directly impact the victim, the Department declines to require agencies to
do so.


Comment. Some advocates recommended requiring notifications analogous to those
required by paragraph (c) when the perpetrator is another inmate.


Response. Because staff members exert complete authority over inmates, safety interests
compel the notification of inmates regarding the transfer or departure of a staff member.
Because fellow inmates lack such authority over other inmates, the Department has chosen not to
require similar notification when the perpetrator is another inmate. However, the final standard
expands the indictment/conviction notification requirement to cover cases in which the defendant
abuser is an inmate.


Comment. One correctional commenter recommended that the standard require only


investigation is still ongoing and may be difficult to locate.
Response. The final standard states that an agency has no obligation to report to inmates


who have been released from its custody.
Comment. A few correctional commenters recommended that this standard exempt


allegations that have been determined to be unsubstantiated.
Response. The Department disagrees with this recommendation. By definition, an


unsubstantiated allegation is one in which there is insufficient evidence to determine whether or
not the event occurred. The possibility that the event occurred justifies the minimal burden of


s unit. In
addition, an inmate who is informed that his or her allegation is unsubstantiated may wish to
provide, or attempt to obtain, additional evidence that would benefit the investigation.
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Disciplinary Sanctions for Staff (§§ 115.76, 115.176, 115.276, 115.376)


Summary of Proposed Rule


The standard contained in the proposed rule provided that staff shall be subject to
disciplinary sanctions up to and including termination for violating agency sexual abuse or
sexual harassment policies, and that termination shall be the presumptive disciplinary sanction
for staff who have engaged in sexual touching.


The proposed standard further provided that sanctions be commensurate with the nature
isciplinary history, and the


sanctions imposed for comparable offenses by other staff with similar histories. If a staff
member is terminated for violating such policies, or if a staff member resigns in lieu of
termination, the proposed standard required that a report be made to law enforcement agencies
(unless the activity was clearly not criminal) and to any relevant licensing bodies.


Changes in Final Rule


The final standard provides that termination shall be the presumptive disciplinary
sanction for staff who have engaged in sexual abuse, not only sexual touching.


Comments and Responses


Comment. Several advocate commenters stated that termination should be the mandatory
sanction for employees that have engaged in sexual abuse, rather than a presumptive sanction.


Response. The Department believes that a change is not warranted, for the reasons stated
by the NPREC in the discussion section that accompanied its corresponding standard, labeled as
DI-1:


mandatory sanction for certain types of sexual abuse in recognition of the fact that
disciplinary sanctions must be determined on a case-by-case basis. Establishing
termination as a presumption places a heavy burden on the staff person found to
have committed the abuse to demonstrate why termination is not the appropriate
sanction. This presumption also requires that termination should be the rule for
the referenced types of sexual abuse, with exceptions made only in extraordinary
circumstances.36


Comment. A number of agency commenters expressed concern that collective bargaining
agreements may limit their ability to assure termination.


Response. The Department is aware that, pursuant to collective bargaining agreements,
final decisions regarding termination may rest in the hands of an arbitrator. This standard is


36 NPREC, Standards for the Prevention, Detection, Response, and Monitoring of Sexual Abuse in Adult Prisons
and Jails, 47, available at http://www.ncjrs.gov/pdffiles1/226682.pdf.
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intended to govern the sanction sought by the agency, recognizing that, in some circumstances,
the agency may not have the authority to make the final determination.


Comment. A large number of commenters across all commenter types requested that the
standard be revised to provide that termination shall be the presumptive disciplinary sanction not
only for staff who have engaged in sexual touching, but also for staff who have engaged in other
types of sexual misconduct such as indecent exposure and voyeurism.


Response.
Comment. Some advocate commenters expressed concern that the range of discipline


contemplated in paragraph (c) was too broad. In addition, one agency commenter suggested that
the inclusion of a range of discipline was not consistent with a zero-tolerance policy.


Response. The Department has revised paragraph (c) to make clear that it refers to policy


for which termination is the presumptive sanction, and other policy violations, for which
agencies are afforded discretion to impose discipline as warranted. Such violations may include,
for example, a failure to take required responsive actions following an incident, negligent
supervision that led to or could have led to an incident, or willfully ignoring evidence that a
colleague has abused an inmate.


Comment. An advocate commenter suggested that the final standard mandate
disciplinary sanctions for staff who regularly work on shifts when incidents of sexual abuse


Response.
abuse merits discipline. However, a blanket rule mandating sanctions for staff who work on
shifts when incidents occur would not be appropriate. Rather, a determination whether to impose
discipline should be made on a case-by-case basis.


Comment. Commenters in all categories requested that this standard be expanded to
include volunteers and contractors.


Response. The final rule adds a new standard, discussed immediately below, to address
this concern.


Corrective Action for Contractors and Volunteers (§§ 115.77, 115.177, 115.277, 115.377)


The final rule adds a new standard requiring that an agency or facility prohibit from
contact with inmates any contractor or volunteer who engages in sexual abuse. The standard also
requires that any incident of sexual abuse be reported to law enforcement agencies, unless the
activity was clearly not criminal, and to relevant licensing bodies. With regard to any other
violation of agency sexual abuse or sexual harassment policies by a contractor or volunteer, the
new standard requires that the facility take appropriate remedial measures and consider whether
to prohibit further contact with inmates.


The wording of this standard takes into account that contractors and volunteers are not
employees and thus are not subject to termination or discipline as those terms are typically
construed. However, the consequences set forth in this standard parallel the consequences for
staff members, with discretion left to agencies and facilities to take appropriate remedial
measures commensurate with the nature of the violation.
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Disciplinary Sanctions, Interventions, and Prosecutorial Referrals for Inmates (§§ 115.78,
115.178, 115.278, 115.378)


Summary of Proposed Rule


The standard contained in the proposed rule (numbered as §§ 115.77, 115.177, 115.277,
and 115.377) mandated that inmates be subject to disciplinary sanctions pursuant to a formal
disciplinary process following a finding that the inmate sexually abused another inmate. The
standard mandated that sanctions be appropriate for the offense, taking into account the in
history and whether any mental disabilities or mental illness contributed to the behavior.


As with sanctions against staff, the proposed standard required that sanctions against
inmates be fair and proportional, taking into consideration the inmat
history, and sanctions imposed on other inmates in similar situations. The proposed standard
also required that the disciplinary process take into account any mitigating factors, such as
mental illness or mental disability, and that it consider whether to incorporate therapy,
counseling, or other interventions that might help reduce recidivism.


The proposed standard provided that inmates shall not be disciplined for sexual contact
with staff without a finding that the staff member did not consent to such contact. The standard
further provided that inmates may not be punished for making good-faith allegations of sexual
abuse, even if the allegation is not substantiated following an investigation. Finally, the standard
provided that an agency must not consider consensual sexual contact between inmates to
constitute sexual abuse.


With regard to lockups, which generally do not hold inmates for prolonged periods of
time and thus do not impose discipline, the proposed standard required a referral to the
appropriate prosecuting authority when probable cause exists to believe that one lockup detainee
sexually abused another. If the lockup is not responsible for investigating allegations of sexual
abuse, the standard required that it inform the responsible investigating entity. The proposed
standard also applied to any State entity or Department of Justice component that is responsible
for investigating sexual abuse in lockups.


Changes in Final Rule


The final standard makes clear tha
activity among inmates, or to discipline inmates for violating such a prohibition.


Comments and Responses


Comment. A large number of advocate commenters objected to the provision that
allowe


abusive staff member, who could coerce an inmate into sexual activity and then falsely claim that
she or he did not consent to sex with the inmate. Fearing that the language in the proposed
standard could discourage inmates from reporting staff sexual abuse, several advocate
commenters recommended allowing discipline of inmates for sexual contact with staff only if the
inmate used or threatened to use force against the staff member.







140


Response. As stated in the NPRM, the responsibility for preventing inmate-staff sexual
contact presumptively rests with the staff member, due to the vast power imbalance between
staff and inmates. Even if it appears that a staff member and an inmate willingly engaged in
sexual activity, the very real possibility that the inmate was coerced into doing so militates
against automatically disciplining both parties for such behavior. Otherwise, inmates may be
reluctant to report being coerced into sexual activity by staff, for fear of discipline. For this
reason, the proposed standard required the facility to make a finding that the staff member did
not consent, rather than merely taking the word of the staff member.


However, exempting from discipline non-consensual activity that did not involve force or
threat of force would tilt too far in the opposite direction. Such a rule would exempt from
discipline, for example, a large and muscular inmate who did not use or threaten force but who
coerced a physically slight staff member into sexual activity by trapping her in a confined space.
Likewise, an inmate who drugged a staff member and sexually abused her while she was
unconscious would be immune from discipline. Finally, it is doubtful that the language
suggested by advocates would eliminate the risk of false allegations by staff members. A staff
member who would falsely allege that he or she did not consent to sexual activity with an inmate
could, if this language were adopted, instead falsely assert that the inmate had threatened to use
force. For these reasons, the Department rejects this proposed change.


Comment. Many commenters, of various types, expressed confusion over the
-on-inmate sexual activity


commenters appeared to inte
a permissive attitude toward inmates engaging in sexual activity.


Response.
otherwise restrict inmate sexual activity. Rather, the Department meant to ensure that such


be difficult to discern whether sexual activity between inmates is truly consensual; activity that
may seem to be voluntary may actually be coerced. Yet it is essential that staff make


every inmate caught having sex with another inmate. The Department has revised this language


among inmates, or to discipline inmates for violating such a prohibition. However, while
consensual sexual activity between inmates may be prohibited, it should not be viewed as sexual
abuse unless the activity was coerced.


Comment. Many commenters, including advocates and agencies alike, criticized the
proposed standard for juveniles as setting an inappropriately punitive tone. Some comments
interpreted the proposed standard to require disciplinary sanctions for residents.


Response. Unlike many adult correctional systems, juvenile agencies typically operate
on a rehabilitative model, and focus on positive programming and treatment rather than
punishment. The Department agrees that juvenile agencies should have discretion as to the types
of interventions they find most appropriate in responding to sexually abusive behavior. For
example, rather than imposing a disciplinary sanction, the agency might choose to direct the
juvenile perpetrator to a sex offender treatment program aimed at rehabilitation.


disciplinary
sanctions for residents. Further, the Department has reworded § 115.378 to make clear that the
standard does not require any particular type of intervention or discipline, and that juvenile
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agencies retain discretion to determine the most appropriate response. When agencies choose to
impose discipline, the sanction must be commensurate with the nature of the offense and must
take into consideration other relevant factors.


Comment. Advocate commenters strongly objected to the lack of restrictions on the use
of isolation in disciplining juveniles in the proposed standards. Some specifically requested a
72-hour time limit on the use of isolation in juvenile facilities.


Response. The final standard requires that residents in isolation shall not be denied daily
large-muscle exercise or access any to legally required education programming or special
education services. In addition, such residents must receive daily visits from a medical or mental
health care clinician, as well as access to other programs and work opportunities to the extent
possible.


The Department did not incorporate a time limit into the final standard, recognizing that
agencies must balance the wellbeing of sexually abusive youth with that of other youth in its
custody. In rare cases, a facility may find it necessary to isolate youth beyond 72 hours due to
safety and security concerns. However, isolated youth remain subject to the protections
discussed above. The Department encourages facilities to minimize their reliance on isolation
for juveniles to the greatest extent possible.


Comment. Advocate commenters also objected to language in § 115.378(d) of the


refuse to participate in therapy, counseling or interventions designed to address or correct
underlying reasons for the abuse.


Response. In recognition of the fact that some sex offender treatment programs require
admission of the underlying act, and that such an admission could have consequences for any
subsequent criminal case, the Department believes that youth should not be punished for failing
to participate. Accordingly, the Department has revised § 115.378(d) to clarify that a facility


-based management or behavior-based incentives due to
their failure to participate in therapeutic interventions, but may not limit access to general
programming and education. This revision is consistent with a rehabilitative approach to
juvenile corrections.


Comment.
guidance to juvenile agencies regarding adherence to and interpretation of State age of consent
laws and mandatory reporting requirements.


Response. The Department believes it has appropriately addressed these concerns by
expanding and specifying the training requirements in § 115.331, which now mandates training
on how to distinguish between abusive and non-abusive sexual contact between residents and on
how to comply with relevant age of consent laws and mandatory reporting. The Department
intends for these standards to be read in conjunction with, rather than to supersede, existing State
laws regarding mandatory reporting and age of consent.


Medical and Mental Health Screenings (§§ 115.81, 115.381)


Summary of Proposed Rule


The standard in the proposed rule required that inmates be asked about any prior history
of sexual victimization and abusiveness during intake or classification screenings. The proposed
standard further required that inmates be offered a follow-up meeting with a medical or mental
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health practitioner within 14 days of the intake screening. The proposed standard also limited
the inquiry required in jails by not requiring an inquiry about prior sexual abusiveness.


The proposed standard did not apply to lockups, given the relatively short time that they
are responsible for inmate care, or to community confinement facilities, which do not undertake
a similar screening process.


Changes in Final Rule


The final standard no longer requires that facilities make these inquiries during intake
screenings. Rather, the Department has replaced this language with a reference to the screening
conducted pursuant to §§ 115.41 and 115.341. The Department has also revised the standard to
require that inmates be offered a follow-up meeting when screening indicates that they have
experienced prior sexual victimization or perpetrated sexual abuse, rather than only when the
inmate discloses such information. Finally, for clarity, the Department has changed -up
reception -


Comments and Responses


Comment. Numerous commenters, including correctional agencies and advocacy
organizations, asserted that the screening requirements under §§ 115.81(a) and 115.381(a) were
duplicative of and inconsistent with the screening requirements under §§ 115.41 and
115.341. These commenters requested that the two standards be consolidated.


Response. The Department is persuaded that the separate screening requirement under
§§ 115.81(a) and 115.381(a) is unnecessary in light of §§ 115.41 and 115.341. Accordingly, the
Department has replaced this screening requirement with a reference to screenings conducted
pursuant to §§ 115.41 and 115.341.


Comment. Several commenters criticized the 14-day timeframe for a follow-up meeting
where there is an indication of prior sexual victimization or abusiveness. Several advocates and
a State council on juvenile detention suggested that 14 days was too long for victims and abusers
to wait for treatment; some commenters requested that, at a minimum, the timeframe be
shortened in juvenile facilities because of the urgency of addressing these issues among juveniles
and because of the shorter average length of stay at juvenile facilities. A State juvenile justice
agency recommended that, for youth in short-term facilities, the standard mandate a follow-up
meeting within 10 days of release from the facility or within 14 days of intake for youth that
remain in the facility. A State correctional agency recommended that treating victims receive
priority, and criticized the proposed standard for providing the same 14-day timeframe for
victims and abusers, without distinguishing between the two.


Finally, some juvenile justice agencies asserted that the 14-day timeframe under
§§ 115.81 and 115.381 is inconsistent with the requirement under §§ 115.83 and 115.383 that
facilities conduct a mental health evaluation of all known abusers within 60 days of learning of
such abuse history.


Response. The Department agrees that an inmate with a history of victimization or abuse
should receive a follow-up meeting with a health care practitioner as soon as possible. However,
some facilities, particularly smaller facilities, have limited access to medical and mental health
practitioners. While the Department encourages facilities to arrange for follow-up meetings as
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soon as possible, the final standard preserves the 14-day deadline in order to accommodate these
staffing challenges.


The requirement that prisons provide follow-up meetings within 14 days for inmates
whose intake screenings indicate prior abusiveness is distinct from and consistent with the
requirement that prisons attempt to conduct mental health evaluations within 60 days. The
follow-up meeting is intended to emphasize immediate mental health needs and security risks,
while the evaluation is a comprehensive mental health assessment intended to inform future
treatment plans.


Comment. A State correctional agency argued that it is appropriate to require facilities to
offer a follow-up meeting to an inmate with a history of victimization but that it should be left to


-up meeting to an inmate whose
screening indicates prior abusiveness.


Response. The Department believes that the potential for reducing future incidents of
sexual abuse and creating an improved overall sense of safety within a facility justifies the
burden of requiring the facility to offer a follow-up meeting to an inmate whose screening
indicates prior abusiveness. However, as reflected in §§ 115.83, 115.283, and 115.383, the
Department agrees that it should be left to the discretion of a mental health practitioner to
determine, following a mental health evaluation, whether treatment is appropriate for a known
inmate-on-inmate or resident-on-resident abuser.


Comment. Adv


who has previously perpetrated abuse, it is especially critical that jails consider that history. By
contrast, several juvenile justice agencies and advocacy groups requested an analogous carve-out
for short-term juvenile facilities.


Response. The Department has preserved the exemption for jails from the requirement
under § 115.81 that inmates whose screenings indicate prior sexual abusiveness be offered a
follow-up meeting with a medical or mental health practitioner within 14 days, as well as the
requirement under § 115.83 that known inmate-on-inmate abusers be offered a mental health
evaluation and treatment, where deemed appropriate. Because of the smaller capacity of many
jails and high inmate turnover, it would be overly burdensome to require jails to provide mental
health follow-up meetings or evaluations for individuals whose screenings indicate prior sexual
abusiveness.


In light of the importance of providing mental health support to youth who have reported
sexual abusiveness a point underscored by numerous commenters who requested that the 14-
day timeframe for a follow-up meeting be reduced for juveniles the final standard does not
exempt any juvenile facilities from the medical and mental health care requirements for abusers.


Comment.
interaction with mandatory reporting laws. One recommended that the standard require staff


reporting obligations under State law; another suggested that the standards offer guidance on
following such laws.


Response. The Department recognizes the importance of providing staff with guidance
on how to comply with State-mandated reporting laws. However, given the range of State
mandatory reporting laws and agency policies for complying with such laws, the Department is
not in a position to provide detailed instructions for compliance. Instead, the Department has
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revised §§ 115.31, 115.131 and 115.231 to require that staff receive training on how to comply
with relevant laws relating to mandatory reporting of sexual abuse.


Comment. A State juvenile justice agency recommended adding language to the standard
to specify the distinction between previously reported and never-before-reported sexual
victimization.


Response. The Department does not find it necessary to distinguish in the standard
between new reports of sexual victimization and previously reported sexual victimization. A


edical or
mental health concerns, regardless of whether such victimization was previously reported upon a
prior admission to the facility. The resident should be offered a follow-up meeting with a
medical or mental health practitioner within 14 days of the new intake screening, but if the
practitioner determines through such follow-up meeting that treatment is not warranted, the
facility need not provide such services. The requirements relating to mandatory reporting laws,
confidentiality, and informed consent under the paragraphs newly designated as § 115.381(c) and
(d) adequately address any legal issues that could arise pertaining to a new report of sexual
victimization.


Comment. Two commenters raised concerns about confidentiality. A State juvenile
justice agency recommended modifying the confidentiality provisions (designated in the final
rule as §§ 115.81(c) and 115.381(c)) to specify that any information relating to sexual
victimization or abusiveness may be provided to staff only on a need-to-know basis to inform
treatment plans and security and management decisions. A county sheriff argued that an inmate
should not be able to maintain confidentiality regarding his or her prior abusiveness in
institutional settings, as it could imperil other inmates.


sexual history in a public setting, where intake screenings are currently conducted, would violate
on that facilities would be required to


build private screening rooms, which the association suggested would raise issues of cost and
space.


Response. The final standard requires that dissemination of information related to sexual
victimization or abusive
other staff, as necessary, to inform treatment plans and security and management decisions, or as
otherwise required by Federal, State, or local law. The Department interprets this to mean that
such information shall be shared only to the extent necessary to ensure inmate safety and proper
treatment and to comply with the law. The facility retains discretion in how to provide the
necessary degree of confidentiality while still accounting for safety, treatment, and operational
issues.


Sections 115.41, 115.141, 115.241, and 115.341 do not require that intake screenings
occur in private rooms. However, the Department expects that screening will be conducted in a
manner that is conducive to eliciting complete and accurate information.


Comment. A State juvenile probation commission requested that the Department define


Response the Department does
not find it necessary to define sexual abusiveness or sexual victimization.


Comment. -
- graph (b) that staff
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ensure that the inmate or resident is offered a follow-up appointment with a medical or mental


Response -up re
has changed As discussed above, the Department intends for a


-up meeting
provider and inmate or resident in which the provider focuses on mitigating immediate mental
health concerns and assessing security risks, as well as informing decisions with regard to further
treatment. In light of the requirements for ongoing medical and mental health care under
§§ 115.83 and 115.383, the Department does not find it necessary for the standard to require that
inmates or residents be referred to a medical practitioner when indicated.


Access to Emergency Medical and Mental Health Services (§§ 115.82, 115.182, 115.282,
115.382)


Summary of Proposed Rule


The standard contained in the proposed rule required that victims of sexual abuse receive
free access to emergency medical treatment and crisis intervention services.


Changes in Final Rule


The Department has added a requirement for prisons, jails, community confinement
facilities, and juvenile facilities that victims of sexual abuse while incarcerated be offered timely
information about and timely access to emergency contraception, in accordance with
professionally accepted standards of care.


In addition, the Department has made four clarifying changes. First, the Department has


appropriate, to clarify that the assessment of whether to offer prophylaxis should be based solely
on a medical judgment. Second, the final standard specifies that such prophylaxis must be
offered in accordance with professionally accepted standards of care. Third, the final standard
clarifies that a victim cannot be charged for any of the services described in this standard, or
required to name the abuser as a condition of receipt of care. Finally, the Department has


-sensitive nature of emergency
contraception and sexually transmitted infections prophylaxis and to ensure that drugs are
provided within their window of efficacy.


Comments and Responses


Comment. A number of advocacy organizations commented that major medical
organizations and sexual assault treatment guides recommend the provision of emergency
contraception as a standard part of treatment for rape victims. These commenters requested (1)
that the standards provide specific guidance regarding the provision of emergency contraception
at no cost to inmate victims who may be at risk of pregnancy, and (2) in light of the


-sensitive nature, that the standards explicitly require facilities to stock an
adequate supply of emergency contraception so that it will be immediately available. In
addition, an advocacy organization requested that the Department clarify that pregnancy-related
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services and sexually transmitted infections prophylaxis be offered without cost, and


given access to pregnancy-related services is duplicative of §§ 115.83, 115.283, and 115.383.
Response. The Department agrees that it is essential that inmates at risk of pregnancy


following an incident of sexual abuse be given timely access to emergency contraception.
Accordingly, the Department has modified the standard to specify that such inmates shall be
offered timely information about and timely access to emergency contraception, in accordance
with professionally accepted standards of care, where medically appropriate. The Department
declines to specify that facilities must stock a particular drug, but has clarified that access to


only if the
contraceptive is provided within its window of efficacy. To ensure that emergency contraception
and sexually transmitted infections prophylaxis are available at no cost to the victim, the
Department has moved to the end of the standard the clause requiring that treatment services be
provided to the victim without financial cost; th


the determination of whether emergency contraception or sexually transmitted infections
prophylaxis should be offered to a victim must be based solely on whether the drug is


Department has eliminated the reference to pregnancy-related services in this standard.
Comment. Some advocacy groups recommended expanding the lockup standard to


require facilities to offer detainee victims of sexual abuse timely information about and access to
all pregnancy-related services and sexually transmitted infections prophylaxis, where
appropriate.


Response. In light of the very short-term nature of lockup detention, the Department does
not believe that it is necessary to require lockups to provide emergency contraception or sexually
transmitted infections prophylaxis. Consistent with its obligation to provide appropriate
emergency care, a lockup would transfer such a detainee to an appropriate emergency medical
provider, which would be expected to provide such care as appropriate.


Comment. is nearly
impossible to ensure, even in the community.


Response. The Department has preserved the requirement that access to emergency


that agencies may not impose administrative hurdles that could delay access to these critical
services.


Comment. A State correctional agency recommended that the Department define the


Response. The Department i
encompass appropriate post-incident treatment to reduce the risk of sexually transmitted diseases
resulting from an incident of sexual abuse, and does not find it necessary to include a definition
for that term in the final rule.


Ongoing Medical and Mental Health Care for Sexual Abuse Victims and Abusers
(§§ 115.83, 115.283, 115.383)


Summary of Proposed Rule
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The standard contained in the proposed rule required that victims of sexual abuse receive
access to ongoing medical and mental health care, and that abusers receive access to care as well.
The standard required facilities to offer ongoing medical and mental health care consistent with
the community level of care for as long as such care is needed.


The standard also required that known inmate abusers receive a mental health evaluation
within 60 days of the facility learning that the abuse had occurred.


In addition, with respect to victims, the standard required that agencies provide, where
relevant, pregnancy tests and timely information about and access to all pregnancy-related
medical services that are lawful in the community. The Department also proposed requiring the
provision of timely information about and access to sexually transmitted infections prophylaxis
where appropriate.


Changes in Final Rule


The Department has expanded the duty to provide non-emergency medical and mental
health care to victims of sexual abuse by requiring care for individuals who were victimized in
any prison, jail, lockup, or juvenile facility rather than only for those who were victimized


.


The final standard adds a requirement that victims of sexual abuse while incarcerated be
offered tests for sexually transmitted infections as medically appropriate, and clarifies that
information about pregnancy-
pregnancy-


-related
medical servic -related medical


The Department has also added language, identical to a provision in § 115.82, that
requires that all treatment services under this standard be made available without financial cost to
the victim and regardless of whether the victim names the abuser or cooperates with any
investigation arising out of the incident.


Finally, the Department has made several clarifying changes to the requirement that
facilities conduct mental health evaluations of inmate abusers and offer treatment when deemed
appropriate: The final standard specifies
health evaluations; indicates that this clause applies only to inmate-on-inmate abusers; and no
longer requires be permitted to determine
whether it is appropriate to offer treatment. The final standard also clarifies the wording of
references to sexual abuse victims.


Comments and Responses


Comment.
refer to individuals who were victimized prior to placement in the facility. For clarity, the
commenter also requested that the standard uniformly refer to victims of sexual abuse as
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Response. The Department intends for the standard to encompass individuals who were
victimized while in another facility. Accordingly, the final standard clarifies that medical and
mental health evaluation and, as appropriate, treatment must be offered to all inmates or residents
who have been victimized by sexual abuse in any facility.


Comment. A county sheriff predicted that a large percentage of inmates will claim to
have been victimized, which would overload the system and impose substantial additional costs.


Response
the extent that an inmate falsely alleges prior victimization, such treatment would not be
appropriate. Furthermore, all facilities are already obligated to provide adequate care to meet


See Estelle v. Gamble, 429 U.S. 97, 104 (1976). By
providing evaluation and treatment to sexual
providing constitutional conditions of care.


Comment. Numerous commenters expressed support for the requirement that women
who become pregnant as a result of rape receive access to pregnancy tests and timely
information about and access to pregnancy-related services. Several commenters requested that
the standard be clarified to reflect the fact that female inmates retain the right to an abortion.
These commenters recommended modifying the standard to ensure that victims who become
pregnant as a result of sexual abuse receive adequate information to make decisions about their
pregnancy as well as any assistance necessary to carry out those decisions.


tions requested that a woman who
becomes pregnant as a result of sexual abuse while incarcerated be provided with comprehensive
and unbiased counseling on options, including information on how pregnancy will affect the
conditions of her confinement and information on the full spectrum of her parental rights and
responsibilities.


These commenters also requested that the standards specify that an incarcerated rape
victim be able to terminate her pregnancy at no financial cost, and that counseling include an
explanation that she will not have to pay for her medical care, whether she chooses to terminate
the pregnancy or carry to term. In addition, these commenters requested that facilities be
required to protect from coercion and retaliation women who accuse staff members of rape and
then choose to carry to term, and that the standards specify that facilities must provide
transportation for abortion care, distance and cost notwithstanding.


Finally, the commenters criticized as excessively vague the proposed sta
requirement that pregnant rape victims receive timely information about and access to all
pregnancy-
concern that facility staff may take an unduly narrow view in evaluating which services are


se commenters requested that
the standard be revised to clarify that victims have access to all pregnancy-related medical
services, including the right to terminate a pregnancy or carry to term.


Response. The Department agrees that women who are sexually abused while
incarcerated and become pregnant as a result must receive comprehensive information about and
meaningful access to all lawful pregnancy-related medical services at no financial cost. The
final standard includes several clarifying revisions. First, the Department has specified that such
victims must receive timely and comprehensive information about all lawful pregnancy-related
medical services, and that access to pregnancy-related medical services must be timely. Second,


required
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-related medical
services. Third, the Department has added a requirement that treatment services provided under
this standard be made available without financial cost and regardless of whether the victim
names the abuser. This provision mirrors the requirement under §§ 115.82, 115.282, and
115.382 that emergency services must be made available at no financial cost to the victim.


The Department believes that the commente


information about all lawful pregnancy-related medical services, and that additional guidance on
transportation is unnec
all lawful pregnancy-related medical services which necessarily includes transportation.


retaliation by staff members accused of sexual abuse in cases where a victim becomes pregnant,
the Department believes that the protections against retaliation provided in §§ 115.67, 115.167,
115.267, and 115.367 are adequate to address this risk.


Comment. A national coalition of LGBTI advocacy organizations recommended that the
standards expressly require facilities to offer testing for HIV and other sexually transmitted
infections, accompanied by counseling before and after the test and contingent upon written
consent from the inmate. However, they urged that victims should not be required to undergo
testing and not be punished for declining testing. A State juvenile justice agency also
recommended testing for sexually transmitted infections.


Response. The Department agrees that the standards should expressly require that
facilities offer testing for sexually transmitted infections, and has added a new paragraph (f) that
requires facilities to offer such tests, as medically appropriate, to victims of sexual abuse while


are not required to undergo such testing. The Department trusts that medical practitioners
administering such tests will adhere to professionally accepted standards for pre- and post-test
counseling and written consent.


Comment.
asserted that conducting a mental health evaluation of abusers and offering treatment where
deemed appropriate would be prohibitively costly. A State correctional agency stated that the
mental health care requirements for abusers could be burdensome and that victims should remain
the top priority. However, an advocacy organization ag
the NPRM that the benefit of reducing future abuse by known abusers justifies the additional
costs.


Response. The Department remains of the view that the benefit of reducing future abuse
by known inmate-on-inmate or resident-on-resident abusers by avoiding incidents and
improving the perception of safety within the facility justifies the cost of mental health
evaluations and, where appropriate, treatment. However, the Department underscores that, as
stated in the NPRM, the standard is not intended to require a specialized comprehensive sex
offender treatment program, which could impose a significant financial burden. The Department
believes that requiring agencies to offer reasonable treatment, when deemed appropriate by a
mental health practitioner, is justifiable in light of the anticipated costs and benefits.


The Department agrees that mental health care for victims should be the priority and
accordingly has provided more detail on the minimum standards of care for victims than for
abusers. The standard specifies that evaluation and treatment of sexual abuse victims shall
include, as appropriate, follow-up services, treatment plans, and, when necessary, referrals for
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continued care following their transfer to, or placement in, other facilities, or their release from
custody. The standard further requires that facilities provide victims of sexual abuse with
medical and mental health services consistent with the community level of care.


Comment. Numerous commenters expressed concern over the requirement that facilities
provide a mental health evaluation of all known inmate-on-inmate abusers within 60 days.
Several correctional agency commenters suggested that 60 days is too long, and recommended
reducing the timeframe to 30 days, 14 days, 7 days, or 72 hours. An advocacy organization
stated that the 60-day requirement is incompatible with the shorter average length of stay in
juvenile facilities and recommended a seven-day timeframe for juveniles, which the commenter
asserted is in line with the relevant standards established by the National Commission on
Correctional Healthcare.


Several commenters took the opposite position, and recommended extending the
timeframe or removing it all together. A State correctional agency observed that this
requirement might pose difficulties for smaller agencies, which may lack in-house staff capable
of conducting a mental health evaluation; as a compromise, the commenter recommended
requiring agencies to arrange for an evaluation within 60 days and to conduct the evaluation as
soon as practicable thereafter.


One State correctional agency suggested that conducting an evaluation within 60 days is
unrealistic due to a State law requirement that, where a determination that an inmate is a sex
offender is made pursuant to procedures established by the State department of corrections, such
determination must be made following an adversarial hearing conducted by a licensed attorney
serving as an administrative hearing officer.


Response. The Department has preserved the 60-day requirement as the best balance of
the various concerns noted by commenters. The Department acknowledges that certain inmates
with a history of abusiveness will be transferred or released from the facility before undergoing a
mental health evaluation or receiving treatment. However, smaller facilities may find it
challenging to find a practitioner equipped to provide treatment to abusers, and very short-term
treatment is likely to be ineffective. The Department has therefore constructed the standard so as
to afford facilities some flexibility.


The 60-
where an agency is required to hold a hearing in order to determine whether an inmate is an
abuser, the treatment need not be offered until the determination is made.


Comment. Two State correctional agencies recommended that facilities be required only
to perform mental health assessments, rather than evaluations, on known inmate-on-inmate
abusers.


Response. An assessment is unlikely to provide a mental health practitioner with
sufficient information on which to base a determination about future treatment. Thus, the final
standard retains the evaluation requirement.


Comment. Several agency commenters raised concerns about the requirement that known
abusers be offered treatment where deemed appropriate by a mental health practitioner, asserting
that many facilities lack the time or expertise to provide effective treatment to abusers. One


Another State correctional agency worried about the legal implications of compelling an alleged
abuser with a criminal case pending to participate in this program.


Response. The final standard requires only that the facility offer an evaluation and, if the
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pe or extent of treatment, but leaves it to the
discretion of the mental health practitioner to recommend therapy, a structured treatment
program, medication, or whatever course of action is best suited for the needs of the specific
inmate and the capabilities of the facility. The standard does not require that abusers be
compelled to participate in treatment.


The Department notes that the standard only requires that a known inmate-on-inmate or
resident-on-resident abuser be offered treatment where deemed appropriate by a mental health
practitioner. The standard does not require the agency to compel participation.


Comment. A county correctional agency asked how long a facility would be required to
provide treatment.


Response


Comment.
the standard requires the agency to provide treatment for abuse that did not occur in the facility.
A State juvenile justice agency observed that the standard does not distinguish between abuse
that occurred prior to incarceration and abuse that occurred during incarceration.


Response. The final standard clarifies that facilities must offer medical and mental health
evaluation and, as appropriate, treatment to all inmates or residents who have been victimized by
sexual abuse in any prison, jail, lockup, or juvenile facility.


Comment. -on-
-on-


One State correctional agency wondered why the standard seemingly applied to staff members
who have abused inmates or residents. An individual commenter proposed classifying


es: Criminal history indicating that the
resident has been found guilty of a felony sex offense or a misdemeanor sex offense involving
sexual abuse; an admission at any time to having committed sexual abuse regardless of
prosecution; or a finding of abuse following a sexual abuse allegation and subsequent
investigation. A State d
someone who committed inmate-on-inmate abuse many years ago. An organization that
advocates for disability rights proposed adding a statement that the relevant abuse be defined as
having occurred within the past two years in the facility in which the individual is currently
confined, and two State juvenile justice agencies requested revising the standard to define
known resident abusers as residents who have committed sexual abuse or sexual harassment


during their present term of incarceration.
Response. The final standard clarifies that evaluation and treatment for abusers is


-on- -on-
does not encompass inmates or residents who committed a sex offense in the community, or staff
who have abused inmates or residents. However, the Department declines to impose a time limit
on classification as an inmate-on-inmate or resident-on-resident abuser, or a requirement that the
abuse must have occurred in the facility in which the individual is currently confined. The safety
risks posed by an individual who has previously committed sexual abuse while in a confinement
facility, and the need for mental health care, may persist regardless of where or when the incident
occurred.


Finally, in light of the unfortunate reality that sexual harassment is pervasive among
inmates and residents, the Department believes that a requirement to provide mental health
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evaluations and treatment for all inmates and residents who have committed sexual harassment
would impose an excessive burden upon facilities.


Comment. A State correctional agency requested that the standard allow for mental
health evaluations to be conducted by staff other than medical and mental health practitioners.


Response. While the standard does not specify that only medical and mental health
practitioners may conduct the mental health evaluation, generally accepted professional
standards dictate that only a qualified and trained medical or mental health practitioner can


offer treatment.
Comment. A company that owns and manages prisons and detention centers asserted that


the requirement that mental health practitioners have special qualifications is too great a burden
to meet.


Response. The Department agrees that it may be challenging for smaller facilities to
employ mental health practitioners with documented expertise in sexual victimization or sexual


.
requires facilities to offer treatment to an inmate-on-inmate or resident-on-resident abuser when


Comment. The AJA
difficult for small, rural jails to provide treatment to abusers. They stated that jails are unlikely
to have on-site mental health services, and that the nearest mental health facility may object to
treating inmates on their premises due to the lack of a secure area. On the other hand, a county


and treatment of abusers.
Response. The Department agrees it may be difficult for some jails to evaluate and treat


abusers. Accordingly, the final standard preserves the exemption for jails from the provision
requiring facilities to attempt to conduct a mental health evaluation for known abusers and to
offer treatment when deemed appropriate by mental health practitioners.


Comment. A State juvenile justice agency recommended that treatment of resident-on-
resident abusers in juvenile facilities not be identified as sex offender treatment unless the
resident has been adjudicated for the offense.


Response. The Department trusts that facilities will refer to the treatment of known
resident-on- cy
needs.


Comment. A juvenile detention center recommended that the Department promulgate
separate standards for short- and long-term juvenile facilities.


Response. The Department concludes that it is essential that all juvenile facilities comply
with the standard for ongoing medical and mental health care, including the provisions relating
to treatment for known resident-on-resident abusers. The final standard requires agencies to
attempt to conduct a mental health evaluation of known abusers within 60 days, recognizing that
facilities that house inmates for shorter periods of time may not be able to provide such an
evaluation. While ideally all known abusers would be offered such evaluations, the Department
notes also that those who are confined for shorter periods of time present a smaller risk of
committing further abuse.
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Sexual Abuse Incident Reviews (§§ 115.86, 115.186, 115.286, 115.386)


Summary of Proposed Rule


The standard contained in the proposed rule set forth requirements for sexual abuse
incident reviews, including when reviews should take place and who should participate. Unlike
the sexual abuse investigation, which is intended to determine whether the abuse occurred, the


procedures need to be changed in light of the alleged incident. The Department proposed that a
review occur at the conclusion of every investigation of an alleged incident, unless the
investigation concludes that the allegation was unfounded. The Department further required the
review to consider: (1) whether changes in policy or practice are needed to improve the
prevention, detection, or response to sexual abuse incidents similar to the alleged incident; (2)
whether race, ethnicity, sexual orientation, gang affiliation, or group dynamics in the facility
played a role; (3) whether physical barriers in the facility contributed to the incident; (4) whether
staffing levels need to be changed in light of the alleged incident; and (5) whether more video
monitoring is needed.


Changes in Final Rule


In order to ensure that an incident review results in timely action, the final standard
includes a new paragraph (b) specifying that the review should ordinarily occur within 30 days
of the conclusion of the investigation. In the paragraph formerly designated as (b), now


-
paragraph (c)(2), now (d)(2), the Department has revised the list of factors to be considered


transgender, or intersex identification, status, or perceived statu
,


the Department has
pursuant to paragraphs (d)(1)-(d)(5). In addition, the final standard requires the facility either to


doing so.


Comments and Responses


Comment. Several commenters recommended that the standard specify a timeline for the
review. Two advocacy organizations suggested, in particular, that the Department implement
measurable benchmarks, including a timeline, in order to ensure that the results of an incident
review translate into action and to assist the auditor in measuring compliance with the review
provision.


Response. The final standard states that the sexual abuse incident review shall ordinarily
occur within 30 days of the conclusion of the sexual abuse investigation.


Comment. An advocacy group recommended requiring the facility head and PREA
coordinator to determine, after receiving the report, which recommendations to carry out and to
document benchmarks and a timeline for doing so as an addendum to the report.
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Response. The Department believes that the timeline added as the new paragraph (b) will
suffice to ensure timely compliance with the standard. The required submission of the report of


ns to both the facility head and the PREA
compliance manager also ensures effective oversight. In addition, facilities must either
implement the recommendations for improvement or document the reasons for not doing so,
which will encourage thoughtful reform. While the Department encourages facilities to develop
a plan for implementing any revisions to their policies, the Department concludes that it is not
necessary to require documentation of benchmarks and a timeline.


Comment. Some commenters recommended that the Department add sexual harassment
to this standard, because sexual harassment is often a precursor to sexual abuse.


Response. The Department has incorporated coverage of sexual harassment into the final
standards where feasible. The Department concludes that adding sexual harassment to the
incidents requiring review would needlessly complicate the process by introducing a separate
process for sexual harassment incidents. Under § 115.11, facilities are already required to
maintain a written zero-tolerance policy toward sexual harassment. The Department believes
that the cost of requiring review of sexual harassment incidents, which may be far more
numerous than incidents of sexual abuse, could impose an unnecessary burden upon facilities
and make compliance with the standard more difficult.


Comment.


Response


Comment. Some commenters recommended that the Department require review teams to
consider, in addition to the areas listed in the standard, whether training curricula should be
modified or expanded. A juvenile advocacy organization also recommended that incident
reviews include input from victims, witnesses, family members, and guardians on how to
improve the investigation and response processes.


Response. The Department concludes that the limited benefits from these recommended
revisions would be outweighed by the additional burdens that would be imposed by adding such
requirements for every post-incident review. Of course, the Department encourages facilities to
reexamine training curricula periodically based upon accumulated knowledge gleaned from the


, as the commenter suggests, facilities may
wish to solicit input from victims and witnesses as a guide to improving their practices.


Comment. Several commenters recommended that the Department clarify who
constitutes an - for purposes of participating in a sexual abuse
incident review.


Response. This term cannot be defined with precision; it properly affords facilities
discretion to make reasonable judgments as to which officials should participate.


Comment. A victim services organization recommended requiring that the upper-level
management responsible for review be independent from the investigation and have authority to
make agency-level changes in response to information received from the reviews.


Response. The Department believes that it is unnecessary for the standard to regulate at
this level of detail. Rather, it is preferable to leave sufficient flexibility to the facility to organize
its staff and resources to conduct an effective review. In particular, it is impractical to require
the involvement of an administrator with the authority to make agency-level changes, given that
the review is intended to occur at the facility level.







155


Comment. Commenters suggested that, in order to ensure compliance with the


be submitted to the agency head for review and implementation of recommended changes.
Response. The Department declines to revise the relevant provision, which requires that


head and to the PREA coordinator (renamed as the PREA compliance manager in the final
standards). The Department believes that oversight by the facility head and PREA compliance


process.
Comment. Some commenters questioned whether the consideration of race, ethnicity,


sexual orientation, gang affiliation, and other group dynamics as possible motivations for an
alleged incident may require special training and, if so, whether the cost of that training would
hinder compliance.


Response. The Department believes that additional training is unnecessary in light of the
range of training topics already required in § 115.31.


Comment. A juvenile justice agency questioned whether the review should make such a
determination if a criminal investigation is proceeding at the same time.


Response. The final standard states that the incident review should occur at the
conclusion of every sexual abuse investigation, unless the allegation has been determined to be


facility can wait to conduct the incident review until the investigation has concluded.
Furthermore, the incident review required by this standard is intended to allow the facility to
identify systemic problems in policies, practices, dynamics, physical barriers, staffing levels, and
monitoring that may have contributed to an incident or allegation of sexual abuse, so that the
facility can improve conditions to avoid future incidents or allegations. Such a review should not
interfere with a criminal investigation.


Comment. Several advocates recommended that gender identity be included in the list of
possible motivating factors to be considered.


Response. The Department has added gender identity to the list of possible motivating
factors to be considered.


Data Collection (§§ 115.87, 115.187, 115.287, 115.387)


Summary of Proposed Rule


The standard contained in the proposed rule specified the incident-based data that each
agency is required to collect in order to detect possible patterns and to help prevent future
incidents. The Department proposed that the agency be required to collect, at a minimum,
sufficient data to answer fully all questions in the most recent revision of the Survey of Sexual
Violence (SSV) conducted by BJS. The Department further proposed that the agency collect data
from multiple sources (e.g., reports, investigation files, and sexual abuse incident reviews), that it
aggregate the data at least annually, that it obtain the corresponding data from all private
facilities with which it contracts for confinement, and that it make this data available to the
Department upon request.


Changes in Final Rule
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The final standard includes three small changes. Paragraph (c) now refers to the
Department as whole rather than BJS. In paragraph (d),


collect data as needed from all available incident-based


Comments and Responses


Comment. Several commenters asserted that the data collection and review requirements
in this standard, and in §§ 115.88 and 115.89, would be overly burdensome. Some State


suggested that the large collection of data
would require significant hiring of new staff or staff reallocation. A State juvenile justice agency
stated that meeting the standard would require it to redesign its computer systems and purchase
data collection software.


A county juvenile justice agency suggested that this standard would be especially
burdensome for smaller juvenile facilities such as group homes and private placement facilities.
The commenter remarked that if those facilities are deemed non-complaint with the PREA
standards due to an inability to provide data under § 115.387, the agency would likely need to
cancel contracts with those facilities in order to protect itself and the county from liability. The
commenter suggested that canceling contracts with such facilities would exacerbate difficulties


rmore, the commenter stated,
delays could result in longer waits in juvenile detention facilities and in the occupation of beds
needed for pre-adjudication minors, and the cost of having to provide more beds long-term
would be substantial. Two State correctional agencies objected that the standard would require
the agencies to increase or realign staff, without funding to match.


Response. The Department acknowledges that facilities may need to incur costs to
comply with the standards for data review and collection. Yet these costs should be manageable,
and exceeded by the benefits that will accrue from managing and publishing the data in
accordance with these standards. Many, if not all, of these agencies have existing reporting
requirements and may, therefore, have existing support staff that can be trained to fulfill the
functions outlined in these standards. The Department is not persuaded that this standard will
impose a disproportionate cost on smaller agencies and facilities which, in keeping with their
size, should have correspondingly fewer allegations to document and report.


Comment. Several commenters recommended adding sexual harassment to this standard.
Response. The Department declines to make this change, largely for the same reasons


discussed above with respect to § 115.86. While sexual harassment may be a precursor to sexual
abuse, it is both more frequent and less damaging than sexual abuse. Requiring the collection of
incident-based data on sexual harassment would therefore impose a greater burden and result in
fewer benefits than requiring the same data for incidents of sexual abuse.


Comment. Some commenters expressed concern that because the data collection
requirement applies to all allegations regardless of legitimacy, it could overburden facilities.
One juvenile agency recommended restricting the requirement to substantiated allegations.


Response. For allegations that are not substantiated, the data collection burden is
minimal: to collect data necessary to answer all questions from the most recent version of the
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SSV.37 The SSV requests detailed information only for substantiated incidents; for incidents that
are determined to be unsubstantiated or unfounded, or subject to an ongoing investigation, the
current SSV requires only that the facility list the number of each type of allegation, divided into
sexual abuse and sexual harassment.


Comment. A few juvenile agencies questioned the requirement in paragraph (d) that data
be collected from multiple sources, because multiple sources may not always be needed to
compile the requisite aggregate data.


Response. The Department agrees and has revised paragraph (d) accordingly.
Comment.


Response. The Department has not made this change; the BJS data collection is titled


Comment. Some commenters suggested broadening the scope of who is deemed in
compliance with the regulation. A State juvenile justice agency recommended, in particular, that
jurisdictions that currently use standardized instruments such as the Performance-based
Standards (PbS) and Community-based Standards (CbS) should be deemed automatically in
compliance for purposes of data collection. The commenter noted that standardized instruments
and uniform sexual abuse definitions are already used by PbS and CbS programs operating in 28
States and the District of Columbia and suggested that States participating in PbS or CbS
programs should be considered to be in compliance with this standard by virtue of their
participation.


Response. The Department sees no reason for States that have PbS and CbS programs to
be deemed automatically in compliance. However, such States, like all entities that currently
compile data, may not need to make significant adjustments to their data collection policies if
their collections currently include, as required by the standard, data necessary to answer all
questions from the most recent version of the SSV.


Comment.
data from private facilities with which they contract for confinement, whereas the most recent
revision to the SSV excludes contracted facilities because BJS contacts these facilities directly.


Response. The Department believes that making public agencies responsible for
collecting data from facilities that they supervise directly and from private facilities with whom
they contract for confinement is the best way to ensure compliance. Centralizing data collection
in this way will maximize the likelihood of effective oversight by the agency and the
Department.


Comment. The same commenter requested clarification as to whether paragraph (f)
requires a separate report or the information will be provided by BJS to the relevant Department
components. The commenter also inquired as to whether, if the Department intends to contact
agencies directly, it will request information different from the information required by the SSV.


Response. Pursuant to the wording of the standard, the Department reserves the right to
request all data compiled by the agency. The data will not be obtained from BJS. Under its
authorizing legislation, BJS is not allowed to release publicly information that could identify
victims or perpetrators. In addition, PREA provides that BJS must ensure the confidentiality of
participants in the PREA-related surveys that it conducts. See 42 U.S.C. 15603(a)(1).


37 The latest version of the SSV can be found at http://bjs.ojp.usdoj.gov/index.cfm?ty=dcdetail&iid=406.
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Comment. A State juvenile justice agency recommended deleting paragraph (f) as
duplicative of reporting requirements in other standards. If the paragraph is retained, the


reporting obligations by specifying how far in advance and under what circumstances a request
for data may be made (e.g., annually or only in connection with an audit). The commenter
further proposed amending the paragraph to provide a specific timeframe for an agency to
prepare and provide its responses. Additionally, the commenter recommended that the
Department require that (as in §


Response. The Department does not believe that paragraph (f) is duplicative. Rather, it
serves an additional function in requiring that the agency make its data available to the


data collected
pursuant to this standard. The Department declines to create a separate framework for the timing


in obtaining data as needed. Furthermore, pursuant to § 115.88, each agency will be required to
review the data, prepare an annual report of its findings, and make that report available to the


requirement the interest in confidentiality regarding a release of data to the public does not
apply to the release of information to the Department.


Comment.


aggregated data for the previous calendar year, the commenter suggested that the Department use
the same period for data collection.


Response. The Department agrees and has revised paragraph (f) accordingly.
Comment. A State juvenile justice agency asked that data collected by the State agency


from private facilities be limited to those that are in the same jurisdiction, because allegations of
abuse reported from an out-of-State provider will be investiga
enforcement. The commenter further recommended that data requested by the Department be
limited to information provided in the SSV and that the Department provide sufficient advance
time to submit this information.


Response. The Department believes that proper oversight of the collection and review of
data must come through the agencies, in conjunction with the Department. Because agencies
contract with private entities for confinement, they are responsible for reviewing the data from
these entities, even where a private facility may belong to a different jurisdiction. The
Department further observes that limiting the information that the Department can seek to what
is required by the SSV, and limiting the timeframe in which this information can be sought,


standard.
Comment. Several advocates recommended that the Department adopt NPREC


supplemental immigration standard ID-11, which would require that, for each incident of alleged
sexual abuse, data be collected regarding whether the alleged perpetrator or victim is an
immigration detainee.


Response.
as a data point, and the Department declines to impose this additional burden on correctional
agencies.
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Data Review for Corrective Action (§§115.88, 115.188, 115.288, 115.388)


Summary of Proposed Rule


The standard contained in the proposed rule described how the collected data should be
analyzed and reported. The Department proposed that agencies be required to use the data to
identify problem areas, to take ongoing corrective action, and to prepare an annual report for
each facility and for the agency as a whole. In order to promote agency accountability, the


The proposed standard required that the agency make its report publicly available through its
website or other means. The proposed standard allowed agencies to redact specific material
when publication would present a clear and specific threat to the safety and security of a facility,
as long as the nature of the redacted material is indicated.


Changes in Final Rule


The Department has reviewed and considered changes to this
standard but has made no substantive changes.


Comments and Responses


Comment.
annual comparison would be labor-intensive; the association recommended that, instead, the


essing sexual
abuse. The commenter noted that annual reports may be appropriate for agencies with higher
incidence of sexual abuse, but would be impracticable for smaller facilities.


Response. The Department has weighed the costs and benefits of various timelines for
reporting and believes that an annual report will best fit the various purposes of the reporting
requirements, including effective oversight, transparency in making information regularly
available to the public, and uniformity across agencies and facilities. Because data collection is
keyed to the calendar year, it is appropriate for the reporting requirement to be annual as well.
To vary the timelines of the reporting requirement on the basis of facility size would introduce
needless complexity and make it more difficult for agencies that supervise facilities of varying
sizes to perform the essential task of reviewing data to implement needed improvements in
policies and practices. Additionally, facilities of all sizes already have annual review
requirements in a wide range of other areas. Requiring an annual report will ensure consistency
with other reporting requirements and will help assess progress in meeting the goals of PREA.


Comment. A State juvenile justice agency suggested that the Department specify what


A State sheriffs association also noted that the preparation of the annual report would impose
extra costs for support staffing and that additional funds would be needed to cover the cost of
changing the website and adding material to it.


Response. Posting the annual report online will maximize public visibility and
accessibility. Only agencies that lack a website may make the report available to the public
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through other means. Such means might include, for example, submitting the report to the
relevant legislative body.


The Department recognizes that the preparation of the report will incur support staff time
and effort, but believes that the cost of adding material to the website will be minimal and
outweighed by the benefits of public accessibility.


Comment. Various commenters recommended that the Department revise the standard to
encourage facilities to implement changes in response to sexual abuse incidents in an ongoing
manner, rather than in response to data aggregated annually. An advocacy organization stated
that if agencies are required to compile aggregate data only once per year, they might miss
critical opportunities to implement changes to practices, policies, staffing, training, and
monitoring. Accordingly, the commenter recommended that paragraph (a) be revised by adding


A juvenile advocacy organization
and encouraging facilities to make appropriate changes to


policies and practices on an ongoing, rather than yearly, basis.
Response. The requirement that data be collected and aggregated annually is a floor, not


a ceiling. Requiring an annual report will properly facilitate compliance with the data reporting
and review requirements without overly burdening agencies. Mandating a more frequent review
could prove costly for some agencies and may be of little additional benefit. The standard
appropriately leaves to agency discretion whether to collect aggregate data more frequently and
how to respon


effectively utilizes their limited resources.


Data Storage, Publication, and Destruction (§§ 115.89, 115.189, 115.289, 115.389)


Summary of Proposed Rule


The standard contained in the proposed rule provided guidance on how to store, publish,
and retain data. The Department proposed that data must be securely retained for at least ten
years after the date of initial collection unless Federal, State, or local law requires otherwise. In
addition, the proposed standard required that agencies make aggregated data publicly available
through their websites or other means, after removing all personal identifiers.


Changes in Final Rule


refers to data collected pursuant to §§ 115.87, 115.187, 115.287, and 115.387.


Comments and Responses


Comment. A coun
sexual abuse incident review, the data reported to BJS through the SSV, or the public reports


s to all
records created during the sexual abuse investigation, then the standard would conflict with the
record-retention requirement of § 115.71.
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Response.
that the agency collects pursuant to § 115.87. Section 115.71 covers a different set of records
and therefore does not conflict with § 115.87. Specifically § 115.71 requires that agencies retain
written reports that document administrative and criminal investigations for the duration of the


contrast, requires that the agency retain for at least ten years after the date of its initial collection
(unless otherwise required by law) accurate uniform data for each allegation, using a
standardized instrument and set of definitions, including at a minimum the data necessary to
answer all questions from the most recent version of the SSV. Put differently, § 115.71 covers
written reports and the associated records; § 115.89 covers statistics. While it is true that the
agency can consult investigative findings as part of its review and collection of incident-based
and aggregate data, the latter data are separate from the investigative records themselves and
give rise to the different reporting requirements contained in this standard. The differing
retention requirements, therefore, do not conflict.


Comment. Two juvenile justice agencies recommended deleting paragraph (b) on the
basis that the requirement in § 115.388 to publish an annual report and to make the report


sexual abuse data.
Response. Section 115.388 requires agencies to create an annual report documenting


their findings and corrective actions based on the aggregated data, but does not require
publication of the actual data. The instant standard, by contrast, governs the retention and
publication of the data. Specifying a separate requirement for the publication of the data will
ensure that agencies can be held accountable for their findings and corrective actions by allowing
the public to inspect the data on which these findings and actions were based.


Auditing and State Compliance (§§ 115.93, 115.193, 115.293, 115.393, 115.401, 115.402,
115.403, 115.404, 115.405, 115.501)


Summary of Proposed Rule


In the proposed rule, the Department declined to resolve how frequently, and on what
basis, audits should be conducted. Determining that further discussion was necessary in order to
assess these issues, the Department included in the NPRM several questions regarding the nature
and scope of audits.


The standard contained in the proposed rule did specify the requirements for an audit to
be considered independent. If an agency uses an outside auditor, the proposed standard required
that the agency ensure that it not have a financial relationship with the auditor for three years
before or after the audit, other than payment for the audit conducted. The proposed standard also
specified that the audit may be conducted by an external monitoring body that is part of, or
authorized by, State or local government, such as a government agency or nonprofit entity whose
purpose is to oversee or monitor correctional facilities. In addition, the proposed standard
allowed an agency to utilize an internal inspector general or ombudsperson who reports directly


The proposed standard further stated that the Department will prescribe methods
governing the conduct of such audits, including provisions for reasonable inspections of
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facilities, review of documents, and interviews of staff and inmates, as well as the minimal
qualifications for auditors.


The proposed standard provided that an agency shall enable the auditor to enter and tour
facilities, review documents, and interview staff and inmates to conduct a comprehensive audit.


website if it has one, or is otherwise made readily
available to the public.


Changes in Final Rule


In the final rule, the Department creates a single, unified auditing system for all facilities,
except for lockups that do not hold detainees overnight, such as court holding facilities. The
final standard addresses the frequency and scope of audits, required auditor qualifications, audit
report contents and findings, audit corrective action plans, the audit appeals process, and the
effect of the audit results on the Governor s certification of compliance.


The final standard provides that audits shall be conducted on a three-year cycle, with the
first auditing period commencing one year after the effective date of the standards. Each year,
the agency shall ensure that at least one-third of each facility type operated by the agency, or by
a private organization on behalf of the agency, is audited. During the three-year cycle, the
agency shall ensure that each facility operated by the agency, or by a private organization on
behalf of the agency, is audited at least once. In some cases, the Department may recommend
that an agency conduct an expedited audit if the Department has reason to believe that a
particular facility may be experiencing problems relating to sexual abuse. The recommendation
may also include referrals to resources that may assist the agency with PREA-related issues.


The Department will develop and issue an audit instrument that will provide guidance on
the conduct of and contents of the audit.


The auditor shall review all relevant agency-wide policies, procedures, reports, internal
and external audits, and accreditations for each facility type, as well as, at a minimum, a
sampling of relevant documents and other records and information for the most recent one-year
period. The auditor shall be permitted to request and receive copies of any relevant documents
(including electronically stored information), and shall retain and preserve all documentation
(such as video tapes and interview notes) relied upon in making audit determinations. Such
documentation shall be provided to the Department upon request. The auditor shall interview a
representative sample of inmates, staff, supervisors, and administrators, and shall have access to
and observe all areas of the audited facilities.


The auditor shall be permitted to conduct private interviews with inmates, and inmates
shall be permitted to send confidential information or correspondence to the auditor in the same
manner as if they were communicating with legal counsel. Auditors shall attempt to
communicate with community-based or victim advocates who may have insight into relevant
conditions in the facility.


The final standard provides that an audit shall be conducted by: (1) a member of a
correctional monitoring body that is not part of, or under the authority of, the agency (but may be
part of, or authorized by, the relevant State or local government); (2) a member of an auditing


(3) other outside individuals with relevant experience. Thus, the final standard differs from the
proposed standard in that it does not allow audits to be conducted by an internal inspector
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board.
Auditors shall be certified by the Department, pursuant to procedures to be developed,


including training requirements.
For each standard, the auditor shall determine whether the audited facility reaches one of


the relevant review period); or
summary shall indicate, among other things, the number of provisions the facility has achieved at
each grade level.


-
day corrective action period. The auditor and the agency shall jointly develop a corrective action
plan to achieve compliance. The auditor shall take necessary and appropriate steps to verify
implementation of the corrective action plan, such as reviewing updated policies and procedures
or re-inspecting portions of a facility. After the 180-day corrective action period ends, the
auditor shall issue a final determination as to whether the facility has achieved compliance with
those standards requiring corrective action. If the agency does not achieve compliance with each
standard, it may (at its discretion and cost) request a subsequent audit once it believes that it has
achieved compliance.


An agency may lodge an appeal with the Department regarding any specific audit finding
that it believes to be incorrect. If the Department determines that the agency has stated good
cause for a re-evaluation, the agency may commission a re-audit by an auditor mutually agreed


-audit shall
be final.


Section 115.501(a) provides that, in determining pursuant to 42 U.S.C. 15607(c)(2)
whether the State is in full compliance with the PREA standards, the Governor shall consider the
results of the most recent agency audits. Section 115.501(b) provides that t
certification shall apply to all facilities in
executive branch
executive branch.


Comments and Responses


Comment. A wide range of comments were received on the question of whether audits
should be conducted at set intervals or, alternatively, whether audits should be conducted only
for cause, based upon a reason to believe that a particular facility or agency is materially out of
compliance with the standards. Many comments recommended audits be conducted at set
intervals; most such comments recommended audits occur on a three-year cycle, as the NPREC
had recommended. A number of comments proposed a combination of automatic periodic audits
plus for-cause audits. Two commenters recommended that audits be conducted both at random
intervals and for cause. A number of comments recommended that audits be performed for
cause only, or where a facility has received a large number of complaints regarding sexual abuse.


Several comments recommended various hybrid thresholds and timeframes for required


less frequent audits depending upon prior audit results or reasons to suspect noncompliance, and
different audit timelines for smaller agencies.







164


Several comments recommended audits only for a random sampling of all facilities, or of
facilities not otherwise subject to accreditation. Several comments suggested that all facilities be
audited. A number of other comments suggested various hybrid approaches, including:
statistical reporting with random audits to confirm data; auditing of all large facilities and
random sampling of small facilities; differential auditing cycles for large and small facilities;
auditing of all facilities during the first auditing cycle with various triggers or random selection
for subsequent audits; or annual internal audits with random sampling for external PREA audits
or as requested by the agency.


A comment submitted by former members of the NPREC recommended that all facilities


Performance on the baseline audit would determine when the next regular audit would occur.
The members suggested was
determined to exceed 85 percent, the subsequent audit would occur five years later. If
compliance was between 50 and 85 percent, the next audit would be in three years, and if
compliance was less than 50 percent the next audit would be one year later. Former NPREC
members further recommended that a random sample of agencies and facilities receive
unscheduled audits after the initial baseline audit. In addition, the members recommended for-
cause audits based upon reasons to suspect problems in specific agencies or facilities.


Response. The Department has determined that all facilities should be subject to audits,
and that audits should occur at all facilities at least every three years, and at least one third of the
facilities operated by an agency must be audited every year. The standard thus allows agencies
substantial flexibility in scheduling audits within each three-year cycle while ensuring that
facility audits occur regularly.


The Department has chosen not to require audits only for cause, as this would make it
difficult to determine whether a broad range of facilities are complying with the standards, and
would make it harder to assess whether a State is in full compliance with the statute. Under
PREA, certification of full compliance by the Governor of a State is necessary in order to avoid a
reduction in certain grant funding from the Department, unless the Governor commits to using
the amount that otherwise would be forfeited for the purpose of enabling the State to achieve full
compliance in future years. See 42 U.S.C. 15607(c)(2). In addition, requiring audits to be
conducted only for cause could discourage agencies from strengthening their reporting and
investigating procedures, for fear that revelation of incidents could result in an audit that the
facility would otherwise escape.


The final standard does incorporate the concept of a for-cause audit by providing a
mechanism through which the Department can recommend to an agency that an expedited audit
be conducted on any facility if the Department has reason to believe that the facility is
experiencing problems related to sexual abuse. However, the Department concludes that a
hybrid audit scheme would prove unnecessarily complex and would lack the required
predictability and flexibility to permit agencies to budget and plan for the audits.


The Department believes that audits conducted through random sampling would be
insufficient to assess the scope of compliance with the PREA standards. The Department is
cognizant of the burden that audits pose on institutions but believes that the triennial cycle
appropriately balances the level of effort and resources that will need to be expended. In
addition, the Department anticipates that the actual audit complexity and duration will be scaled
to the size and type of facility.
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Comment. Many agency commenters recommended that agencies be allowed to audit
themselves; by contrast, many advocacy commenters criticized the proposed standard for
allowing internal inspectors general or ombudspersons to conduct audits, out of concern that
permitting agency employees could compromise the objectivity
and credibility of the auditing process. One commenter suggested that audits performed by an
auditor within the agency should be subject to review by an independent agency or elected body.


Response. While internal audits may pro
performance, the Department believes that external audits are necessary to ensure that the audits
are conducted, and are perceived to be conducted, independently and objectively. Accordingly,
the final standard requires that the audit be performed by an auditor external to the agency. An
audit may, however, be conducted by a sister governmental agency, including by an entity that
ultimately reports to the same overarching department as the agency under audit.


Comment. Comments varied in response to NPRM Question 32, which asked to what
extent, if any, agencies should be able to combine a PREA audit with an audit performed by an
accrediting body or with other types of audits. A number of comments recommended that audits
not be combined with other types of audits. Several comments suggested that PREA audits
should be incorporated with accreditation or other audit types. A number of comments stated
that State bodies that inspect local jails should be able to include PREA audits in the inspection
process.


Response. The final standard places no restriction on auditor certification for individuals
who are employed by an accrediting or oversight entity that is separate and independent from the
agency. For example, a qualified individual within a State office of inspector general (if outside
the agency) or a member of an accrediting body could obtain Department certification and, if not
otherwise conflicted, would be permitted to conduct the PREA audit, or incorporate the PREA
audit as part of a more comprehensive facility inspection program.


Comment. NPRM Question 33 asked whether the wording of any of the substantive
standards should be revised in order to facilitate a determination of whether a jurisdiction is in
compliance with the standard. Some comments suggested that the standards be expressed using
objective criteria. Other comments recommended that the standards be written in a performance-
based format, or subject to specific outcome measures. Still others suggested a combination of
qualitative and quantitative standards. A number of comments suggested requiring that agencies
fully document their efforts to comply with the standards. Finally, one comment recommended
that the auditor have discretion to determine whether a facility is complying with the standard.


Response. The Department has attempted to incorporate objective criteria and written
documentation requirements wherever practicable, although auditors will necessarily have some
discretion to determine compliance regarding certain standards. The Department intends to
jointly develop, with the National Resource Center for the Elimination of Prison Rape,
comprehensive auditing instruments for the various facility types and sizes that will provide
guidance to the auditor on determining compliance. In addition, the Department will develop
uniform training and certification requirements for individual auditors, and may periodically
issue interpretive guidance regarding the PREA standards.


The Department declines to incorporate into the standards specific outcome measures.
While performance-based standards facilitate compliance assessments, it is difficult to employ
such standards effectively to combat sexual abuse in confinement facilities. An increase in
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uring inmates that reporting abuse
will yield positive outcomes and not result in retaliation.


Comment. Several commenters recommended that auditors have expertise in, or receive
specialized training in, such topics as working with victims of sexual abuse, applicable civil
rights laws, adolescent and child development, and crisis counseling.


Response. The Department intends to develop and issue auditor training requirements,
and will work with the National Resource Center for the Elimination of Prison Rape (or other
contracted entity) to develop an audit training curriculum.


Comment. A number of comments recommended that the auditor receive unfettered


documents, the ability to consult with the PREA coordinator, access to facility personnel, and the
ability to conduct unannounced inspections.


Response. The final standard incorporates many of these elements to enable thorough
audits. However, the Department declines to require that auditors be permitted to conduct
unannounced facility audits, as this could prove inordinately burdensome for facility and agency
personnel.


Comment. F
Inspector General conduct audits of BOP facilities.


Response. BOP facilities will be audited pursuant to the auditing standard. However, the
Department declines to mandate in the standard the specific entity that will conduct BOP audits.


Comment. Two commenters re
methodology, the evidence used to support each audit finding, and recommendations for any
required corrective action.


Response. The final standard includes these elements.
Comments. NPRM Question 35 asked to what extent, if any, audits should bear on


determining whether a State is in full compliance with PREA. Several comments recommended


com
only a marginal bearing on the


determination, or be relevant to determining only State-level compliance. A number of
comments suggested that audit results, combined with appropriate and verified corrective action,
determine State-
combined with an appropriate explanation from the Governo


Response. The Department intends the audits to be a primary factor in determining State-
y, the final rule requires the Governor to consider the most


recent audit results in making his or her certification determination, which shall apply to
, including facilities


IV. Regulatory Certifications


Executive Orders 13563 and 12866 - Regulatory Planning and Review
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This final rule has been drafted and reviewed in accordance with Executive Order 12866,
Executive Order


Improving Regulation and Regulatory Review.
Executive Order 12866, § 3(f)(1), and


accordingly has submitted it to the Office of Management and Budget (OMB) for review.
Executive Order 12866 requires Federal agencies to conduct a regulatory impact


assessment (benefit-
that may have an annual impact on the economy of $100 million or more or adversely affect in a
material way the economy, a sector of the economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal governments or communities. See
Executive Order 12866, § 6(a)(3)(C).


The Department has concluded that the economic impact of its adoption of the final rule,
if complied with by all entities to which it applies, is likely to exceed this $100 million threshold.
Assuming full nationwide compliance, the standards would affect the management of all State,
local, privately operated, and Department of Justice confinement facilities, which collectively
house over 2.4 million individuals at any given time and which spent more than $79.5 billion in
2008. See BJS, Justice Expenditure and Employment Extracts 2008, advance estimate
(unpublished).


xecutive Order 12866, §§ 3(f)(3), (4).
Accordingly, in compliance with OMB Circular A-4, the Department has prepared a Regulatory
Impact Assessment (RIA) to accompany the final rule.


Regulatory Impact Assessment


The RIA is available in full at http://www.ojp.usdoj.gov/programs/pdfs/prea_ria.pdf and
is summarized here. The RIA assesses, and monetizes to the extent feasible, the benefits of


facilities, and juvenile facilities, and the costs of full nationwide compliance with the final rule.
It also summarizes the comments relating to the costs and benefits of the standards that the
Department received in response to the NPRM and the Initial Regulatory Impact Assessment
(IRIA).


The cost estimates set forth in the RIA are the costs of full nationwide compliance with
all of the standards and their implementation in all covered facilities. The Department concludes
that full nationwide compliance with the standards would cost the correctional community, in the
aggregate, approximately $6.9 billion over the period 2012-2026, or $468.5 million per year
when annualized at a 7 percent discount rate. The average annualized cost per facility of
compliance with the standards is approximately $55,000 for prisons, $50,000 for jails, $24,000
for community confinement facilities, and $54,000 for juvenile facilities. For lockups, the
average annualized cost per agency is estimated at $16,000.


However, these figures are potentially misleading. PREA does not require full
nationwide compliance with the standards, nor does it enact a mechanism for the
Department to direct or enforce such compliance; instead, the statute provides certain incentives
for State (but not local or privately operated) confinement facilities to implement the standards.
Fiscal realities faced by confinement facilities throughout the country make it virtually certain
that the total actual outlays by those facilities will, in the aggregate, be less than the full
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nationwide compliance costs calculated in this RIA. Actual outlays incurred will depend on the
specific choices that State, local, and private correctional agencies make with regard to adoption
of the standards, and correspondingly on the annual expenditures that those agencies are willing
and able to make in choosing to implement the standards in their facilities. The Department has
not endeavored in the RIA to project those actual outlays.


Summary of Cost Justification Analysis


In developing the final rule, the Department was constrained by two separate and
independent limitations relating to the potential costs of the standards. The first was the
requirement, set forth in Executive Order 12866,
only upon a reasoned determination that its benefits justify its costs recognizing that some
benefits and costs are difficult to quantify. Executive Order 12866, § 1(b)(6). Executive Order
13563, moreover,
present and future benefits and costs as accurately as p Executive Order 13563, § 1(c).
The second was the provision, set forth in PREA itself, prohibiting the Attorney General from


The
RIA addresses both sets of limitations and concludes that the final rule does not contravene
either constraint, and is in fact fully justified under both analyses.


With respect to the analysis called for by the Executive Orders, the RIA undertakes a
break-even analysis to demonstrate that the anticipated costs of full nationwide compliance with
the PREA standards are amply justified by the anticipated benefits. The results of this break-
even analysis are summarized in Table 2. As shown there,
estimation method, for the costs of full nationwide compliance to break even with the monetized
benefits of avoiding prison rape, the standards would have to be successful in reducing the
annual number of prison sexual abuse victims by about 1,671, for a total reduction from the
baseline over fifteen years of about 25,000 victims.38 As a comparison, the RIA estimates that in


juvenile centers, of which at least 78,500 prison and jail inmates and 4,300 youth in juvenile
facilities were victims of the most serious forms of sexual abuse, including forcible rape and
other nonconsensual sexual acts involving injury, force, or high incidence.


38 These figures include all facility types and all types of sexual abuse (from the most to the least severe), and take
into account the fact that many victims are victimized multiple times (i.e., an avoided victim subsumes all of the
incidents of sexual abuse that victim experiences). In the RIA, the Department calculates the break-even figures in
six different ways corresponding to different methods of calculating the baseline prevalence of prison sexual abuse
and different approaches to monetizing the value of avoiding prison sexual abuse. The figures in Table 2 reflect the


preferred approach among these six alternatives. When reflected as a range, the six approaches
collectively provide that, for the costs of full nationwide compliance to break even with the monetized benefits of
avoiding prison rape, the standards would have to be successful in reducing the annual number of prison sexual
abuse victims by between 1,667 and 2,329, for a total reduction from the baseline over fifteen years of about 25,000-
35,000 victims.
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Table 2: Summary of Break-Even Analysis for PREA Standards39


(in millions of dollars)


Prisons Jails Lockup


Community


Confinement


Facilities
Juvenile Total


Prevalence 89,688 109,181 Unknown Unknown 10,553 209,422


Value of 1% Reduction $206.4 $260.1Unknown. Unknown $52.4


Value of 1 Victim Avoided $0.25 $0.25


Cost $64.9 $163.4 $95.5 $12.8 $131.9 $468.5


Breakeven Percent 0.32% 0.64%Unknown. Unknown. 2.55%


Breakeven Number of Victims 282 686 385 52 266 1671


The Department believes it reasonable to expect that the standards, if fully adopted and
complied with, would achieve at least this level of reduction in the prevalence of prison sexual
abuse. Taking into account the considerable non-monetized benefits of avoiding prison rape, the


facilities spend less annually than full nationwide compliance is estimated to require, then the
annual reduction in the number of prison sexual abuse victims that would need to be achieved in
order for actual outlays to break even with benefits would be correspondingly lower.


With respect to the analysis that Congress required in PREA, the RIA concludes that the
costs of full nationwide compliance d
compared to total national expenditures on correctional operations. In the most recent tabulation,
correctional agencies nationwide spent approximately $79.5 billion on correctional operations in
2008. As noted, the RIA estimates that full nationwide compliance with the final standards
would cost these agencies approximately $468.5 million per year, when annualized over 15 years
at a 7 percent discount rate, or a mere 0.6 percent of total annual correctional expenditures in
2008. The Department concludes that this does not amount to substantial additional costs.


39 Prevalence figures reflect to determining prevalence (among the three
alternative approaches discussed below) and include all forms of sexual abuse. As explained in the RIA, prevalence
figures for lockups and community confinement facilities are unknown; the total for prisons, jails, and juvenile
centers under the principal approach is 209,422.


estimate of the monetizable value (in millions of
dollars) of the benefit of a 1% reduction from the baseline annual prevalence of sexual abuse in prisons, jails, and
juvenile centers, using preferred methodology, the victim compensation model, and taking into


row sets forth the corresponding estimate for lockups and community confinement facilities, but sets forth the value
(again in millions) of avoiding a single victim of abuse.


Cost figures represent the cost of full nationwide compliance with all of the PREA standards, in the


percentage reduction from the baseline annual prevalence of prison sexual abuse that the standards would have to
achieve in each sector in order for their annual benefits, in monetary terms, to break even with their annual costs,
again assuming full nationwide compl
of prison sexual abuse the standards would have to be successful in preventing each year, in each sector (again


break even with the annual costs of full nationwide compliance.
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Measuring the Relevant Baseline


As a starting point, the RIA measures the baseline level of prison rape and sexual abuse
in prisons, jails, and juvenile facilities. It estimates the annual prevalence of six categories of
inappropriate sexual contact in adult prisons and jails, and five different categories in juvenile
facilities. The precise definitions of these categories are set forth in detail in the RIA, but these
types of sexual contact are essentially differentiated based on the existence and nature of force or
threat of force, the nature and intrusiveness of the physical contact, and how often the victim has
experienced abuse (i.e., whether the victim has experienced a low or high incidence of contact),
among other factors.


Relying largely on tabulations made by BJS and the Office of Juvenile Justice and
Delinquency Prevention, the RIA examines the available statistics on the prevalence of each type
of inappropriate sexual contact40 and addresses a number of issues with those statistics, including
the problem of serial victimization (prevalence vs. incidence),41 cross-section vs. flow,42


underreporting of sexual victimization (false negatives), and false allegations (overreporting).
The RIA also describes difficulties in measuring the prevalence of sexual abuse in community
confinement facilities and lockups. 43


The RIA presents three alternatives for estimating the prevalence of sexual abuse, each
relying on different assumptions to account for the possibility of underreporting (false negatives)
and overreporting (false positives) of sexual abuse. the one the
Department prefers among the three no adjustment is made to the prevalence estimates to
account either for false negatives (sexual abuses that occurred but were never reported) or false
positives (sexual abuses that were reported by inmates but that did not actually occur). The


and a


40 See BJS, Sexual Victimization in Prisons and Jails Reported by Inmates, 2008-09 (NCJ 231169) (Aug. 2010);
BJS, Sexual Victimization in Juvenile Facilities Reported by Youth, 2008-09 (NCJ 228416) (Jan. 2010).
41 Prevalence essentially measures the number of victims of sexual abuse over a period of time, whereas incidence
refers to the number of discrete victimizations over that period. The difference between the two arises from the fact
that many prison rape victims are victimized many times.
42 The estimates of prevalence are based on surveys of inmates, who are asked to state whether, as of the date the
survey is administered, they have experienced sexual abuse in that facility during the previous twelve months. If the
answer is affirmative, the inmate is asked follow-up questions about the nature and frequency of the abuse. In a
cross-
given by the inmates who happen to be at the facility on the day the survey was administered. However, this
approach risks significantly understating the actual prevalence, especially in jails, because the majority of inmates
remain in their facility for less than one year, and there will have been many inmates who were at the facility earlier
during the twelve-month survey period but who are no longer there when the survey is administered. A flow
approach to estimating prevalence compensates for this phenomenon by extrapolating from the cross-sectional
figures an estimate of the total number of victims among the total population of inmates who flowed through the
facility during the twelve-month period.
43 At the time the RIA was prepared, the Department lacked data regarding the prevalence of sexual abuse in
community confinement facilities. A BJS study of former State prisoners that was finalized in May 2012, too late
for incorporation into the prevalence assessments of the RIA, provides for the first time some data regarding such
prevalence. See BJS, Sexual Victimization Reported by Former State Prisoners, 2008 (NCJ 237363) (May 2012).
The Department remains unaware of any data regarding the prevalence of sexual abuse in lockups.
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lower bound assumption as to the number of false negatives and a less conservative approach to
adjusting for false positives. Under the principal approach, the RIA concludes that in 2008 more


centers. Of these, at least 78,500 were prison and jail inmates and 4,300 were youth in juvenile
facilities who were victims of the most serious forms of sexual abuse, including forcible rape and
other nonconsensual sexual acts involving injury, force, or high incidence.


Table 3 shows the estimated baseline prevalence of rape and sexual abuse in adult prison
and jail facilities . Table 4 shows the
corresponding estimates for juvenile facilities, and Table 5 shows the composite prevalence
estimates among all facility types.44


Table 3: Baseline Prevalence of Sexual Abuse, Adult Prison and Jail Facilities, Using
Alternative Prevalence Estimation Approaches, by Type of Incident, 2008


Adult Prisons Adult Jails


Principal Adjusted
Lower
Bound


Principal Adjusted
Lower
Bound


Nonconsensual
Sexual Acts -


High
32,900 33,100 25,600 45,600 43,000 26,000


Nonconsensual
Sexual Acts Low


11,300 11,600 8,800 8,900 7,900 5,000


with Staff
17,600 17,800 13,500 15,500 14,800 10,400


Abusive Sexual
Contacts - High


7,300 7,000 6,100 8,500 7,800 6,300


Abuse Sexual
Contacts Low


10,900 11,200 9,000 14,400 13,600 10,700


Staff Sexual
Misconduct


Touching Only
9,700 9,400 7,500 16,300 14,200 10,800


TOTAL 89,700 90,100 70,500 109,200 101,300 69,200


44 For the definitions of the various types of sexual conduct listed in these tables, see Tables 1.1 and 1.2 in the RIA.
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Table 4: Baseline Prevalence of Sexual Abuse, Juvenile Facilities, Using Alternative
Prevalence Estimation Approaches, by Type of Incident, 2008


Principal Adjusted Lower Bound


Serious Sexual Acts
- High


4,300 4,600 3,800


Staff High
2,800 2,700 2,500


Serious Sexual Acts
Low


2,000 2,700 1,800


Other Sexual Acts
High


600 600 500


Other Sexual Acts
Low


900 1,000 900


TOTAL 10,600 11,600 9,500


Table 5: Baseline Prevalence of Sexual Abuse, Summary Chart


Principal Adjusted Lower Bound


Prisons 89,700 90,100 70,500


Jails 109,200 101,300 69,200


Juveniles 10,600 11,600 9,500


TOTAL 209,400 203,000 149,200


Estimating the Monetized Unit Benefit of Avoiding a Prison Rape or Sexual Abuse


As a number of commenters observed, placing a monetary value on avoided sexual abuse


with crimes such as sexual abuse whose principal cost is due to the pain, suffering, and quality of
life diminution of the victims. 12866 nevertheless instructs agencies to


e usefully
Executive Order 12866, § 1(a); see also Executive Order 13563 ach agency is
directed to use the best available techniques to quantify anticipated present and future benefits
and costs as accurately as possible. . Some uncertainty in such estimates is not itself reason to
abandon the effort.


The RIA estimates the monetary value of certain benefits of avoiding prison sexual abuse
using values derived from general literature assessing the cost of rape,45 with adjustments made
to account for the unique characteristics of sexual abuse in the prison setting. Using an approach
known as the willingness to pay (WTP) model, the RIA first monetizes the benefit of avoiding
sexual abuse in a confinement facility by consulting studies that have estimated how much
society is willing to pay for the reduction of various crimes, including rape, and then assessing
whether the conclusions of those studies would be different in the specific context of sexual
abuse in confinement facilities. This approach yields a reliable estimate of the costs of the most


45 See, e.g., National Institute of Justice Research Report, Victim Costs and Consequences: A New Look (NCJ
155282) (Jan. 1996), available at http://www.ncjrs.gov/pdffiles/victcost.pdf; Ted R. Miller et al.,
Health, Costs of Sexual Violence in Minnesota (July 2007), available at
http://www.pire.org/documents/mn_brochure.pdf; Mark A. Cohen et al., Willingness-to-Pay for Crime Control
Programs, 42 Criminology 89 (2004).
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serious categories of sexual abuse assessed in the RIA,46 but because of limitations in the way
the underlying studies were conducted, it cannot be effectively used to monetize the cost of the
less serious categories of sexual abuse.


In part because of these limitations, the RIA also uses an alternative approach known as
the victim compensation or willingness-to-accept (WTA) model, which estimates how much the
average victim of prison rape would be willing to accept as compensation for injuries suffered in
the assault, including intangible injuries such as pain, suffering, and diminished quality of life.
To do this, the RIA assesses certain monetizable costs of prison rape to the victim, such as the
costs of medical and mental health care, and adds an element, drawn primarily from jury
verdicts, to cover the intangible costs associated with pain and suffering. All of these costs were
identified by reviewing the literature on the cost of rape generally, and then extrapolating the
analogous costs in confinement facilities. Although the RIA calculates avoidance benefits on a
per victim basis, it accounts for the fact that many victims of prison rape are victimized multiple
times.


Thus, the RIA essentially uses a hybrid approach that combines the WTP and WTA
elements: For the one category of sexual conduct as to which an estimate using the WTP was
possible (the most serious category for adult victims), it identifies a range of avoidance benefit
values, with the WTP estimate at one bound and the WTA estimate on the other; for the
remaining categories of conduct, as to which a WTP estimate was not possible, the RIA uses
only the WTA estimate. Using this approach, the RIA derives monetized values for avoiding
each of the six types of sexual contact (five for juveniles), depending upon whether the victim is
a juvenile or an adult. These values are depicted in Tables 6 and 7. The RIA estimates the
monetizable benefit to an adult of avoiding the highest category of prison sexual misconduct
(nonconsensual sexual acts involving injury or force, or no injury or force but high incidence) as
worth about $310,000 per victim using the willingness to pay model and $480,000 per victim
under the victim compensation model. For juveniles, who typically experience significantly
greater injury from sexual abuse than adults, the corresponding category is assessed as worth
$675,000 per victim under the victim compensation model. (A willingness to pay estimate was
not calculated for juveniles.) These estimates are higher than in the IRIA because of changes the
Department made, in response to public comments, to the definitions of the different types of
sexual abuse and to the methodologies for monetizing the benefit of avoiding each type.


46 These costs translate to benefits for the purpose of the RIA i.e., the benefits that would accrue from avoiding
such incidents.
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Table 6: Avoidance Benefit Values for Sexual Abuse, Adult Prison and Jail Facilities, by
Victimization Type and Valuation Method


WTP
Victim


Compensation
(WTA)


Nonconsensual Sexual Acts High $310,000 $480,000


Nonconsensual Sexual Acts Low $160,000


$160,000


Abusive Sexual Contacts High $5,200


Abusive Sexual Contacts Low $600


Staff Sexual Misconduct Touching
Only


$600


Table 7: Unit Avoidance Values for Sexual Abuse, Juvenile Facilities,
by Victimization Type


Victim Compensation
(WTA)


Serious Sexual Acts - High $675,000


High $672,000


Serious Sexual Acts Low $225,000


Other Sexual Acts High $7,300


Other Sexual Acts Low $900


The RIA next calculates the maximum monetizable benefit to society of totally
eliminating each of the types of inappropriate sexual contact, by multiplying the baseline
prevalence of such events by the unit benefit of an avoided victim. As depicted in Table 8, under


principal approach for estimating prevalence, and using the victim
compensation model, the RIA determines that the maximum monetizable cost to society of
prison rape and sexual abuse (and correspondingly, the total maximum benefit of eliminating it)
is about $46.6 billion annually for prisons and jails, and an additional $5.2 billion annually for
juvenile facilities.47


It bears cautioning, however, that the Department has not estimated in the RIA the
expected monetized benefit of the standards themselves but has instead opted for a break-even
approach that estimates the number of victims that would need to be avoided (taking into account
the fact that many victims are victimized multiple times) for the benefits of the standards to
break even with the costs of full nationwide compliance. Thus, the RIA does not estimate that
the standards will actually yield an annual monetized benefit of $52 billion, except in the
hypothetical scenario where the standards would, by themselves, lead to the complete
elimination of prison rape and sexual abuse. The actual monetized benefit of the standards will
certainly be less than this hypothetical figure and will depend on a number of factors, including
the extent to which facilities comply with the standards, and the extent to which the standards are
effective in achieving their goals.


47 The RIA calculates these figures six different ways, using the three different prevalence estimation approaches
(principal, adjusted, and lower bound), and the two different approaches to monetizing avoidance benefit values
(WTP and WTA). Expressed as a range that captures all six approaches, the RIA determines that the maximum
monetizable cost to society of rape and sexual abuse in prisons, jails, and juvenile facilities (and correspondingly,
the total maximum benefit of eliminating it from those facilities) ranges from $26.9 billion to $51.9 billion. These
figures exclude the cost to society of rape and sexual abuse in community confinement facilities and lockups
because of the unavailability of data regarding the prevalence of sexual abuse in those facilities.
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Table 8: Total Cost of Sexual Abuse, Across Prisons, Jails, and Juvenile Facilities, Victim
Compensation Method, by Prevalence Approach (In Millions of Dollars)


Principal Adjusted
Lower
Bound


Prisons $20,637 $20,814 $16,051


Jails $26,011 $24,493 $15,083


Juveniles $5,239 $5,532 $4,654


TOTAL $51,887 $50,839 $35,788


Non-Monetizable Benefits


agency may consider (and discuss qualitatively) values that are difficult or impossible to
Executive Order


13563, § 1(c). Under Executive Order 12866, costs and benefits
measures (to the fullest extent that these can be usefully estimated) and qualitative measures of
costs and benefits that are difficult to quanti Executive
Order
safety, the protection of the natural environment, and the elimination or reduction of
discrimination or bias. Id.


In concluding its assessment of the benefits of prison rape avoidance, the RIA identifies a
number of benefits that cannot be monetized. These are some of the most important and
consequential benefits of the final rule, and the discussion in the RIA describes both the nature
and scale of those benefits so that they can be appropriately factored into the analysis. For
example, the RIA examines benefits for rape victims, for inmates who are not rape victims, for
families of victims, for prison administrators and staff, and for society at large. These benefits
include those relating to public health and public safety, as well as economic benefits and
existence value benefits. The RIA also describes benefits to inmates in lockups and community
confinement facilities, as to which information was lacking relating to the baseline prevalence of
sexual abuse.


Additionally, Congress predicated PREA on its conclusion consistent with decisions by
the Supreme Court bstantial risk of sexual assault violates


42 U.S.C. 15601(13) (citing Farmer v. Brennan, 511 U.S. 825 (1994)). The individual rights
enshrined in the Constitution express our deepest commitments to human dignity and
equality, and American citizens place great value on knowing that their government aspires to
protect those rights to their fullest extent. In thinking about the qualitative benefits that will
accrue from the implementation of the final rule, these values carry great weight.


Cost Analysis


The RIA presents a detailed analysis of the costs of full nationwide compliance with the
standards in the final rule. The RIA concludes that full nationwide compliance with the
standards would cost the correctional community approximately $6.9 billion over the period
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2012-2026, or $468.5 million per year when annualized at a 7 percent discount rate. The details
ates are summarized in Tables 9-14:


Table 9: Number of Facilities Assumed to Adopt and Implement the Standards,
for Cost Analysis Purposes48


Type
Number of
Facilities


Prisons (Federal) 117


Prisons (State) 1,190


Jails 2,860


Lockups (Police) 3,753


Lockups (Court) 2,330


Community Confinement 529


Juvenile 2,458


Table 10: Estimated Annualized Cost of Full Compliance with Aggregated Standards,
in Millions of Dollars, by Facility Type


48 For detailed sources, see RIA, at p. 70, n. 108.


PRI SONS
64 .9


JAI LS
163.4


LOCKUPS
95.5


CCF


12.8


JUVENILE


131.9
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Table 11: Estimated Cost of Full State and Local Compliance with the PREA Standards,
in the Aggregate, by Year and by Facility Type, in Millions of Dollars


Year Prisons Jails Lockups
Community
Confinement


Facilities
Juveniles


Total
All Facilities


2012 $87.2 $254.6 $180.1 $27.8 $196.0 $745.8


2013 $55.2 $161.0 $122.0 $16.8 $93.3 $448.5


2014 $58.3 $157.9 $106.6 $14.2 $92.1 $429.2


2015 $59.2 $154.6 $93.7 $12.1 $94.9 $414.5


2016 $61.3 $153.5 $87.3 $11.1 $109.3 $422.6


2017 $61.5 $152.4 $83.6 $10.6 $151.9 $460.1


2018 $62.9 $151.3 $80.1 $10.1 $147.3 $451.8


2019 $63.1 $150.7 $77.5 $9.8 $144.7 $445.8


2020 $64.3 $150.1 $75.0 $9.4 $142.2 $441.0


2021 $65.7 $149.9 $73.2 $9.2 $140.4 $438.3


2022 $65.9 $150.1 $72.0 $9.0 $139.2 $436.2


2023 $67.1 $150.1 $70.8 $8.9 $138.0 $434.9


2024 $67.1 $149.9 $69.6 $8.7 $136.7 $432.0


2025 $67.9 $149.5 $68.4 $8.5 $135.5 $429.8


2026 $67.6 $148.8 $67.2 $8.4 $134.3 $426.3


15-yr Total $974.2 $2,384.6 $1,327.3 $174.8 $1,995.8 $6,856.7


Present Value $591.2 $1,488.4 $869.8 $116.6 $1,201.4 $4,267.4


Annual $64.9 $163.4 $95.5 $12.8 $131.9 $468.5


Table 12: Estimated Average Annualized Compliance Cost Per Unit Facility, By Type


Type
Cost Per Unit


Facility


Prisons $54,546


Jails $49,959


Lockups
(per Agency)


$15,700


Community
Confinement


Facilities
$24,190


Juvenile
Facilities


$53,666
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Table 13: Estimated Cost of Full Nationwide Compliance with PREA Standards, Total
Across All Facility Types, by Standard and by Year, in Thousands of Dollars


Year 115.11 115.13 115.14 115.16 115.17 115.21-
.22


Training 115.41-
.42


115.51,
115.53


115.52 115.71 Audits Total


2012 $165,711 $85,980 $16,202 $29,298 $11,031 $12,803 $310,128 $67,302 $11,774 $4,163 $24,431 $6,937 $745,760


2013 $159,083 $79,991 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $448,454


2014 $149,405 $70,430 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $429,215


2015 $137,076 $68,027 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $414,484


2016 $125,278 $87,948 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $422,606


2017 $111,358 $139,334 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $460,073


2018 $98,234 $144,176 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $451,790


2019 $88,291 $148,092 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $445,763


2020 $78,879 $152,738 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $440,997


2021 $72,118 $156,816 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $438,314


2022 $67,610 $159,253 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $436,244


2023 $63,103 $162,373 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $434,857


2024 $58,596 $164,029 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $432,005


2025 $54,088 $166,337 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $429,806


2026 $49,581 $167,336 $0 $29,285 $11,031 $12,474 $55,702 $59,765 $6,263 $3,688 $24,236 $6,937 $426,297


Total $1,478,411 $1,952,859 $16,202 $439,290 $165,466 $187,442 $1,089,957 $904,007 $99,455 $55,794 $363,731 $104,049 $6,856,664


NPV $999,406 $1,094,915 $15,142 $266,738 $100,470 $113,921 $745,111 $551,376 $62,193 $34,034 $220,919 $63,178 $4,267,403


Ann. $109,729 $120,216 $1,663 $29,286 $11,031 $12,508 $81,809 $60,538 $6,828 $3,737 $24,256 $6,937 $468,538


Table 14: Relative Cost of Full Nationwide Compliance with Various Standards


Again, these tables reflect the estimated costs of full nationwide compliance, which will
occur only if all State, local, and private confinement facilities adopt the standards contained in
the final rule and then immediately and fully implement them. In this sense, the cost impact of
the final rule, as represented here, is essentially theoretical in effect treating the standards as if
they were binding regulations on State and local confinement facilities.


The true cost impact (which the RIA does not purport to assess), like the true impact of
the final rule on preventing, detecting, and minimizing the effects of sexual abuse, will depend
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on the specific choices and expenditures that State, local, and private correctional agencies make
with regard to adoption and implementation of the standards.


In assessing the nationwide compliance costs for many of the standards, the RIA relies on
work performed by the consulting firm Booz Allen Hamilton, with which the Department
contracted to undertake cost analyses, first of the standards recommended by the NPREC, then of
the standards proposed in the NPRM, and finally of the standards contained in the final rule.


various types from across the country about the costs they would incur to comply with various
aspects of the Each of the final standards is examined in
detail in the RIA to determine the full implementation costs of that standard. Where possible, the
RIA distinguishes among costs applicable to prisons, jails, juvenile facilities, community
confinement facilities, and lockups.


Many of the standards are assessed as likely having minimal to no associated compliance
costs, including §§ 115.15, 115.215, and 115.315, which, among other things, impose a general
ban on cross-gender pat-down searches of female inmates in adult prisons and jails and in
community confinement facilities, and of male and female residents in juvenile facilities; and
§§ 115.83, 115.283, and 115.383, which requires agencies to provide medical and mental health
care assessments and treatment to victims and to certain abusers. The conclusion of zero cost for
these standards is predicated on a high level of baseline compliance and on the expectation that
agencies will adopt the least costly means of complying with requirements when given flexibility
to determine how to apply those requirements to the specific characteristics of their agencies.


On an annualized basis, the most expensive standards, by the R
§§ 115.13, 115.113, 115.213, and 115.313, which relate to staffing, supervision, and video
monitoring and would impose annual compliance costs of $120 million per year if fully adopted;
§§ 115.11, 115.111, 115.211, and 115.311, which establish a zero-tolerance policy and require
agencies to designate an agency-wide PREA coordinator and facilities to designate a PREA
compliance manager, and would cost $110 million annually if fully adopted; the training
standards (§§ 115.31 .35, 115.131 .132, 115.134, 115.231 .235, and 115.331 .335), which the
RIA estimates would cost $82 million per year if fully adopted; and the screening standards
(§§ 115.41 .42, 115.141, 115.241 .242, and 115.341 .342), which would have an estimated $61
million in annual costs if there were full nationwide compliance. Together, full nationwide
compliance with these four sets of standards would cost $372 million annually, or about 80
percent of the total for all of the standards.


would incur if they adopted and implemented the standards in their own facilities. Thus, Booz
Federal facilities to which the final


rule applies.
assessments of the costs that its two relevant components the Bureau of Prisons and the United
States Marshals Service would incur in implementing the standards in the facilities they
operate or oversee. As shown in Table 15, these two components expect to spend approximately
$1.75 million per year over fifteen years to comply with the standards.
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Table 15: Estimated Cost of Compliance with PREA Standards for Department of Justice
Entities, by Standard, Annualized Over 2012-2026 at 7% Discount Rate


Standard BOP USMS


115.11 Zero Tolerance $797,000 $445,000


115.21 Evidence Protocol $37,000 $0


115.31-.35 Training $20,000 $103,000


115.41 Screening $500 $0


115.53 Inmate Reporting $9,500 $0


115.93, .402-.405 Audits $312,000 $0


Total $1,176,000 $548,000


Comparison to Alternatives


economic, environmental, public health and safety, and other advantages; distributive impacts;
Executive Order 13563, § 1(b)(3). The Attorney General has concluded that,


among the available alternatives, the standards in the final rule define measures and programs
that, when implemented, will prove effective in accomplishing the goals of the statute while also
promoting flexible decisions by the affected agencies on how to achieve compliance in a manner
that works best given their unique circumstances and environments. Standards that could
potentially maximize net benefits in the abstract would risk actually being less effective, either
due to the failure of States and localities to adopt them at all, or due to the damaging
consequences that the full costs of compliance could have on funding available for other critical
correctional programs.


The RIA examines the cost implications of the two most obvious alternatives to the final
standards in
many respects, and the standards proposed in the NPRM, which by and large are less stringent
and finds that the standards in the final rule are the most effective and cost-effective among the
three alternatives. As shown in Table 16, the final standards are the least expensive of the three
alternatives.


Table 16: Comparison of Projected Nationwide Full Compliance Costs,
Final Rule vs. NPRM vs. NPREC Recommendations, in Thousands of Annualized Dollars


NPREC NPRM Final Rule


Prisons $1,018,301 $53,318 $64,910


Jails $2,278,566 $332,106 $163,416


Lockups $2,246,775 $72,914 $95,504


Community
Confinement


Facilities
$235,884 $2,147 $12,797


Juvenile
Facilities


$188,215 $50,002 $131,912


Total $5,967,741 $510,487 $468,539


Executive Order 13132 Federalism


In drafting the standards, the Department was mindful of its obligation to meet the
objectives of PREA while also minimizing conflicts between State law and Federal interests. In
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accordance with Executive Order 13132, it is determined that this final rule does not have
sufficient federalism implications to warrant the preparation of a Federalism Assessment.


Notwithstanding the determination that the formal consultation process described in
Executive Order 13132 is not required for this final rule, the Dep
Group consulted with representatives of State and local prisons and jails, juvenile facilities,
community confinement programs, and lockups among other individuals and groups during
the listening sessions the Working Group conducted in 2010. The Department also solicited and
received input from numerous public entities at several levels of government in both the
ANPRM and the NPRM stages of this rulemaking.


Insofar as it sets forth national standards that apply to confinement facilities operated by
State and local governments, this final rule has the potential to affect the States, the relationship
between the national government and the States, and the distribution of power and
responsibilities among the various levels of government. However, with respect to the thousands
of State and local agencies, and private companies, that own and operate confinement facilities
across the country, PREA provides the Department with no direct authority to mandate binding
standards for their facilities. Instead, PREA depends upon State and local agencies to make
voluntary decisions to adopt and implement them.


For State agencies that receive grant funding from the Department to support their
correctional operations, Congress has provided that the Department shall withhold 5 percent of
prison-
compliance with, the n


enabling the State to adopt, and achieve full compliance with, those national standards, so as to
42 U.S.C.


15607(c)(2). For county, municipal, and privately run agencies that operate confinement
facilities, PREA lacks any corresponding sanctions for facilities that do not adopt or comply with
the standards.49


Despite the absence of statutory authority to promulgate standards that would bind State,
local, and private agencies, other consequences may flow from the issuance of national
standards, which could provide incentives for voluntary compliance. For example, these
standards may influence the standard of care that courts will apply in considering legal and
constitutional claims brought against corrections agencies and their employees arising out of
allegations of sexual abuse. Moreover, agencies seeking to be accredited by the major
accreditation organizations may need to comply with the standards as a condition of
accreditation.50


Nevertheless, pivotal to the statutory scheme is a voluntary decision by State, county,
local, and private correctional agencies to adopt the standards and to comply with them (or
alternatively, for States, to commit to expending 5 percent of Department of Justice prison-


49 A small number of States operate unified correctional systems, in which correctional facilities typically
administered by counties or cities such as jails are operated instead by State agencies. See Barbara Krauth, A
Review of the Jail Function Within State Unified Corrections Systems (Sept. 1997), available at
http://static.nicic.gov/Library/014024.pdf. In such States, an assessment of whether the State is in full compliance
would encompass those facilities as well.
50 The statute provides that an organization responsible for the accreditation of Federal, State, local, or private
prisons, jails, or other penal facilities may not receive any new Federal grants unless it adopts accreditation
standards consistent with the standards in the final rule. 42 U.S.C. 15608.
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related grant funds to come into compliance in future years). In deciding whether to adopt these
standards, agencies will of necessity conduct their own analyses of whether they can commit to
adopting the standards in light of other demands on their correctional budgets.


The Department cannot assume that all agencies will choose to adopt and implement
these standards. An agency assessing whether to do so may choose not to based upon an
assessment that, with regard to that specific agency, the costs outweigh the benefits. Such a
course of action would be regrettable. The Department certainly hopes that it will not be
common, and that agencies will instead consider the benefits of prison rape prevention not only
to the agencies themselves but also to the inmates in their charge and to the communities to
which the agencies are accountable.


Nevertheless, the Department cannot ignore the straitened fiscal realities confronting
many correctional agencies. Congress was acutely aware of these circumstances in passing
PREA, wh
ensuring that budgetary circumstances (such as reduced State and local spending on prisons) do


U.S.C. 15605(a).
Congress did not intend for the Department to impose unrealistic or unachievable standards but
rather expected it to partner with those agencies in adopting and implementing policies that will
yield successes at combating sexual abuse in confinement facilities, while enabling State and
local correctional authorities to continue other correctional programs vital to protecting inmates,


is successful.
The statute does not mandate any specific approach in developing the standards, but


instead relies upon the Attorney General to exercise his independent judgment. The Attorney
General has concluded that the standards in the final rule define measures and programs that,
when implemented, will prove effective in accomplishing the goals of the statute while also
promoting voluntary compliance decisions by State and local agencies.


Executive Order 12988 - Civil Justice Reform


This regulation meets the applicable standards set forth in sections 3(a) and 3(b)(2) of
Executive Order 12988.


Unfunded Mandates Reform Act of 1995


The Unfunded Mandates Reform Act of 1995 (UMRA) requires Federal agencies, unless
otherwise prohibited by law, to assess the effects of Federal regulatory actions on State, local,
and tribal governments, and the private sector (other than to the extent that such regulations
incorporate requirements specifically set forth in law).


The Department has assessed the probable impact of the final PREA standards and, as is
more fully described in the RIA, believes that these standards, if fully adopted and implemented
by all State, local, and private operators of confinement facilities, would theoretically result in an
aggregate expenditure by such operators of approximately $467 million annually (i.e., the total of
$468.5 million annually set forth above, minus $1.75 million annually attributable to Department
of Justice entities), when annualized over fifteen years at a 7 percent discount rate.


However, the Department concludes that the requirements of the UMRA do not apply to
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government which
PREA provides that any


amount that a State would otherwise receive for prison purposes from the Department in a given
fiscal year shall be reduced by 5 percent unless the chief executive of the State certifies either


5 percent of such
amount shall be used to enable the State to achieve full compliance with the standards.
Accordingly, compliance with these PREA standards is a condition of Federal assistance for
State governments.


While the Department does not believe that a formal statement pursuant to the UMRA is
required, it has, for the convenience of the public, summarized as follows various matters that are
discussed at greater length elsewhere in this rulemaking and that would have been included in a
UMRA statement should that have been required:


Rape Elimination Act of 2003, 42 U.S.C. 15601 et seq.;


national standards appears above in the section on Executive Order 12866, as elaborated in the
RIA;


nt does not believe that these national standards will have an effect on
national productivity, economic growth, full employment, creation of productive jobs, or
international competitiveness of United States goods and services, except to the extent described
in the RIA, which postulates inter alia that some agencies may add staff in order to comply with
some of the standards;


tions may be under the formal
requirements of UMRA, the Department has engaged in a variety of contacts and consultations
with State and local governments, including during the listening sessions the Working Group
conducted in 2010. In addition, the Department solicited and received input from public entities
in both its ANPRM and its NPRM. The Department received numerous comments on its NPRM
from State and local entities, the vast majority of which addressed the potential costs associated
with certain of the proposed standards. Standards of particular cost concern included the training
standards, the auditing standard, and the standards regarding staff supervision and video
monitoring. The Department has altered various standards in ways that it believes will
appropriately mitigate the cost concerns identified in the comments. State and local entities also
expressed concern that the standards were overly burdensome on small correctional systems and
facilities, especially in rural areas. The
the proposed rule to address this issue.


Small Business Regulatory Enforcement Fairness Act of 1996


This final rule is a major rule as defined by section 251 of the Small Business Regulatory
Enforcement Fairness Act of 1996, 5 U.S.C. 804. It may result in an annual effect on the
economy of $100,000,000 or more, although it will not result in a major increase in costs or
prices, or significant adverse effects on competition, employment, investment, productivity,
innovation, or on the ability of United States-based enterprises to compete with foreign-based
enterprises in domestic and export markets.
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Regulatory Flexibility Act


The Department of Justice drafted this final rule so as to minimize its impact on small
entities, in accordance with the Regulatory Flexibility Act, 5 U.S.C. 601-612, while meeting


impact of this rule on small governmental entities, and available alternatives, as elaborated in the
RIA and in the above discussions of Federalism and UMRA.


The Department provided notice of the proposed standards to potentially affected small
governments by publishing the ANPRM and NPRM, by conducting listening sessions, and by
other activities; enabled officials of affected small governments to provide meaningful and
timely input through the methods listed above; and worked (and will continue to work) to
inform, educate, and advise small governments on compliance with the requirements.


As discussed in the RIA summarized above, the Department has identified and
considered a reasonable number of regulatory alternatives and from those alternatives has
attempted to select the least costly, most cost-effective, and least burdensome alternative that
achieves the objectives of PREA.


Paperwork Reduction Act


Reduction Act of 1995 (PRA), as amended, 44 U.S.C. 3501-3521. Under the PRA, a covered
agency may not conduct or sponsor, and a person is not required to respond to, a collection of
information unless it displays a currently valid control number assigned by OMB. 44 U.S.C.
3507(a)(3), 3512.


The information collections in this final rule require covered facilities to retain certain
specified information relating to sexual abuse prevention planning, responsive planning,
education and training, and investigations, as well as to collect and retain certain specified
information relating to allegations of sexual abuse within the facility.


At the time of the proposed rule, the Department submitted an information collection
request to OMB for review and approval in accordance with the review procedures of the PRA.


As part of the comment process on the NPRM, the Department received a few comments
pertaining to the PRA, mostly raising questions whether certain recordkeeping requirements of
the PREA standards duplicated in part the recordkeeping requirements imposed by other
De
above in the SUPPLEMENTARY INFORMATION portion of this preamble and in the RIA.


Changes to the PREA standards made in response to comments on the NPRM and due to
additional analysis resulted in the total PRA burden hours being greater than those estimated in


. None of the comments received on the
NPRM pertaining to the PRA aspects of the rule necessitated any changes in the PRA burden
hours estimated by the Department. However, the Department has submitted to OMB a revised
information collection request with the new burden estimates for review and approval.


List of Subjects in 28 CFR Part 115


Community confinement facilities, Crime, Jails, Juvenile facilities, Lockups, Prisons,
Prisoners.
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Accordingly, Part 115 of Title 28 of the Code of Federal Regulations is added as follows:


Part 115 PRISON RAPE ELIMINATION ACT NATIONAL STANDARDS


Sec.
115.5 General definitions.
115.6 Definitions related to sexual abuse.


Subpart A Standards for Adult Prisons and Jails


Prevention Planning


115.11 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.
115.12 Contracting with other entities for the confinement of inmates.
115.13 Supervision and monitoring.
115.14 Youthful inmates.
115.15 Limits to cross-gender viewing and searches.
115.16 Inmates with disabilities and inmates who are limited English proficient.
115.17 Hiring and promotion decisions.
115.18 Upgrades to facilities and technologies.


Responsive Planning


115.21 Evidence protocol and forensic medical examinations.
115.22 Policies to ensure referrals of allegations for investigations.


Training and Education


115.31 Employee training.
115.32 Volunteer and contractor training.
115.33 Inmate education.
115.34 Specialized training: Investigations.
115.35 Specialized training: Medical and mental health care.


Screening for Risk of Sexual Victimization and Abusiveness


115.41 Screening for risk of victimization and abusiveness.
115.42 Use of screening information.
115.43 Protective custody.


Reporting


115.51 Inmate reporting.
115.52 Exhaustion of administrative remedies.
115.53 Inmate access to outside confidential support services.
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115.54 Third-party reporting.


Official Response Following an Inmate Report


115.61 Staff and agency reporting duties.
115.62 Agency protection duties.
115.63 Reporting to other confinement facilities.
115.64 Staff first responder duties.
115.65 Coordinated response.
115.66 Preservation of ability to protect inmates from contact with abusers.
115.67 Agency protection against retaliation.
115.68 Post-allegation protective custody.


Investigations


115.71 Criminal and administrative agency investigations.
115.72 Evidentiary standard for administrative investigations.
115.73 Reporting to inmates.


Discipline


115.76 Disciplinary sanctions for staff.
115.77 Corrective action for contractors and volunteers.
115.78 Disciplinary sanctions for inmates.


Medical and Mental Care


115.81 Medical and mental health screenings; history of sexual abuse.
115.82 Access to emergency medical and mental health services.
115.83 Ongoing medical and mental health care for sexual abuse victims and abusers.


Data Collection and Review


115.86 Sexual abuse incident reviews.
115.87 Data collection.
115.88 Data review for corrective action.
115.89 Data storage, publication, and destruction.


Audits


115.93 Audits of standards.


Subpart B Standards for Lockups


Prevention Planning
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115.111 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.
115.112 Contracting with other entities for the confinement of detainees.
115.113 Supervision and monitoring.
115.114 Juveniles and youthful detainees.
115.115 Limits to cross-gender viewing and searches.
115.116 Detainees with disabilities and detainees who are limited English proficient.
115.117 Hiring and promotion decisions.
115.118 Upgrades to facilities and technologies.


Responsive Planning


115.121 Evidence protocol and forensic medical examinations.
115.122 Policies to ensure referrals of allegations for investigations.


Training and Education


115.131 Employee and volunteer training.
-tolerance


policy.
115.133 Reserved.
115.134 Specialized training: Investigations.
115.135 Reserved.


Screening for Risk of Sexual Victimization and Abusiveness


115.141 Screening for risk of victimization and abusiveness.
115.142 Reserved.
115.143 Reserved.


Reporting


115.151 Detainee reporting.
115.152 Reserved.
115.153 Reserved.
115.154 Third-party reporting.


Official Response Following a Detainee Report


115.161 Staff and agency reporting duties.
115.162 Agency protection duties.
115.163 Reporting to other confinement facilities.
115.164 Staff first responder duties.
115.165 Coordinated response.
115.166 Preservation of ability to protect detainees from contact with abusers.
115.167 Agency protection against retaliation.
115.168 Reserved.
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Investigations


115.171 Criminal and administrative agency investigations.
115.172 Evidentiary standard for administrative investigations.
115.173 Reserved.


Discipline


115.176 Disciplinary sanctions for staff.
115.177 Corrective action for contractors and volunteers.
115.178 Referrals for prosecution for detainee-on-detainee sexual abuse.


Medical and Mental Care


115.181 Reserved.
115.182 Access to emergency medical services.
115.183 Reserved.


Data Collection and Review


115.186 Sexual abuse incident reviews.
115.187 Data collection.
115.188 Data review for corrective action.
115.189 Data storage, publication, and destruction.


Audits


115.193 Audits of standards.


Subpart C Standards for Community Confinement Facilities


Prevention Planning


115.211 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.
115.212 Contracting with other entities for the confinement of residents.
115.213 Supervision and monitoring.
115.214 Reserved.
115.215 Limits to cross-gender viewing and searches.
115.216 Residents with disabilities and residents who are limited English proficient.
115.217 Hiring and promotion decisions.
115.218 Upgrades to facilities and technologies.


Responsive Planning


115.221 Evidence protocol and forensic medical examinations.
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115.222 Policies to ensure referrals of allegations for investigations.


Training and Education


115.231 Employee training.
115.232 Volunteer and contractor training.
115.233 Resident education.
115.234 Specialized training: Investigations.
115.235 Specialized training: Medical and mental health care.


Screening for Risk of Sexual Victimization and Abusiveness


115.241 Screening for risk of victimization and abusiveness.
115.242 Use of screening information.
115.243 Reserved.
115.251 Resident reporting.
115.252 Exhaustion of administrative remedies.
115.253 Resident access to outside confidential support services.
115.254 Third-party reporting.


Official Response Following a Resident Report


115.261 Staff and agency reporting duties.
115.262 Agency protection duties.
115.263 Reporting to other confinement facilities.
115.264 Staff first responder duties.
115.265 Coordinated response.
115.266 Preservation of ability to protect residents from contact with abusers.
115.267 Agency protection against retaliation.
115.268 Reserved.


Investigations


115.271 Criminal and administrative agency investigations.
115.272 Evidentiary standard for administrative investigations.
115.273 Reporting to residents.


Discipline


115.276 Disciplinary sanctions for staff.
115.277 Corrective action for contractors and volunteers.
115.278 Disciplinary sanctions for residents.


Medical and Mental Care


115.281 Reserved.
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115.282 Access to emergency medical and mental health services.
115.283 Ongoing medical and mental health care for sexual abuse victims and abusers.


Data Collection and Review


115.286 Sexual abuse incident reviews.
115.287 Data collection.
115.288 Data review for corrective action.
115.289 Data storage, publication, and destruction.


Audits


115.293 Audits of standards.


Subpart D Standards for Juvenile Facilities


Prevention Planning


115.311 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.
115.312 Contracting with other entities for the confinement of residents.
115.313 Supervision and monitoring.
115.314 Reserved.
115.315 Limits to cross-gender viewing and searches.
115.316 Residents with disabilities and residents who are limited English proficient.
115.317 Hiring and promotion decisions.
115.318 Upgrades to facilities and technologies.


Responsive Planning


115.321 Evidence protocol and forensic medical examinations.
115.322 Policies to ensure referrals of allegations for investigations.


Training and Education


115.331 Employee training.
115.332 Volunteer and contractor training.
115.333 Resident education.
115.334 Specialized training: Investigations.
115.335 Specialized training: Medical and mental health care.


Screening for Risk of Sexual Victimization and Abusiveness


115.341 Obtaining information from residents.
115.342 Placement of residents in housing, bed, program, education, and work assignments.
115.343 Reserved.
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Reporting


115.351 Resident reporting.
115.352 Exhaustion of administrative remedies.
115.353 Resident access to outside support services and legal representation.
115.354 Third-party reporting.


Official Response Following a Resident Report


115.361 Staff and agency reporting duties.
115.362 Agency protection duties.
115.363 Reporting to other confinement facilities.
115.364 Staff first responder duties.
115.365 Coordinated response.
115.366 Preservation of ability to protect residents from contact with abusers.
115.367 Agency protection against retaliation.
115.368 Post-allegation protective custody.


Investigations


115.371 Criminal and administrative agency investigations.
115.372 Evidentiary standard for administrative investigations.
115.373 Reporting to residents.


Discipline


115.376 Disciplinary sanctions for staff.
115.377 Corrective action for contractors and volunteers.
115.378 Interventions and disciplinary sanctions for residents.


Medical and Mental Care


115.381 Medical and mental health screenings; history of sexual abuse.
115.382 Access to emergency medical and mental health services.
115.383 Ongoing medical and mental health care for sexual abuse victims and abusers.


Data Collection and Review


115.386 Sexual abuse incident reviews.
115.387 Data collection.
115.388 Data review for corrective action.
115.389 Data storage, publication, and destruction.


Audits


115.393 Audits of standards.
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Subpart E Auditing and Corrective Action


115.401 Frequency and scope of audits.
115.402 Auditor qualifications.
115.403 Audit contents and findings.
115.404 Audit corrective action plan.
115.405 Audit appeals.


Subpart F State Compliance


115.501 State determination and certification of full compliance.


Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; 42 U.S.C. 15601 15609.


§ 115.5 General definitions.


For purposes of this part, the term


Agency means the unit of a State, local, corporate, or nonprofit authority, or of the
Department of Justice, with direct responsibility for the operation of any facility that confines
inmates, detainees, or residents, including the implementation of policy as set by the governing,
corporate, or nonprofit authority.


Agency head means the principal official of an agency.


Community confinement facility means a community treatment center, halfway house,
restitution center, mental health facility, alcohol or drug rehabilitation center, or other
community correctional facility (including residential re-entry centers), other than a juvenile
facility, in which individuals reside as part of a term of imprisonment or as a condition of pre-
trial release or post-release supervision, while participating in gainful employment, employment
search efforts, community service, vocational training, treatment, educational programs, or
similar facility-approved programs during nonresidential hours.


Contractor means a person who provides services on a recurring basis pursuant to a
contractual agreement with the agency.


Detainee means any person detained in a lockup, regardless of adjudication status.


Direct staff supervision means that security staff are in the same room with, and within
reasonable hearing distance of, the resident or inmate.


Employee means a person who works directly for the agency or facility.
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Exigent circumstances means any set of temporary and unforeseen circumstances that
require immediate action in order to combat a threat to the security or institutional order of a
facility.


Facility means a place, institution, building (or part thereof), set of buildings, structure, or
area (whether or not enclosing a building or set of buildings) that is used by an agency for the
confinement of individuals.


Facility head means the principal official of a facility.


Full compliance means compliance with all material requirements of each standard
except for de minimis violations, or discrete and temporary violations during otherwise sustained
periods of compliance.


Gender nonconforming means a person whose appearance or manner does not conform to
traditional societal gender expectations.


Inmate means any person incarcerated or detained in a prison or jail.


Intersex means a person whose sexual or reproductive anatomy or chromosomal pattern
does not seem to fit typical definitions of male or female. Intersex medical conditions are
sometimes referred to as disorders of sex development.


Jail means a confinement facility of a Federal, State, or local law enforcement agency
whose primary use is to hold persons pending adjudication of criminal charges, persons
committed to confinement after adjudication of criminal charges for sentences of one year or
less, or persons adjudicated guilty who are awaiting transfer to a correctional facility.


Juvenile means any person under the age of 18, unless under adult court supervision and
confined or detained in a prison or jail.


Juvenile facility means a facility primarily used for the confinement of juveniles pursuant
to the juvenile justice system or criminal justice system.


Law enforcement staff means employees responsible for the supervision and control of
detainees in lockups.


Lockup means a facility that contains holding cells, cell blocks, or other secure enclosures
that are:


(1) Under the control of a law enforcement, court, or custodial officer; and
(2) Primarily used for the temporary confinement of individuals who have recently been


arrested, detained, or are being transferred to or from a court, jail, prison, or other agency.


Medical practitioner means a health professional who, by virtue of education, credentials,
and experience, is permitted by law to evaluate and care for patients within the scope of his or
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her professional practice. A qualified medical practitioner refers to such a professional who
has also successfully completed specialized training for treating sexual abuse victims.


Mental health practitioner means a mental health professional who, by virtue of
education, credentials, and experience, is permitted by law to evaluate and care for patients
within the scope of his or her professional practice. A qualified mental health practitioner
refers to such a professional who has also successfully completed specialized training for treating
sexual abuse victims.


Pat-down search means a running of the hands over the clothed body of an inmate,
detainee, or resident by an employee to determine whether the individual possesses contraband.


Prison means an institution under Federal or State jurisdiction whose primary use is for
the confinement of individuals convicted of a serious crime, usually in excess of one year in
length, or a felony.


Resident means any person confined or detained in a juvenile facility or in a community
confinement facility.


Secure juvenile facility means a juvenile facility in which the movements and activities of
individual residents may be restricted or subject to control through the use of physical barriers or
intensive staff supervision. A facility that allows residents access to the community to achieve
treatment or correctional objectives, such as through educational or employment programs,
typically will not be considered to be a secure juvenile facility.


Security staff means employees primarily responsible for the supervision and control of
inmates, detainees, or residents in housing units, recreational areas, dining areas, and other
program areas of the facility.


Staff means employees.


Strip search means a search that requires a person to remove or arrange some or all


Transgender means a person whose gender identity (i.e., internal sense of feeling male or
female) is different from the perso


Substantiated allegation means an allegation that was investigated and determined to
have occurred.


Unfounded allegation means an allegation that was investigated and determined not to
have occurred.


Unsubstantiated allegation means an allegation that was investigated and the
investigation produced insufficient evidence to make a final determination as to whether or not
the event occurred.
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Volunteer means an individual who donates time and effort on a recurring basis to
enhance the activities and programs of the agency.


Youthful inmate means any person under the age of 18 who is under adult court
supervision and incarcerated or detained in a prison or jail.


Youthful detainee means any person under the age of 18 who is under adult court
supervision and detained in a lockup.


§ 115.6 Definitions related to sexual abuse.


For purposes of this part, the term


Sexual abuse includes
(1) Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or


resident; and
(2) Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or


volunteer.


Sexual abuse of an inmate, detainee, or resident by another inmate, detainee, or resident
includes any of the following acts, if the victim does not consent, is coerced into such act by
overt or implied threats of violence, or is unable to consent or refuse:


(1) Contact between the penis and the vulva or the penis and the anus, including
penetration, however slight;


(2) Contact between the mouth and the penis, vulva, or anus;
(3) Penetration of the anal or genital opening of another person, however slight, by a


hand, finger, object, or other instrument; and
(4) Any other intentional touching, either directly or through the clothing, of the genitalia,


anus, groin, breast, inner thigh, or the buttocks of another person, excluding contact incidental to
a physical altercation.


Sexual abuse of an inmate, detainee, or resident by a staff member, contractor, or
volunteer includes any of the following acts, with or without consent of the inmate, detainee, or
resident:


(1) Contact between the penis and the vulva or the penis and the anus, including
penetration, however slight;


(2) Contact between the mouth and the penis, vulva, or anus;
(3) Contact between the mouth and any body part where the staff member, contractor, or


volunteer has the intent to abuse, arouse, or gratify sexual desire;
(4) Penetration of the anal or genital opening, however slight, by a hand, finger, object, or


other instrument, that is unrelated to official duties or where the staff member, contractor, or
volunteer has the intent to abuse, arouse, or gratify sexual desire;


(5) Any other intentional contact, either directly or through the clothing, of or with the
genitalia, anus, groin, breast, inner thigh, or the buttocks, that is unrelated to official duties or
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where the staff member, contractor, or volunteer has the intent to abuse, arouse, or gratify sexual
desire;


(6) Any attempt, threat, or request by a staff member, contractor, or volunteer to engage
in the activities described in paragraphs (1)-(5) of this section;


(7) Any display by a staff member, contractor, or volunteer of his or her uncovered
genitalia, buttocks, or breast in the presence of an inmate, detainee, or resident, and


(8) Voyeurism by a staff member, contractor, or volunteer.


Voyeurism by a staff member, contractor, or volunteer means an invasion of privacy of
an inmate, detainee, or resident by staff for reasons unrelated to official duties, such as peering at
an inmate who is using a toilet in his or her cell to perform bodily functions; requiring an inmate
to expose his or her buttocks, genitals,
naked body or of an inmate performing bodily functions.


Sexual harassment includes
(1) Repeated and unwelcome sexual advances, requests for sexual favors, or verbal


comments, gestures, or actions of a derogatory or offensive sexual nature by one inmate,
detainee, or resident directed toward another; and


(2) Repeated verbal comments or gestures of a sexual nature to an inmate, detainee, or
resident by a staff member, contractor, or volunteer, including demeaning references to gender,
sexually suggestive or derogatory comments about body or clothing, or obscene language or
gestures.


Subpart A Standards for Adult Prisons and Jails


Prevention Planning


§ 115.11 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.


(a) An agency shall have a written policy mandating zero tolerance toward all forms of


detecting, and responding to such conduct.
(b) An agency shall employ or designate an upper-level, agency-wide PREA coordinator


with sufficient time and authority to develop, implement, and oversee agency efforts to comply
with the PREA standards in all of its facilities.


(c) Where an agency operates more than one facility, each facility shall designate a
PREA compliance manager with sufficient time and authority to coordi
to comply with the PREA standards.


§ 115.12 Contracting with other entities for the confinement of inmates.


(a) A public agency that contracts for the confinement of its inmates with private
agencies or other entities, including other government agencies, shall include in any new contract


(b) Any new contract or contract renewal shall provide for agency contract monitoring to
ensure that the contractor is complying with the PREA standards.
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§ 115.13 Supervision and monitoring.


(a) The agency shall ensure that each facility it operates shall develop, document, and
make its best efforts to comply on a regular basis with a staffing plan that provides for adequate
levels of staffing, and, where applicable, video monitoring, to protect inmates against sexual
abuse. In calculating adequate staffing levels and determining the need for video monitoring,
facilities shall take into consideration:


(1) Generally accepted detention and correctional practices;
(2) Any judicial findings of inadequacy;
(3) Any findings of inadequacy from Federal investigative agencies;
(4) Any findings of inadequacy from internal or external oversight bodies;
(5) A -


staff or inmates may be isolated);
(6) The composition of the inmate population;
(7) The number and placement of supervisory staff;
(8) Institution programs occurring on a particular shift;
(9) Any applicable State or local laws, regulations, or standards;
(10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and
(11) Any other relevant factors.
(b) In circumstances where the staffing plan is not complied with, the facility shall


document and justify all deviations from the plan.
(c) Whenever necessary, but no less frequently than once each year, for each facility the


agency operates, in consultation with the PREA coordinator required by § 115.11, the agency
shall assess, determine, and document whether adjustments are needed to:


(1) The staffing plan established pursuant to paragraph (a) of this section;
monitoring systems and other monitoring


technologies; and
(3) The resources the facility has available to commit to ensure adherence to the staffing


plan.
(d) Each agency operating a facility shall implement a policy and practice of having


intermediate-level or higher-level supervisors conduct and document unannounced rounds to
identify and deter staff sexual abuse and sexual harassment. Such policy and practice shall be
implemented for night shifts as well as day shifts. Each agency shall have a policy to prohibit
staff from alerting other staff members that these supervisory rounds are occurring, unless such
announcement is related to the legitimate operational functions of the facility.


§ 115.14 Youthful inmates.


(a) A youthful inmate shall not be placed in a housing unit in which the youthful inmate
will have sight, sound, or physical contact with any adult inmate through use of a shared
dayroom or other common space, shower area, or sleeping quarters.


(b) In areas outside of housing units, agencies shall either:
(1) maintain sight and sound separation between youthful inmates and adult inmates, or
(2) provide direct staff supervision when youthful inmates and adult inmates have sight,


sound, or physical contact.
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(c) Agencies shall make best efforts to avoid placing youthful inmates in isolation to
comply with this provision. Absent exigent circumstances, agencies shall not deny youthful
inmates daily large-muscle exercise and any legally required special education services to
comply with this provision. Youthful inmates shall also have access to other programs and work
opportunities to the extent possible.


§ 115.15 Limits to cross-gender viewing and searches.


(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances
or when performed by medical practitioners.


(b) As of [INSERT DATE 3 YEARS PLUS 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER], or [INSERT DATE 5 YEARS PLUS 60
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER]for a facility
whose rated capacity does not exceed 50 inmates, the facility shall not permit cross-gender pat-
down searches of female inmates, absent exigent circumstances. Facilities shall not restrict


-of-cell opportunities in
order to comply with this provision.


(c) The facility shall document all cross-gender strip searches and cross-gender visual
body cavity searches, and shall document all cross-gender pat-down searches of female inmates.


(d) The facility shall implement policies and procedures that enable inmates to shower,
perform bodily functions, and change clothing without nonmedical staff of the opposite gender
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such
viewing is incidental to routine cell checks. Such policies and procedures shall require staff of
the opposite gender to announce their presence when entering an inmate housing unit.


(e) The facility shall not search or physically examine a transgender or intersex inmate


unknown, it may be determined during conversations with the inmate, by reviewing medical
records, or, if necessary, by learning that information as part of a broader medical examination
conducted in private by a medical practitioner.


(f) The agency shall train security staff in how to conduct cross-gender pat-down
searches, and searches of transgender and intersex inmates, in a professional and respectful
manner, and in the least intrusive manner possible, consistent with security needs.


§ 115.16 Inmates with disabilities and inmates who are limited English proficient.


(a) The agency shall take appropriate steps to ensure that inmates with disabilities
(including, for example, inmates who are deaf or hard of hearing, those who are blind or have
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal


and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to
ensure effective communication with inmates who are deaf or hard of hearing, providing access
to interpreters who can interpret effectively, accurately, and impartially, both receptively and
expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure
that written materials are provided in formats or through methods that ensure effective
communication with inmates with disabilities, including inmates who have intellectual
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disabilities, limited reading skills, or who are blind or have low vision. An agency is not
required to take actions that it can demonstrate would result in a fundamental alteration in the
nature of a service, program, or activity, or in undue financial and administrative burdens, as
those terms are used in regulations promulgated under title II of the Americans With Disabilities
Act, 28 CFR 35.164.


(b) The agency shall take reasonable steps to ensure meaningful access to all aspects of
ect, and respond to sexual abuse and sexual harassment to


inmates who are limited English proficient, including steps to provide interpreters who can
interpret effectively, accurately, and impartially, both receptively and expressively, using any
necessary specialized vocabulary.


(c) The agency shall not rely on inmate interpreters, inmate readers, or other types of
inmate assistants except in limited circumstances where an extended delay in obtaining an


safety, the performance of first-response
.


§ 115.17 Hiring and promotion decisions.


(a) The agency shall not hire or promote anyone who may have contact with inmates, and
shall not enlist the services of any contractor who may have contact with inmates, who


(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement
facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997);


(2) Has been convicted of engaging or attempting to engage in sexual activity in the
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did
not consent or was unable to consent or refuse; or


(3) Has been civilly or administratively adjudicated to have engaged in the activity
described in paragraph (a)(2) of this section.


(b) The agency shall consider any incidents of sexual harassment in determining whether
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with
inmates.


(c) Before hiring new employees who may have contact with inmates, the agency shall:
(1) Perform a criminal background records check; and
(2) Consistent with Federal, State, and local law, make its best efforts to contact all prior


institutional employers for information on substantiated allegations of sexual abuse or any
resignation during a pending investigation of an allegation of sexual abuse.


(d) The agency shall also perform a criminal background records check before enlisting
the services of any contractor who may have contact with inmates.


(e) The agency shall either conduct criminal background records checks at least every
five years of current employees and contractors who may have contact with inmates or have in
place a system for otherwise capturing such information for current employees.


(f) The agency shall ask all applicants and employees who may have contact with inmates
directly about previous misconduct described in paragraph (a) of this section in written
applications or interviews for hiring or promotions and in any interviews or written self-
evaluations conducted as part of reviews of current employees. The agency shall also impose
upon employees a continuing affirmative duty to disclose any such misconduct.


(g) Material omissions regarding such misconduct, or the provision of materially false
information, shall be grounds for termination.
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(h) Unless prohibited by law, the agency shall provide information on substantiated
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a
request from an institutional employer for whom such employee has applied to work.


§ 115.18 Upgrades to facilities and technologies.


(a) When designing or acquiring any new facility and in planning any substantial
expansion or modification of existing facilities, the agency shall consider the effect of the design,


abuse.
(b) When installing or updating a video monitoring system, electronic surveillance


system, or other monitoring technology, the agency shall consider how such technology may


Responsive Planning


§ 115.21 Evidence protocol and forensic medical examinations.


(a) To the extent the agency is responsible for investigating allegations of sexual abuse,
the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining
usable physical evidence for administrative proceedings and criminal prosecutions.


(b) The protocol shall be developmentally appropriate for youth where applicable, and, as
appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S.


A National Protocol
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents, or similarly
comprehensive and authoritative protocols developed after 2011.


(c) The agency shall offer all victims of sexual abuse access to forensic medical
examinations, whether on-site or at an outside facility, without financial cost, where evidentiarily
or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic
Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or
SANEs cannot be made available, the examination can be performed by other qualified medical
practitioners. The agency shall document its efforts to provide SAFEs or SANEs.


(d) The agency shall attempt to make available to the victim a victim advocate from a
rape crisis center. If a rape crisis center is not available to provide victim advocate services, the
agency shall make available to provide these services a qualified staff member from a
community-based organization, or a qualified agency staff member. Agencies shall document
efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis
center refers to an entity that provides intervention and related assistance, such as the services
specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may
utilize a rape crisis center that is part of a governmental unit as long as the center is not part of
the criminal justice system (such as a law enforcement agency) and offers a comparable level of
confidentiality as a nongovernmental entity that provides similar victim services.


(e) As requested by the victim, the victim advocate, qualified agency staff member, or
qualified community-based organization staff member shall accompany and support the victim
through the forensic medical examination process and investigatory interviews and shall provide
emotional support, crisis intervention, information, and referrals.
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(f) To the extent the agency itself is not responsible for investigating allegations of sexual
abuse, the agency shall request that the investigating agency follow the requirements of
paragraphs (a) through (e) of this section.


(g) The requirements of paragraphs (a) through (f) of this section shall also apply to:
(1) Any State entity outside of the agency that is responsible for investigating allegations


of sexual abuse in prisons or jails; and
(2) Any Department of Justice component that is responsible for investigating allegations


of sexual abuse in prisons or jails.
(h) For the purposes of this section, a qualified agency staff member or a qualified


community-based staff member shall be an individual who has been screened for appropriateness
to serve in this role and has received education concerning sexual assault and forensic
examination issues in general.


§ 115.22 Policies to ensure referrals of allegations for investigations.


(a) The agency shall ensure that an administrative or criminal investigation is completed
for all allegations of sexual abuse and sexual harassment.


(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or
sexual harassment are referred for investigation to an agency with the legal authority to conduct
criminal investigations, unless the allegation does not involve potentially criminal behavior. The
agency shall publish such policy on its website or, if it does not have one, make the policy
available through other means. The agency shall document all such referrals.


(c) If a separate entity is responsible for conducting criminal investigations, such
publication shall describe the responsibilities of both the agency and the investigating entity.


(d) Any State entity responsible for conducting administrative or criminal investigations
of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the
conduct of such investigations.


(e) Any Department of Justice component responsible for conducting administrative or
criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in
place a policy governing the conduct of such investigations.


Training and Education


§ 115.31 Employee training.


(a) The agency shall train all employees who may have contact with inmates on:
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;
(2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment


prevention, detection, reporting, and response policies and procedures;


(4) The right of inmates and employees to be free from retaliation for reporting sexual
abuse and sexual harassment;


(5) The dynamics of sexual abuse and sexual harassment in confinement;
(6) The common reactions of sexual abuse and sexual harassment victims;
(7) How to detect and respond to signs of threatened and actual sexual abuse;
(8) How to avoid inappropriate relationships with inmates;
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(9) How to communicate effectively and professionally with inmates, including lesbian,
gay, bisexual, transgender, intersex, or gender nonconforming inmates; and


(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to
outside authorities.


The employee shall receive additional training if the employee is reassigned from a facility that
houses only male inmates to a facility that houses only female inmates, or vice versa.


(c) All current employees who have not received such training shall be trained within one
year of the effective date of the PREA standards, and the agency shall provide each employee
with refresher training every two years
sexual abuse and sexual harassment policies and procedures. In years in which an employee
does not receive refresher training, the agency shall provide refresher information on current
sexual abuse and sexual harassment policies.


(d) The agency shall document, through employee signature or electronic verification,
that employees understand the training they have received.


§ 115.32 Volunteer and contractor training.


(a) The agency shall ensure that all volunteers and contractors who have contact with


harassment prevention, detection, and response policies and procedures.
(b) The level and type of training provided to volunteers and contractors shall be based


on the services they provide and level of contact they have with inmates, but all volunteers and
contractors who have contact with inm -tolerance policy
regarding sexual abuse and sexual harassment and informed how to report such incidents.


(c) The agency shall maintain documentation confirming that volunteers and contractors
understand the training they have received.


§ 115.33 Inmate education.


zero-tolerance policy regarding sexual abuse and sexual harassment and how to report incidents
or suspicions of sexual abuse or sexual harassment.


(b) Within 30 days of intake, the agency shall provide comprehensive education to
inmates either in person or through video regarding their rights to be free from sexual abuse and
sexual harassment and to be free from retaliation for reporting such incidents, and regarding
agency policies and procedures for responding to such incidents.


(c) Current inmates who have not received such education shall be educated within one
year of the effective date of the PREA standards, and shall receive education upon transfer to a


from those of the previous facility.
(d) The agency shall provide inmate education in formats accessible to all inmates,


including those who are limited English proficient, deaf, visually impaired, or otherwise
disabled, as well as to inmates who have limited reading skills.


(e) The agency shall maintain documentation of inmate participation in these education
sessions.
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(f) In addition to providing such education, the agency shall ensure that key information
is continuously and readily available or visible to inmates through posters, inmate handbooks, or
other written formats.


§ 115.34 Specialized training: Investigations.


(a) In addition to the general training provided to all employees pursuant to § 115.31, the
agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations, its
investigators have received training in conducting such investigations in confinement settings.


(b) Specialized training shall include techniques for interviewing sexual abuse victims,
proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement
settings, and the criteria and evidence required to substantiate a case for administrative action or
prosecution referral.


(c) The agency shall maintain documentation that agency investigators have completed
the required specialized training in conducting sexual abuse investigations.


(d) Any State entity or Department of Justice component that investigates sexual abuse in
confinement settings shall provide such training to its agents and investigators who conduct such
investigations.


§ 115.35 Specialized training: Medical and mental health care.


(a) The agency shall ensure that all full- and part-time medical and mental health care
practitioners who work regularly in its facilities have been trained in:


(1) How to detect and assess signs of sexual abuse and sexual harassment;
(2) How to preserve physical evidence of sexual abuse;
(3) How to respond effectively and professionally to victims of sexual abuse and sexual


harassment; and
(4) How and to whom to report allegations or suspicions of sexual abuse and sexual


harassment.
(b) If medical staff employed by the agency conduct forensic examinations, such medical


staff shall receive the appropriate training to conduct such examinations.
(c) The agency shall maintain documentation that medical and mental health practitioners


have received the training referenced in this standard either from the agency or elsewhere.
(d) Medical and mental health care practitioners shall also receive the training mandated


for employees under § 115.31 or for contractors and volunteers under § 115.32, depending upon


Screening for Risk of Sexual Victimization and Abusiveness


§ 115.41 Screening for risk of victimization and abusiveness.


(a) All inmates shall be assessed during an intake screening and upon transfer to another
facility for their risk of being sexually abused by other inmates or sexually abusive toward other
inmates.


(b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility.
(c) Such assessments shall be conducted using an objective screening instrument.
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(d) The intake screening shall consider, at a minimum, the following criteria to assess
inmates for risk of sexual victimization:


(1) Whether the inmate has a mental, physical, or developmental disability;
(2) The age of the inmate;
(3) The physical build of the inmate;
(4) Whether the inmate has previously been incarcerated;


(6) Whether the inmate has prior convictions for sex offenses against an adult or child;
(7) Whether the inmate is or is perceived to be gay, lesbian, bisexual, transgender,


intersex, or gender nonconforming;
(8) Whether the inmate has previously experienced sexual victimization;


(10) Whether the inmate is detained solely for civil immigration purposes.
(e) The initial screening shall consider prior acts of sexual abuse, prior convictions for


violent offenses, and history of prior institutional violence or sexual abuse, as known to the
agency, in assessing inmates for risk of being sexually abusive.


any additional, relevant information received by the facility since the intake screening.


incident of sexual abuse, or receipt of additional information that bears on
sexual victimization or abusiveness.


(h) Inmates may not be disciplined for refusing to answer, or for not disclosing complete
information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7), (d)(8), or (d)(9)
of this section.


(i) The agency shall implement appropriate controls on the dissemination within the
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive
information is not


§ 115.42 Use of screening information.


(a) The agency shall use information from the risk screening required by § 115.41 to
inform housing, bed, work, education, and program assignments with the goal of keeping
separate those inmates at high risk of being sexually victimized from those at high risk of being
sexually abusive.


(b) The agency shall make individualized determinations about how to ensure the safety
of each inmate.


(c) In deciding whether to assign a transgender or intersex inmate to a facility for male or
female inmates, and in making other housing and programming assignments, the agency shall
consider on a case-by-
safety, and whether the placement would present management or security problems.


(d) Placement and programming assignments for each transgender or intersex inmate
shall be reassessed at least twice each year to review any threats to safety experienced by the
inmate.


shall be given serious consideration.
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(f) Transgender and intersex inmates shall be given the opportunity to shower separately
from other inmates.


(g) The agency shall not place lesbian, gay, bisexual, transgender, or intersex inmates in
dedicated facilities, units, or wings solely on the basis of such identification or status, unless such
placement is in a dedicated facility, unit, or wing established in connection with a consent
decree, legal settlement, or legal judgment for the purpose of protecting such inmates.


§ 115.43 Protective custody.


(a) Inmates at high risk for sexual victimization shall not be placed in involuntary
segregated housing unless an assessment of all available alternatives has been made, and a
determination has been made that there is no available alternative means of separation from
likely abusers. If a facility cannot conduct such an assessment immediately, the facility may
hold the inmate in involuntary segregated housing for less than 24 hours while completing the
assessment.


(b) Inmates placed in segregated housing for this purpose shall have access to programs,
privileges, education, and work opportunities to the extent possible. If the facility restricts
access to programs, privileges, education, or work opportunities, the facility shall document:


(1) The opportunities that have been limited;
(2) The duration of the limitation; and
(3) The reasons for such limitations.
(c) The facility shall assign such inmates to involuntary segregated housing only until an


alternative means of separation from likely abusers can be arranged, and such an assignment
shall not ordinarily exceed a period of 30 days.


(d) If an involuntary segregated housing assignment is made pursuant to paragraph (a) of
this section, the facility shall clearly document:


(2) The reason why no alternative means of separation can be arranged.
(e) Every 30 days, the facility shall afford each such inmate a review to determine


whether there is a continuing need for separation from the general population.


Reporting


§ 115.51 Inmate reporting.


(a) The agency shall provide multiple internal ways for inmates to privately report sexual
abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual abuse and
sexual harassment, and staff neglect or violation of responsibilities that may have contributed to
such incidents.


(b) The agency shall also provide at least one way for inmates to report abuse or
harassment to a public or private entity or office that is not part of the agency, and that is able to
receive and immediately forward inmate reports of sexual abuse and sexual harassment to
agency officials, allowing the inmate to remain anonymous upon request. Inmates detained
solely for civil immigration purposes shall be provided information on how to contact relevant
consular officials and relevant officials at the Department of Homeland Security.
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(c) Staff shall accept reports made verbally, in writing, anonymously, and from third
parties and shall promptly document any verbal reports.


(d) The agency shall provide a method for staff to privately report sexual abuse and
sexual harassment of inmates.


§ 115.52 Exhaustion of administrative remedies.


(a) An agency shall be exempt from this standard if it does not have administrative
procedures to address inmate grievances regarding sexual abuse.


(b)(1) The agency shall not impose a time limit on when an inmate may submit a
grievance regarding an allegation of sexual abuse.


(2) The agency may apply otherwise-applicable time limits to any portion of a grievance
that does not allege an incident of sexual abuse.


(3) The agency shall not require an inmate to use any informal grievance process, or to
otherwise attempt to resolve with staff, an alleged incident of sexual abuse.


inmate
lawsuit on the ground that the applicable statute of limitations has expired.


(c) The agency shall ensure that
(1) An inmate who alleges sexual abuse may submit a grievance without submitting it to


a staff member who is the subject of the complaint, and
(2) Such grievance is not referred to a staff member who is the subject of the complaint.
(d)(1) The agency shall issue a final agency decision on the merits of any portion of a


grievance alleging sexual abuse within 90 days of the initial filing of the grievance.
(2) Computation of the 90-day time period shall not include time consumed by inmates in


preparing any administrative appeal.
(3) The agency may claim an extension of time to respond, of up to 70 days, if the normal


time period for response is insufficient to make an appropriate decision. The agency shall notify
the inmate in writing of any such extension and provide a date by which a decision will be made.


(4) At any level of the administrative process, including the final level, if the inmate does
not receive a response within the time allotted for reply, including any properly noticed
extension, the inmate may consider the absence of a response to be a denial at that level.


(e)(1) Third parties, including fellow inmates, staff members, family members, attorneys,
and outside advocates, shall be permitted to assist inmates in filing requests for administrative
remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests
on behalf of inmates.


(2) If a third party files such a request on behalf of an inmate, the facility may require as a
condition of processing the request that the alleged victim agree to have the request filed on his
or her behalf, and may also require the alleged victim to personally pursue any subsequent steps
in the administrative remedy process.


(3) If the inmate declines to have the request processed on his or her behalf, the agency
.


(f)(1) The agency shall establish procedures for the filing of an emergency grievance
alleging that an inmate is subject to a substantial risk of imminent sexual abuse.


(2) After receiving an emergency grievance alleging an inmate is subject to a substantial
risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any
portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at
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which immediate corrective action may be taken, shall provide an initial response within 48
hours, and shall issue a final agency decision within 5 calendar days. The initial response and
final agency decision shall document the agency s determination whether the inmate is in
substantial risk of imminent sexual abuse and the action taken in response to the emergency
grievance.


(g) The agency may discipline an inmate for filing a grievance related to alleged sexual
abuse only where the agency demonstrates that the inmate filed the grievance in bad faith.


§ 115.53 Inmate access to outside confidential support services.


(a) The facility shall provide inmates with access to outside victim advocates for
emotional support services related to sexual abuse by giving inmates mailing addresses and
telephone numbers, including toll-free hotline numbers where available, of local, State, or
national victim advocacy or rape crisis organizations, and, for persons detained solely for civil
immigration purposes, immigrant services agencies. The facility shall enable reasonable
communication between inmates and these organizations and agencies, in as confidential a
manner as possible.


(b) The facility shall inform inmates, prior to giving them access, of the extent to which
such communications will be monitored and the extent to which reports of abuse will be
forwarded to authorities in accordance with mandatory reporting laws.


(c) The agency shall maintain or attempt to enter into memoranda of understanding or
other agreements with community service providers that are able to provide inmates with
confidential emotional support services related to sexual abuse. The agency shall maintain
copies of agreements or documentation showing attempts to enter into such agreements.


§ 115.54 Third-party reporting.


The agency shall establish a method to receive third-party reports of sexual abuse and
sexual harassment and shall distribute publicly information on how to report sexual abuse and
sexual harassment on behalf of an inmate.


Official Response Following an Inmate Report


§ 115.61 Staff and agency reporting duties.


(a) The agency shall require all staff to report immediately and according to agency
policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual
harassment that occurred in a facility, whether or not it is part of the agency; retaliation against
inmates or staff who reported such an incident; and any staff neglect or violation of
responsibilities that may have contributed to an incident or retaliation.


(b) Apart from reporting to designated supervisors or officials, staff shall not reveal any
information related to a sexual abuse report to anyone other than to the extent necessary, as
specified in agency policy, to make treatment, investigation, and other security and management
decisions.


(c) Unless otherwise precluded by Federal, State, or local law, medical and mental health
practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and
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initiation of services.
(d) If the alleged victim is under the age of 18 or considered a vulnerable adult under a


State or local vulnerable persons statute, the agency shall report the allegation to the designated
State or local services agency under applicable mandatory reporting laws.


(e) The facility shall report all allegations of sexual abuse and sexual harassment,
including third-party and anonymous reports, to the designated investigators.


§ 115.62 Agency protection duties.


When an agency learns that an inmate is subject to a substantial risk of imminent sexual
abuse, it shall take immediate action to protect the inmate.


§ 115.63 Reporting to other confinement facilities.


(a) Upon receiving an allegation that an inmate was sexually abused while confined at
another facility, the head of the facility that received the allegation shall notify the head of the
facility or appropriate office of the agency where the alleged abuse occurred.


(b) Such notification shall be provided as soon as possible, but no later than 72 hours
after receiving the allegation.


(c) The agency shall document that it has provided such notification.
(d) The facility head or agency office that receives such notification shall ensure that the


allegation is investigated in accordance with these standards.


§ 115.64 Staff first responder duties.


(a) Upon learning of an allegation that an inmate was sexually abused, the first security
staff member to respond to the report shall be required to:


(1) Separate the alleged victim and abuser;
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect


any evidence;
(3) If the abuse occurred within a time period that still allows for the collection of


physical evidence, request that the alleged victim not take any actions that could destroy physical
evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating,
defecating, smoking, drinking, or eating; and


(4) If the abuse occurred within a time period that still allows for the collection of
physical evidence, ensure that the alleged abuser does not take any actions that could destroy
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes,
urinating, defecating, smoking, drinking, or eating.


(b) If the first staff responder is not a security staff member, the responder shall be
required to request that the alleged victim not take any actions that could destroy physical
evidence, and then notify security staff.


§ 115.65 Coordinated response.
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The facility shall develop a written institutional plan to coordinate actions taken in
response to an incident of sexual abuse, among staff first responders, medical and mental health
practitioners, investigators, and facility leadership.


§ 115.66 Preservation of ability to protect inmates from contact with abusers.


(a) Neither the agency nor any other governmental entity responsible for collective
t


or other agreement
contact with any inmates pending the outcome of an investigation or of a determination of
whether and to what extent discipline is warranted.


(b) Nothing in this standard shall restrict the entering into or renewal of agreements that
govern:


(1) The conduct of the disciplinary process, as long as such agreements are not
inconsistent with the provisions of §§ 115.72 and 115.76; or


(2) Whether a no-contact assignment that is imposed pending the outcome of an
investigation shall be expunged from or retained in the staff member s personnel file following a
determination that the allegation of sexual abuse is not substantiated.


§ 115.67 Agency protection against retaliation.


(a) The agency shall establish a policy to protect all inmates and staff who report sexual
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations
from retaliation by other inmates or staff, and shall designate which staff members or
departments are charged with monitoring retaliation.


(b) The agency shall employ multiple protection measures, such as housing changes or
transfers for inmate victims or abusers, removal of alleged staff or inmate abusers from contact
with victims, and emotional support services for inmates or staff who fear retaliation for
reporting sexual abuse or sexual harassment or for cooperating with investigations.


(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the
conduct and treatment of inmates or staff who reported the sexual abuse and of inmates who
were reported to have suffered sexual abuse to see if there are changes that may suggest possible
retaliation by inmates or staff, and shall act promptly to remedy any such retaliation. Items the
agency should monitor include any inmate disciplinary reports, housing, or program changes, or
negative performance reviews or reassignments of staff. The agency shall continue such
monitoring beyond 90 days if the initial monitoring indicates a continuing need.


(d) In the case of inmates, such monitoring shall also include periodic status checks.
(e) If any other individual who cooperates with an investigation expresses a fear of


retaliation, the agency shall take appropriate measures to protect that individual against
retaliation.


allegation is unfounded.


§ 115.68 Post-allegation protective custody.
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Any use of segregated housing to protect an inmate who is alleged to have suffered
sexual abuse shall be subject to the requirements of § 115.43.


Investigations


§ 115.71 Criminal and administrative agency investigations.


(a) When the agency conducts its own investigations into allegations of sexual abuse and
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,
including third-party and anonymous reports.


(b) Where sexual abuse is alleged, the agency shall use investigators who have received
special training in sexual abuse investigations pursuant to § 115.34.


(c) Investigators shall gather and preserve direct and circumstantial evidence, including
any available physical and DNA evidence and any available electronic monitoring data; shall
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior
complaints and reports of sexual abuse involving the suspected perpetrator.


(d) When the quality of evidence appears to support criminal prosecution, the agency
shall conduct compelled interviews only after consulting with prosecutors as to whether
compelled interviews may be an obstacle for subsequent criminal prosecution.


(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an


shall require an inmate who alleges sexual abuse to submit to a polygraph examination or other
truth-telling device as a condition for proceeding with the investigation of such an allegation.


(f) Administrative investigations:
(1) Shall include an effort to determine whether staff actions or failures to act contributed


to the abuse; and
(2) Shall be documented in written reports that include a description of the physical and


testimonial evidence, the reasoning behind credibility assessments, and investigative facts and
findings.


(g) Criminal investigations shall be documented in a written report that contains a
thorough description of physical, testimonial, and documentary evidence and attaches copies of
all documentary evidence where feasible.


(h) Substantiated allegations of conduct that appears to be criminal shall be referred for
prosecution.


(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five
years.


(j) The departure of the alleged abuser or victim from the employment or control of the
facility or agency shall not provide a basis for terminating an investigation.


(k) Any State entity or Department of Justice component that conducts such
investigations shall do so pursuant to the above requirements.


(l) When outside agencies investigate sexual abuse, the facility shall cooperate with
outside investigators and shall endeavor to remain informed about the progress of the
investigation.


§ 115.72 Evidentiary standard for administrative investigations.
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The agency shall impose no standard higher than a preponderance of the evidence in
determining whether allegations of sexual abuse or sexual harassment are substantiated.


§ 115.73 Reporting to inmates.


abuse in an agency facility, the agency shall inform the inmate as to whether the allegation has
been determined to be substantiated, unsubstantiated, or unfounded.


(b) If the agency did not conduct the investigation, it shall request the relevant
information from the investigative agency in order to inform the inmate.


against the inmate, the agency shall subsequently inform the inmate (unless the agency has
determined that the allegation is unfounded) whenever:


(2) The staff member is no longer employed at the facility;
(3) The agency learns that the staff member has been indicted on a charge related to


sexual abuse within the facility; or
(4) The agency learns that the staff member has been convicted on a charge related to


sexual abuse within the facility.
ly abused by another


inmate, the agency shall subsequently inform the alleged victim whenever:
(1) The agency learns that the alleged abuser has been indicted on a charge related to


sexual abuse within the facility; or
(2) The agency learns that the alleged abuser has been convicted on a charge related to


sexual abuse within the facility.
(e) All such notifications or attempted notifications shall be documented.


Discipline


§ 115.76 Disciplinary sanctions for staff.


(a) Staff shall be subject to disciplinary sanctions up to and including termination for
violating agency sexual abuse or sexual harassment policies.


(b) Termination shall be the presumptive disciplinary sanction for staff who have
engaged in sexual abuse.


(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the
nature and circumstances of the acts committe
sanctions imposed for comparable offenses by other staff with similar histories.


(d) All terminations for violations of agency sexual abuse or sexual harassment policies,
or resignations by staff who would have been terminated if not for their resignation, shall be
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any
relevant licensing bodies.
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§ 115.77 Corrective action for contractors and volunteers.


(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from
contact with inmates and shall be reported to law enforcement agencies, unless the activity was
clearly not criminal, and to relevant licensing bodies.


(b) The facility shall take appropriate remedial measures, and shall consider whether to
prohibit further contact with inmates, in the case of any other violation of agency sexual abuse or
sexual harassment policies by a contractor or volunteer.


§ 115.78 Disciplinary sanctions for inmates.


(a) Inmates shall be subject to disciplinary sanctions pursuant to a formal disciplinary
process following an administrative finding that the inmate engaged in inmate-on-inmate sexual
abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse.


(b) Sanctions shall be commensurate with the nature and circumstances of the abuse


by other inmates with similar histories.
(c) The discip


mental illness contributed to his or her behavior when determining what type of sanction, if any,
should be imposed.


(d) If the facility offers therapy, counseling, or other interventions designed to address
and correct underlying reasons or motivations for the abuse, the facility shall consider whether to
require the offending inmate to participate in such interventions as a condition of access to
programming or other benefits.


(e) The agency may discipline an inmate for sexual contact with staff only upon a finding
that the staff member did not consent to such contact.


(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith
based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely
reporting an incident or lying, even if an investigation does not establish evidence sufficient to
substantiate the allegation.


(g) An agency may, in its discretion, prohibit all sexual activity between inmates and may
discipline inmates for such activity. An agency may not, however, deem such activity to
constitute sexual abuse if it determines that the activity is not coerced.


Medical and Mental Care


§ 115.81 Medical and mental health screenings; history of sexual abuse.


(a) If the screening pursuant to § 115.41 indicates that a prison inmate has experienced
prior sexual victimization, whether it occurred in an institutional setting or in the community,
staff shall ensure that the inmate is offered a follow-up meeting with a medical or mental health
practitioner within 14 days of the intake screening.


(b) If the screening pursuant to § 115.41 indicates that a prison inmate has previously
perpetrated sexual abuse, whether it occurred in an institutional setting or in the community, staff
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shall ensure that the inmate is offered a follow-up meeting with a mental health practitioner
within 14 days of the intake screening.


(c) If the screening pursuant to § 115.41 indicates that a jail inmate has experienced prior
sexual victimization, whether it occurred in an institutional setting or in the community, staff
shall ensure that the inmate is offered a follow-up meeting with a medical or mental health
practitioner within 14 days of the intake screening.


(d) Any information related to sexual victimization or abusiveness that occurred in an
institutional setting shall be strictly limited to medical and mental health practitioners and other
staff, as necessary, to inform treatment plans and security and management decisions, including
housing, bed, work, education, and program assignments, or as otherwise required by Federal,
State, or local law.


(e) Medical and mental health practitioners shall obtain informed consent from inmates
before reporting information about prior sexual victimization that did not occur in an institutional
setting, unless the inmate is under the age of 18.


§ 115.82 Access to emergency medical and mental health services.


(a) Inmate victims of sexual abuse shall receive timely, unimpeded access to emergency
medical treatment and crisis intervention services, the nature and scope of which are determined
by medical and mental health practitioners according to their professional judgment.


(b) If no qualified medical or mental health practitioners are on duty at the time a report
of recent abuse is made, security staff first responders shall take preliminary steps to protect the
victim pursuant to § 115.62 and shall immediately notify the appropriate medical and mental
health practitioners.


(c) Inmate victims of sexual abuse while incarcerated shall be offered timely information
about and timely access to emergency contraception and sexually transmitted infections
prophylaxis, in accordance with professionally accepted standards of care, where medically
appropriate.


(d) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


§ 115.83 Ongoing medical and mental health care for sexual abuse victims and abusers.


(a) The facility shall offer medical and mental health evaluation and, as appropriate,
treatment to all inmates who have been victimized by sexual abuse in any prison, jail, lockup, or
juvenile facility.


(b) The evaluation and treatment of such victims shall include, as appropriate, follow-up
services, treatment plans, and, when necessary, referrals for continued care following their
transfer to, or placement in, other facilities, or their release from custody.


(c) The facility shall provide such victims with medical and mental health services
consistent with the community level of care.


(d) Inmate victims of sexually abusive vaginal penetration while incarcerated shall be
offered pregnancy tests.
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(e) If pregnancy results from the conduct described in paragraph (d) of this section, such
victims shall receive timely and comprehensive information about and timely access to all lawful
pregnancy-related medical services.


(f) Inmate victims of sexual abuse while incarcerated shall be offered tests for sexually
transmitted infections as medically appropriate.


(g) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


(h) All prisons shall attempt to conduct a mental health evaluation of all known inmate-
on-inmate abusers within 60 days of learning of such abuse history and offer treatment when
deemed appropriate by mental health practitioners.


Data Collection and Review


§ 115.86 Sexual abuse incident reviews.


(a) The facility shall conduct a sexual abuse incident review at the conclusion of every
sexual abuse investigation, including where the allegation has not been substantiated, unless the
allegation has been determined to be unfounded.


(b) Such review shall ordinarily occur within 30 days of the conclusion of the
investigation.


(c) The review team shall include upper-level management officials, with input from line
supervisors, investigators, and medical or mental health practitioners.


(d) The review team shall:
(1) Consider whether the allegation or investigation indicates a need to change policy or


practice to better prevent, detect, or respond to sexual abuse;
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender


identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility;


(3) Examine the area in the facility where the incident allegedly occurred to assess
whether physical barriers in the area may enable abuse;


(4) Assess the adequacy of staffing levels in that area during different shifts;
(5) Assess whether monitoring technology should be deployed or augmented to


supplement supervision by staff; and
(6) Prepare a report of its findings, including but not necessarily limited to determinations


made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for
improvement and submit such report to the facility head and PREA compliance manager.


(e) The facility shall implement the recommendations for improvement, or shall
document its reasons for not doing so.


§ 115.87 Data collection.


(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at
facilities under its direct control using a standardized instrument and set of definitions.


(b) The agency shall aggregate the incident-based sexual abuse data at least annually.
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(c) The incident-based data collected shall include, at a minimum, the data necessary to
answer all questions from the most recent version of the Survey of Sexual Violence conducted
by the Department of Justice.


(d) The agency shall maintain, review, and collect data as needed from all available
incident-based documents, including reports, investigation files, and sexual abuse incident
reviews.


(e) The agency also shall obtain incident-based and aggregated data from every private
facility with which it contracts for the confinement of its inmates.


(f) Upon request, the agency shall provide all such data from the previous calendar year
to the Department of Justice no later than June 30.


§ 115.88 Data review for corrective action.


(a) The agency shall review data collected and aggregated pursuant to § 115.87 in order
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response
policies, practices, and training, including by:


(1) Identifying problem areas;
(2) Taking corrective action on an ongoing basis; and
(3) Preparing an annual report of its findings and corrective actions for each facility, as


well as the agency as a whole.
(b) Such report shall include a comparison of the current yea


addressing sexual abuse.


to the public through its website or, if it does not have one, through other means.
(d) The agency may redact specific material from the reports when publication would


present a clear and specific threat to the safety and security of a facility, but must indicate the
nature of the material redacted.


§ 115.89 Data storage, publication, and destruction.


(a) The agency shall ensure that data collected pursuant to § 115.87 are securely retained.
(b) The agency shall make all aggregated sexual abuse data, from facilities under its


direct control and private facilities with which it contracts, readily available to the public at least
annually through its website or, if it does not have one, through other means.


(c) Before making aggregated sexual abuse data publicly available, the agency shall
remove all personal identifiers.


(d) The agency shall maintain sexual abuse data collected pursuant to § 115.87 for at least
10 years after the date of the initial collection unless Federal, State, or local law requires
otherwise.


Audits


§ 115.93 Audits of standards.


The agency shall conduct audits pursuant to §§ 115.401 .405.
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Subpart B Standards for Lockups


Prevention Planning


§ 115.111 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.


(a) An agency shall have a written policy mandating zero tolerance toward all forms of


detecting, and responding to such conduct.
(b) An agency shall employ or designate an upper-level, agency-wide PREA coordinator


with sufficient time and authority to develop, implement, and oversee agency efforts to comply
with the PREA standards in all of its lockups.


§ 115.112 Contracting with other entities for the confinement of detainees.


(a) A law enforcement agency that contracts for the confinement of its lockup detainees
in lockups operated by private agencies or other entities, including other government agencies,
shall in
with the PREA standards.


(b) Any new contract or contract renewal shall provide for agency contract monitoring to
ensure that the contractor is complying with the PREA standards.


§ 115.113 Supervision and monitoring.


(a) For each lockup, the agency shall develop and document a staffing plan that provides
for adequate levels of staffing, and, where applicable, video monitoring, to protect detainees
against sexual abuse. In calculating adequate staffing levels and determining the need for video
monitoring, agencies shall take into consideration;


(1) The physical layout of each lockup;
(2) The composition of the detainee population;
(3) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and
(4) Any other relevant factors.
(b) In circumstances where the staffing plan is not complied with, the lockup shall


document and justify all deviations from the plan.
(c) Whenever necessary, but no less frequently than once each year, the lockup shall


assess, determine, and document whether adjustments are needed to:
(1) The staffing plan established pursuant to paragraph (a) of this section;
(2) Prevailing staffing patterns;


technologies; and
(4) The resources the lockup has available to commit to ensure adequate staffing levels.
(d) If vulnerable detainees are identified pursuant to the screening required by § 115.141,


security staff shall provide such detainees with heightened protection, to include continuous
direct sight and sound supervision, single-cell housing, or placement in a cell actively monitored
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on video by a staff member sufficiently proximate to intervene, unless no such option is
determined to be feasible.


§ 115.114 Juveniles and youthful detainees.


Juveniles and youthful detainees shall be held separately from adult detainees.


§ 115.115 Limits to cross-gender viewing and searches.


(a) The lockup shall not conduct cross-gender strip searches or cross-gender visual body
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances
or when performed by medical practitioners.


(b) The lockup shall document all cross-gender strip searches and cross-gender visual
body cavity searches.


(c) The lockup shall implement policies and procedures that enable detainees to shower,
perform bodily functions, and change clothing without nonmedical staff of the opposite gender
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such
viewing is incidental to routine cell checks. Such policies and procedures shall require staff of
the opposite gender to announce their presence when entering an area where detainees are likely
to be showering, performing bodily functions, or changing clothing.


(d) The lockup shall not search or physically examine a transgender or intersex detainee


unknown, it may be determined during conversations with the detainee, by reviewing medical
records, or, if necessary, by learning that information as part of a broader medical examination
conducted in private by a medical practitioner.


(e) The agency shall train law enforcement staff in how to conduct cross-gender pat-
down searches, and searches of transgender and intersex detainees, in a professional and
respectful manner, and in the least intrusive manner possible, consistent with security needs.


§ 115.116 Detainees with disabilities and detainees who are limited English proficient.


(a) The agency shall take appropriate steps to ensure that detainees with disabilities
(including, for example, detainees who are deaf or hard of hearing, those who are blind or have
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal


ct,
and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to
ensure effective communication with detainees who are deaf or hard of hearing, providing access
to interpreters who can interpret effectively, accurately, and impartially, both receptively and
expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure
that written materials are provided in formats or through methods that ensure effective
communication with detainees with disabilities, including detainees who have intellectual
disabilities, limited reading skills, or who are blind or have low vision. An agency is not
required to take actions that it can demonstrate would result in a fundamental alteration in the
nature of a service, program, or activity, or in undue financial and administrative burdens, as
those terms are used in regulations promulgated under title II of the Americans With Disabilities
Act, 28 CFR 35.164.
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(b) The agency shall take reasonable steps to ensure meaningful access to all aspects of


detainees who are limited English proficient, including steps to provide interpreters who can
interpret effectively, accurately, and impartially, both receptively and expressively, using any
necessary specialized vocabulary.


(c) The agency shall not rely on detainee interpreters, detainee readers, or other types of
detainee assistants except in limited circumstances where an extended delay in obtaining an
effective interpreter could compromise the detainee -response
duties under § 115.164, or the investigation of the detainee .


§ 115.117 Hiring and promotion decisions.


(a) The agency shall not hire or promote anyone who may have contact with detainees,
and shall not enlist the services of any contractor who may have contact with detainees, who


(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement
facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997);


(2) Has been convicted of engaging or attempting to engage in sexual activity in the
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did
not consent or was unable to consent or refuse; or


(3) Has been civilly or administratively adjudicated to have engaged in the activity
described in paragraph (a)(2) of this section.


(b) The agency shall consider any incidents of sexual harassment in determining whether
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with
detainees.


(c) Before hiring new employees who may have contact with detainees, the agency shall:
(1) Perform a criminal background records check; and
(2) Consistent with Federal, State, and local law, make its best efforts to contact all prior


institutional employers for information on substantiated allegations of sexual abuse or any
resignation during a pending investigation of an allegation of sexual abuse.


(d) The agency shall also perform a criminal background records check before enlisting
the services of any contractor who may have contact with detainees.


(e) The agency shall either conduct criminal background records checks at least every
five years of current employees and contractors who may have contact with detainees or have in
place a system for otherwise capturing such information for current employees.


(f) The agency shall ask all applicants and employees who may have contact with
detainees directly about previous misconduct described in paragraph (a) of this section in written
applications or interviews for hiring or promotions and in any interviews or written self-
evaluations conducted as part of reviews of current employees. The agency shall also impose
upon employees a continuing affirmative duty to disclose any such misconduct.


(g) Material omissions regarding such misconduct, or the provision of materially false
information, shall be grounds for termination.


(h) Unless prohibited by law, the agency shall provide information on substantiated
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a
request from an institutional employer for whom such employee has applied to work.


§ 115.118 Upgrades to facilities and technologies.
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(a) When designing or acquiring any new lockup and in planning any substantial
expansion or modification of existing lockups, the agency shall consider the effect of the design,
acquisition
abuse.


(b) When installing or updating a video monitoring system, electronic surveillance
system, or other monitoring technology, the agency shall consider how such technology may


Responsive Planning


§ 115.121 Evidence protocol and forensic medical examinations.


(a) To the extent the agency is responsible for investigating allegations of sexual abuse in
its lockups, the agency shall follow a uniform evidence protocol that maximizes the potential for
obtaining usable physical evidence for administrative proceedings and criminal prosecutions.


(b) The protocol shall be developmentally appropriate for youth where applicable, and, as
appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S.


ainst Women publication, A National Protocol
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents, or similarly
comprehensive and authoritative protocols developed after 2011. As part of the training required
in § 115.131, employees and volunteers who may have contact with lockup detainees shall
receive basic training regarding how to detect and respond to victims of sexual abuse.


(c) The agency shall offer all victims of sexual abuse access to forensic medical
examinations whether on-site or at an outside facility, without financial cost, where evidentiarily
or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic
Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or
SANEs cannot be made available, the examination can be performed by other qualified medical
practitioners. The agency shall document its efforts to provide SAFEs or SANEs.


(d) If the detainee is transported for a forensic examination to an outside hospital that
offers victim advocacy services, the detainee shall be permitted to use such services to the extent
available, consistent with security needs.


(e) To the extent the agency itself is not responsible for investigating allegations of sexual
abuse, the agency shall request that the investigating agency follow the requirements of
paragraphs (a) through (d) of this section.


(f) The requirements in paragraphs (a) through (e) of this section shall also apply to:
(1) Any State entity outside of the agency that is responsible for investigating allegations


of sexual abuse in lockups; and
(2) Any Department of Justice component that is responsible for investigating allegations


of sexual abuse in lockups.


§ 115.122 Policies to ensure referrals of allegations for investigations.


(a) The agency shall ensure that an administrative or criminal investigation is completed
for all allegations of sexual abuse and sexual harassment.
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(b) If another law enforcement agency is responsible for conducting investigations of
allegations of sexual abuse or sexual harassment in its lockups, the agency shall have in place a
policy to ensure that such allegations are referred for investigation to an agency with the legal
authority to conduct criminal investigations, unless the allegation does not involve potentially
criminal behavior. The agency shall publish such policy, including a description of
responsibilities of both the agency and the investigating entity, on its website, or, if it does not
have one, make available the policy through other means. The agency shall document all such
referrals.


(c) Any State entity responsible for conducting administrative or criminal investigations
of sexual abuse or sexual harassment in lockups shall have in place a policy governing the
conduct of such investigations.


(d) Any Department of Justice component responsible for conducting administrative or
criminal investigations of sexual abuse or sexual harassment in lockups shall have in place a
policy governing the conduct of such investigations.


Training and Education


§ 115.131 Employee and volunteer training.


(a) The agency shall train all employees and volunteers who may have contact with
lockup detainees to be able to fulfill their responsibilities under agency sexual abuse prevention,
detection, and response policies and procedures, including training on:


(1) T -tolerance policy and
and sexual harassment;


(2) The dynamics of sexual abuse and harassment in confinement settings, including
which detainees are most vulnerable in lockup settings;


(3) The right of detainees and employees to be free from retaliation for reporting sexual
abuse or harassment;


(4) How to detect and respond to signs of threatened and actual abuse;
(5) How to communicate effectively and professionally with all detainees; and
(6) How to comply with relevant laws related to mandatory reporting of sexual abuse to


outside authorities.
(b) All current employees and volunteers who may have contact with lockup detainees


shall be trained within one year of the effective date of the PREA standards, and the agency shall
provide annual refresher information to all such employees and volunteers to ensure that they


(c) The agency shall document, through employee signature or electronic verification,
that employees understand the training they have received.


§ 1 -
tolerance policy.


-
tolerance policy regarding sexual abuse and sexual harassment.
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(b) The agency shall ensure that, upon entering the lockup, contractors and any inmates
-tolerance policy regarding sexual


abuse and sexual harassment.


§ 115.133 Reserved.


§ 115.134 Specialized training: Investigations.


(a) In addition to the general training provided to all employees and volunteers pursuant
to § 115.131, the agency shall ensure that, to the extent the agency itself conducts sexual abuse
investigations, its investigators have received training in conducting such investigations in
confinement settings.


(b) Specialized training shall include techniques for interviewing sexual abuse victims,
proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement
settings, and the criteria and evidence required to substantiate a case for administrative action or
prosecution referral.


(c) The agency shall maintain documentation that agency investigators have completed
the required specialized training in conducting sexual abuse investigations.


(d) Any State entity or Department of Justice component that investigates sexual abuse in
lockups shall provide such training to their agents and investigators who conduct such
investigations.


§ 115.135 Reserved.


Screening for Risk of Sexual Victimization and Abusiveness


§ 115.141 Screening for risk of victimization and abusiveness.


(a) In lockups that are not utilized to house detainees overnight, before placing any
detainees together in a holding cell, staff shall consider whether, based on the information before
them, a detainee may be at a high risk of being sexually abused and, when appropriate, shall take
necessary steps to mitigate any such danger to the detainee.


(b) In lockups that are utilized to house detainees overnight, all detainees shall be
screened to assess their risk of being sexually abused by other detainees or sexually abusive
toward other detainees.


(c) In lockups described in paragraph (b) of this section, staff shall ask the detainee about
his or her own perception of vulnerability.


(d) The screening process in the lockups described in paragraph (b) of this section shall
also consider, to the extent that the information is available, the following criteria to screen
detainees for risk of sexual victimization:


(1) Whether the detainee has a mental, physical, or developmental disability;
(2) The age of the detainee;
(3) The physical build and appearance of the detainee;
(4) Whether the detainee has previously been incarcerated; and
(5) The nature of the
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§ 115.142 Reserved.


§ 115.143 Reserved.


Reporting


§ 115.151 Detainee reporting.


(a) The agency shall provide multiple ways for detainees to privately report sexual abuse
and sexual harassment, retaliation by other detainees or staff for reporting sexual abuse and
sexual harassment, and staff neglect or violation of responsibilities that may have contributed to
such incidents.


(b) The agency shall also inform detainees of at least one way to report abuse or
harassment to a public or private entity or office that is not part of the agency, and that is able to
receive and immediately forward detainee reports of sexual abuse and sexual harassment to
agency officials, allowing the detainee to remain anonymous upon request.


(c) Staff shall accept reports made verbally, in writing, anonymously, and from third
parties and promptly document any verbal reports.


(d) The agency shall provide a method for staff to privately report sexual abuse and
sexual harassment of detainees.


§ 115.152 Reserved.


§ 115.153 Reserved.


§ 115.154 Third-party reporting.


The agency shall establish a method to receive third-party reports of sexual abuse and
sexual harassment in its lockups and shall distribute publicly information on how to report sexual
abuse and sexual harassment on behalf of a detainee.


Official Response Following a Detainee Report


§ 115.161 Staff and agency reporting duties.


(a) The agency shall require all staff to report immediately and according to agency
policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual
harassment that occurred in an agency lockup; retaliation against detainees or staff who reported
such an incident; and any staff neglect or violation of responsibilities that may have contributed
to an incident or retaliation.


(b) Apart from reporting to designated supervisors or officials, staff shall not reveal any
information related to a sexual abuse report to anyone other than to the extent necessary, as
specified in agency policy, to make treatment and investigation decisions.


(c) If the alleged victim is under the age of 18 or considered a vulnerable adult under a
State or local vulnerable persons statute, the agency shall report the allegation to the designated
State or local services agency under applicable mandatory reporting laws.
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(d) The agency shall report all allegations of sexual abuse, including third-party and
anonymous reports


§ 115.162 Agency protection duties.


When an agency learns that a detainee is subject to a substantial risk of imminent sexual
abuse, it shall take immediate action to protect the detainee.


§ 115.163 Reporting to other confinement facilities.


(a) Upon receiving an allegation that a detainee was sexually abused while confined at
another facility, the head of the facility that received the allegation shall notify the head of the
facility or appropriate office of the agency where the alleged abuse occurred.


(b) Such notification shall be provided as soon as possible, but no later than 72 hours
after receiving the allegation.


(c) The agency shall document that it has provided such notification.
(d) The facility head or agency office that receives such notification shall ensure that the


allegation is investigated in accordance with these standards.


§ 115.164 Staff first responder duties.


(a) Upon learning of an allegation that a detainee was sexually abused, the first law
enforcement staff member to respond to the report shall be required to:


(1) Separate the alleged victim and abuser;
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect


any evidence;
(3) If the abuse occurred within a time period that still allows for the collection of


physical evidence, request that the alleged victim not take any actions that could destroy physical
evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating,
defecating, smoking, drinking, or eating; and


(4) If the abuse occurred within a time period that still allows for the collection of
physical evidence, ensure that the alleged abuser does not take any actions that could destroy
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes,
urinating, defecating, smoking, drinking, or eating.


(b) If the first staff responder is not a law enforcement staff member, the responder shall
be required to request that the alleged victim not take any actions that could destroy physical
evidence and then notify law enforcement staff.


§ 115.165 Coordinated response.


(a) The agency shall develop a written institutional plan to coordinate actions taken in
response to a lockup incident of sexual abuse, among staff first responders, medical and mental
health practitioners, investigators, and agency leadership.


(b) If a victim is transferred from the lockup to a jail, prison, or medical facility, the
agency shall, as permitted by law, inf
potential need for medical or social services, unless the victim requests otherwise.
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§ 115.166 Preservation of ability to protect detainees from contact with abusers


(a) Neither the agency nor any other governmental entity responsible for collective


contact with detainees pending the outcome of an investigation or of a determination of whether
and to what extent discipline is warranted.


(b) Nothing in this standard shall restrict the entering into or renewal of agreements that
govern:


(1) The conduct of the disciplinary process, as long as such agreements are not
inconsistent with the provisions of §§ 115.172 and 115.176; or


(2) Whether a no-contact assignment that is imposed pending the outcome of an
investigation shall be expunged from or retained in the staff member s personnel file following a
determination that the allegation of sexual abuse is not substantiated.


§ 115.167 Agency protection against retaliation.


(a) The agency shall establish a policy to protect all detainees and staff who report sexual
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations
from retaliation by other detainees or staff, and shall designate which staff members or
departments are charged with monitoring retaliation.


(b) The agency shall employ multiple protection measures, such as housing changes or
transfers for detainee victims or abusers, removal of alleged staff or detainee abusers from
contact with victims, and emotional support services for staff who fear retaliation for reporting
sexual abuse or sexual harassment or for cooperating with investigations.


(c) The agency shall monitor the conduct and treatment of detainees or staff who have
reported sexual abuse and of detainees who were reported to have suffered sexual abuse, and
shall act promptly to remedy any such retaliation.


(d) If any other individual who cooperates with an investigation expresses a fear of
retaliation, the agency shall take appropriate measures to protect that individual against
retaliation.


allegation is unfounded.


§ 115.168 Reserved.


Investigations


§ 115.171 Criminal and administrative agency investigations.


(a) When the agency conducts its own investigations into allegations of sexual abuse and
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,
including third-party and anonymous reports.


(b) Where sexual abuse is alleged, the agency shall use investigators who have received
special training in sexual abuse investigations pursuant to § 115.134.
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(c) Investigators shall gather and preserve direct and circumstantial evidence, including
any available physical and DNA evidence and any available electronic monitoring data; shall
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior
complaints and reports of sexual abuse involving the suspected perpetrator.


(d) When the quality of evidence appears to support criminal prosecution, the agency
shall conduct compelled interviews only after consulting with prosecutors as to whether
compelled interviews may be an obstacle for subsequent criminal prosecution.


(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an


agency shall require a detainee who alleges sexual abuse to submit to a polygraph examination or
other truth-telling device as a condition for proceeding with the investigation of such an
allegation.


(f) Administrative investigations:
(1) Shall include an effort to determine whether staff actions or failures to act contributed


to the abuse; and
(2) Shall be documented in written reports that include a description of the physical and


testimonial evidence, the reasoning behind credibility assessments, and investigative facts and
findings.


(g) Criminal investigations shall be documented in a written report that contains a
thorough description of physical, testimonial, and documentary evidence and attaches copies of
all documentary evidence where feasible.


(h) Substantiated allegations of conduct that appears to be criminal shall be referred for
prosecution.


(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five
years.


(j) The departure of the alleged abuser or victim from the employment or control of the
lockup or agency shall not provide a basis for terminating an investigation.


(k) Any State entity or Department of Justice component that conducts such
investigations shall do so pursuant to the above requirements.


(l) When outside agencies investigate sexual abuse, the agency shall cooperate with
outside investigators and shall endeavor to remain informed about the progress of the
investigation.


§ 115.172 Evidentiary standard for administrative investigations.


The agency shall impose no standard higher than a preponderance of the evidence in
determining whether allegations of sexual abuse or sexual harassment are substantiated.


§ 115.173 Reserved.


Discipline


§ 115.176 Disciplinary sanctions for staff.
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(a) Staff shall be subject to disciplinary sanctions up to and including termination for
violating agency sexual abuse or sexual harassment policies.


(b) Termination shall be the presumptive disciplinary sanction for staff who have
engaged in sexual abuse.


(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the


sanctions imposed for comparable offenses by other staff with similar histories.
(d) All terminations for violations of agency sexual abuse or sexual harassment policies,


or resignations by staff who would have been terminated if not for their resignation, shall be
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any
relevant licensing bodies.


§ 115.177 Corrective action for contractors and volunteers.


(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from
contact with detainees and shall be reported to law enforcement agencies, unless the activity was
clearly not criminal, and to relevant licensing bodies.


(b) The facility shall take appropriate remedial measures, and shall consider whether to
prohibit further contact with detainees, in the case of any other violation of agency sexual abuse
or sexual harassment policies by a contractor or volunteer.


§ 115.178 Referrals for prosecution for detainee-on-detainee sexual abuse.


(a) When there is probable cause to believe that a detainee sexually abused another
detainee in a lockup, the agency shall refer the matter to the appropriate prosecuting authority.


(b) To the extent the agency itself is not responsible for investigating allegations of
sexual abuse, the agency shall inform the investigating entity of this policy.


(c) Any State entity or Department of Justice component that is responsible for
investigating allegations of sexual abuse in lockups shall be subject to this requirement.


Medical and Mental Care


§ 115.181 Reserved.


§ 115.182 Access to emergency medical services.


(a) Detainee victims of sexual abuse in lockups shall receive timely, unimpeded access to
emergency medical treatment.


(b) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


§ 115.183 Reserved.


Data Collection and Review
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§ 115.186 Sexual abuse incident reviews.


(a) The lockup shall conduct a sexual abuse incident review at the conclusion of every
sexual abuse investigation, including where the allegation has not been substantiated, unless the
allegation has been determined to be unfounded.


(b) Such review shall ordinarily occur within 30 days of the conclusion of the
investigation.


(c) The review team shall include upper-level management officials, with input from line
supervisors and investigators.


(d) The review team shall:
(1) Consider whether the allegation or investigation indicates a need to change policy or


practice to better prevent, detect, or respond to sexual abuse;
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender


identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the lockup;


(3) Examine the area in the lockup where the incident allegedly occurred to assess
whether physical barriers in the area may enable abuse;


(4) Assess the adequacy of staffing levels in that area during different shifts;
(5) Assess whether monitoring technology should be deployed or augmented to


supplement supervision by staff; and
(6) Prepare a report of its findings, including but not necessarily limited to determinations


made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for
improvement and submit such report to the lockup head and agency PREA coordinator.


(e) The lockup shall implement the recommendations for improvement, or shall
document its reasons for not doing so.


§ 115.187 Data collection.


(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at
lockups under its direct control using a standardized instrument and set of definitions.


(b) The agency shall aggregate the incident-based sexual abuse data at least annually.
(c) The incident-based data collected shall include, at a minimum, the data necessary to


answer all questions from the most recent version of the Local Jail Jurisdictions Survey of
Sexual Violence conducted by the Department of Justice, or any subsequent form developed by
the Department of Justice and designated for lockups.


(d) The agency shall maintain, review, and collect data as needed from all available
incident-based documents, including reports, investigation files, and sexual abuse incident
reviews.


(e) The agency also shall obtain incident-based and aggregated data from any private
agency with which it contracts for the confinement of its detainees.


(f) Upon request, the agency shall provide all such data from the previous calendar year
to the Department of Justice no later than June 30.


§ 115.188 Data review for corrective action.
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(a) The agency shall review data collected and aggregated pursuant to § 115.187 in order
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response
policies, practices, and training, including:


(1) Identifying problem areas;
(2) Taking corrective action on an ongoing basis; and
(3) Preparing an annual report of its findings and corrective actions for each lockup, as


well as the agency as a whole.


actions with those from prior years and shall prov
addressing sexual abuse.


to the public through its website or, if it does not have one, through other means.
(d) The agency may redact specific material from the reports when publication would


present a clear and specific threat to the safety and security of a lockup, but must indicate the
nature of the material redacted.


§ 115.189 Data storage, publication, and destruction.


(a) The agency shall ensure that data collected pursuant to § 115.187 are securely
retained.


(b) The agency shall make all aggregated sexual abuse data, from lockups under its direct
control and any private agencies with which it contracts, readily available to the public at least
annually through its website or, if it does not have one, through other means.


(c) Before making aggregated sexual abuse data publicly available, the agency shall
remove all personal identifiers.


(d) The agency shall maintain sexual abuse data collected pursuant to § 115.187 for at
least 10 years after the date of the initial collection unless Federal, State, or local law requires
otherwise.


Audits


§ 115.193 Audits of standards.


The agency shall conduct audits pursuant to §§ 115.401-405. Audits need not be
conducted of individual lockups that are not utilized to house detainees overnight.


Subpart C Standards for Community Confinement Facilities


Prevention Planning


§ 115.211 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.


(a) An agency shall have a written policy mandating zero tolerance toward all forms of


detecting, and responding to such conduct.
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(b) An agency shall employ or designate an upper-level, agency-wide PREA coordinator,
with sufficient time and authority to develop, implement, and oversee agency efforts to comply
with the PREA standards in all of its community confinement facilities.


§ 115.212 Contracting with other entities for the confinement of residents.


(a) A public agency that contracts for the confinement of its residents with private
agencies or other entities, including other government agencies, shall include in any new contract
or contract r


(b) Any new contract or contract renewal shall provide for agency contract monitoring to
ensure that the contractor is complying with the PREA standards.


(c) Only in emergency circumstances in which all reasonable attempts to find a private
agency or other entity in compliance with the PREA standards have failed, may the agency enter
into a contract with an entity that fails to comply with these standards. In such a case, the public
agency shall document its unsuccessful attempts to find an entity in compliance with the
standards.


§ 115.213 Supervision and monitoring.


(a) For each facility, the agency shall develop and document a staffing plan that provides
for adequate levels of staffing, and, where applicable, video monitoring, to protect residents
against sexual abuse. In calculating adequate staffing levels and determining the need for video
monitoring, agencies shall take into consideration:


(1) The physical layout of each facility;
(2) The composition of the resident population;
(3) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and
(4) Any other relevant factors.
(b) In circumstances where the staffing plan is not complied with, the facility shall


document and justify all deviations from the plan.
(c) Whenever necessary, but no less frequently than once each year, the facility shall


assess, determine, and document whether adjustments are needed to:
(1) The staffing plan established pursuant to paragraph (a) of this section;
(2) Prevailing staffing patterns;


toring
technologies; and


(4) The resources the facility has available to commit to ensure adequate staffing levels.


§ 115.214 Reserved.


§ 115.215 Limits to cross-gender viewing and searches.


(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances
or when performed by medical practitioners.


(b) As of [INSERT DATE 3 YEARS PLUS 60 DAYS AFTER DATE OF
PUBLICATION IN THE FEDERAL REGISTER], or [INSERT DATE 5 YEARS PLUS 60
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DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER]for a facility
whose rated capacity does not exceed 50 residents, the facility shall not permit cross-gender pat-
down searches of female residents, absent exigent circumstances. Facilities shall not restrict


order to comply with this provision.
(c) The facility shall document all cross-gender strip searches and cross-gender visual


body cavity searches, and shall document all cross-gender pat-down searches of female residents.
(d) The facility shall implement policies and procedures that enable residents to shower,


perform bodily functions, and change clothing without nonmedical staff of the opposite gender
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such
viewing is incidental to routine cell checks. Such policies and procedures shall require staff of
the opposite gender to announce their presence when entering an area where residents are likely
to be showering, performing bodily functions, or changing clothing.


(e) The facility shall not search or physically examine a transgender or intersex resident
for the sole purpose of d
unknown, it may be determined during conversations with the resident, by reviewing medical
records, or, if necessary, by learning that information as part of a broader medical examination
conducted in private by a medical practitioner.


(f) The agency shall train security staff in how to conduct cross-gender pat-down
searches, and searches of transgender and intersex residents, in a professional and respectful
manner, and in the least intrusive manner possible, consistent with security needs.


§ 115.216 Residents with disabilities and residents who are limited English proficient.


(a) The agency shall take appropriate steps to ensure that residents with disabilities
(including, for example, residents who are deaf or hard of hearing, those who are blind or have
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal
opportunity to participate in or benefit fro
and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to
ensure effective communication with residents who are deaf or hard of hearing, providing access
to interpreters who can interpret effectively, accurately, and impartially, both receptively and
expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure
that written materials are provided in formats or through methods that ensure effective
communication with residents with disabilities, including residents who have intellectual
disabilities, limited reading skills, or who are blind or have low vision. An agency is not
required to take actions that it can demonstrate would result in a fundamental alteration in the
nature of a service, program, or activity, or in undue financial and administrative burdens, as
those terms are used in regulations promulgated under title II of the Americans With Disabilities
Act, 28 CFR 35.164.


(b) The agency shall take reasonable steps to ensure meaningful access to all aspects of


residents who are limited English proficient, including steps to provide interpreters who can
interpret effectively, accurately, and impartially, both receptively and expressively, using any
necessary specialized vocabulary.


(c) The agency shall not rely on resident interpreters, resident readers, or other types of
resident assistants except in limited circumstances where an extended delay in obtaining an
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effective interpreter could compromise the resident -response
duties under § 115.264, or the investigation of the resident .


§ 115.217 Hiring and promotion decisions.


(a) The agency shall not hire or promote anyone who may have contact with residents,
and shall not enlist the services of any contractor who may have contact with residents, who


(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement
facility, juvenile facility, or other institution (as defined in 42 U.S.C. § 1997);


(2) Has been convicted of engaging or attempting to engage in sexual activity in the
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did
not consent or was unable to consent or refuse; or


(3) Has been civilly or administratively adjudicated to have engaged in the activity
described in paragraph (a)(2) of this section.


(b) The agency shall consider any incidents of sexual harassment in determining whether
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with
residents.


(c) Before hiring new employees who may have contact with residents, the agency shall:
(1) Perform a criminal background records check; and
(2) Consistent with Federal, State, and local law, make its best efforts to contact all prior


institutional employers for information on substantiated allegations of sexual abuse or any
resignation during a pending investigation of an allegation of sexual abuse.


(d) The agency shall also perform a criminal background records check before enlisting
the services of any contractor who may have contact with residents.


(e) The agency shall either conduct criminal background records checks at least every
five years of current employees and contractors who may have contact with residents or have in
place a system for otherwise capturing such information for current employees.


(f) The agency shall also ask all applicants and employees who may have contact with
residents directly about previous misconduct described in paragraph (a) of this section in written
applications or interviews for hiring or promotions and in any interviews or written self-
evaluations conducted as part of reviews of current employees. The agency shall also impose
upon employees a continuing affirmative duty to disclose any such misconduct.


(g) Material omissions regarding such misconduct, or the provision of materially false
information, shall be grounds for termination.


(h) Unless prohibited by law, the agency shall provide information on substantiated
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a
request from an institutional employer for whom such employee has applied to work.


§ 115.218 Upgrades to facilities and technologies.


(a) When designing or acquiring any new facility and in planning any substantial
expansion or modification of existing facilities, the agency shall consider the effect of the design,


abuse.
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(b) When installing or updating a video monitoring system, electronic surveillance
system, or other monitoring technology, the agency shall consider how such technology may


Responsive Planning


§ 115.221 Evidence protocol and forensic medical examinations.


(a) To the extent the agency is responsible for investigating allegations of sexual abuse,
the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining
usable physical evidence for administrative proceedings and criminal prosecutions.


(b) The protocol shall be developmentally appropriate for youth where applicable, and, as
appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S.


lication, A National Protocol
for Sexual Assault Medical Forensic Examinations, Adults/Adolescents, or similarly
comprehensive and authoritative protocols developed after 2011.


(c) The agency shall offer all victims of sexual abuse access to forensic medical
examinations whether on-site or at an outside facility, without financial cost, where evidentiarily
or medically appropriate. Such examinations shall be performed by Sexual Assault Forensic
Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If SAFEs or
SANEs cannot be made available, the examination can be performed by other qualified medical
practitioners. The agency shall document its efforts to provide SAFEs or SANEs.


(d) The agency shall attempt to make available to the victim a victim advocate from a
rape crisis center. If a rape crisis center is not available to provide victim advocate services, the
agency shall make available to provide these services a qualified staff member from a
community-based organization or a qualified agency staff member. Agencies shall document
efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis
center refers to an entity that provides intervention and related assistance, such as the services
specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may
utilize a rape crisis center that is part of a governmental unit as long as the center is not part of
the criminal justice system (such as a law enforcement agency) and offers a comparable level of
confidentiality as a nongovernmental entity that provides similar victim services.


(e) As requested by the victim, the victim advocate, qualified agency staff member, or
qualified community-based organization staff member shall accompany and support the victim
through the forensic medical examination process and investigatory interviews and shall provide
emotional support, crisis intervention, information, and referrals.


(f) To the extent the agency itself is not responsible for investigating allegations of sexual
abuse, the agency shall request that the investigating agency follow the requirements of
paragraphs (a) through (e) of this section.


(g) The requirements of paragraphs (a) through (f) of this section shall also apply to:
(1) Any State entity outside of the agency that is responsible for investigating allegations


of sexual abuse in community confinement facilities; and
(2) Any Department of Justice component that is responsible for investigating allegations


of sexual abuse in community confinement facilities.
(h) For the purposes of this standard, a qualified agency staff member or a qualified


community-based staff member shall be an individual who has been screened for appropriateness
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to serve in this role and has received education concerning sexual assault and forensic
examination issues in general.


§ 115.222 Policies to ensure referrals of allegations for investigations.


(a) The agency shall ensure that an administrative or criminal investigation is completed
for all allegations of sexual abuse and sexual harassment.


(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or
sexual harassment are referred for investigation to an agency with the legal authority to conduct
criminal investigations, unless the allegation does not involve potentially criminal behavior. The
agency shall publish such policy on its website or, if it does not have one, make the policy
available through other means. The agency shall document all such referrals.


(c) If a separate entity is responsible for conducting criminal investigations, such
publication shall describe the responsibilities of both the agency and the investigating entity.


(d) Any State entity responsible for conducting administrative or criminal investigations
of sexual abuse or sexual harassment in community confinement facilities shall have in place a
policy governing the conduct of such investigations.


(e) Any Department of Justice component responsible for conducting administrative or
criminal investigations of sexual abuse or sexual harassment in community confinement facilities
shall have in place a policy governing the conduct of such investigations.


Training and Education


§ 115.231 Employee training.


(a) The agency shall train all employees who may have contact with residents on:
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;
(2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment


prevention, detection, reporting, and response policies and procedures;
(
(4) The right of residents and employees to be free from retaliation for reporting sexual


abuse and sexual harassment;
(5) The dynamics of sexual abuse and sexual harassment in confinement;
(6) The common reactions of sexual abuse and sexual harassment victims;
(7) How to detect and respond to signs of threatened and actual sexual abuse;
(8) How to avoid inappropriate relationships with residents;
(9) How to communicate effectively and professionally with residents, including lesbian,


gay, bisexual, transgender, intersex, or gender nonconforming residents; and
(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to


outside authorities.
(b) Such tr


The employee shall receive additional training if the employee is reassigned from a facility that
houses only male residents to a facility that houses only female residents, or vice versa.


(c) All current employees who have not received such training shall be trained within one
year of the effective date of the PREA standards, and the agency shall provide each employee
with refresher training every two years to ensure that a
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sexual abuse and sexual harassment policies and procedures. In years in which an employee
does not receive refresher training, the agency shall provide refresher information on current
sexual abuse and sexual harassment policies.


(d) The agency shall document, through employee signature or electronic verification,
that employees understand the training they have received.


§ 115.232 Volunteer and contractor training.


(a) The agency shall ensure that all volunteers and contractors who have contact with


harassment prevention, detection, and response policies and procedures.
(b) The level and type of training provided to volunteers and contractors shall be based


on the services they provide and level of contact they have with residents, but all volunteers and
-tolerance


policy regarding sexual abuse and sexual harassment and informed how to report such incidents.
(c) The agency shall maintain documentation confirming that volunteers and contractors


understand the training they have received.


§ 115.233 Resident education.


(a) During the intake
zero-tolerance policy regarding sexual abuse and sexual harassment, how to report incidents or
suspicions of sexual abuse or sexual harassment, their rights to be free from sexual abuse and
sexual harassment and to be free from retaliation for reporting such incidents, and regarding
agency policies and procedures for responding to such incidents.


(b) The agency shall provide refresher information whenever a resident is transferred to a
different facility.


(c) The agency shall provide resident education in formats accessible to all residents,
including those who are limited English proficient, deaf, visually impaired, or otherwise disabled
as well as residents who have limited reading skills.


(d) The agency shall maintain documentation of resident participation in these education
sessions.


(e) In addition to providing such education, the agency shall ensure that key information
is continuously and readily available or visible to residents through posters, resident handbooks,
or other written formats.


§ 115.234 Specialized training: Investigations.


(a) In addition to the general training provided to all employees pursuant to § 115.231,
the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations,
its investigators have received training in conducting such investigations in confinement settings.


(b) Specialized training shall include techniques for interviewing sexual abuse victims,
proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement
settings, and the criteria and evidence required to substantiate a case for administrative action or
prosecution referral.
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(c) The agency shall maintain documentation that agency investigators have completed
the required specialized training in conducting sexual abuse investigations.


(d) Any State entity or Department of Justice component that investigates sexual abuse in
confinement settings shall provide such training to its agents and investigators who conduct such
investigations.


§ 115.235 Specialized training: Medical and mental health care.


(a) The agency shall ensure that all full- and part-time medical and mental health care
practitioners who work regularly in its facilities have been trained in:


(1) How to detect and assess signs of sexual abuse and sexual harassment;
(2) How to preserve physical evidence of sexual abuse;
(3) How to respond effectively and professionally to victims of sexual abuse and sexual


harassment; and
(4) How and to whom to report allegations or suspicions of sexual abuse and sexual


harassment.
(b) If medical staff employed by the agency conduct forensic examinations, such medical


staff shall receive the appropriate training to conduct such examinations.
(c) The agency shall maintain documentation that medical and mental health practitioners


have received the training referenced in this standard either from the agency or elsewhere.
(d) Medical and mental health care practitioners shall also receive the training mandated


for employees under § 115.231 or for contractors and volunteers under § 115.232, depending


Screening for Risk of Sexual Victimization and Abusiveness


§ 115.241 Screening for risk of victimization and abusiveness.


(a) All residents shall be assessed during an intake screening and upon transfer to another
facility for their risk of being sexually abused by other residents or sexually abusive toward other
residents.


(b) Intake screening shall ordinarily take place within 72 hours of arrival at the facility.
(c) Such assessments shall be conducted using an objective screening instrument.
(d) The intake screening shall consider, at a minimum, the following criteria to assess


residents for risk of sexual victimization:
(1) Whether the resident has a mental, physical, or developmental disability;
(2) The age of the resident;
(3) The physical build of the resident;
(4) Whether the resident has previously been incarcerated;


minal history is exclusively nonviolent;
(6) Whether the resident has prior convictions for sex offenses against an adult or child;
(7) Whether the resident is or is perceived to be gay, lesbian, bisexual, transgender,


intersex, or gender nonconforming;
(8) Whether the resident has previously experienced sexual victimization; and
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(e) The intake screening shall consider prior acts of sexual abuse, prior convictions for
violent offenses, and history of prior institutional violence or sexual abuse, as known to the
agency, in assessing residents for risk of being sexually abusive.


facility, the facility will reassess the re
any additional, relevant information received by the facility since the intake screening.


incident of sexua
sexual victimization or abusiveness.


(h) Residents may not be disciplined for refusing to answer, or for not disclosing
complete information in response to, questions asked pursuant to paragraphs (d)(1), (d)(7),
(d)(8), or (d)(9) of this section.


(i) The agency shall implement appropriate controls on the dissemination within the
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive


§ 115.242 Use of screening information.


(a) The agency shall use information from the risk screening required by § 115.241 to
inform housing, bed, work, education, and program assignments with the goal of keeping
separate those residents at high risk of being sexually victimized from those at high risk of being
sexually abusive.


(b) The agency shall make individualized determinations about how to ensure the safety
of each resident.


(c) In deciding whether to assign a transgender or intersex resident to a facility for male
or female residents, and in making other housing and programming assignments, the agency
shall consider on a case-by-case basis whether a placement
and safety, and whether the placement would present management or security problems.


shall be given serious consideration.
(e) Transgender and intersex residents shall be given the opportunity to shower separately


from other residents.
(f) The agency shall not place lesbian, gay, bisexual, transgender, or intersex residents in


dedicated facilities, units, or wings solely on the basis of such identification or status, unless such
placement is in a dedicated facility unit, or wing established in connection with a consent decree,
legal settlement, or legal judgment for the purpose of protecting such residents.


§ 115.243 Reserved.


Reporting


§ 115.251 Resident reporting.


(a) The agency shall provide multiple internal ways for residents to privately report
sexual abuse and sexual harassment, retaliation by other residents or staff for reporting sexual
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abuse and sexual harassment, and staff neglect or violation of responsibilities that may have
contributed to such incidents.


(b) The agency shall also inform residents of at least one way to report abuse or
harassment to a public or private entity or office that is not part of the agency and that is able to
receive and immediately forward resident reports of sexual abuse and sexual harassment to
agency officials, allowing the resident to remain anonymous upon request.


(c) Staff shall accept reports made verbally, in writing, anonymously, and from third
parties and shall promptly document any verbal reports.


(d) The agency shall provide a method for staff to privately report sexual abuse and
sexual harassment of residents.


§ 115.252 Exhaustion of administrative remedies.


(a) An agency shall be exempt from this standard if it does not have administrative
procedures to address resident grievances regarding sexual abuse.


(b)(1) The agency shall not impose a time limit on when a resident may submit a
grievance regarding an allegation of sexual abuse.


(2) The agency may apply otherwise-applicable time limits on any portion of a grievance
that does not allege an incident of sexual abuse.


(3) The agency shall not require a resident to use any informal grievance process, or to
otherwise attempt to resolve with staff, an alleged incident of sexual abuse.


filed by a resident on the ground that the applicable statute of limitations has expired.
(c) The agency shall ensure that
(1) A resident who alleges sexual abuse may submit a grievance without submitting it to


a staff member who is the subject of the complaint, and
(2) Such grievance is not referred to a staff member who is the subject of the complaint.
(d)(1) The agency shall issue a final agency decision on the merits of any portion of a


grievance alleging sexual abuse within 90 days of the initial filing of the grievance.
(2) Computation of the 90-day time period shall not include time consumed by residents


in preparing any administrative appeal.
(3) The agency may claim an extension of time to respond, of up to 70 days, if the normal


time period for response is insufficient to make an appropriate decision. The agency shall notify
the resident in writing of any such extension and provide a date by which a decision will be
made.


(4) At any level of the administrative process, including the final level, if the resident
does not receive a response within the time allotted for reply, including any properly noticed
extension, the resident may consider the absence of a response to be a denial at that level.


(e)(1) Third parties, including fellow residents, staff members, family members,
attorneys, and outside advocates, shall be permitted to assist residents in filing requests for
administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file
such requests on behalf of residents.


(2) If a third party files such a request on behalf of a resident, the facility may require as a
condition of processing the request that the alleged victim agree to have the request filed on his
or her behalf, and may also require the alleged victim to personally pursue any subsequent steps
in the administrative remedy process.
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(3) If the resident declines to have the request processed on his or her behalf, the agency


(f)(1) The agency shall establish procedures for the filing of an emergency grievance
alleging that a resident is subject to a substantial risk of imminent sexual abuse.


(2) After receiving an emergency grievance alleging a resident is subject to a substantial
risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any
portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at
which immediate corrective action may be taken, shall provide an initial response within 48
hours, and shall issue a final agency decision within 5 calendar days. The initial response and
final agency decision shall document the agency s determination whether the resident is in
substantial risk of imminent sexual abuse and the action taken in response to the emergency
grievance.


(g) The agency may discipline a resident for filing a grievance related to alleged sexual
abuse only where the agency demonstrates that the resident filed the grievance in bad faith.


§ 115.253 Resident access to outside confidential support services.


(a) The facility shall provide residents with access to outside victim advocates for
emotional support services related to sexual abuse by giving residents mailing addresses and
telephone numbers, including toll-free hotline numbers where available, of local, State, or
national victim advocacy or rape crisis organizations, and by enabling reasonable communication
between residents and these organizations, in as confidential a manner as possible.


(b) The facility shall inform residents, prior to giving them access, of the extent to which
such communications will be monitored and the extent to which reports of abuse will be
forwarded to authorities in accordance with mandatory reporting laws.


(c) The agency shall maintain or attempt to enter into memoranda of understanding or
other agreements with community service providers that are able to provide residents with
confidential emotional support services related to sexual abuse. The agency shall maintain
copies of agreements or documentation showing attempts to enter into such agreements.


§ 115.254 Third-party reporting.


The agency shall establish a method to receive third-party reports of sexual abuse and
sexual harassment and shall distribute publicly information on how to report sexual abuse and
sexual harassment on behalf of a resident.


Official Response Following a Resident Report


§ 115.261 Staff and agency reporting duties.


(a) The agency shall require all staff to report immediately and according to agency
policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual
harassment that occurred in a facility, whether or not it is part of the agency; retaliation against
residents or staff who reported such an incident; and any staff neglect or violation of
responsibilities that may have contributed to an incident or retaliation.
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(b) Apart from reporting to designated supervisors or officials, staff shall not reveal any
information related to a sexual abuse report to anyone other than to the extent necessary, as
specified in agency policy, to make treatment, investigation, and other security and management
decisions.


(c) Unless otherwise precluded by Federal, State, or local law, medical and mental health
practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and


the initiation of services.
(d) If the alleged victim is under the age of 18 or considered a vulnerable adult under a


State or local vulnerable persons statute, the agency shall report the allegation to the designated
State or local services agency under applicable mandatory reporting laws.


(e) The facility shall report all allegations of sexual abuse and sexual harassment,
including third-party and anonymous reports, to the designated investigators.


§ 115.262 Agency protection duties.


When an agency learns that a resident is subject to a substantial risk of imminent sexual
abuse, it shall take immediate action to protect the resident.


§ 115.263 Reporting to other confinement facilities.


(a) Upon receiving an allegation that a resident was sexually abused while confined at
another facility, the head of the facility that received the allegation shall notify the head of the
facility or appropriate office of the agency where the alleged abuse occurred.


(b) Such notification shall be provided as soon as possible, but no later than 72 hours
after receiving the allegation.


(c) The agency shall document that it has provided such notification.
(d) The facility head or agency office that receives such notification shall ensure that the


allegation is investigated in accordance with these standards.


§ 115.264 Staff first responder duties.


(a) Upon learning of an allegation that a resident was sexually abused, the first security
staff member to respond to the report shall be required to:


(1) Separate the alleged victim and abuser;
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect


any evidence;
(3) If the abuse occurred within a time period that still allows for the collection of


physical evidence, request that the alleged victim not take any actions that could destroy physical
evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating,
defecating, smoking, drinking, or eating; and


(4) If the abuse occurred within a time period that still allows for the collection of
physical evidence, ensure that the alleged abuser does not take any actions that could destroy
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes,
urinating, defecating, smoking, drinking, or eating.
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(b) If the first staff responder is not a security staff member, the responder shall be
required to request that the alleged victim not take any actions that could destroy physical
evidence and then notify security staff.


§ 115.265 Coordinated response.


The facility shall develop a written institutional plan to coordinate actions taken in
response to an incident of sexual abuse, among staff first responders, medical and mental health
practitioners, investigators, and facility leadership.


§ 115.266 Preservation of ability to protect residents from contact with abusers


(a) Neither the agency nor any other governmental entity responsible for collective


or other agreement that li
contact with residents pending the outcome of an investigation or of a determination of whether
and to what extent discipline is warranted.


(b) Nothing in this standard shall restrict the entering into or renewal of agreements that
govern:


(1) The conduct of the disciplinary process, as long as such agreements are not
inconsistent with the provisions of §§ 115.272 and 115.276; or


(2) Whether a no-contact assignment that is imposed pending the outcome of an
investigation shall be expunged from or retained in the staff member s personnel file following a
determination that the allegation of sexual abuse is not substantiated.


§ 115.267 Agency protection against retaliation.


(a) The agency shall establish a policy to protect all residents and staff who report sexual
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations
from retaliation by other residents or staff and shall designate which staff members or
departments are charged with monitoring retaliation.


(b) The agency shall employ multiple protection measures, such as housing changes or
transfers for resident victims or abusers, removal of alleged staff or resident abusers from contact
with victims, and emotional support services for residents or staff who fear retaliation for
reporting sexual abuse or sexual harassment or for cooperating with investigations.


(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the
conduct and treatment of residents or staff who reported the sexual abuse and of residents who
were reported to have suffered sexual abuse to see if there are changes that may suggest possible
retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the
agency should monitor include any resident disciplinary reports, housing, or program changes, or
negative performance reviews or reassignments of staff. The agency shall continue such
monitoring beyond 90 days if the initial monitoring indicates a continuing need.


(d) In the case of residents, such monitoring shall also include periodic status checks.
(e) If any other individual who cooperates with an investigation expresses a fear of


retaliation, the agency shall take appropriate measures to protect that individual against
retaliation.
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allegation is unfounded.


§ 115.268 Reserved.


Investigations


§ 115.271 Criminal and administrative agency investigations.


(a) When the agency conducts its own investigations into allegations of sexual abuse and
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,
including third-party and anonymous reports.


(b) Where sexual abuse is alleged, the agency shall use investigators who have received
special training in sexual abuse investigations pursuant to § 115.234.


(c) Investigators shall gather and preserve direct and circumstantial evidence, including
any available physical and DNA evidence and any available electronic monitoring data; shall
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior
complaints and reports of sexual abuse involving the suspected perpetrator.


(d) When the quality of evidence appears to support criminal prosecution, the agency
shall conduct compelled interviews only after consulting with prosecutors as to whether
compelled interviews may be an obstacle for subsequent criminal prosecution.


(e) The credibility of an alleged victim, suspect, or witness shall be assessed on an


agency shall require a resident who alleges sexual abuse to submit to a polygraph examination or
other truth-telling device as a condition for proceeding with the investigation of such an
allegation.


(f) Administrative investigations:
(1) Shall include an effort to determine whether staff actions or failures to act contributed


to the abuse; and
(2) Shall be documented in written reports that include a description of the physical and


testimonial evidence, the reasoning behind credibility assessments, and investigative facts and
findings.


(g) Criminal investigations shall be documented in a written report that contains a
thorough description of physical, testimonial, and documentary evidence and attaches copies of
all documentary evidence where feasible.


(h) Substantiated allegations of conduct that appears to be criminal shall be referred for
prosecution.


(i) The agency shall retain all written reports referenced in paragraphs (f) and (g) of this
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five
years.


(j) The departure of the alleged abuser or victim from the employment or control of the
facility or agency shall not provide a basis for terminating an investigation.


(k) Any State entity or Department of Justice component that conducts such
investigations shall do so pursuant to the above requirements.
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(l) When outside agencies investigate sexual abuse, the facility shall cooperate with
outside investigators and shall endeavor to remain informed about the progress of the
investigation.


§ 115.272 Evidentiary standard for administrative investigations.


The agency shall impose no standard higher than a preponderance of the evidence in
determining whether allegations of sexual abuse or sexual harassment are substantiated.


§ 115.273 Reporting to residents.


(a)
agency facility, the agency shall inform the resident as to whether the allegation has been
determined to be substantiated, unsubstantiated, or unfounded.


(b) If the agency did not conduct the investigation, it shall request the relevant
information from the investigative agency in order to inform the resident.


against the resident, the agency shall subsequently inform the resident (unless the agency has
determined that the allegation is unfounded) whenever:


(2) The staff member is no longer employed at the facility;
(3) The agency learns that the staff member has been indicted on a charge related to


sexual abuse within the facility; or
(4) The agency learns that the staff member has been convicted on a charge related to


sexual abuse within the facility.
(d) Following a r ly abused by another


resident, the agency shall subsequently inform the alleged victim whenever:
(1) The agency learns that the alleged abuser has been indicted on a charge related to


sexual abuse within the facility; or
(2) The agency learns that the alleged abuser has been convicted on a charge related to


sexual abuse within the facility.
(e) All such notifications or attempted notifications shall be documented.


r this standard shall terminate if the resident is


Discipline


§ 115.276 Disciplinary sanctions for staff.


(a) Staff shall be subject to disciplinary sanctions up to and including termination for
violating agency sexual abuse or sexual harassment policies.


(b) Termination shall be the presumptive disciplinary sanction for staff who have
engaged in sexual abuse.


(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the
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sanctions imposed for comparable offenses by other staff with similar histories.
(d) All terminations for violations of agency sexual abuse or sexual harassment policies,


or resignations by staff who would have been terminated if not for their resignation, shall be
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any
relevant licensing bodies.


§ 115.277 Corrective action for contractors and volunteers.


(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from
contact with residents and shall be reported to law enforcement agencies, unless the activity was
clearly not criminal, and to relevant licensing bodies.


(b) The facility shall take appropriate remedial measures, and shall consider whether to
prohibit further contact with residents, in the case of any other violation of agency sexual abuse
or sexual harassment policies by a contractor or volunteer.


§ 115.278 Disciplinary sanctions for residents.


(a) Residents shall be subject to disciplinary sanctions pursuant to a formal disciplinary
process following an administrative finding that the resident engaged in resident-on-resident
sexual abuse or following a criminal finding of guilt for resident-on-resident sexual abuse.


(b) Sanctions shall be commensurate with the nature and circumstances of the abuse
committed,
offenses by other residents with similar histories.


mental illness contributed to his or her behavior when determining what type of sanction, if any,
should be imposed.


(d) If the facility offers therapy, counseling, or other interventions designed to address
and correct underlying reasons or motivations for the abuse, the facility shall consider whether to
require the offending resident to participate in such interventions as a condition of access to
programming or other benefits.


(e) The agency may discipline a resident for sexual contact with staff only upon a finding
that the staff member did not consent to such contact.


(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith
based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely
reporting an incident or lying, even if an investigation does not establish evidence sufficient to
substantiate the allegation.


(g) An agency may, in its discretion, prohibit all sexual activity between residents and
may discipline residents for such activity. An agency may not, however, deem such activity to
constitute sexual abuse if it determines that the activity is not coerced.


Medical and Mental Care


§ 115.281 Reserved.


§ 115.282 Access to emergency medical and mental health services.
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(a) Resident victims of sexual abuse shall receive timely, unimpeded access to emergency
medical treatment and crisis intervention services, the nature and scope of which are determined
by medical and mental health practitioners according to their professional judgment.


(b) If no qualified medical or mental health practitioners are on duty at the time a report
of recent abuse is made, security staff first responders shall take preliminary steps to protect the
victim pursuant to § 115.262 and shall immediately notify the appropriate medical and mental
health practitioners.


(c) Resident victims of sexual abuse while incarcerated shall be offered timely
information about and timely access to emergency contraception and sexually transmitted
infections prophylaxis, in accordance with professionally accepted standards of care, where
medically appropriate.


(d) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


§ 115.283 Ongoing medical and mental health care for sexual abuse victims and abusers.


(a) The facility shall offer medical and mental health evaluation and, as appropriate,
treatment to all residents who have been victimized by sexual abuse in any prison, jail, lockup, or
juvenile facility.


(b) The evaluation and treatment of such victims shall include, as appropriate, follow-up
services, treatment plans, and, when necessary, referrals for continued care following their
transfer to, or placement in, other facilities, or their release from custody.


(c) The facility shall provide such victims with medical and mental health services
consistent with the community level of care.


(d) Resident victims of sexually abusive vaginal penetration while incarcerated shall be
offered pregnancy tests.


(e) If pregnancy results from conduct specified in paragraph (d) of this section, such
victims shall receive timely and comprehensive information about and timely access to all lawful
pregnancy-related medical services.


(f) Resident victims of sexual abuse while incarcerated shall be offered tests for sexually
transmitted infections as medically appropriate.


(g) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


(h) The facility shall attempt to conduct a mental health evaluation of all known resident-
on-resident abusers within 60 days of learning of such abuse history and offer treatment when
deemed appropriate by mental health practitioners.


Data Collection and Review


§ 115.286 Sexual abuse incident reviews.
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(a) The facility shall conduct a sexual abuse incident review at the conclusion of every
sexual abuse investigation, including where the allegation has not been substantiated, unless the
allegation has been determined to be unfounded.


(b) Such review shall ordinarily occur within 30 days of the conclusion of the
investigation.


(c) The review team shall include upper-level management officials, with input from line
supervisors, investigators, and medical or mental health practitioners.


(d) The review team shall:
(1) Consider whether the allegation or investigation indicates a need to change policy or


practice to better prevent, detect, or respond to sexual abuse;
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender


identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;
or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility;


(3) Examine the area in the facility where the incident allegedly occurred to assess
whether physical barriers in the area may enable abuse;


(4) Assess the adequacy of staffing levels in that area during different shifts;
(5) Assess whether monitoring technology should be deployed or augmented to


supplement supervision by staff; and
(6) Prepare a report of its findings, including but not necessarily limited to determinations


made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for
improvement, and submit such report to the facility head and PREA compliance manager.


(e) The facility shall implement the recommendations for improvement, or shall
document its reasons for not doing so.


§ 115.287 Data collection.


(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at
facilities under its direct control using a standardized instrument and set of definitions.


(b) The agency shall aggregate the incident-based sexual abuse data at least annually.
(c) The incident-based data collected shall include, at a minimum, the data necessary to


answer all questions from the most recent version of the Survey of Sexual Violence conducted
by the Department of Justice.


(d) The agency shall maintain, review, and collect data as needed from all available
incident-based documents including reports, investigation files, and sexual abuse incident
reviews.


(e) The agency also shall obtain incident-based and aggregated data from every private
facility with which it contracts for the confinement of its residents.


(f) Upon request, the agency shall provide all such data from the previous calendar year
to the Department of Justice no later than June 30.


§ 115.288 Data review for corrective action.


(a) The agency shall review data collected and aggregated pursuant to § 115.287 in order
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response
policies, practices, and training, including:


(1) Identifying problem areas;
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(2) Taking corrective action on an ongoing basis; and
(3) Preparing an annual report of its findings and corrective actions for each facility, as


well as the agency as a whole.
(b) Such report shall include a compa


addressing sexual abuse.
head and made readily available


to the public through its website or, if it does not have one, through other means.
(d) The agency may redact specific material from the reports when publication would


present a clear and specific threat to the safety and security of a facility, but must indicate the
nature of the material redacted.


§ 115.289 Data storage, publication, and destruction.


(a) The agency shall ensure that data collected pursuant to § 115.287 are securely
retained.


(b) The agency shall make all aggregated sexual abuse data, from facilities under its
direct control and private facilities with which it contracts, readily available to the public at least
annually through its website or, if it does not have one, through other means.


(c) Before making aggregated sexual abuse data publicly available, the agency shall
remove all personal identifiers.


(d) The agency shall maintain sexual abuse data collected pursuant to § 115.287 for at
least 10 years after the date of the initial collection unless Federal, State, or local law requires
otherwise.


Audits


§ 115.293 Audits of standards.


The agency shall conduct audits pursuant to §§ 115.401-405.


Subpart D Standards for Juvenile Facilities


Prevention Planning


§ 115.311 Zero tolerance of sexual abuse and sexual harassment; PREA coordinator.


(a) An agency shall have a written policy mandating zero tolerance toward all forms of


detecting, and responding to such conduct.
(b) An agency shall employ or designate an upper-level, agency-wide PREA coordinator


with sufficient time and authority to develop, implement, and oversee agency efforts to comply
with the PREA standards in all of its facilities.


(c) Where an agency operates more than one facility, each facility shall designate a


to comply with the PREA standards.
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§ 115.312 Contracting with other entities for the confinement of residents.


(a) A public agency that contracts for the confinement of its residents with private
agencies or other entities, including other government agencies, shall include in any new contract


omply with the PREA standards.
(b) Any new contract or contract renewal shall provide for agency contract monitoring to


ensure that the contractor is complying with the PREA standards.


§ 115.313 Supervision and monitoring.


(a) The agency shall ensure that each facility it operates shall develop, implement, and
document a staffing plan that provides for adequate levels of staffing, and, where applicable,
video monitoring, to protect residents against sexual abuse. In calculating adequate staffing
levels and determining the need for video monitoring, facilities shall take into consideration:


(1) Generally accepted juvenile detention and correctional/secure residential practices;
(2) Any judicial findings of inadequacy;
(3) Any findings of inadequacy from Federal investigative agencies;
(4) Any findings of inadequacy from internal or external oversight bodies;
(5) A


staff or residents may be isolated);
(6) The composition of the resident population;
(7) The number and placement of supervisory staff;
(8) Institution programs occurring on a particular shift;
(9) Any applicable State or local laws, regulations, or standards;
(10) The prevalence of substantiated and unsubstantiated incidents of sexual abuse; and
(11) Any other relevant factors.
(b) The agency shall comply with the staffing plan except during limited and discrete


exigent circumstances, and shall fully document deviations from the plan during such
circumstances.


(c) Each secure juvenile facility shall maintain staff ratios of a minimum of 1:8 during
resident waking hours and 1:16 during resident sleeping hours, except during limited and discrete
exigent circumstances, which shall be fully documented. Only security staff shall be included in
these ratios. Any facility that, as of the date of publication of this final rule, is not already
obligated by law, regulation, or judicial consent decree to maintain the staffing ratios set forth in
this paragraph shall have until October 1, 2017, to achieve compliance.


(d) Whenever necessary, but no less frequently than once each year, for each facility the
agency operates, in consultation with the PREA coordinator required by § 115.311, the agency
shall assess, determine, and document whether adjustments are needed to:


(1) The staffing plan established pursuant to paragraph (a) of this section;
(2) Prevailing staffing patterns;


technologies; and
(4) The resources the facility has available to commit to ensure adherence to the staffing


plan.
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(e) Each secure facility shall implement a policy and practice of having intermediate-
level or higher level supervisors conduct and document unannounced rounds to identify and
deter staff sexual abuse and sexual harassment. Such policy and practice shall be implemented
for night shifts as well as day shifts. Each secure facility shall have a policy to prohibit staff
from alerting other staff members that these supervisory rounds are occurring, unless such
announcement is related to the legitimate operational functions of the facility.


§ 115.314 Reserved.


§ 115.315 Limits to cross-gender viewing and searches.


(a) The facility shall not conduct cross-gender strip searches or cross-gender visual body
cavity searches (meaning a search of the anal or genital opening) except in exigent circumstances
or when performed by medical practitioners.


(b) The agency shall not conduct cross-gender pat-down searches except in exigent
circumstances.


(c) The facility shall document and justify all cross-gender strip searches, cross-gender
visual body cavity searches, and cross-gender pat-down searches.


(d) The facility shall implement policies and procedures that enable residents to shower,
perform bodily functions, and change clothing without nonmedical staff of the opposite gender
viewing their breasts, buttocks, or genitalia, except in exigent circumstances or when such
viewing is incidental to routine cell checks. Such policies and procedures shall require staff of
the opposite gender to announce their presence when entering a resident housing unit. In
facilities (such as group homes) that do not contain discrete housing units, staff of the opposite
gender shall be required to announce their presence when entering an area where residents are
likely to be showering, performing bodily functions, or changing clothing.


(e) The facility shall not search or physically examine a transgender or intersex resident


unknown, it may be determined during conversations with the resident, by reviewing medical
records, or, if necessary, by learning that information as part of a broader medical examination
conducted in private by a medical practitioner.


(f) The agency shall train security staff in how to conduct cross-gender pat-down
searches, and searches of transgender and intersex residents, in a professional and respectful
manner, and in the least intrusive manner possible, consistent with security needs.


§ 115.316 Residents with disabilities and residents who are limited English proficient.


(a) The agency shall take appropriate steps to ensure that residents with disabilities
(including, for example, residents who are deaf or hard of hearing, those who are blind or have
low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal
op
and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to
ensure effective communication with residents who are deaf or hard of hearing, providing access
to interpreters who can interpret effectively, accurately, and impartially, both receptively and
expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure
that written materials are provided in formats or through methods that ensure effective
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communication with residents with disabilities, including residents who have intellectual
disabilities, limited reading skills, or who are blind or have low vision. An agency is not
required to take actions that it can demonstrate would result in a fundamental alteration in the
nature of a service, program, or activity, or in undue financial and administrative burdens, as
those terms are used in regulations promulgated under title II of the Americans With Disabilities
Act, 28 CFR 35.164.


(b) The agency shall take reasonable steps to ensure meaningful access to all aspects of


residents who are limited English proficient, including steps to provide interpreters who can
interpret effectively, accurately, and impartially, both receptively and expressively, using any
necessary specialized vocabulary.


(c) The agency shall not rely on resident interpreters, resident readers, or other types of
resident assistants except in limited circumstances where an extended delay in obtaining an
effective interpreter could compromise the resident -response
duties under § 115.364, or the investigation of the resident .


§ 115.317 Hiring and promotion decisions.


(a) The agency shall not hire or promote anyone who may have contact with residents,
and shall not enlist the services of any contractor who may have contact with residents, who


(1) Has engaged in sexual abuse in a prison, jail, lockup, community confinement
facility, juvenile facility, or other institution (as defined in 42 U.S.C. 1997);


(2) Has been convicted of engaging or attempting to engage in sexual activity in the
community facilitated by force, overt or implied threats of force, or coercion, or if the victim did
not consent or was unable to consent or refuse; or


(3) Has been civilly or administratively adjudicated to have engaged in the activity
described in paragraph (a)(2) of this section.


(b) The agency shall consider any incidents of sexual harassment in determining whether
to hire or promote anyone, or to enlist the services of any contractor, who may have contact with
residents.


(c) Before hiring new employees who may have contact with residents, the agency shall:
(1) Perform a criminal background records check;
(2) Consult any child abuse registry maintained by the State or locality in which the


employee would work; and
(3) Consistent with Federal, State, and local law, make its best efforts to contact all prior


institutional employers for information on substantiated allegations of sexual abuse or any
resignation during a pending investigation of an allegation of sexual abuse.


(d) The agency shall also perform a criminal background records check, and consult
applicable child abuse registries, before enlisting the services of any contractor who may have
contact with residents.


(e) The agency shall either conduct criminal background records checks at least every
five years of current employees and contractors who may have contact with residents or have in
place a system for otherwise capturing such information for current employees.


(f) The agency shall also ask all applicants and employees who may have contact with
residents directly about previous misconduct described in paragraph (a) of this section in written
applications or interviews for hiring or promotions and in any interviews or written self-
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evaluations conducted as part of reviews of current employees. The agency shall also impose
upon employees a continuing affirmative duty to disclose any such misconduct.


(g) Material omissions regarding such misconduct, or the provision of materially false
information, shall be grounds for termination.


(h) Unless prohibited by law, the agency shall provide information on substantiated
allegations of sexual abuse or sexual harassment involving a former employee upon receiving a
request from an institutional employer for whom such employee has applied to work.


§ 115.318 Upgrades to facilities and technologies.


(a) When designing or acquiring any new facility and in planning any substantial
expansion or modification of existing facilities, the agency shall consider the effect of the design,
acquisitio
abuse.


(b) When installing or updating a video monitoring system, electronic surveillance
system, or other monitoring technology, the agency shall consider how such technology may


Responsive Planning


§ 115.321 Evidence protocol and forensic medical examinations.


(a) To the extent the agency is responsible for investigating allegations of sexual abuse,
the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining
usable physical evidence for administrative proceedings and criminal prosecutions.


(b) The protocol shall be developmentally appropriate for youth and, as appropriate, shall
be adapted from or otherwise based on the most recent edition of the U.S. Department of


A National Protocol for Sexual
Assault Medical Forensic Examinations, Adults/Adolescents, or similarly comprehensive and
authoritative protocols developed after 2011.


(c) The agency shall offer all residents who experience sexual abuse access to forensic
medical examinations whether on-site or at an outside facility, without financial cost, where
evidentiarily or medically appropriate. Such examinations shall be performed by Sexual Assault
Forensic Examiners (SAFEs) or Sexual Assault Nurse Examiners (SANEs) where possible. If
SAFEs or SANEs cannot be made available, the examination can be performed by other
qualified medical practitioners. The agency shall document its efforts to provide SAFEs or
SANEs.


(d) The agency shall attempt to make available to the victim a victim advocate from a
rape crisis center. If a rape crisis center is not available to provide victim advocate services, the
agency shall make available to provide these services a qualified staff member from a
community-based organization or a qualified agency staff member. Agencies shall document
efforts to secure services from rape crisis centers. For the purpose of this standard, a rape crisis
center refers to an entity that provides intervention and related assistance, such as the services
specified in 42 U.S.C. 14043g(b)(2)(C), to victims of sexual assault of all ages. The agency may
utilize a rape crisis center that is part of a governmental unit as long as the center is not part of
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the criminal justice system (such as a law enforcement agency) and offers a comparable level of
confidentiality as a nongovernmental entity that provides similar victim services.


(e) As requested by the victim, the victim advocate, qualified agency staff member, or
qualified community-based organization staff member shall accompany and support the victim
through the forensic medical examination process and investigatory interviews and shall provide
emotional support, crisis intervention, information, and referrals.


(f) To the extent the agency itself is not responsible for investigating allegations of sexual
abuse, the agency shall request that the investigating agency follow the requirements of
paragraphs (a) through (e) of this section.


(g) The requirements of paragraphs (a) through (f) of this section shall also apply to:
(1) Any State entity outside of the agency that is responsible for investigating allegations


of sexual abuse in juvenile facilities; and
(2) Any Department of Justice component that is responsible for investigating allegations


of sexual abuse in juvenile facilities.
(h) For the purposes of this standard, a qualified agency staff member or a qualified


community-based staff member shall be an individual who has been screened for appropriateness
to serve in this role and has received education concerning sexual assault and forensic
examination issues in general.


§ 115.322 Policies to ensure referrals of allegations for investigations.


(a) The agency shall ensure that an administrative or criminal investigation is completed
for all allegations of sexual abuse and sexual harassment.


(b) The agency shall have in place a policy to ensure that allegations of sexual abuse or
sexual harassment are referred for investigation to an agency with the legal authority to conduct
criminal investigations, unless the allegation does not involve potentially criminal behavior. The
agency shall publish such policy on its website or, if it does not have one, make the policy
available through other means. The agency shall document all such referrals.


(c) If a separate entity is responsible for conducting criminal investigations, such
publication shall describe the responsibilities of both the agency and the investigating entity.


(d) Any State entity responsible for conducting administrative or criminal investigations
of sexual abuse or sexual harassment in juvenile facilities shall have in place a policy governing
the conduct of such investigations.


(e) Any Department of Justice component responsible for conducting administrative or
criminal investigations of sexual abuse or sexual harassment in juvenile facilities shall have in
place a policy governing the conduct of such investigations.


Training and Education


§ 115.331 Employee training.


(a) The agency shall train all employees who may have contact with residents on:
(1) Its zero-tolerance policy for sexual abuse and sexual harassment;
(2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment


prevention, detection, reporting, and response policies and procedures;
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(4) The right of residents and employees to be free from retaliation for reporting sexual
abuse and sexual harassment;


(5) The dynamics of sexual abuse and sexual harassment in juvenile facilities;
(6) The common reactions of juvenile victims of sexual abuse and sexual harassment;
(7) How to detect and respond to signs of threatened and actual sexual abuse and how to


distinguish between consensual sexual contact and sexual abuse between residents;
(8) How to avoid inappropriate relationships with residents;
(9) How to communicate effectively and professionally with residents, including lesbian,


gay, bisexual, transgender, intersex, or gender nonconforming residents; and
(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to


outside authorities;
(11) Relevant laws regarding the applicable age of consent.
(b) Such training shall be tailored to the unique needs and attributes of residents of


shall receive additional training if the employee is reassigned from a facility that houses only
male residents to a facility that houses only female residents, or vice versa.


(c) All current employees who have not received such training shall be trained within one
year of the effective date of the PREA standards, and the agency shall provide each employee
with refresher training every two years
sexual abuse and sexual harassment policies and procedures. In years in which an employee
does not receive refresher training, the agency shall provide refresher information on current
sexual abuse and sexual harassment policies.


(d) The agency shall document, through employee signature or electronic verification,
that employees understand the training they have received.


§ 115.332 Volunteer and contractor training.


(a) The agency shall ensure that all volunteers and contractors who have contact with
and sexual


harassment prevention, detection, and response policies and procedures.
(b) The level and type of training provided to volunteers and contractors shall be based


on the services they provide and level of contact they have with residents, but all volunteers and
-tolerance


policy regarding sexual abuse and sexual harassment and informed how to report such incidents.
(c) The agency shall maintain documentation confirming that volunteers and contractors


understand the training they have received.


§ 115.333 Resident education.


(a) During the intake process, residents shall receive information explaining, in an age
egarding sexual abuse and sexual


harassment and how to report incidents or suspicions of sexual abuse or sexual harassment.
(b) Within 10 days of intake, the agency shall provide comprehensive age-appropriate


education to residents either in person or through video regarding their rights to be free from
sexual abuse and sexual harassment and to be free from retaliation for reporting such incidents,
and regarding agency policies and procedures for responding to such incidents.
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(c) Current residents who have not received such education shall be educated within one
year of the effective date of the PREA standards, and shall receive education upon transfer to a


r
from those of the previous facility.


(d) The agency shall provide resident education in formats accessible to all residents,
including those who are limited English proficient, deaf, visually impaired, or otherwise
disabled, as well as to residents who have limited reading skills.


(e) The agency shall maintain documentation of resident participation in these education
sessions.


(f) In addition to providing such education, the agency shall ensure that key information
is continuously and readily available or visible to residents through posters, resident handbooks,
or other written formats.


§ 115.334 Specialized training: Investigations.


(a) In addition to the general training provided to all employees pursuant to § 115.331,
the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations,
its investigators have received training in conducting such investigations in confinement settings.


(b) Specialized training shall include techniques for interviewing juvenile sexual abuse
victims, proper use of Miranda and Garrity warnings, sexual abuse evidence collection in
confinement settings, and the criteria and evidence required to substantiate a case for
administrative action or prosecution referral.


(c) The agency shall maintain documentation that agency investigators have completed
the required specialized training in conducting sexual abuse investigations.


(d) Any State entity or Department of Justice component that investigates sexual abuse in
juvenile confinement settings shall provide such training to its agents and investigators who
conduct such investigations.


§ 115.335 Specialized training: Medical and mental health care.


(a) The agency shall ensure that all full- and part-time medical and mental health care
practitioners who work regularly in its facilities have been trained in:


(1) How to detect and assess signs of sexual abuse and sexual harassment;
(2) How to preserve physical evidence of sexual abuse;
(3) How to respond effectively and professionally to juvenile victims of sexual abuse and


sexual harassment; and
(4) How and to whom to report allegations or suspicions of sexual abuse and sexual


harassment.
(b) If medical staff employed by the agency conduct forensic examinations, such medical


staff shall receive the appropriate training to conduct such examinations.
(c) The agency shall maintain documentation that medical and mental health practitioners


have received the training referenced in this standard either from the agency or elsewhere.
(d) Medical and mental health care practitioners shall also receive the training mandated


for employees under § 115.331 or for contractors and volunteers under § 115.332, depending
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Screening for Risk of Sexual Victimization and Abusiveness


§ 115.341 Obtaining information from residents.


personal history and behavior to reduce the risk of sexual abuse by or upon a resident.
(b) Such assessments shall be conducted using an objective screening instrument.
(c) At a minimum, the agency shall attempt to ascertain information about:
(1) Prior sexual victimization or abusiveness;
(2) Any gender nonconforming appearance or manner or identification as lesbian, gay,


bisexual, transgender, or intersex, and whether the resident may therefore be vulnerable to sexual
abuse;


(3) Current charges and offense history;
(4) Age;
(5) Level of emotional and cognitive development;
(6) Physical size and stature;
(7) Mental illness or mental disabilities;
(8) Intellectual or developmental disabilities;
(9) Physical disabilities;


(11) Any other specific information about individual residents that may indicate
heightened needs for supervision, additional safety precautions, or separation from certain other
residents.


(d) This information shall be ascertained through conversations with the resident during
the intake process and medical and mental health screenings; during classification assessments;
and by reviewing court records, case files, facility behavioral records, and other relevant
documentation from the resident s files.


(e) The agency shall implement appropriate controls on the dissemination within the
facility of responses to questions asked pursuant to this standard in order to ensure that sensitive


§ 115.342 Placement of residents in housing, bed, program, education, and work
assignments.


(a) The agency shall use all information obtained pursuant to § 115.341 and subsequently
to make housing, bed, program, education, and work assignments for residents with the goal of
keeping all residents safe and free from sexual abuse.


(b) Residents may be isolated from others only as a last resort when less restrictive
measures are inadequate to keep them and other residents safe, and then only until an alternative
means of keeping all residents safe can be arranged. During any period of isolation, agencies
shall not deny residents daily large-muscle exercise and any legally required educational
programming or special education services. Residents in isolation shall receive daily visits from
a medical or mental health care clinician. Residents shall also have access to other programs and
work opportunities to the extent possible.
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(c) Lesbian, gay, bisexual, transgender, or intersex residents shall not be placed in
particular housing, bed, or other assignments solely on the basis of such identification or status,
nor shall agencies consider lesbian, gay, bisexual, transgender, or intersex identification or status
as an indicator of likelihood of being sexually abusive.


(d) In deciding whether to assign a transgender or intersex resident to a facility for male
or female residents, and in making other housing and programming assignments, the agency
shall consider on a case-by-
and safety, and whether the placement would present management or security problems.


(e) Placement and programming assignments for each transgender or intersex resident
shall be reassessed at least twice each year to review any threats to safety experienced by the
resident.


own safety
shall be given serious consideration.


(g) Transgender and intersex residents shall be given the opportunity to shower separately
from other residents.


(h) If a resident is isolated pursuant to paragraph (b) of this section, the facility shall
clearly document:


(2) The reason why no alternative means of separation can be arranged.
(i) Every 30 days, the facility shall afford each resident described in paragraph (h) of this


section a review to determine whether there is a continuing need for separation from the general
population.


§ 115.343 Reserved.


Reporting


§ 115.351 Resident reporting.


(a) The agency shall provide multiple internal ways for residents to privately report
sexual abuse and sexual harassment, retaliation by other residents or staff for reporting sexual
abuse and sexual harassment, and staff neglect or violation of responsibilities that may have
contributed to such incidents.


(b) The agency shall also provide at least one way for residents to report abuse or
harassment to a public or private entity or office that is not part of the agency and that is able to
receive and immediately forward resident reports of sexual abuse and sexual harassment to
agency officials, allowing the resident to remain anonymous upon request. Residents detained
solely for civil immigration purposes shall be provided information on how to contact relevant
consular officials and relevant officials at the Department of Homeland Security.


(c) Staff shall accept reports made verbally, in writing, anonymously, and from third
parties and shall promptly document any verbal reports.


(d) The facility shall provide residents with access to tools necessary to make a written
report.


(e) The agency shall provide a method for staff to privately report sexual abuse and
sexual harassment of residents.
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§ 115.352 Exhaustion of administrative remedies.


(a) An agency shall be exempt from this standard if it does not have administrative
procedures to address resident grievances regarding sexual abuse.


(b)(1) The agency shall not impose a time limit on when a resident may submit a
grievance regarding an allegation of sexual abuse.


(2) The agency may apply otherwise-applicable time limits on any portion of a grievance
that does not allege an incident of sexual abuse.


(3) The agency shall not require a resident to use any informal grievance process, or to
otherwise attempt to resolve with staff, an alleged incident of sexual abuse.


(4) Nothing in this sectio
filed by a resident on the ground that the applicable statute of limitations has expired.


(c) The agency shall ensure that
(1) A resident who alleges sexual abuse may submit a grievance without submitting it to


a staff member who is the subject of the complaint, and
(2) Such grievance is not referred to a staff member who is the subject of the complaint.
(d)(1) The agency shall issue a final agency decision on the merits of any portion of a


grievance alleging sexual abuse within 90 days of the initial filing of the grievance.
(2) Computation of the 90-day time period shall not include time consumed by residents


in preparing any administrative appeal.
(3) The agency may claim an extension of time to respond, of up to 70 days, if the normal


time period for response is insufficient to make an appropriate decision. The agency shall notify
the resident in writing of any such extension and provide a date by which a decision will be
made.


(4) At any level of the administrative process, including the final level, if the resident
does not receive a response within the time allotted for reply, including any properly noticed
extension, the resident may consider the absence of a response to be a denial at that level.


(e)(1) Third parties, including fellow residents, staff members, family members,
attorneys, and outside advocates, shall be permitted to assist residents in filing requests for
administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file
such requests on behalf of residents.


(2) If a third party, other than a parent or legal guardian, files such a request on behalf of
a resident, the facility may require as a condition of processing the request that the alleged victim
agree to have the request filed on his or her behalf, and may also require the alleged victim to
personally pursue any subsequent steps in the administrative remedy process.


(3) If the resident declines to have the request processed on his or her behalf, the agency


(4) A parent or legal guardian of a juvenile shall be allowed to file a grievance regarding
allegations of sexual abuse, including appeals, on behalf of such juvenile. Such a grievance shall
not be conditioned upon the juvenile agreeing to have the request filed on his or her behalf.


(f)(1) The agency shall establish procedures for the filing of an emergency grievance
alleging that a resident is subject to a substantial risk of imminent sexual abuse.


(2) After receiving an emergency grievance alleging a resident is subject to a substantial
risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any
portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at
which immediate corrective action may be taken, shall provide an initial response within 48
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hours, and shall issue a final agency decision within 5 calendar days. The initial response and
final agency decision shall document the agency s determination whether the resident is in
substantial risk of imminent sexual abuse and the action taken in response to the emergency
grievance.


(g) The agency may discipline a resident for filing a grievance related to alleged sexual
abuse only where the agency demonstrates that the resident filed the grievance in bad faith.


§ 115.353 Resident access to outside support services and legal representation.


(a) The facility shall provide residents with access to outside victim advocates for
emotional support services related to sexual abuse, by providing, posting, or otherwise making
accessible mailing addresses and telephone numbers, including toll free hotline numbers where
available, of local, State, or national victim advocacy or rape crisis organizations, and, for
persons detained solely for civil immigration purposes, immigrant services agencies. The facility
shall enable reasonable communication between residents and these organizations and agencies,
in as confidential a manner as possible.


(b) The facility shall inform residents, prior to giving them access, of the extent to which
such communications will be monitored and the extent to which reports of abuse will be
forwarded to authorities in accordance with mandatory reporting laws.


(c) The agency shall maintain or attempt to enter into memoranda of understanding or
other agreements with community service providers that are able to provide residents with
confidential emotional support services related to sexual abuse. The agency shall maintain
copies of agreements or documentation showing attempts to enter into such agreements.


(d) The facility shall also provide residents with reasonable and confidential access to
their attorneys or other legal representation and reasonable access to parents or legal guardians.


§ 115.354 Third-party reporting.


The agency shall establish a method to receive third-party reports of sexual abuse and
sexual harassment and shall distribute publicly information on how to report sexual abuse and
sexual harassment on behalf of a resident.


Official Response Following a Resident Report


§ 115.361 Staff and agency reporting duties.


(a) The agency shall require all staff to report immediately and according to agency
policy any knowledge, suspicion, or information they receive regarding an incident of sexual
abuse or sexual harassment that occurred in a facility, whether or not it is part of the agency;
retaliation against residents or staff who reported such an incident; and any staff neglect or
violation of responsibilities that may have contributed to an incident or retaliation.


(b) The agency shall also require all staff to comply with any applicable mandatory child
abuse reporting laws.


(c) Apart from reporting to designated supervisors or officials and designated State or
local services agencies, staff shall be prohibited from revealing any information related to a
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sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to
make treatment, investigation, and other security and management decisions.


(d)(1) Medical and mental health practitioners shall be required to report sexual abuse to
designated supervisors and officials pursuant to paragraph (a) of this section, as well as to the
designated State or local services agency where required by mandatory reporting laws.


(2) Such practitioners shall be required to inform residents at the initiation of services of
their duty to report and the limitations of confidentiality.


(e)(1) Upon receiving any allegation of sexual abuse, the facility head or his or her
designee shall promptly report the allegation to the appropriate agency office and to the alleged


parents or legal guardians, unless the facility has official documentation showing the
parents or legal guardians should not be notified.


(2) If the alleged victim is under the guardianship of the child welfare system, the report
ead of the parents or legal guardians.


(3) If a juvenile court retains jurisdiction over the alleged victim, the facility head or
ve of


record within 14 days of receiving the allegation.
(f) The facility shall report all allegations of sexual abuse and sexual harassment,


including third-party and anonymous reports, to the designated investigators.


§ 115.362 Agency protection duties.


When an agency learns that a resident is subject to a substantial risk of imminent sexual
abuse, it shall take immediate action to protect the resident.


§ 115.363 Reporting to other confinement facilities.


(a) Upon receiving an allegation that a resident was sexually abused while confined at
another facility, the head of the facility that received the allegation shall notify the head of the
facility or appropriate office of the agency where the alleged abuse occurred and shall also notify
the appropriate investigative agency.


(b) Such notification shall be provided as soon as possible, but no later than 72 hours
after receiving the allegation.


(c) The agency shall document that it has provided such notification.
(d) The facility head or agency office that receives such notification shall ensure that the


allegation is investigated in accordance with these standards.


§ 115.364 Staff first responder duties.


(a) Upon learning of an allegation that a resident was sexually abused, the first staff
member to respond to the report shall be required to:


(1) Separate the alleged victim and abuser;
(2) Preserve and protect any crime scene until appropriate steps can be taken to collect


any evidence;
(3) If the abuse occurred within a time period that still allows for the collection of


physical evidence, request that the alleged victim not take any actions that could destroy physical
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evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating,
defecating, smoking, drinking, or eating; and


(4) If the abuse occurred within a time period that still allows for the collection of
physical evidence, ensure that the alleged abuser does not take any actions that could destroy
physical evidence, including, as appropriate, washing, brushing teeth, changing clothes,
urinating, defecating, smoking, drinking, or eating.


(b) If the first staff responder is not a security staff member, the responder shall be
required to request that the alleged victim not take any actions that could destroy physical
evidence, and then notify security staff.


§ 115.365 Coordinated response.


The facility shall develop a written institutional plan to coordinate actions taken in
response to an incident of sexual abuse among staff first responders, medical and mental health
practitioners, investigators, and facility leadership.


§ 115.366 Preservation of ability to protect residents from contact with abusers.


(a) Neither the agency nor any other governmental entity responsible for collective
behalf shall enter into or renew any collective bargaining agreement


contact with residents pending the outcome of an investigation or of a determination of whether
and to what extent discipline is warranted.


(b) Nothing in this standard shall restrict the entering into or renewal of agreements that
govern:


(1) The conduct of the disciplinary process, as long as such agreements are not
inconsistent with the provisions of §§ 115.372 and 115.376; or


(2) Whether a no-contact assignment that is imposed pending the outcome of an
investigation shall be expunged from or retained in the staff member s personnel file following a
determination that the allegation of sexual abuse is not substantiated.


§ 115.367 Agency protection against retaliation.


(a) The agency shall establish a policy to protect all residents and staff who report sexual
abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations
from retaliation by other residents or staff and shall designate which staff members or
departments are charged with monitoring retaliation.


(b) The agency shall employ multiple protection measures, such as housing changes or
transfers for resident victims or abusers, removal of alleged staff or resident abusers from contact
with victims, and emotional support services for residents or staff who fear retaliation for
reporting sexual abuse or sexual harassment or for cooperating with investigations.


(c) For at least 90 days following a report of sexual abuse, the agency shall monitor the
conduct or treatment of residents or staff who reported the sexual abuse and of residents who
were reported to have suffered sexual abuse to see if there are changes that may suggest possible
retaliation by residents or staff, and shall act promptly to remedy any such retaliation. Items the
agency should monitor include any resident disciplinary reports, housing, or program changes, or
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negative performance reviews or reassignments of staff. The agency shall continue such
monitoring beyond 90 days if the initial monitoring indicates a continuing need.


(d) In the case of residents, such monitoring shall also include periodic status checks.
(e) If any other individual who cooperates with an investigation expresses a fear of


retaliation, the agency shall take appropriate measures to protect that individual against
retaliation.


ate if the agency determines that the
allegation is unfounded.


§ 115.368 Post-allegation protective custody.


Any use of segregated housing to protect a resident who is alleged to have suffered
sexual abuse shall be subject to the requirements of § 115.342.


Investigations


§ 115.371 Criminal and administrative agency investigations.


(a) When the agency conducts its own investigations into allegations of sexual abuse and
sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations,
including third-party and anonymous reports.


(b) Where sexual abuse is alleged, the agency shall use investigators who have received
special training in sexual abuse investigations involving juvenile victims pursuant to § 115.334.


(c) Investigators shall gather and preserve direct and circumstantial evidence, including
any available physical and DNA evidence and any available electronic monitoring data; shall
interview alleged victims, suspected perpetrators, and witnesses; and shall review prior
complaints and reports of sexual abuse involving the suspected perpetrator.


(d) The agency shall not terminate an investigation solely because the source of the
allegation recants the allegation.


(e) When the quality of evidence appears to support criminal prosecution, the agency
shall conduct compelled interviews only after consulting with prosecutors as to whether
compelled interviews may be an obstacle for subsequent criminal prosecution.


(f) The credibility of an alleged victim, suspect, or witness shall be assessed on an


agency shall require a resident who alleges sexual abuse to submit to a polygraph examination or
other truth-telling device as a condition for proceeding with the investigation of such an
allegation.


(g) Administrative investigations:
(1) Shall include an effort to determine whether staff actions or failures to act contributed


to the abuse; and
(2) Shall be documented in written reports that include a description of the physical and


testimonial evidence, the reasoning behind credibility assessments, and investigative facts and
findings.


(h) Criminal investigations shall be documented in a written report that contains a
thorough description of physical, testimonial, and documentary evidence and attaches copies of
all documentary evidence where feasible.
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(i) Substantiated allegations of conduct that appears to be criminal shall be referred for
prosecution.


(j) The agency shall retain all written reports referenced in paragraphs (g) and (h) of this
section for as long as the alleged abuser is incarcerated or employed by the agency, plus five
years, unless the abuse was committed by a juvenile resident and applicable law requires a
shorter period of retention.


(k) The departure of the alleged abuser or victim from the employment or control of the
facility or agency shall not provide a basis for terminating an investigation.


(l) Any State entity or Department of Justice component that conducts such investigations
shall do so pursuant to the above requirements.


(m) When outside agencies investigate sexual abuse, the facility shall cooperate with
outside investigators and shall endeavor to remain informed about the progress of the
investigation.


§ 115.372 Evidentiary standard for administrative investigations.


The agency shall impose no standard higher than a preponderance of the evidence in
determining whether allegations of sexual abuse or sexual harassment are substantiated.


§ 115.373 Reporting to residents.


agency facility, the agency shall inform the resident as to whether the allegation has been
determined to be substantiated, unsubstantiated, or unfounded.


(b) If the agency did not conduct the investigation, it shall request the relevant
information from the investigative agency in order to inform the resident.


ember has committed sexual abuse
against the resident, the agency shall subsequently inform the resident (unless the agency has
determined that the allegation is unfounded) whenever:


(2) The staff member is no longer employed at the facility;
(3) The agency learns that the staff member has been indicted on a charge related to


sexual abuse within the facility; or
(4) The agency learns that the staff member has been convicted on a charge related to


sexual abuse within the facility.
ly abused by another


resident, the agency shall subsequently inform the alleged victim whenever:
(1) The agency learns that the alleged abuser has been indicted on a charge related to


sexual abuse within the facility; or
(2) The agency learns that the alleged abuser has been convicted on a charge related to


sexual abuse within the facility.
(e) All such notifications or attempted notifications shall be documented.


Discipline
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§ 115.376 Disciplinary sanctions for staff.


(a) Staff shall be subject to disciplinary sanctions up to and including termination for
violating agency sexual abuse or sexual harassment policies.


(b) Termination shall be the presumptive disciplinary sanction for staff who have
engaged in sexual abuse.


(c) Disciplinary sanctions for violations of agency policies relating to sexual abuse or
sexual harassment (other than actually engaging in sexual abuse) shall be commensurate with the


sanctions imposed for comparable offenses by other staff with similar histories.
(d) All terminations for violations of agency sexual abuse or sexual harassment policies,


or resignations by staff who would have been terminated if not for their resignation, shall be
reported to law enforcement agencies, unless the activity was clearly not criminal, and to any
relevant licensing bodies.


§ 115.377 Corrective action for contractors and volunteers.


(a) Any contractor or volunteer who engages in sexual abuse shall be prohibited from
contact with residents and shall be reported to law enforcement agencies, unless the activity was
clearly not criminal, and to relevant licensing bodies.


(b) The facility shall take appropriate remedial measures, and shall consider whether to
prohibit further contact with residents, in the case of any other violation of agency sexual abuse
or sexual harassment policies by a contractor or volunteer.


§ 115.378 Interventions and disciplinary sanctions for residents.
(a) A resident may be subject to disciplinary sanctions only pursuant to a formal


disciplinary process following an administrative finding that the resident engaged in resident-on-
resident sexual abuse or following a criminal finding of guilt for resident-on-resident sexual
abuse.


(b) Any disciplinary sanctions shall be commensurate with the nature and circumstances


comparable offenses by other residents with similar histories. In the event a disciplinary
sanction results in the isolation of a resident, agencies shall not deny the resident daily large-
muscle exercise or access to any legally required educational programming or special education
services. Residents in isolation shall receive daily visits from a medical or mental health care
clinician. Residents shall also have access to other programs and work opportunities to the
extent possible.


mental illness contributed to his or her behavior when determining what type of sanction, if any,
should be imposed.


(d) If the facility offers therapy, counseling, or other interventions designed to address
and correct underlying reasons or motivations for the abuse, the facility shall consider whether to
offer the offending resident participation in such interventions. The agency may require
participation in such interventions as a condition of access to any rewards-based behavior
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management system or other behavior-based incentives, but not as a condition to access to
general programming or education.


(e) The agency may discipline a resident for sexual contact with staff only upon a finding
that the staff member did not consent to such contact.


(f) For the purpose of disciplinary action, a report of sexual abuse made in good faith
based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely
reporting an incident or lying, even if an investigation does not establish evidence sufficient to
substantiate the allegation.


(g) An agency may, in its discretion, prohibit all sexual activity between residents and
may discipline residents for such activity. An agency may not, however, deem such activity to
constitute sexual abuse if it determines that the activity is not coerced.


Medical and Mental Care


§ 115.381 Medical and mental health screenings; history of sexual abuse.


(a) If the screening pursuant to § 115.341 indicates that a resident has experienced prior
sexual victimization, whether it occurred in an institutional setting or in the community, staff
shall ensure that the resident is offered a follow-up meeting with a medical or mental health
practitioner within 14 days of the intake screening.


(b) If the screening pursuant to § 115.341 indicates that a resident has previously
perpetrated sexual abuse, whether it occurred in an institutional setting or in the community, staff
shall ensure that the resident is offered a follow-up meeting with a mental health practitioner
within 14 days of the intake screening.


(c) Any information related to sexual victimization or abusiveness that occurred in an
institutional setting shall be strictly limited to medical and mental health practitioners and other
staff, as necessary, to inform treatment plans and security and management decisions, including
housing, bed, work, education, and program assignments, or as otherwise required by Federal,
State, or local law.


(d) Medical and mental health practitioners shall obtain informed consent from residents
before reporting information about prior sexual victimization that did not occur in an institutional
setting, unless the resident is under the age of 18.


§ 115.382 Access to emergency medical and mental health services.


(a) Resident victims of sexual abuse shall receive timely, unimpeded access to emergency
medical treatment and crisis intervention services, the nature and scope of which are determined
by medical and mental health practitioners according to their professional judgment.


(b) If no qualified medical or mental health practitioners are on duty at the time a report
of recent abuse is made, staff first responders shall take preliminary steps to protect the victim
pursuant to § 115.362 and shall immediately notify the appropriate medical and mental health
practitioners.


(c) Resident victims of sexual abuse while incarcerated shall be offered timely
information about and timely access to emergency contraception and sexually transmitted
infections prophylaxis, in accordance with professionally accepted standards of care, where
medically appropriate.
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(d) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


§ 115.383 Ongoing medical and mental health care for sexual abuse victims and abusers.


(a) The facility shall offer medical and mental health evaluation and, as appropriate,
treatment to all residents who have been victimized by sexual abuse in any prison, jail, lockup, or
juvenile facility.


(b) The evaluation and treatment of such victims shall include, as appropriate, follow-up
services, treatment plans, and, when necessary, referrals for continued care following their
transfer to, or placement in, other facilities, or their release from custody.


(c) The facility shall provide such victims with medical and mental health services
consistent with the community level of care.


(d) Resident victims of sexually abusive vaginal penetration while incarcerated shall be
offered pregnancy tests.


(e) If pregnancy results from conduct specified in paragraph (d) of this section, such
victims shall receive timely and comprehensive information about and timely access to all lawful
pregnancy-related medical services.


(f) Resident victims of sexual abuse while incarcerated shall be offered tests for sexually
transmitted infections as medically appropriate.


(g) Treatment services shall be provided to the victim without financial cost and
regardless of whether the victim names the abuser or cooperates with any investigation arising
out of the incident.


(h) The facility shall attempt to conduct a mental health evaluation of all known resident-
on-resident abusers within 60 days of learning of such abuse history and offer treatment when
deemed appropriate by mental health practitioners.


Data Collection and Review


§ 115.386 Sexual abuse incident reviews.


(a) The facility shall conduct a sexual abuse incident review at the conclusion of every
sexual abuse investigation, including where the allegation has not been substantiated, unless the
allegation has been determined to be unfounded.


(b) Such review shall ordinarily occur within 30 days of the conclusion of the
investigation.


(c) The review team shall include upper-level management officials, with input from line
supervisors, investigators, and medical or mental health practitioners.


(d) The review team shall:
(1) Consider whether the allegation or investigation indicates a need to change policy or


practice to better prevent, detect, or respond to sexual abuse;
(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender


identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status;
or, gang affiliation; or was motivated or otherwise caused by other group dynamics at the
facility;
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(3) Examine the area in the facility where the incident allegedly occurred to assess
whether physical barriers in the area may enable abuse;


(4) Assess the adequacy of staffing levels in that area during different shifts;
(5) Assess whether monitoring technology should be deployed or augmented to


supplement supervision by staff; and
(6) Prepare a report of its findings, including but not necessarily limited to determinations


made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for
improvement and submit such report to the facility head and PREA compliance manager.


(e) The facility shall implement the recommendations for improvement, or shall
document its reasons for not doing so.


§ 115.387 Data collection.


(a) The agency shall collect accurate, uniform data for every allegation of sexual abuse at
facilities under its direct control using a standardized instrument and set of definitions.


(b) The agency shall aggregate the incident-based sexual abuse data at least annually.
(c) The incident-based data collected shall include, at a minimum, the data necessary to


answer all questions from the most recent version of the Survey of Sexual Violence conducted
by the Department of Justice.


(d) The agency shall maintain, review, and collect data as needed from all available
incident-based documents, including reports, investigation files, and sexual abuse incident
reviews.


(e) The agency also shall obtain incident-based and aggregated data from every private
facility with which it contracts for the confinement of its residents.


(f) Upon request, the agency shall provide all such data from the previous calendar year
to the Department of Justice no later than June 30.


§ 115.388 Data review for corrective action.


(a) The agency shall review data collected and aggregated pursuant to § 115.387 in order
to assess and improve the effectiveness of its sexual abuse prevention, detection, and response
policies, practices, and training, including:


(1) Identifying problem areas;
(2) Taking corrective action on an ongoing basis; and
(3) Preparing an annual report of its findings and corrective actions for each facility, as


well as the agency as a whole.
(b)


addressing sexual abuse.
y head and made readily available


to the public through its website or, if it does not have one, through other means.
(d) The agency may redact specific material from the reports when publication would


present a clear and specific threat to the safety and security of a facility, but must indicate the
nature of the material redacted.


§ 115.389 Data storage, publication, and destruction.
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(a) The agency shall ensure that data collected pursuant to § 115.387 are securely
retained.


(b) The agency shall make all aggregated sexual abuse data, from facilities under its
direct control and private facilities with which it contracts, readily available to the public at least
annually through its website or, if it does not have one, through other means.


(c) Before making aggregated sexual abuse data publicly available, the agency shall
remove all personal identifiers.


(d) The agency shall maintain sexual abuse data collected pursuant to § 115.387 for at
least 10 years after the date of its initial collection unless Federal, State, or local law requires
otherwise.


Audits


§ 115.393 Audits of standards.


The agency shall conduct audits pursuant to §§ 115.401 405.


Subpart E Auditing and Corrective Action


§ 115.401 Frequency and scope of audits.


(a) During the three-year period starting on [INSERT DATE ONE YEAR PLUS 60
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER], and during
each three-year period thereafter, the agency shall ensure that each facility operated by the
agency, or by a private organization on behalf of the agency, is audited at least once.


(b) During each one-year period starting on [INSERT DATE ONE YEAR PLUS 60
DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL REGISTER], the agency
shall ensure that at least one-third of each facility type operated by the agency, or by a private
organization on behalf of the agency, is audited.


(c) The Department of Justice may send a recommendation to an agency for an expedited
audit if the Department has reason to believe that a particular facility may be experiencing
problems relating to sexual abuse. The recommendation may also include referrals to resources
that may assist the agency with PREA-related issues.


(d) The Department of Justice shall develop and issue an audit instrument that will
provide guidance on the conduct of and contents of the audit.


(e) The agency shall bear the burden of demonstrating compliance with the standards.
(f) The auditor shall review all relevant agency-wide policies, procedures, reports,


internal and external audits, and accreditations for each facility type.
(g) The audits shall review, at a minimum, a sampling of relevant documents and other


records and information for the most recent one-year period.
(h) The auditor shall have access to, and shall observe, all areas of the audited facilities.
(i) The auditor shall be permitted to request and receive copies of any relevant documents


(including electronically stored information).
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(j) The auditor shall retain and preserve all documentation (including, e.g., video tapes
and interview notes) relied upon in making audit determinations. Such documentation shall be
provided to the Department of Justice upon request.


(k) The auditor shall interview a representative sample of inmates, residents, and
detainees, and of staff, supervisors, and administrators.


(l) The auditor shall review a sampling of any available videotapes and other
electronically available data (e.g., Watchtour) that may be relevant to the provisions being
audited.


(m) The auditor shall be permitted to conduct private interviews with inmates, residents,
and detainees.


(n) Inmates, residents, and detainees shall be permitted to send confidential information
or correspondence to the auditor in the same manner as if they were communicating with legal
counsel.


(o) Auditors shall attempt to communicate with community-based or victim advocates
who may have insight into relevant conditions in the facility.


§ 115.402 Auditor qualifications.


(a) An audit shall be conducted by:
(1) A member of a correctional monitoring body that is not part of, or under the authority


of, the agency (but may be part of, or authorized by, the relevant State or local government);
(2) A


office that is external to the agency; or
(3) Other outside individuals with relevant experience.
(b) All auditors shall be certified by the Department of Justice. The Department of


Justice shall develop and issue procedures regarding the certification process, which shall
include training requirements.


(c) No audit may be conducted by an auditor who has received financial compensation
from the agency being audited (except for compensation received for conducting prior PREA
audits) within the three years prior


(d) The agency shall not employ, contract with, or otherwise financially compensate the


contracting for subsequent PREA audits.


§ 115.403 Audit contents and findings.


(a) Each audit shall include a certification by the auditor that no conflict of interest exists
with respect to his or her ability to conduct an audit of the agency under review.


(b) Audit reports shall state whether agency-wide policies and procedures comply with
relevant PREA standards.


(c) For each PREA standard, the auditor shall determine whether the audited facility
reaches one of the following findings: Exceeds Standard (substantially exceeds requirement of
standard); Meets Standard (substantial compliance; complies in all material ways with the
standard for the relevant review period); Does Not Meet Standard (requires corrective action).
The audit summary shall indicate, among other things, the number of provisions the facility has
achieved at each grade level.
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(d) Audit reports shall describe the methodology, sampling sizes, and basis for the
, and shall


include recommendations for any required corrective action.
(e) Auditors shall redact any personally identifiable inmate or staff information from their


reports, but shall provide such information to the agency upon request, and may provide such
information to the Department of Justice.


website if it has one, or is otherwise made readily available to the public.


§ 115.404 Audit corrective action plan.


180-day corrective action period.
(b) The auditor and the agency shall jointly develop a corrective action plan to achieve


compliance.
(c) The auditor shall take necessary and appropriate steps to verify implementation of the


corrective action plan, such as reviewing updated policies and procedures or re-inspecting
portions of a facility.


(d) After the 180-day corrective action period ends, the auditor shall issue a final
determination as to whether the facility has achieved compliance with those standards requiring
corrective action.


(e) If the agency does not achieve compliance with each standard, it may (at its discretion
and cost) request a subsequent audit once it believes that is has achieved compliance.


§ 115.405 Audit appeals.


(a) An agency may lodge an appeal with the Department of Justice regarding any specific
audit finding that it believes to be incorrect. Such appeal must be lodged within 90 days of the


rmination.
(b) If the Department determines that the agency has stated good cause for a re-


evaluation, the agency may commission a re-audit by an auditor mutually agreed upon by the
Department and the agency. The agency shall bear the costs of this re-audit.


(c) The findings of the re-audit shall be considered final.


Subpart F State Compliance


§ 115.501 State determination and certification of full compliance.


(a) In determining pursuant to 42 U.S.C. 15607(c)(2) whether the State is in full
compliance with the PREA standards, the Governor shall consider the results of the most recent
agency audits.


, including facilities operated by private
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Data Collection 


Data Collection 


Standard 115.87 specifies requirements for agencies to collect and retain data related to sexual 
abuse.  The standard requires agencies to collect accurate, uniform data for every allegation of 
sexual abuse at all facilities under its direct control, and at every private facility with which it 
contracts for the confinement of inmates.  These data must be aggregated at least annually and 


are required to include, at a minimum, the data necessary to answer all questions on the most 


recent version of the Survey of Sexual Violence conducted by the Bureau of Justice Statistics 


(BJS).  The standard also requires agencies to provide all such data from the previous calendar 
year to the DOJ upon request. 


The DOJ specifies that the required data collection for allegations which are unsubstantiated 


is minimal, as the most recent version of the BJA Survey of Sexual Violence requires only 


the number of each type of allegation, divided into sexual abuse and sexual harassment  
for incidents that are unsubstantiated, unfounded, or subject to an ongoing investigation          
(pp. 156-7). 


Data Review for Corrective Action
Standard 115.88 requires agencies to review their data and to use them to assess and improve the 
effectiveness of their sexual abuse prevention, detection, and response policies, practices, and 
training by identifying problem areas, taking ongoing corrective action, and preparing an annual 


report.  The agency’s annual report should:  (1) compare the current year’s data and corrective 
action with prior years’; (2) assess the agency’s progress in addressing sexual abuse; and (3) be 
approved by the agency head and made available to the public through a website or some other 


means.  


The DOJ suggests that agencies without a website consider sending the report to a legislative


body as an alternate way to make the report available to the public (pp. 159-60). 


Data Storage, Publication, and Destruction 


Standard 115.89 requires agencies to retain securely the data collected pursuant to 115.87 for at


least 10 years, or longer if required by state statute.  Additionally, the agency is required to make


the data readily available to the public at least annually through a website or through other 


means, after removing all personal identifiers from the data.  


The DOJ clarifies that this standard refers to statistical data collection rather than to other types 


of reports (p. 161). 
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Resources 


 Bureau of Justice Statistics Form SSV-3 – Survey of Sexual Violence 2009 – Local Jail


Jurisdictions Summary Form


 Bureau of Justice Statistics Form SSV-IA – Survey of Sexual Violence 2009 – Incident


Form


 National Institute of Corrections – How to Collect and Analyze Jail Data


(nicic.gov/Library/021826)



http://nicic.gov/Library/021826
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Reporting of Allegations

Page  of 

Self-Assessment Checklist

Section IV - Reporting of Allegations 

1)  Inmate Reporting of Allegations

2)  Staff and Third-Party Reporting of Allegations

3)  Protection from Retaliation

1)  Inmate Reporting of Allegations

Yes

No

Standard

1. Does the agency provide multiple internal ways for inmates to privately report the following?

Yes

No

A. Sexual abuse and sexual harassment.

B. Retaliation by other residents or staff for reporting sexual abuse and sexual harassment.

C. Staff neglect or violation of responsibilities that may have contributed to an incident of sexual abuse.

   §115.51

The agency shall provide multiple internal ways for inmates to privately report sexual abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual abuse and sexual harassment, and staff neglect or violation of responsibilities that may have contributed to such incidents.

2.  Does the agency provide at least one way for inmates to report sexual abuse or harassment to a public or private entity or office that is not part of the agency, and that is able to receive and immediately forward inmate reports of sexual abuse and sexual harassment to agency officials? 

§115.51

The agency shall also provide at least one way for inmates to report abuse or harassment to a public or private entity or office that is not part of the agency, and that is able to receive and immediately forward inmate reports of sexual abuse and sexual harassment to agency officials, allowing the inmate to remain anonymous upon request.

A.  If the answer to (2) is YES, does the public or private entity or office allow inmates to remain anonymous upon request?

§115.51

The agency shall also provide at least one way for inmates to report abuse or harassment to a public or private entity or office that is not part of the agency, and that is able to receive and immediately forward inmate reports of sexual abuse and sexual harassment to agency officials, allowing the inmate to remain anonymous upon request.

3.  Are inmates detained solely for civil immigration purposes provided information on how to contact relevant consular officials and relevant officials at the Department of Homeland Security? 

§115.51

Inmates detained solely for civil immigration purposes shall be provided information on how to contact relevant consular officials and relevant officials at the Department of Homeland Security.

4.  Does the agency take appropriate steps to ensure that inmates with disabilities (e.g. inmates who are deaf or hard of hearing, those who are blind or have low vision, or those who have intellectual, psychiatric, or speech disabilities) have an equal opportunity to participate in or benefit from all aspects of the agency's efforts to prevent, detect, and respond to sexual abuse and sexual harassment, to include the following steps? 

Yes

No

A. Providing access (for inmates who are deaf or hard of hearing) to interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary (when necessary to ensure effective communication). 

B. Ensuring that written materials are provided in formats and through methods that ensure effective communication with inmates with disabilities, including inmates with intellectual disabilities, limited reading skills, or who are blind or low vision.

NOTE: An agency is not required to take actions that it can demonstrate would result in a fundamental alteration in the nature of a service, program, or activity, or in undue financial and administrative burdens, as those terms are used in regulations promulgated under title II of the Americans with Disabilities Act, 28 CFR 35.164.  

      §115.16

The agency shall take appropriate steps to ensure that inmates with disabilities (including, for example, inmates who are deaf or hard of hearing, those who are blind or have low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal opportunity to participate in or benefit from all aspects of the agency’s efforts to prevent, detect, and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to ensure effective communication with inmates who are deaf or hard of hearing, providing access to interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure that written materials are provided in formats or through methods that ensure effective communication with inmates with disabilities, including inmates who have intellectualdisabilities, limited reading skills, or who are blind or have low vision. An agency is not required to take actions that it can demonstrate would result in a fundamental alteration in the nature of a service, program, or activity, or in undue financial and administrative burdens, as those terms are used in regulations promulgated under title II of the Americans With Disabilities Act, 28 CFR 35.164.

5.  Does the agency take reasonable steps to ensure meaningful access to all aspects of the agency's efforts to prevent, detect, and respond to sexual abuse and sexual harassment to inmates who are limited English proficient, including steps to provide interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary? 

§115.16

The agency shall take reasonable steps to ensure meaningful access to all aspects of the agency’s efforts to prevent, detect, and respond to sexual abuse and sexual harassment to inmates who are limited English proficient, including steps to provide interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary.

6.  Does the agency prohibit reliance on inmate interpreters, inmate readers, or other types of inmate assistants except in limited circumstances where an extended delay in obtaining an effective interpreter could compromise the inmate's safety, the performance of first responder duties under §115.64, or the investigation of the inmate's allegations? 

§115.16

The agency shall not rely on inmate interpreters, inmate readers, or other types of inmate assistants except in limited circumstances where an extended delay in obtaining an effective interpreter could compromise the inmate’s safety, the performance of first-response duties under §115.64, or the investigation of the inmate’s allegations.

7.  Are staff instructed to do the following?

Yes

No

A. To accept sexual assault reports that are made verbally.

B. To accept sexual assault reports that are made in writing.

C. To accept sexual assault reports that are made anonymously.

D. To accept sexual assault reports that are made by third parties.

E. Promptly document any verbal reports.

 

 

 

 

 

 

§115.51

Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall promptly document any verbal reports.

F. If the answers to A-E are YES, are these instructions given in writing, through policy or other written directive?

Best Practice

8.  Does the agency have administrative procedures to address inmate grievances regarding sexual abuse? 

§115.52

An agency shall be exempt from this standard if it does not have administrative procedures to address inmate grievances regarding sexual abuse.

A. If the answer to (8) is YES, does the agency NOT impose a time limit on when an inmate may submit a grievance regarding an allegation of sexual abuse?

 

NOTE: The agency may apply otherwise-applicable time limits on any portion of a grievance that does not allege an incident of sexual abuse.

§115.52

The agency shall not impose a time limit on when an inmate may submit a grievance regarding an allegation of sexual abuse. The agency may apply otherwise-applicable time limits to any portion of a grievance that does not allege an incident of sexual abuse.

B. If the answer to (8) is YES, does the agency NOT require an inmate to use any informal grievance process, or to otherwise attempt to resolve with staff, an alleged incident of sexual abuse?

§115.52

The agency shall not require an inmate to use any informal grievance process, or to otherwise attempt to resolve with staff, an alleged incident of sexual abuse.

C.  If the answer to (8) is YES, does the agency ensure the 

      following?

Yes

No

i.   That an inmate who alleges sexual abuse may submit a grievance without submitting it to a staff member who is the subject of the complaint

ii.  That such a grievance is not referred to a staff member who is the subject of the complaint

§115.52

The agency shall ensure that an inmate who alleges sexual abuse may submit a grievance without submitting it to a staff member who is the subject of the complaint, and such grievance is not referred to a staff member who is the subject of the complaint.

D.  If the answer to (8) is YES, does the agency allow the following third parties to assist inmates in filing requests for administrative remedies relating to allegations of sexual abuse?

Yes

No

i.   Fellow inmates

ii.  Staff members

iii.  Family members

iv.  Attorneys

v.  Outside advocates

     §115.52

Third parties, including fellow inmates, staff members, family members, attorneys, and outside advocates, shall be permitted to assist inmates in filing requests for administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests on behalf of inmates. If a third party files such a request on behalf of an inmate, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process. If the inmate declines to have the request processed on his or her behalf, the agency shall document the inmate’s decision.

E. If the answer to (8) is YES, does the agency allow the following third parties to file such requests for administrative remedies relating to allegations of sexual abuse on behalf of inmates?

Yes

No

i.   Fellow inmates

ii.  Staff members

iii.  Family members

iv.  Attorneys

v.  Outside advocates

NOTE: If a third party files such a request on behalf of an inmate, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process.

     §115.52

Third parties, including fellow inmates, staff members, family members, attorneys, and outside advocates, shall be permitted to assist inmates in filing requests for administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests on behalf of inmates. If a third party files such a request on behalf of an inmate, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process. If the inmate declines to have the request processed on his or her behalf, the agency shall document the inmate’s decision.

vi. If the facility requires as a condition of processing that the alleged victim agree to have the request filed on his or her behalf and the alleged victim declines, does the agency document the inmate's decision?

§115.52

Third parties, including fellow inmates, staff members, family members, attorneys, and outside advocates, shall be permitted to assist inmates in filing requests for administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests on behalf of inmates. If a third party files such a request on behalf of an inmate, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process. If the inmate declines to have the request processed on his or her behalf, the agency shall document the inmate’s decision.

F.  If the answer to (8) is YES, does the agency issue a final decision on the merits of any portion of a grievance alleging sexual abuse within 90 days of the initial filing of the grievance?

§115.52

The agency shall issue a final agency decision on the merits of any portion of a grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  Computation of the 90-day time period shall not include time consumed by inmates in preparing any administrative appeal.

i.  If the answer to (F) is YES, does the agency exclude the time consumed by inmates in preparing any administrative appeal from the computation of the 90-day time period?

§115.52

The agency shall issue a final agency decision on the merits of any portion of a grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  Computation of the 90-day time period shall not include time consumed by inmates in preparing any administrative appeal.

ii.  If the answer to (F) is YES, can the agency claim an extension of time to respond, of up to 70 days, if the normal time period for response is insufficient to make an appropriate decision?

§115.52

The agency may claim an extension of time to respond, of up to 70 days, if the normal time period for response is insufficient to make an appropriate decision. The agency shall notify the inmate in writing of any such extension and provide a date by which a decision will be made.

a)  Does the agency notify the inmate in writing of any such extension and provide a date by which a decision will be made? 

§115.52

The agency may claim an extension of time to respond, of up to 70 days, if the normal time period for response is insufficient to make an appropriate decision. The agency shall notify the inmate in writing of any such extension and provide a date by which a decision will be made.

G. If the answer to (8) is YES, has the agency established procedures for the filing of an emergency grievance alleging that an inmate is subject to a substantial risk of imminent sexual abuse? 

§115.52

The agency shall establish procedures for the filing of an emergency grievance alleging that an inmate is subject to a substantial risk of imminent sexual abuse.

i.  If the answer to (G) is YES, does the procedure require the agency, after receiving such an emergency grievance, to do the following? 

Yes

No

a)  Immediately forward the grievance (or any portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at which immediate corrective action may be taken.

b) Provide an initial response within 48      hours.

c)  Provide a completed final agency decision within 5 calendar days.

     §115.52

After receiving an emergency grievance alleging an inmate is subject to a substantial risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at which immediate corrective action may be taken, shall provide an initial response within 48 hours, and shall issue a final agency decision within 5 calendar days. 

ii.  If the answer to (G) is YES, does the initial response and final agency decision document the following?

Yes

No

a) The agency's determination of whether the inmate is in substantial risk of imminent sexual abuse. 

b) The action taken in response to the emergency grievance. 

    §115.52

The initial response and final agency decision shall document the agency’s determination whether the inmate is in substantial risk of imminent sexual abuse and the action taken in response to the emergency grievance.

H. If the answer to (8) is YES, does the agency restrict disciplining an inmate for filing a grievance related to alleged sexual abuse only to situations where the agency demonstrates that the inmate filed the grievance in bad faith? 

§115.52

The agency may discipline an inmate for filing a grievance related to alleged sexual abuse only where the agency demonstrates that the inmate filed the grievance in bad faith.

I. If the answer to (8) is YES, does the agency recognize that the absence of a response within the time allotted for reply (including any properly noticed extension) at any time in the administrative process (including the final level) allows the inmate to consider this absence of a response to be a denial at that level?

§115.52

At any level of the administrative process, including the final level, if the inmate does not receive a response within the time allotted for reply, including any properly noticed extension, the inmate may consider the absence of a response to be a denial at that level.

9.  If the victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, does the agency report the allegation to the designated State or local services agency under applicable mandatory reporting laws? 

§115.61

If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, the agency shall report the allegation to the designated State or local services agency under applicable mandatory reporting laws.

10. When the agency learns that an inmate is subject to a substantial risk of imminent sexual abuse, does it take immediate action to protect the inmate? 

§115.62

When an agency learns that an inmate is subject to a substantial risk of imminent sexual abuse, it shall take immediate action to protect the inmate.

11. Apart from reporting to designated supervisors or officials and designated State or local services agencies, is staff prohibited from revealing any information related to a sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to make treatment, investigation, and other security and management decisions?   

§115.61

Apart from reporting to designated supervisors or officials, staff shall not reveal any information related to a sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to make treatment, investigation, and other security and management decisions.

A.  If the answer to (11) is YES, does the agency policy specify those who need to know about a sexual abuse report, and what information they need to know, in order to make treatment, investigation, and other security and management decisions?

Best Practice

12. Are medical practitioners required to inform inmates at the initiation of services of their duty to report, and the limitations of confidentiality, unless otherwise precluded by Federal, State, or local law? 

§115.61

Unless otherwise precluded by Federal, State, or local law, medical and mental health practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and to inform inmates of the practitioner’s duty to report, and the limitations of confidentiality, at the initiation of services.

2)  Staff and Third-Party Reporting of Allegations

Yes

No

Standard

1. Does the agency require all staff to report immediately and according to agency policy the following?

Yes

No

A. Any knowledge, suspicion, or information they receive regarding an incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is part of the agency.

B. Retaliation against inmates or staff who reported such an incident.

C. Any staff neglect or violation of responsibilities that may have contributed to an incident or retaliation.

    §115.61

The agency shall require all staff to report immediately and according to agency policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is part of the agency; retaliation against inmates or staff who reported such an incident; and any staff neglect or violation of responsibilities that may have contributed to an incident or retaliation.

2.  Does the agency provide a method for staff to privately report sexual abuse and sexual harassment of inmates? 

§115.51

The agency shall provide a method for staff to privately report sexual abuse and sexual harassment of inmates.

3.  Does the facility provide a method to receive third-party reports of sexual abuse and sexual harassment?

§115.54

The agency shall establish a method to receive third-party reports of sexual abuse and sexual harassment and shall distribute publicly information on how to report sexual abuse and sexual harassment on behalf of an inmate.

A. If the answer to (3) is YES, does the facility publicly distribute information on how to report sexual abuse and sexual harassment on behalf of inmates? 

§115.54

The agency shall establish a method to receive third-party reports of sexual abuse and sexual harassment and shall distribute publicly information on how to report sexual abuse and sexual harassment on behalf of an inmate.

4.  Are medical and mental health practitioners required to report immediately and according to agency policy to designated supervisors or officials pursuant to question (1) of this section?

§115.61

Unless otherwise precluded by Federal, State, or local law, medical and mental health practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and to inform inmates of the practitioner’s duty to report, and the limitations of confidentiality, at the initiation of services.

3)  Protection from Retaliation

Yes

No

Standard

1.  Does the agency have a policy to protect all inmates and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other inmates or staff? 

§115.67

The agency shall establish a policy to protect all inmates and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other inmates or staff, and shall designate which staff members or departments are charged with monitoring retaliation.

A. If the answer to (1) is YES, does the policy designate which staff members or departments are charged with monitoring retaliation?

§115.67

The agency shall establish a policy to protect all inmates and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other inmates or staff, and shall designate which staff members or departments are charged with monitoring retaliation.

2.  Does the agency employ multiple protection measures for inmates or staff who fear retaliation for reporting sexual abuse or sexual harassment or for cooperating with investigations?

 

NOTE: Protection measures may include the following:

·   Housing changes or transfers for inmate victims or abusers

·   Removal of alleged staff or inmate abusers from contact with victims

·   Emotional support services 

§115.67

The agency shall employ multiple protection measures, such as housing changes or transfers for inmate victims or abusers, removal of alleged staff or inmate abusers from contact with victims, and emotional support services for inmates or staff who fear retaliation for reporting sexual abuse or sexual harassment or for cooperating with investigations.

3.  Does the agency monitor the conduct or treatment of inmates or staff who have reported sexual abuse and of inmates who were reported to have suffered from sexual abuse for at least 90 days following a report of sexual abuse, to see if there are changes that may suggest possible retaliation by inmates or staff?

 

NOTE: An agency's obligation to monitor terminates if the agency determines that the allegation is unfounded.

§115.67

For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct and treatment of inmates or staff who reported the sexual abuse and of inmates who were reported to have suffered sexual abuse to see if there are changes that may suggest possible retaliation by inmates or staff, and shall act promptly to remedy any such retaliation. An agency’s obligation to monitor shall terminate if the agency determines that the allegation is unfounded.

A. If the answer to (3) is YES, and the agency detects changes that may suggest possible retaliation by inmates or staff, does the agency act promptly to remedy any such retaliation? 

§115.67

For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct and treatment of inmates or staff who reported the sexual abuse and of inmates who were reported to have suffered sexual abuse to see if there are changes that may suggest possible retaliation by inmates or staff, and shall act promptly to remedy any such retaliation. An agency’s obligation to monitor shall terminate if the agency determines that the allegation is unfounded.

B.  If the answer to (3) is YES, does agency monitoring include the

      following?

Yes

No

i.   Any inmate disciplinary reports

ii.  Any inmate housing changes

iii.  Any inmate program changes

iv.  Negative staff performance reviews

v.  Staff reassignments

     §115.67

Items the agency should monitor include any inmate disciplinary reports, housing or program changes, or negative performance reviews or reassignments of staff.

C. If the answer to (3) is YES, in the case of inmates, does such monitoring include periodic status checks?

§115.367

In the case of inmates, such monitoring shall also include periodic status checks.

D. If the answer to (3) is YES, does the agency continue such monitoring beyond 90 days if the initial monitoring indicates a continuing need?   

§115.67

The agency shall continue such monitoring beyond 90 days if the initial monitoring indicates a continuing need.

4.  If any other individual who cooperates with an investigation expresses a fear of retaliation, does the agency take appropriate measures to protect the individual against retaliation?

§115.367

If any other individual who cooperates with an investigation expresses a fear of retaliation, the agency shall take appropriate measures to protect that individual against retaliation.

§115.51 (a) -- Inmate reporting

Standard:

Priority Level:

The agency shall provide multiple internal ways for inmates to privately report sexual abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual abuse and sexual harassment, and staff neglect or violation of responsibilities that may have contributed to such incidents.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.51 (b) -- Inmate reporting

Standard:

Priority Level:

The agency shall also provide at least one way for inmates to report abuse or harassment to a public or private entity or office that is not part of the agency, and that is able to receive and immediately forward inmate reports of sexual abuse and sexual harassment to agency officials, allowing the inmate to remain anonymous upon request.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.51 (b) -- Inmate reporting

Standard:

Priority Level:

Inmates detained solely for civil immigration purposes shall be provided information on how to contact relevant consular officials and relevant officials at the Department of Homeland Security.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.16 (a) -- Inmates with disabilities and inmates who are limited English proficient

Standard:

Priority Level:

The agency shall take appropriate steps to ensure that inmates with disabilities (including, for example, inmates who are deaf or hard of hearing, those who are blind or have low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal opportunity to participate in or benefit from all aspects of the agency's efforts to prevent, detect, and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to ensure effective communication with inmates who are deaf or hard of hearing, providing access to interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure that written materials are provided in formats or through methods that ensure effective communication with inmates with disabilities, including inmates who have intellectual disabilities, limited reading skills, or who are blind or have low vision. An agency is not required to take actions that it can demonstrate would result in a fundamental alteration in the nature of a service, program, or activity, or in undue financial and administrative burdens, as those terms are used in regulations promulgated under title II of the Americans With Disabilities Act, 28 CFR 35.164.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.16 (b) -- Inmates with disabilities and inmates who are limited English proficient

Standard:

Priority Level:

The agency shall take reasonable steps to ensure meaningful access to all aspects of the agency's efforts to prevent, detect, and respond to sexual abuse and sexual harassment to inmates who are limited English proficient, including steps to provide interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.16 (c) -- Inmates with disabilities and inmates who are limited English proficient

Standard:

Priority Level:

The agency shall not rely on inmate interpreters, inmate readers, or other types of inmate assistants except in limited circumstances where an extended delay in obtaining an effective interpreter could compromise the inmate's safety, the performance of first-response duties under §115.64, or the investigation of the inmate's allegations.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.51 (c) -- Inmate reporting

Standard:

Priority Level:

Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall promptly document any verbal reports.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (a) -- Exhaustion of administrative remedies

Standard:

Priority Level:

An agency shall be exempt from this standard if it does not have administrative procedures to address inmate grievances regarding sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52  (b)(1-2)  -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency shall not impose a time limit on when an inmate may submit a grievance regarding an allegation of sexual abuse. The agency may apply otherwise-applicable time limits to any portion of a grievance that does not allege an incident of sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (b)(3) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency shall not require an inmate to use any informal grievance process, or to otherwise attempt to resolve with staff, an alleged incident of sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (c)(1-2) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency shall ensure that an inmate who alleges sexual abuse may submit a grievance without submitting it to a staff member who is the subject of the complaint, and such grievance is not referred to a staff member who is the subject of the complaint.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (e)(1-3) -- Exhaustion of administrative remedies

Standard:

Priority Level:

Third parties, including fellow inmates, staff members, family members, attorneys, and outside advocates, shall be permitted to assist inmates in filing requests for administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests on behalf of inmates. If a third party files such a request on behalf of an inmate, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process. If the inmate declines to have the request processed on his or her behalf, the agency shall document the inmate's decision.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (d)(1-2) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency shall issue a final agency decision on the merits of any portion of a grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  Computation of the 90-day time period shall not include time consumed by inmates in preparing any administrative appeal.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (d)(3) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency may claim an extension of time to respond, of up to 70 days, if the normal time period for response is insufficient to make an appropriate decision. The agency shall notify the inmate in writing of any such extension and provide a date by which a decision will be made.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (f)(1) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency shall establish procedures for the filing of an emergency grievance alleging that an inmate is subject to a substantial risk of imminent sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (f)(2) -- Exhaustion of administrative remedies

Standard:

Priority Level:

After receiving an emergency grievance alleging an inmate is subject to a substantial risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at which immediate corrective action may be taken, shall provide an initial response within 48 hours, and shall issue a final agency decision within 5 calendar days. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (f)(2) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The initial response and final agency decision shall document the agency's determination whether the inmate is in substantial risk of imminent sexual abuse and the action taken in response to the emergency grievance.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (g) -- Exhaustion of administrative remedies

Standard:

Priority Level:

The agency may discipline an inmate for filing a grievance related to alleged sexual abuse only where the agency demonstrates that the inmate filed the grievance in bad faith.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.52 (d)(4) -- Exhaustion of administrative remedies

Standard:

Priority Level:

At any level of the administrative process, including the final level, if the inmate does not receive a response within the time allotted for reply, including any properly noticed extension, the inmate may consider the absence of a response to be a denial at that level.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (d) -- Staff and agency reporting duties

Standard:

Priority Level:

If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, the agency shall report the allegation to the designated State or local services agency under applicable mandatory reporting laws.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.62 -- Agency protection duties

Standard:

Priority Level:

When an agency learns that an inmate is subject to a substantial risk of imminent sexual abuse, it shall take immediate action to protect the inmate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (b) -- Staff and agency reporting duties

Standard:

Priority Level:

Apart from reporting to designated supervisors or officials, staff shall not reveal any information related to a sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to make treatment, investigation, and other security and management decisions.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (c) -- Staff and agency reporting duties

Standard:

Priority Level:

Unless otherwise precluded by Federal, State, or local law, medical and mental health practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and to inform inmates of the practitioner's duty to report, and the limitations of confidentiality, at the initiation of services.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (a) -- Staff and agency reporting duties

Standard:

Priority Level:

The agency shall require all staff to report immediately and according to agency policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is part of the agency; retaliation against inmates or staff who reported such an incident; and any staff neglect or violation of responsibilities that may have contributed to an incident or retaliation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.51 (d) -- Inmate reporting

Standard:

Priority Level:

The agency shall provide a method for staff to privately report sexual abuse and sexual harassment of inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.54 -- Third-party reporting

Standard:

Priority Level:

The agency shall establish a method to receive third-party reports of sexual abuse and sexual harassment and shall distribute publicly information on how to report sexual abuse and sexual harassment on behalf of an inmate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (c) -- Staff and agency reporting duties

Standard:

Priority Level:

Unless otherwise precluded by Federal, State, or local law, medical and mental health practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and to inform inmates of the practitioner's duty to report, and the limitations of confidentiality, at the initiation of services.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (a) -- Agency protection against retaliation

Standard:

Priority Level:

The agency shall establish a policy to protect all inmates and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other inmates or staff, and shall designate which staff members or departments are charged with monitoring retaliation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (b) -- Agency protection against retaliation

Standard:

Priority Level:

The agency shall employ multiple protection measures, such as housing changes or transfers for inmate victims or abusers, removal of alleged staff or inmate abusers from contact with victims, and emotional support services for inmates or staff who fear retaliation for reporting sexual abuse or sexual harassment or for cooperating with investigations.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (c)(f) -- Agency protection against retaliation

Standard:

Priority Level:

For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct and treatment of inmates or staff who reported the sexual abuse and of inmates who were reported to have suffered sexual abuse to see if there are changes that may suggest possible retaliation by inmates or staff, and shall act promptly to remedy any such retaliation. 
An agency's obligation to monitor shall terminate if the agency determines that the allegation is unfounded.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (c) -- Agency protection against retaliation

Standard:

Priority Level:

Items the agency should monitor include any inmate disciplinary reports, housing or program changes, or negative performance reviews or reassignments of staff.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (d) -- Agency protection against retaliation

Standard:

Priority Level:

In the case of inmates, such monitoring shall also include periodic status checks.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (c) -- Agency protection against retaliation

Standard:

Priority Level:

The agency shall continue such monitoring beyond 90 days if the initial monitoring indicates a continuing need.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.67 (e) -- Agency protection against retaliation

Standard:

Priority Level:

If any other individual who cooperates with an investigation expresses a fear of retaliation, the agency shall take appropriate measures to protect that individual against retaliation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. A-C

§115.51  (a)

Inmate reporting

Standard:

The agency shall provide multiple internal ways for inmates to privately report sexual abuse and sexual harassment, retaliation by other inmates or staff for reporting sexual abuse and sexual harassment, and staff neglect or violation of responsibilities that may have contributed to such incidents.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2., 2. A

§115.51  (b)

Inmate reporting

Standard:

The agency shall also provide at least one way for inmates to report abuse or harassment to a public or private entity or office that is not part of the agency, and that is able to receive and immediately forward inmate reports of sexual abuse and sexual harassment to agency officials, allowing the inmate to remain anonymous upon request.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 3.

§115.51  (b)

Inmate reporting

Standard:

Inmates detained solely for civil immigration purposes shall be provided information on how to contact relevant consular officials and relevant officials at the Department of Homeland Security.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 4. A-B

§115.16 (a)

Inmates with disabilities and inmates who are limited English proficient

Standard:

The agency shall take appropriate steps to ensure that inmates with disabilities (including, for example, inmates who are deaf or hard of hearing, those who are blind or have low vision, or those who have intellectual, psychiatric, or speech disabilities), have an equal opportunity to participate in or benefit from all aspects of the agency's efforts to prevent, detect, and respond to sexual abuse and sexual harassment. Such steps shall include, when necessary to ensure effective communication with inmates who are deaf or hard of hearing, providing access to interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary. In addition, the agency shall ensure that written materials are provided in formats or through methods that ensure effective communication with inmates with disabilities, including inmates who have intellectual disabilities, limited reading skills, or who are blind or have low vision. An agency is not required to take actions that it can demonstrate would result in a fundamental alteration in the nature of a service, program, or activity, or in undue financial and administrative burdens, as those terms are used in regulations promulgated under title II of the Americans With Disabilities Act, 28 CFR 35.164.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 5.

§115.16 (b)

Inmates with disabilities and inmates who are limited English proficient

Standard:

The agency shall take reasonable steps to ensure meaningful access to all aspects of the agency's efforts to prevent, detect, and respond to sexual abuse and sexual harassment to inmates who are limited English proficient, including steps to provide interpreters who can interpret effectively, accurately, and impartially, both receptively and expressively, using any necessary specialized vocabulary.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 6.

§115.16 (c)

Inmates with disabilities and inmates who are limited English proficient

Standard:

The agency shall not rely on inmate interpreters, inmate readers, or other types of inmate assistants except in limited circumstances where an extended delay in obtaining an effective interpreter could compromise the inmate's safety, the performance of first-response duties under §115.64, or the investigation of the inmate's allegations.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 7. A-E

§115.51 (c)

Inmate reporting

Standard:

Staff shall accept reports made verbally, in writing, anonymously, and from third parties and shall promptly document any verbal reports.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8.

§115.52 (a) 

Exhaustion of administrative remedies

Standard:

An agency shall be exempt from this standard if it does not have administrative procedures to address inmate grievances regarding sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. A

§115.52  (b)(1-2) 

Exhaustion of administrative remedies

Standard:

The agency shall not impose a time limit on when an inmate may submit a grievance regarding an allegation of sexual abuse. The agency may apply otherwise-applicable time limits to any portion of a grievance that does not allege an incident of sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. B

§115.52 (b)(3)

Exhaustion of administrative remedies

Standard:

The agency shall not require an inmate to use any informal grievance process, or to otherwise attempt to resolve with staff, an alleged incident of sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. C i-ii

§115.52 (c)(1-2) 

Exhaustion of administrative remedies

Standard:

The agency shall ensure that an inmate who alleges sexual abuse may submit a grievance without submitting it to a staff member who is the subject of the complaint, and such grievance is not referred to a staff member who is the subject of the complaint.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. D, E, E. vi

§115.52 (e)(1-3) 

Exhaustion of administrative remedies

Standard:

Third parties, including fellow inmates, staff members, family members, attorneys, and outside advocates, shall be permitted to assist inmates in filing requests for administrative remedies relating to allegations of sexual abuse, and shall also be permitted to file such requests on behalf of inmates. If a third party files such a request on behalf of an inmate, the facility may require as a condition of processing the request that the alleged victim agree to have the request filed on his or her behalf, and may also require the alleged victim to personally pursue any subsequent steps in the administrative remedy process. If the inmate declines to have the request processed on his or her behalf, the agency shall document the inmate's decision.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. F,  F. i

§115.52 (d)(1-2)  

Exhaustion of administrative remedies

Standard:

The agency shall issue a final agency decision on the merits of any portion of a grievance alleging sexual abuse within 90 days of the initial filing of the grievance.  Computation of the 90-day time period shall not include time consumed by inmates in preparing any administrative appeal.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. F ii,  F ii. a

§115.52 (d)(3) 

Exhaustion of administrative remedies

Standard:

The agency may claim an extension of time to respond, of up to 70 days, if the normal time period for response is insufficient to make an appropriate decision. The agency shall notify the inmate in writing of any such extension and provide a date by which a decision will be made.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. G

§115.52 (f)(1) 

Exhaustion of administrative remedies

Standard:

The agency shall establish procedures for the filing of an emergency grievance alleging that an inmate is subject to a substantial risk of imminent sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8.G i. a-c

§115.52 (f)(2) 

Exhaustion of administrative remedies

Standard:

The initial response and final agency decision shall document the agency's determination whether the inmate is in substantial risk of imminent sexual abuse and the action taken in response to the emergency grievance.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. G ii. a-b

§115.52 (f)(2)

Exhaustion of administrative remedies

Standard:

After receiving an emergency grievance alleging an inmate is subject to a substantial risk of imminent sexual abuse, the agency shall immediately forward the grievance (or any portion thereof that alleges the substantial risk of imminent sexual abuse) to a level of review at which immediate corrective action may be taken, shall provide an initial response within 48 hours, and shall issue a final agency decision within 5 calendar days. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. H

§115.52 (g)

Exhaustion of administrative remedies

Standard:

The agency may discipline an inmate for filing a grievance related to alleged sexual abuse only where the agency demonstrates that the inmate filed the grievance in bad faith.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 8. I

§115.52 (d)(4)

Exhaustion of administrative remedies

Standard:

At any level of the administrative process, including the final level, if the inmate does not receive a response within the time allotted for reply, including any properly noticed extension, the inmate may consider the absence of a response to be a denial at that level.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 9.

§115.61 (d)

Staff and agency reporting duties

Standard:

If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, the agency shall report the allegation to the designated State or local services agency under applicable mandatory reporting laws.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 10.

§115.62

Agency protection duties

Standard:

When an agency learns that an inmate is subject to a substantial risk of imminent sexual abuse, it shall take immediate action to protect the inmate.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 11.

§115.61 (b)

Staff and agency reporting duties

Standard:

Apart from reporting to designated supervisors or officials, staff shall not reveal any information related to a sexual abuse report to anyone other than to the extent necessary, as specified in agency policy, to make treatment, investigation, and other security and management decisions.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 12.

§115.61 (c)

Staff and agency reporting duties

Standard:

Unless otherwise precluded by Federal, State, or local law, medical and mental health practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and to inform inmates of the practitioner's duty to report, and the limitations of confidentiality, at the initiation of services.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1. A-C

§115.61 (a)

Staff and agency reporting duties

Standard:

The agency shall require all staff to report immediately and according to agency policy any knowledge, suspicion, or information regarding an incident of sexual abuse or sexual harassment that occurred in a facility, whether or not it is part of the agency; retaliation against inmates or staff who reported such an incident; and any staff neglect or violation of responsibilities that may have contributed to an incident or retaliation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2.

§115.51 (d)

Inmate reporting

Standard:

The agency shall provide a method for staff to privately report sexual abuse and sexual harassment of inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3., 3. A

 §115.54

Third-party reporting

Standard:

The agency shall establish a method to receive third-party reports of sexual abuse and sexual harassment and shall distribute publicly information on how to report sexual abuse and sexual harassment on behalf of an inmate.	


An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 4.

§115.61 (c)

Staff and agency reporting duties

Standard:

Unless otherwise precluded by Federal, State, or local law, medical and mental health practitioners shall be required to report sexual abuse pursuant to paragraph (a) of this section and to inform inmates of the practitioner's duty to report, and the limitations of confidentiality, at the initiation of services.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1., 1. A

§115.67 (a)

Agency protection against retaliation

Standard:

The agency shall establish a policy to protect all inmates and staff who report sexual abuse or sexual harassment or cooperate with sexual abuse or sexual harassment investigations from retaliation by other inmates or staff, and shall designate which staff members or departments are charged with monitoring retaliation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 2.

§115.67 (b)

Agency protection against retaliation

Standard:

The agency shall employ multiple protection measures, such as housing changes or transfers for inmate victims or abusers, removal of alleged staff or inmate abusers from contact with victims, and emotional support services for inmates or staff who fear retaliation for reporting sexual abuse or sexual harassment or for cooperating with investigations.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3., 3. A

§115.67 (c)(f)

Agency protection against retaliation

Standard:

For at least 90 days following a report of sexual abuse, the agency shall monitor the conduct and treatment of inmates or staff who reported the sexual abuse and of inmates who were reported to have suffered sexual abuse to see if there are changes that may suggest possible retaliation by inmates or staff, and shall act promptly to remedy any such retaliation. 
An agency's obligation to monitor shall terminate if the agency determines that the allegation is unfounded.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3. B i-v

§115.67 (c)

Agency protection against retaliation

Standard:

Items the agency should monitor include any inmate disciplinary reports, housing or program changes, or negative performance reviews or reassignments of staff.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3. C

§115.67 (d)

Agency protection against retaliation

Standard:

In the case of inmates, such monitoring shall also include periodic status checks.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3. D

§115.67 (c)

Agency protection against retaliation

Standard:

The agency shall continue such monitoring beyond 90 days if the initial monitoring indicates a continuing need.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 4.

§115.67 (e)

Agency protection against retaliation

Standard:

If any other individual who cooperates with an investigation expresses a fear of retaliation, the agency shall take appropriate measures to protect that individual against retaliation.
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                   PRISON RAPE ELIMINATION ACT OF 2003
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Public Law 108-79
108th Congress


                                 An Act


 
To provide for the analysis of the incidence and effects of prison rape 
 in Federal, State, and local institutions and to provide information, 
  resources, recommendations, and funding to protect individuals from 
           prison rape. <<NOTE: Sept. 4, 2003 -  [S. 1435]>> 


    Be it enacted by the Senate and House of Representatives of 
the <<NOTE: Prison Rape Elimination Act of 2003.>> United States of 
America in Congress assembled,


SECTION 1. <<NOTE: 45 USC 15601 note.>> SHORT TITLE; TABLE OF CONTENTS.


    (a) Short Title.--This Act may be cited as the ``Prison Rape 
Elimination Act of 2003''.
    (b) Table of Contents.--The table of contents of this Act is as 
follows:


Sec. 1. Short title; table of contents.
Sec. 2. Findings.
Sec. 3. Purposes.
Sec. 4. National prison rape statistics, data, and research.
Sec. 5. Prison rape prevention and prosecution.
Sec. 6. Grants to protect inmates and safeguard communities.
Sec. 7. National Prison Rape Reduction Commission.
Sec. 8. Adoption and effect of national standards.
Sec. 9. Requirement that accreditation organizations adopt accreditation 
           standards.
Sec. 10. Definitions.


SEC. 2. <<NOTE: 42 USC 15601.>> FINDINGS.







    Congress makes the following findings:
            (1) 2,100,146 persons were incarcerated in the United States 
        at the end of 2001: 1,324,465 in Federal and State prisons and 
        631,240 in county and local jails. In 1999, there were more than 
        10,000,000 separate admissions to and discharges from prisons 
        and jails.
            (2) Insufficient research has been conducted and 
        insufficient data reported on the extent of prison rape. 
        However, experts have conservatively estimated that at least 13 
        percent of the inmates in the United States have been sexually 
        assaulted in prison. Many inmates have suffered repeated 
        assaults. Under this estimate, nearly 200,000 inmates now 
        incarcerated have been or will be the victims of prison rape. 
        The total number of inmates who have been sexually assaulted in 
        the past 20 years likely exceeds 1,000,000.
            (3) Inmates with mental illness are at increased risk of 
        sexual victimization. America's jails and prisons house more 
        mentally ill individuals than all of the Nation's psychiatric 
        hospitals combined. As many as 16 percent of inmates in State 
        prisons and jails, and 7 percent of Federal inmates, suffer from 
        mental illness.
            (4) Young first-time offenders are at increased risk of 
        sexual victimization. Juveniles are 5 times more likely to be 
        sexually
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        assaulted in adult rather than juvenile facilities--often within 
        the first 48 hours of incarceration.
            (5) Most prison staff are not adequately trained or prepared 
        to prevent, report, or treat inmate sexual assaults.
            (6) Prison rape often goes unreported, and inmate victims 
        often receive inadequate treatment for the severe physical and 
        psychological effects of sexual assault--if they receive 
        treatment at all.
            (7) HIV and AIDS are major public health problems within 
        America's correctional facilities. In 2000, 25,088 inmates in 
        Federal and State prisons were known to be infected with HIV/
        AIDS. In 2000, HIV/AIDS accounted for more than 6 percent of all 
        deaths in Federal and State prisons. Infection rates for other 
        sexually transmitted diseases, tuberculosis, and hepatitis B and 
        C are also far greater for prisoners than for the American 
        population as a whole. Prison rape undermines the public health 
        by contributing to the spread of these diseases, and often 
        giving a potential death sentence to its victims.
            (8) Prison rape endangers the public safety by making 







        brutalized inmates more likely to commit crimes when they are 
        released--as 600,000 inmates are each year.
            (9) The frequently interracial character of prison sexual 
        assaults significantly exacerbates interracial tensions, both 
        within prison and, upon release of perpetrators and victims from 
        prison, in the community at large.
            (10) Prison rape increases the level of homicides and other 
        violence against inmates and staff, and the risk of 
        insurrections and riots.
            (11) Victims of prison rape suffer severe physical and 
        psychological effects that hinder their ability to integrate 
        into the community and maintain stable employment upon their 
        release from prison. They are thus more likely to become 
        homeless and/or require government assistance.
            (12) Members of the public and government officials are 
        largely unaware of the epidemic character of prison rape and the 
        day-to-day horror experienced by victimized inmates.
            (13) The high incidence of sexual assault within prisons 
        involves actual and potential violations of the United States 
        Constitution. In Farmer v. Brennan, 511 U.S. 825 (1994), the 
        Supreme Court ruled that deliberate indifference to the 
        substantial risk of sexual assault violates prisoners' rights 
        under the Cruel and Unusual Punishments Clause of the Eighth 
        Amendment. The Eighth Amendment rights of State and local 
        prisoners are protected through the Due Process Clause of the 
        Fourteenth Amendment. Pursuant to the power of Congress under 
        Section Five of the Fourteenth Amendment, Congress may take 
        action to enforce those rights in States where officials have 
        demonstrated such indifference. States that do not take basic 
        steps to abate prison rape by adopting standards that do not 
        generate significant additional expenditures demonstrate such 
        indifference. Therefore, such States are not entitled to the 
        same level of Federal benefits as other States.
            (14) The high incidence of prison rape undermines the 
        effectiveness and efficiency of United States Government 
        expenditures through grant programs such as those dealing with 
        health care; mental health care; disease prevention; crime 
        prevention, investigation, and prosecution; prison construction,
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        maintenance, and operation; race relations; poverty; 
        unemployment and homelessness. The effectiveness and efficiency 
        of these federally funded grant programs are compromised by the 
        failure of State officials to adopt policies and procedures that 
        reduce the incidence of prison rape in that the high incidence 







        of prison rape--
                    (A) increases the costs incurred by Federal, State, 
                and local jurisdictions to administer their prison 
                systems;
                    (B) increases the levels of violence, directed at 
                inmates and at staff, within prisons;
                    (C) increases health care expenditures, both inside 
                and outside of prison systems, and reduces the 
                effectiveness of disease prevention programs by 
                substantially increasing the incidence and spread of 
                HIV, AIDS, tuberculosis, hepatitis B and C, and other 
                diseases;
                    (D) increases mental health care expenditures, both 
                inside and outside of prison systems, by substantially 
                increasing the rate of post-traumatic stress disorder, 
                depression, suicide, and the exacerbation of existing 
                mental illnesses among current and former inmates;
                    (E) increases the risks of recidivism, civil strife, 
                and violent crime by individuals who have been 
                brutalized by prison rape; and
                    (F) increases the level of interracial tensions and 
                strife within prisons and, upon release of perpetrators 
                and victims, in the community at large.
            (15) The high incidence of prison rape has a significant 
        effect on interstate commerce because it increases 
        substantially--
                    (A) the costs incurred by Federal, State, and local 
                jurisdictions to administer their prison systems;
                    (B) the incidence and spread of HIV, AIDS, 
                tuberculosis, hepatitis B and C, and other diseases, 
                contributing to increased health and medical 
                expenditures throughout the Nation;
                    (C) the rate of post-traumatic stress disorder, 
                depression, suicide, and the exacerbation of existing 
                mental illnesses among current and former inmates, 
                contributing to increased health and medical 
                expenditures throughout the Nation; and
                    (D) the risk of recidivism, civil strife, and 
                violent crime by individuals who have been brutalized by 
                prison rape.


SEC. 3. <<NOTE: 42 USC 15602.>> PURPOSES.


    The purposes of this Act are to--
            (1) establish a zero-tolerance standard for the incidence of 
        prison rape in prisons in the United States;







            (2) make the prevention of prison rape a top priority in 
        each prison system;
            (3) develop and implement national standards for the 
        detection, prevention, reduction, and punishment of prison rape;
            (4) increase the available data and information on the 
        incidence of prison rape, consequently improving the management 
        and administration of correctional facilities;
            (5) standardize the definitions used for collecting data on 
        the incidence of prison rape;
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            (6) increase the accountability of prison officials who fail 
        to detect, prevent, reduce, and punish prison rape;
            (7) protect the Eighth Amendment rights of Federal, State, 
        and local prisoners;
            (8) increase the efficiency and effectiveness of Federal 
        expenditures through grant programs such as those dealing with 
        health care; mental health care; disease prevention; crime 
        prevention, investigation, and prosecution; prison construction, 
        maintenance, and operation; race relations; poverty; 
        unemployment; and homelessness; and
            (9) reduce the costs that prison rape imposes on interstate 
        commerce.


SEC. 4. <<NOTE: 42 USC 15603.>> NATIONAL PRISON RAPE STATISTICS, DATA, 
            AND RESEARCH.


    (a) Annual Comprehensive Statistical Review.--
            (1) In general.--The Bureau of Justice Statistics of the 
        Department of Justice (in this section referred to as the 
        ``Bureau'') shall carry out, for each calendar year, a 
        comprehensive statistical review and analysis of the incidence 
        and effects of prison rape. The statistical review and analysis 
        shall include, but not be limited to the identification of the 
        common characteristics of--
                    (A) both victims and perpetrators of prison rape; 
                and
                    (B) prisons and prison systems with a high incidence 
                of prison rape.
            (2) Considerations.--In carrying out paragraph (1), the 
        Bureau shall consider--
                    (A) how rape should be defined for the purposes of 
                the statistical review and analysis;
                    (B) how the Bureau should collect information about 
                staff-on-inmate sexual assault;







                    (C) how the Bureau should collect information beyond 
                inmate self-reports of prison rape;
                    (D) how the Bureau should adjust the data in order 
                to account for differences among prisons as required by 
                subsection (c)(3);
                    (E) the categorization of prisons as required by 
                subsection (c)(4); and
                    (F) whether a preliminary study of prison rape 
                should be conducted to inform the methodology of the 
                comprehensive statistical review.
            (3) Solicitation of views.--The Bureau of Justice Statistics 
        shall solicit views from representatives of the following: State 
        departments of correction; county and municipal jails; juvenile 
        correctional facilities; former inmates; victim advocates; 
        researchers; and other experts in the area of sexual assault.
            (4) Sampling techniques.--The review and analysis under 
        paragraph (1) shall be based on a random sample, or other 
        scientifically appropriate sample, of not less than 10 percent 
        of all Federal, State, and county prisons, and a representative 
        sample of municipal prisons. The selection shall include at 
        least one prison from each State. The selection of facilities 
        for sampling shall be made at the latest practicable date prior 
        to conducting the surveys and shall not be disclosed to any 
        facility or prison system official prior to the time period 
        studied in the survey. Selection of a facility for sampling 
        during any
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        year shall not preclude its selection for sampling in any 
        subsequent year.
            (5) Surveys.--In <<NOTE: Confidentiality.>> carrying out the 
        review and analysis under paragraph (1), the Bureau shall, in 
        addition to such other methods as the Bureau considers 
        appropriate, use surveys and other statistical studies of 
        current and former inmates from a sample of Federal, State, 
        county, and municipal prisons. The Bureau shall ensure the 
        confidentiality of each survey participant.
            (6) Participation in survey.--Federal, State, or local 
        officials or facility administrators that receive a request from 
        the Bureau under subsection (a)(4) or (5) will be required to 
        participate in the national survey and provide access to any 
        inmates under their legal custody.


    (b) Review Panel on Prison Rape.--
            (1) Establishment.--To assist the Bureau in carrying out the 







        review and analysis under subsection (a), there is established, 
        within the Department of Justice, the Review Panel on Prison 
        Rape (in this section referred to as the ``Panel'').
            (2) Membership.--
                    (A) Composition.--The Panel shall be composed of 3 
                members, each of whom shall be appointed by the Attorney 
                General, in consultation with the Secretary of Health 
                and Human Services.
                    (B) Qualifications.--Members of the Panel shall be 
                selected from among individuals with knowledge or 
                expertise in matters to be studied by the Panel.
            (3) Public hearings.--
                    (A) In general.--The duty of the Panel shall be to 
                carry out, for each calendar year, public hearings 
                concerning the operation of the three prisons with the 
                highest incidence of prison rape and the two prisons 
                with the lowest incidence of prison rape in each 
                category of facilities identified under subsection 
                (c)(4). The Panel shall hold a separate hearing 
                regarding the three Federal or State prisons with the 
                highest incidence of prison rape. The purpose of these 
                hearings shall be to collect evidence to aid in the 
                identification of common characteristics of both victims 
                and perpetrators of prison rape, and the identification 
                of common characteristics of prisons and prison systems 
                with a high incidence of prison rape, and the 
                identification of common characteristics of prisons and 
                prison systems that appear to have been successful in 
                deterring prison rape.
                    (B) Testimony at hearings.--
                          (i) Public officials.--In carrying out the 
                      hearings required under subparagraph (A), the 
                      Panel shall request the public testimony of 
                      Federal, State, and local officials (and 
                      organizations that represent such officials), 
                      including the warden or director of each prison, 
                      who bears responsibility for the prevention, 
                      detection, and punishment of prison rape at each 
                      entity, and the head of the prison system 
                      encompassing such prison.
                          (ii) Victims.--The Panel may request the 
                      testimony of prison rape victims, organizations 
                      representing
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                      such victims, and other appropriate individuals 
                      and organizations.
                    (C) Subpoenas.--
                          (i) Issuance.--The Panel may issue subpoenas 
                      for the attendance of witnesses and the production 
                      of written or other matter.
                          (ii) Enforcement.--In the case of contumacy or 
                      refusal to obey a subpoena, the Attorney General 
                      may in a Federal court of appropriate jurisdiction 
                      obtain an appropriate order to enforce the 
                      subpoena.


    (c) Reports.--
            (1) <<NOTE: Deadline.>> In general.--Not later than June 30 
        of each year, the Attorney General shall submit a report on the 
        activities of the Bureau and the Review Panel, with respect to 
        prison rape, for the preceding calendar year to--
                    (A) Congress; and
                    (B) the Secretary of Health and Human Services.
            (2) Contents.--The report required under paragraph (1) shall 
        include--
                    (A) with respect to the effects of prison rape, 
                statistical, sociological, and psychological data;
                    (B) with respect to the incidence of prison rape--
                          (i) statistical data aggregated at the 
                      Federal, State, prison system, and prison levels;
                          (ii) a listing of those institutions in the 
                      representative sample, separated into each 
                      category identified under subsection (c)(4) and 
                      ranked according to the incidence of prison rape 
                      in each institution; and
                          (iii) an identification of those institutions 
                      in the representative sample that appear to have 
                      been successful in deterring prison rape; and
                    (C) a listing of any prisons in the representative 
                sample that did not cooperate with the survey conducted 
                pursuant to section 4.
            (3) Data adjustments.--In preparing the information 
        specified in paragraph (2), the Attorney General shall use 
        established statistical methods to adjust the data as necessary 
        to account for differences among institutions in the 
        representative sample, which are not related to the detection, 
        prevention, reduction and punishment of prison rape, or which 
        are outside the control of the State, prison, or prison system, 
        in order to provide an accurate comparison among prisons. Such 
        differences may include the mission, security level, size, and 







        jurisdiction under which the prison operates. For each such 
        adjustment made, the Attorney General shall identify and explain 
        such adjustment in the report.
            (4) Categorization of prisons.--The report shall divide the 
        prisons surveyed into three categories. One category shall be 
        composed of all Federal and State prisons. The other two 
        categories shall be defined by the Attorney General in order to 
        compare similar institutions.


    (d) Contracts and Grants.--In carrying out its duties under this 
section, the Attorney General may--
            (1) provide grants for research through the National 
        Institute of Justice; and
            (2) contract with or provide grants to any other entity the 
        Attorney General deems appropriate.
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    (e) Authorization of Appropriations.--There are authorized to be 
appropriated $15,000,000 for each of fiscal years 2004 through 2010 to 
carry out this section.


SEC. 5. <<NOTE: 42 USC 15604.>> PRISON RAPE PREVENTION AND PROSECUTION.


    (a) Information and Assistance.--
            (1) <<NOTE: Establishment.>> National clearinghouse.--There 
        is established within the National Institute of Corrections a 
        national clearinghouse for the provision of information and 
        assistance to Federal, State, and local authorities responsible 
        for the prevention, investigation, and punishment of instances 
        of prison rape.
            (2) Training and education.--The National Institute of 
        Corrections shall conduct periodic training and education 
        programs for Federal, State, and local authorities responsible 
        for the prevention, investigation, and punishment of instances 
        of prison rape.


    (b) Reports.--
            (1) <<NOTE: Deadline.>> In general.--Not later than 
        September 30 of each year, the National Institute of Corrections 
        shall submit a report to Congress and the Secretary of Health 
        and Human Services. This report shall be available to the 
        Director of the Bureau of Justice Statistics.
            (2) Contents.--The report required under paragraph (1) shall 
        summarize the activities of the Department of Justice regarding 
        prison rape abatement for the preceding calendar year.







    (c) Authorization of Appropriations.--There are authorized to be 
appropriated $5,000,000 for each of fiscal years 2004 through 2010 to 
carry out this section.
SEC. 6. <<NOTE: 42 USC 15605.>>  GRANTS TO PROTECT INMATES AND 
                    SAFEGUARD COMMUNITIES.


    (a) Grants Authorized.--From amounts made available for grants under 
this section, the Attorney General shall make grants to States to assist 
those States in ensuring that budgetary circumstances (such as reduced 
State and local spending on prisons) do not compromise efforts to 
protect inmates (particularly from prison rape) and to safeguard the 
communities to which inmates return. The purpose of grants under this 
section shall be to provide funds for personnel, training, technical 
assistance, data collection, and equipment to prevent and prosecute 
prisoner rape.
    (b) Use of Grant Amounts.--Amounts received by a grantee under this 
section may be used by the grantee, directly or through subgrants, only 
for one or more of the following activities:
            (1) Protecting inmates.--Protecting inmates by--
                    (A) undertaking efforts to more effectively prevent 
                prison rape;
                    (B) investigating incidents of prison rape; or
                    (C) prosecuting incidents of prison rape.
            (2) Safeguarding communities.--Safeguarding communities by--
                    (A) making available, to officials of State and 
                local governments who are considering reductions to 
                prison budgets, training and technical assistance in 
                successful methods for moderating the growth of prison 
                populations without compromising public safety, 
                including successful methods used by other 
                jurisdictions;


[[Page 117 STAT. 979]]


                    (B) developing and utilizing analyses of prison 
                populations and risk assessment instruments that will 
                improve State and local governments' understanding of 
                risks to the community regarding release of inmates in 
                the prison population;
                    (C) preparing maps demonstrating the concentration, 
                on a community-by-community basis, of inmates who have 
                been released, to facilitate the efficient and 
                effective--
                          (i) deployment of law enforcement resources 
                      (including probation and parole resources); and







                          (ii) delivery of services (such as job 
                      training and substance abuse treatment) to those 
                      released inmates;
                    (D) promoting collaborative efforts, among officials 
                of State and local governments and leaders of 
                appropriate communities, to understand and address the 
                effects on a community of the presence of a 
                disproportionate number of released inmates in that 
                community; or
                    (E) developing policies and programs that reduce 
                spending on prisons by effectively reducing rates of 
                parole and probation revocation without compromising 
                public safety.


    (c) Grant Requirements.--
            (1) Period.--A grant under this section shall be made for a 
        period of not more than 2 years.
            (2) Maximum.--The amount of a grant under this section may 
        not exceed $1,000,000.
            (3) Matching.--The Federal share of a grant under this 
        section may not exceed 50 percent of the total costs of the 
        project described in the application submitted under subsection 
        (d) for the fiscal year for which the grant was made under this 
        section.


    (d) Applications.--
            (1) In general.--To request a grant under this section, the 
        chief executive of a State shall submit an application to the 
        Attorney General at such time, in such manner, and accompanied 
        by such information as the Attorney General may require.
            (2) Contents.--Each application required by paragraph (1) 
        shall--
                    (A) include the certification of the chief executive 
                that the State receiving such grant--
                          (i) has adopted all national prison rape 
                      standards that, as of the date on which the 
                      application was submitted, have been promulgated 
                      under this Act; and
                          (ii) will consider adopting all national 
                      prison rape standards that are promulgated under 
                      this Act after such date;
                    (B) specify with particularity the preventative, 
                prosecutorial, or administrative activities to be 
                undertaken by the State with the amounts received under 
                the grant; and
                    (C) in the case of an application for a grant for 







                one or more activities specified in paragraph (2) of 
                subsection (b)--
                          (i) review the extent of the budgetary 
                      circumstances affecting the State generally and 
                      describe how those circumstances relate to the 
                      State's prisons;
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                          (ii) describe the rate of growth of the 
                      State's prison population over the preceding 10 
                      years and explain why the State may have 
                      difficulty sustaining that rate of growth; and
                          (iii) explain the extent to which officials 
                      (including law enforcement officials) of State and 
                      local governments and victims of crime will be 
                      consulted regarding decisions whether, or how, to 
                      moderate the growth of the State's prison 
                      population.


    (e) Reports by Grantee.--
            (1) <<NOTE: Deadline.>> In general.--The Attorney General 
        shall require each grantee to submit, not later than 90 days 
        after the end of the period for which the grant was made under 
        this section, a report on the activities carried out under the 
        grant. The report shall identify and describe those activities 
        and shall contain an evaluation of the effect of those 
        activities on--
                    (A) the number of incidents of prison rape, and the 
                grantee's response to such incidents; and
                    (B) the safety of the prisons, and the safety of the 
                communities in which released inmates are present.
            (2) Dissemination.--The Attorney General shall ensure that 
        each report submitted under paragraph (1) is made available 
        under the national clearinghouse established under section 5.


    (f) State Defined.--In this section, the term ``State'' includes the 
District of Columbia, the Commonwealth of Puerto Rico, and any other 
territory or possession of the United States.
    (g) Authorization of Appropriations.--
            (1) In general.--There are authorized to be appropriated for 
        grants under this section $40,000,000 for each of fiscal years 
        2004 through 2010.
            (2) Limitation.--Of amounts made available for grants under 
        this section, not less than 50 percent shall be available only 
        for activities specified in paragraph (1) of subsection (b).







SEC. 7. <<NOTE: 42 USC 15606.>> NATIONAL PRISON RAPE REDUCTION 
            COMMISSION.


    (a) Establishment.--There is established a commission to be known as 
the National Prison Rape Reduction Commission (in this section referred 
to as the ``Commission'').
    (b) Members.--
            (1) In general.--The Commission shall be composed of 9 
        members, of whom--
                    (A) <<NOTE: President.>> 3 shall be appointed by the 
                President;
                    (B) 2 shall be appointed by the Speaker of the House 
                of Representatives, unless the Speaker is of the same 
                party as the President, in which case 1 shall be 
                appointed by the Speaker of the House of Representatives 
                and 1 shall be appointed by the minority leader of the 
                House of Representatives;
                    (C) 1 shall be appointed by the minority leader of 
                the House of Representatives (in addition to any 
                appointment made under subparagraph (B));
                    (D) 2 shall be appointed by the majority leader of 
                the Senate, unless the majority leader is of the same 
                party as the President, in which case 1 shall be 
                appointed by the majority leader of the Senate and 1 
                shall be appointed by the minority leader of the Senate; 
                and
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                    (E) 1 member appointed by the minority leader of the 
                Senate (in addition to any appointment made under 
                subparagraph (D)).
            (2) Persons eligible.--Each member of the Commission shall 
        be an individual who has knowledge or expertise in matters to be 
        studied by the Commission.
            (3) Consultation required.--The President, the Speaker and 
        minority leader of the House of Representatives, and the 
        majority leader and minority leader of the Senate shall consult 
        with one another prior to the appointment of the members of the 
        Commission to achieve, to the maximum extent possible, fair and 
        equitable representation of various points of view with respect 
        to the matters to be studied by the Commission.
            (4) Term.--Each member shall be appointed for the life of 
        the Commission.
            (5) <<NOTE: Deadline.>> Time for initial appointments.--The 







        appointment of the members shall be made not later than 60 days 
        after the date of enactment of this Act.
            (6) <<NOTE: Deadline.>> Vacancies.--A vacancy in the 
        Commission shall be filled in the manner in which the original 
        appointment was made, and shall be made not later than 60 days 
        after the date on which the vacancy occurred.


    (c) Operation.--
            (1) <<NOTE: Deadline. President.>> Chairperson.--Not later 
        than 15 days after appointments of all the members are made, the 
        President shall appoint a chairperson for the Commission from 
        among its members.
            (2) Meetings.--The Commission shall meet at the call of the 
        chairperson. <<NOTE: Deadline.>>  The initial meeting of the 
        Commission shall take place not later than 30 days after the 
        initial appointment of the members is completed.
            (3) Quorum.--A majority of the members of the Commission 
        shall constitute a quorum to conduct business, but the 
        Commission may establish a lesser quorum for conducting hearings 
        scheduled by the Commission.
            (4) Rules.--The Commission may establish by majority vote 
        any other rules for the conduct of Commission business, if such 
        rules are not inconsistent with this Act or other applicable 
        law.


    (d) Comprehensive Study of the Impacts of Prison Rape.--
            (1) In general.--The Commission shall carry out a 
        comprehensive legal and factual study of the penalogical, 
        physical, mental, medical, social, and economic impacts of 
        prison rape in the United States on--
                    (A) Federal, State, and local governments; and
                    (B) communities and social institutions generally, 
                including individuals, families, and businesses within 
                such communities and social institutions.
            (2) Matters included.--The study under paragraph (1) shall 
        include--
                    (A) a review of existing Federal, State, and local 
                government policies and practices with respect to the 
                prevention, detection, and punishment of prison rape;
                    (B) an assessment of the relationship between prison 
                rape and prison conditions, and of existing monitoring, 
                regulatory, and enforcement practices that are intended 
                to address any such relationship;
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                    (C) an assessment of pathological or social causes 
                of prison rape;
                    (D) an assessment of the extent to which the 
                incidence of prison rape contributes to the spread of 
                sexually transmitted diseases and to the transmission of 
                HIV;
                    (E) an assessment of the characteristics of inmates 
                most likely to commit prison rape and the effectiveness 
                of various types of treatment or programs to reduce such 
                likelihood;
                    (F) an assessment of the characteristics of inmates 
                most likely to be victims of prison rape and the 
                effectiveness of various types of treatment or programs 
                to reduce such likelihood;
                    (G) an assessment of the impacts of prison rape on 
                individuals, families, social institutions and the 
                economy generally, including an assessment of the extent 
                to which the incidence of prison rape contributes to 
                recidivism and to increased incidence of sexual assault;
                    (H) an examination of the feasibility and cost of 
                conducting surveillance, undercover activities, or both, 
                to reduce the incidence of prison rape;
                    (I) an assessment of the safety and security of 
                prison facilities and the relationship of prison 
                facility construction and design to the incidence of 
                prison rape;
                    (J) an assessment of the feasibility and cost of any 
                particular proposals for prison reform;
                    (K) an identification of the need for additional 
                scientific and social science research on the prevalence 
                of prison rape in Federal, State, and local prisons;
                    (L) an assessment of the general relationship 
                between prison rape and prison violence;
                    (M) an assessment of the relationship between prison 
                rape and levels of training, supervision, and discipline 
                of prison staff; and
                    (N) an assessment of existing Federal and State 
                systems for reporting incidents of prison rape, 
                including an assessment of whether existing systems 
                provide an adequate assurance of confidentiality, 
                impartiality and the absence of reprisal.
            (3) Report.--
                    (A) <<NOTE: Deadline.>> Distribution.--Not later 
                than 2 years after the date of the initial meeting of 
                the Commission, the Commission shall submit a report on 
                the study carried out under this subsection to--







                          (i) the President;
                          (ii) the Congress;
                          (iii) the Attorney General;
                          (iv) the Secretary of Health and Human 
                      Services;
                          (v) the Director of the Federal Bureau of 
                      Prisons;
                          (vi) the chief executive of each State; and
                          (vii) the head of the department of 
                      corrections of each State.
                    (B) Contents.--The report under subparagraph (A) 
                shall include--
                          (i) the findings and conclusions of the 
                      Commission;
                          (ii) recommended national standards for 
                      reducing prison rape;
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                          (iii) recommended protocols for preserving 
                      evidence and treating victims of prison rape; and
                          (iv) a summary of the materials relied on by 
                      the Commission in the preparation of the report.


    (e) Recommendations.--
            (1) In general.--In conjunction with the report submitted 
        under subsection (d)(3), the Commission shall provide the 
        Attorney General and the Secretary of Health and Human Services 
        with recommended national standards for enhancing the detection, 
        prevention, reduction, and punishment of prison rape.
            (2) Matters included.--The information provided under 
        paragraph (1) shall include recommended national standards 
        relating to--
                    (A) the classification and assignment of prisoners, 
                using proven standardized instruments and protocols, in 
                a manner that limits the occurrence of prison rape;
                    (B) the investigation and resolution of rape 
                complaints by responsible prison authorities, local and 
                State police, and Federal and State prosecution 
                authorities;
                    (C) the preservation of physical and testimonial 
                evidence for use in an investigation of the 
                circumstances relating to the rape;
                    (D) acute-term trauma care for rape victims, 
                including standards relating to--
                          (i) the manner and extent of physical 







                      examination and treatment to be provided to any 
                      rape victim; and
                          (ii) the manner and extent of any 
                      psychological examination, psychiatric care, 
                      medication, and mental health counseling to be 
                      provided to any rape victim;
                    (E) referrals for long-term continuity of care for 
                rape victims;
                    (F) educational and medical testing measures for 
                reducing the incidence of HIV transmission due to prison 
                rape;
                    (G) post-rape prophylactic medical measures for 
                reducing the incidence of transmission of sexual 
                diseases;
                    (H) the training of correctional staff sufficient to 
                ensure that they understand and appreciate the 
                significance of prison rape and the necessity of its 
                eradication;
                    (I) the timely and comprehensive investigation of 
                staff sexual misconduct involving rape or other sexual 
                assault on inmates;
                    (J) ensuring the confidentiality of prison rape 
                complaints and protecting inmates who make complaints of 
                prison rape;
                    (K) creating a system for reporting incidents of 
                prison rape that will ensure the confidentiality of 
                prison rape complaints, protect inmates who make prison 
                rape complaints from retaliation, and assure the 
                impartial resolution of prison rape complaints;
                    (L) data collection and reporting of--
                          (i) prison rape;
                          (ii) prison staff sexual misconduct; and
                          (iii) the resolution of prison rape complaints 
                      by prison officials and Federal, State, and local 
                      investigation and prosecution authorities; and
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                    (M) such other matters as may reasonably be related 
                to the detection, prevention, reduction, and punishment 
                of prison rape.
            (3) Limitation.--The Commission shall not propose a 
        recommended standard that would impose substantial additional 
        costs compared to the costs presently expended by Federal, 
        State, and local prison authorities.







    (f) Consultation With Accreditation Organizations.--In developing 
recommended national standards for enhancing the detection, prevention, 
reduction, and punishment of prison rape, the Commission shall consider 
any standards that have already been developed, or are being developed 
simultaneously to the deliberations of the Commission. The Commission 
shall consult with accreditation organizations responsible for the 
accreditation of Federal, State, local or private prisons, that have 
developed or are currently developing standards related to prison rape. 
The Commission will also consult with national associations representing 
the corrections profession that have developed or are currently 
developing standards related to prison rape.
    (g) Hearings.--
            (1) In general.--The Commission shall hold public hearings. 
        The Commission may hold such hearings, sit and act at such times 
        and places, take such testimony, and receive such evidence as 
        the Commission considers advisable to carry out its duties under 
        this section.
            (2) Witness expenses.--Witnesses requested to appear before 
        the Commission shall be paid the same fees as are paid to 
        witnesses under section 1821 of title 28, United States Code. 
        The per diem and mileage allowances for witnesses shall be paid 
        from funds appropriated to the Commission.


    (h) Information From Federal or State Agencies.--The Commission may 
secure directly from any Federal department or agency such information 
as the Commission considers necessary to carry out its duties under this 
section. The Commission may request the head of any State or local 
department or agency to furnish such information to the Commission.
    (i) Personnel Matters.--
            (1) Travel expenses.--The members of the Commission shall be 
        allowed travel expenses, including per diem in lieu of 
        subsistence, at rates authorized for employees of agencies under 
        subchapter I of chapter 57 of title 5, United States Code, while 
        away from their homes or regular places of business in the 
        performance of service for the Commission.
            (2) Detail of federal employees.--With the affirmative vote 
        of \2/3\ of the Commission, any Federal Government employee, 
        with the approval of the head of the appropriate Federal agency, 
        may be detailed to the Commission without reimbursement, and 
        such detail shall be without interruption or loss of civil 
        service status, benefits, or privileges.
            (3) Procurement of temporary and intermittent services.--
        Upon the request of the Commission, the Attorney General shall 
        provide reasonable and appropriate office space, supplies, and 
        administrative assistance.







    (j) Contracts for Research.--
            (1) National institute of justice.--With a \2/3\ affirmative 
        vote, the Commission may select nongovernmental researchers and 
        experts to assist the Commission in carrying out its duties
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        under this Act. The National Institute of Justice shall contract 
        with the researchers and experts selected by the Commission to 
        provide funding in exchange for their services.
            (2) Other organizations.--Nothing in this subsection shall 
        be construed to limit the ability of the Commission to enter 
        into contracts with other entities or organizations for research 
        necessary to carry out the duties of the Commission under this 
        section.


    (k) Subpoenas.--
            (1) Issuance.--The Commission may issue subpoenas for the 
        attendance of witnesses and the production of written or other 
        matter.
            (2) Enforcement.--In the case of contumacy or refusal to 
        obey a subpoena, the Attorney General may in a Federal court of 
        appropriate jurisdiction obtain an appropriate order to enforce 
        the subpoena.
            (3) Confidentiality of documentary evidence.--Documents 
        provided to the Commission pursuant to a subpoena issued under 
        this subsection shall not be released publicly without the 
        affirmative vote of \2/3\ of the Commission.


    (l) Authorization of Appropriations.--There are authorized to be 
appropriated such sums as may be necessary to carry out this section.
    (m) Termination.--The Commission shall terminate on the date that is 
60 days after the date on which the Commission submits the reports 
required by this section.
    (n) Exemption.--The Commission shall be exempt from the Federal 
Advisory Committee Act.


SEC. 8. <<NOTE: Deadlines. 42 USC 15607.>> ADOPTION AND EFFECT OF 
            NATIONAL STANDARDS.


    (a) Publication of Proposed Standards.--
            (1) Final rule.--Not later than 1 year after receiving the 
        report specified in section 7(d)(3), the Attorney General shall 
        publish a final rule adopting national standards for the 
        detection, prevention, reduction, and punishment of prison rape.
            (2) Independent judgment.--The standards referred to in 







        paragraph (1) shall be based upon the independent judgment of 
        the Attorney General, after giving due consideration to the 
        recommended national standards provided by the Commission under 
        section 7(e), and being informed by such data, opinions, and 
        proposals that the Attorney General determines to be appropriate 
        to consider.
            (3) Limitation.--The Attorney General shall not establish a 
        national standard under this section that would impose 
        substantial additional costs compared to the costs presently 
        expended by Federal, State, and local prison authorities. The 
        Attorney General may, however, provide a list of improvements 
        for consideration by correctional facilities.
            (4) Transmission to states.--Within 90 days of publishing 
        the final rule under paragraph (1), the Attorney General shall 
        transmit the national standards adopted under such paragraph to 
        the chief executive of each State, the head of the department of 
        corrections of each State, and to the appropriate authorities in 
        those units of local government who oversee operations in one or 
        more prisons.


    (b) Applicability to Federal Bureau of Prisons.--The national 
standards referred to in subsection (a) shall apply to the
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Federal Bureau of Prisons immediately upon adoption of the final rule 
under subsection (a)(4).
    (c) Eligibility for Federal Funds.--
            (1) Covered programs.--
                    (A) In general.--For purposes of this subsection, a 
                grant program is covered by this subsection if, and only 
                if--
                          (i) the program is carried out by or under the 
                      authority of the Attorney General; and
                          (ii) the program may provide amounts to States 
                      for prison purposes.
                    (B) List.--For each fiscal year, the Attorney 
                General shall prepare a list identifying each program 
                that meets the criteria of subparagraph (A) and provide 
                that list to each State.
            (2) Adoption of national standards.--For each fiscal year, 
        any amount that a State would otherwise receive for prison 
        purposes for that fiscal year under a grant program covered by 
        this subsection shall be reduced by 5 percent, unless the chief 
        executive of the State submits to the Attorney General--
                    (A) a certification that the State has adopted, and 







                is in full compliance with, the national standards 
                described in section 8(a); or
                    (B) an assurance that not less than 5 percent of 
                such amount shall be used only for the purpose of 
                enabling the State to adopt, and achieve full compliance 
                with, those national standards, so as to ensure that a 
                certification under subparagraph (A) may be submitted in 
                future years.
            (3) <<NOTE: Deadline.>> Report on noncompliance.--Not later 
        than September 30 of each year, the Attorney General shall 
        publish a report listing each grantee that is not in compliance 
        with the national standards adopted pursuant to section 8(a).
            (4) Cooperation with survey.--For each fiscal year, any 
        amount that a State receives for that fiscal year under a grant 
        program covered by this subsection shall not be used for prison 
        purposes (and shall be returned to the grant program if no other 
        authorized use is available), unless the chief executive of the 
        State submits to the Attorney General a certification that 
        neither the State, nor any political subdivision or unit of 
        local government within the State, is listed in a report issued 
        by the Attorney General pursuant to section 4(c)(2)(C).
            (5) Redistribution of amounts.--Amounts under a grant 
        program not granted by reason of a reduction under paragraph 
        (2), or returned by reason of the prohibition in paragraph (4), 
        shall be granted to one or more entities not subject to such 
        reduction or such prohibition, subject to the other laws 
        governing that program.
            (6) <<NOTE: Procedures.>> Implementation.--The Attorney 
        General shall establish procedures to implement this subsection, 
        including procedures for effectively applying this subsection to 
        discretionary grant programs.
            (7) Effective date.--
                    (A) Requirement of adoption of standards.--The first 
                grants to which paragraph (2) applies are grants for the 
                second fiscal year beginning after the date on which the 
                national standards under section 8(a) are finalized.
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                    (B) Requirement for cooperation.--The first grants 
                to which paragraph (4) applies are grants for the fiscal 
                year beginning after the date of the enactment of this 
                Act.
SEC. 9. <<NOTE: 42 USC 15608.>>  REQUIREMENT THAT ACCREDITATION 
                    ORGANIZATIONS ADOPT ACCREDITATION STANDARDS.







    (a) Eligibility for Federal Grants.--Notwithstanding any other 
provision of law, an organization responsible for the accreditation of 
Federal, State, local, or private prisons, jails, or other penal 
facilities may not receive any new Federal grants during any period in 
which such organization fails to meet any of the requirements of 
subsection (b).
    (b) <<NOTE: Deadlines.>> Requirements.--To be eligible to receive 
Federal grants, an accreditation organization referred to in subsection 
(a) must meet the following requirements:
            (1) At all times after 90 days after the date of enactment 
        of this Act, the organization shall have in effect, for each 
        facility that it is responsible for accrediting, accreditation 
        standards for the detection, prevention, reduction, and 
        punishment of prison rape.
            (2) At all times after 1 year after the date of the adoption 
        of the final rule under section 8(a)(4), the organization shall, 
        in addition to any other such standards that it may promulgate 
        relevant to the detection, prevention, reduction, and punishment 
        of prison rape, adopt accreditation standards consistent with 
        the national standards adopted pursuant to such final rule.


SEC. 10. <<NOTE: 42 USC 15609.>> DEFINITIONS.


    In this Act, the following definitions shall apply:
            (1) Carnal knowledge.--The term ``carnal knowledge'' means 
        contact between the penis and the vulva or the penis and the 
        anus, including penetration of any sort, however slight.
            (2) Inmate.--The term ``inmate'' means any person 
        incarcerated or detained in any facility who is accused of, 
        convicted of, sentenced for, or adjudicated delinquent for, 
        violations of criminal law or the terms and conditions of 
        parole, probation, pretrial release, or diversionary program.
            (3) Jail.--The term ``jail'' means a confinement facility of 
        a Federal, State, or local law enforcement agency to hold--
                    (A) persons pending adjudication of criminal 
                charges; or
                    (B) persons committed to confinement after 
                adjudication of criminal charges for sentences of 1 year 
                or less.
            (4) HIV.--The term ``HIV'' means the human immunodeficiency 
        virus.
            (5) Oral sodomy.--The term ``oral sodomy'' means contact 
        between the mouth and the penis, the mouth and the vulva, or the 
        mouth and the anus.
            (6) Police lockup.--The term ``police lockup'' means a 
        temporary holding facility of a Federal, State, or local law 







        enforcement agency to hold--
                    (A) inmates pending bail or transport to jail;
                    (B) inebriates until ready for release; or
                    (C) juveniles pending parental custody or shelter 
                placement.
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            (7) Prison.--The term ``prison'' means any confinement 
        facility of a Federal, State, or local government, whether 
        administered by such government or by a private organization on 
        behalf of such government, and includes--
                    (A) any local jail or police lockup; and
                    (B) any juvenile facility used for the custody or 
                care of juvenile inmates.
            (8) Prison rape.--The term ``prison rape'' includes the rape 
        of an inmate in the actual or constructive control of prison 
        officials.
            (9) Rape.--The term ``rape'' means--
                    (A) the carnal knowledge, oral sodomy, sexual 
                assault with an object, or sexual fondling of a person, 
                forcibly or against that person's will;
                    (B) the carnal knowledge, oral sodomy, sexual 
                assault with an object, or sexual fondling of a person 
                not forcibly or against the person's will, where the 
                victim is incapable of giving consent because of his or 
                her youth or his or her temporary or permanent mental or 
                physical incapacity; or
                    (C) the carnal knowledge, oral sodomy, sexual 
                assault with an object, or sexual fondling of a person 
                achieved through the exploitation of the fear or threat 
                of physical violence or bodily injury.
            (10) Sexual assault with an object.--The term ``sexual 
        assault with an object'' means the use of any hand, finger, 
        object, or other instrument to penetrate, however slightly, the 
        genital or anal opening of the body of another person.
            (11) Sexual fondling.--The term ``sexual fondling'' means 
        the touching of the private body parts of another person 
        (including the genitalia, anus, groin, breast, inner thigh, or 
        buttocks) for the purpose of sexual gratification.
            (12) Exclusions.--The terms and conditions described in 
        paragraphs (9) and (10) shall not apply to--
                    (A) custodial or medical personnel gathering 
                physical evidence, or engaged in other legitimate 
                medical treatment, in the course of investigating prison 
                rape;







                    (B) the use of a health care provider's hands or 
                fingers or the use of medical devices in the course of 
                appropriate medical treatment unrelated to prison rape; 
                or
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                    (C) the use of a health care provider's hands or 
                fingers and the use of instruments to perform body 
                cavity searches in order to maintain security and safety 
                within the prison or detention facility, provided that 
                the search is conducted in a manner consistent with 
                constitutional requirements.


    Approved September 4, 2003.
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Investigations

Self-Assessment Checklist

Section V - Investigations

1)  General Considerations

2)  Response to Report of Allegation

3)  Investigators and Investigation Criteria

4)  Investigations Aftermath

5)  Disciplinary Sanctions

6)  Incident Review Team

1)  General Considerations

Yes

No

Standard

1. Is the agency responsible for investigating allegations of sexual abuse? 

§115.21

To the extent the agency is responsible for investigating allegations of sexual abuse, the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining usable physical evidence for administrative proceedings and criminal prosecutions.

A. If the answer to (1) is YES, does the agency follow a uniform evidence protocol that maximizes the potential for obtaining usable physical evidence for administrative proceedings and criminal prosecutions?

§115.21

To the extent the agency is responsible for investigating allegations of sexual abuse, the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining usable physical evidence for administrative proceedings and criminal prosecutions.

i. If the answer to (1) A is YES, is the protocol developmentally appropriate for youth where applicable?

§115.21

The protocol shall be developmentally appropriate for youth where applicable, and, as appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S. Department of Justice’s Office on Violence Against Women publication, “A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and authoritative protocols developed after 2011.

ii. If the answer to (A) is YES, is the protocol, as appropriate, adapted from or otherwise based on the most recent edition of the U.S. Department of Justice's Office on Violence Against Women publication “A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and authoritative protocols developed after 2011? 

§115.21

The protocol shall be developmentally appropriate for youth where applicable, and, as appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S. Department of Justice’s Office on Violence Against Women publication, “A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and authoritative protocols developed after 2011.

B. If the answer to (1) is NO, does the agency cooperate with outside investigators and endeavor to remain informed about the process of the investigation?

§115.71

When outside agencies investigate sexual abuse, the facility shall cooperate with outside investigators and shall endeavor to remain informed about the progress of the investigation.

C. If the answer to (1) is NO, does the agency request that the investigating entity follow the requirements of paragraphs (a) through (e) of §115. 21?

§115.21

To the extent the agency itself is not responsible for investigating allegations of sexual abuse, the agency shall request that the investigating agency follow the requirements of paragraphs (a) through (e) of this section.

D. If the answer to (1) is NO, and investigations are conducted by a State entity (e.g., State Police), is the agency informed of whether the State entity complies with the requirements of Standard 115.71?  

§115.71

Any State entity or Department of Justice component that conducts such investigations shall do so pursuant to the above requirements.

2.  Does the agency conduct its own investigations into allegations of sexual abuse?

§115.71

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports. Where sexual abuse is alleged, the agency shall use investigators who have received special training in sexual abuse investigations pursuant to §115.34.

A. If the answer to (2) is YES, does it do so as follows for all sexual abuse and sexual harassment allegations, including third-party and anonymous reports?

Yes

No

i.  Promptly 

ii.  Thoroughly 

iii. Objectively 

iv. Using investigators who have received special training in sexual abuse investigations pursuant to § 115.34

   §115.71

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports. Where sexual abuse is alleged, the agency shall use investigators who have received special training in sexual abuse investigations pursuant to §115.34.

  2)  Response to Reports of Allegations

Yes

No

Standard

1. Does the agency ensure that an administrative or criminal investigation is completed for all allegations of sexual abuse and sexual harassment?

§115.22

The agency shall ensure that an administrative or criminal investigation is completed for all allegations of sexual abuse and sexual harassment.

2. Does the agency have a policy in place to ensure that allegations of sexual abuse or sexual harassment are referred for investigation to an agency with the legal authority to conduct criminal investigations, unless the allegation does not involve potentially criminal behavior? 

§115.22

The agency shall have in place a policy to ensure that allegations of sexual abuse or sexual harassment are referred for investigation to an agency with the legal authority to conduct criminal investigations, unless the allegation does not involve potentially criminal behavior. The agency shall publish such policy on its website or, if it does not have one, make the policy available through other means. The agency shall document all such referrals.

A. If the answer to (2) is YES, does the agency document all

     such referrals?

§115.22

The agency shall have in place a policy to ensure that allegations of sexual abuse or sexual harassment are referred for investigation to an agency with the legal authority to conduct criminal investigations, unless the allegation does not involve potentially criminal behavior. The agency shall publish such policy on its website or, if it does not have one, make the policy available through other means. The agency shall document all such referrals.

B. If the answer to (2) is YES, does the agency publish the policy on its website or, if it does not have one, make the policy available through other means?

§115.22

The agency shall have in place a policy to ensure that allegations of sexual abuse or sexual harassment are referred for investigation to an agency with the legal authority to conduct criminal investigations, unless the allegation does not involve potentially criminal behavior. The agency shall publish such policy on its website or, if it does not have one, make the policy available through other means. The agency shall document all such referrals.

C. If the answer to (2) is YES and if a separate entity is responsible for conducting criminal investigations, does this publication describe the responsibilities of both the agency and the investigating entity?  

§115.22

If a separate entity is responsible for conducting criminal investigations, such publication shall describe the responsibilities of both the agency and the investigating entity.

3. Does any State entity responsible for conducting criminal or administrative investigations of sexual abuse or sexual harassment in your agency's facilities have in place a policy governing the conduct of such investigations? 

§115.22

Any State entity responsible for conducting administrative or criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the conduct of such investigations.

4. If a Department of Justice component is responsible for conducting criminal or administrative investigations of sexual abuse or sexual harassment in your agency's facilities, is there a policy in place governing the conduct of such investigations? 

§115.22

Any Department of Justice component responsible for conducting administrative or criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the conduct of such investigations.

5. If the victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, does policy state that the agency report the allegation to the designated State or local services agency under applicable mandatory reporting laws?

§115.61 

If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, the agency shall report the allegation to the designated State or local services agency under applicable mandatory reporting laws.

6. Does the facility report all allegations of sexual abuse and sexual harassment, including third-party and anonymous reports, to the facility's designated investigators?  

§115.61 

The facility shall report all allegations of sexual abuse and sexual harassment, including third-party and anonymous reports, to the facility’s designated investigators.

7. If a facility receives an allegation that an inmate was sexually abused while confined at another facility, does the head of the facility that received the allegation notify the head of the facility or appropriate office of the agency where the alleged abuse occurred and the appropriate investigating agency?  

§115.63

Upon receiving an allegation that an inmate was sexually abused while confined at another facility, the head of the facility that received the allegation shall notify the head of the facility or appropriate office of the agency where the alleged abuse occurred.

A. If the answer to (7) is YES, is such notification provided as soon as possible, but no later than 72 hours after receiving the allegation?

§115.63

Such notification shall be provided as soon as possible, but no later than 72 hours after receiving the allegation.

B. If the answer to (2) is YES, does the agency document that it has provided such notification?

§115.63

The agency shall document that it has provided such notification.

8. Has the facility developed a written institutional plan to coordinate actions taken in response to an incident of sexual abuse among staff first responders, medical and mental health practitioners, investigators, and facility leadership?    

§115.65

The Department recommends, but does not mandate, coordination of the following actions, as appropriate: (1) assessing the victim’s acute medical needs, (2) informing the victim of his or her rights under relevant Federal or State law, (3) explaining the need for a forensic medical exam and offering the victim the option of undergoing one, (4) offering the presence of a victim advocate or a qualified staff member during the exam, (5) providing crisis intervention counseling, (6) interviewing the victim and any witnesses, (7) collecting evidence, and (8) providing for any special needs the victim may have.

A. If the answer to (7) is YES, do the following actions occur 

     (at minimum)?

Yes

No

i.    Assessment of the victim's acute       medical needs?

ii.   Informing the victim of his or her rights under relevant Federal or State law?

iii.  Explanation of the need for a forensic medical exam and offering the victim the option of undergoing one?

iv.  Offering the presence of a victim advocate or a qualified staff member to be present during the exam?

v.   Providing crisis intervention        counseling?

vi.  Interviewing the victim and any        witnesses?

vii.  Collecting evidence?

viii. Providing for any special needs the          victim may have?

USDOJ PREA Standards Preamble

The Department recommends, but does not mandate, coordination of the following actions, as appropriate: (1) assessing the victim’s acute medical needs, (2) informing the victim of his or her rights under relevant Federal or State law, (3) explaining the need for a forensic medical exam and offering the victim the option of undergoing one, (4) offering the presence of a victim advocate or a qualified staff member during the exam, (5) providing crisis intervention counseling, (6) interviewing the victim and any witnesses, (7) collecting evidence, and (8) providing for any special needs the victim may have.

B. If the answer to (8) is YES, does the policy specify which entities within the facility are responsible for which actions, how actions should be sequenced, and which actions can occur concurrently with other actions? 

Best practice

9.  Does the agency conduct internal investigations?

A.  If the answer to (9) is YES, following an investigation into an inmate's allegation of sexual abuse suffered in an agency facility, does the agency inform the inmate as to whether the allegation has been determined to be substantiated, unsubstantiated, or unfounded?

§115.73

Following an investigation into an inmate’s allegation that he or she suffered sexual abuse in an agency facility, the agency shall inform the inmate as to whether the allegation has been determined to be substantiated, unsubstantiated, or unfounded.

B.  If the answer to (9) is NO, does the agency request the relevant information from the investigative agency in order to inform the inmate?

§115.73

If the agency did not conduct the investigation, it shall request the relevant information from the investigative agency in order to inform the inmate.

10. Except when an allegation has been determined to be unfounded, following an inmate's allegation that a staff member has committed sexual abuse against the inmate, does the agency subsequently inform the inmate whenever any of the following occur?

Yes

No

A. The staff member is no longer posted within the inmate's unit.

B. The staff member is no longer employed at the facility.

C. The agency learns that the staff member has been indicted on a charge related to sexual abuse within the facility.

D. The agency learns that the staff member has been convicted on a charge related to sexual abuse within the facility.

NOTE: An agency's obligation to report under this standard terminates if the 

inmate is released from the agency's custody.    

    §115.73

Following an inmate’s allegation that a staff member has committed sexual abuse against the inmate, the agency shall subsequently inform the inmate (unless the agency has determined that the allegation is unfounded) whenever: (1) The staff member is no longer posted within the inmate’s unit; (2) The staff member is no longer employed at the facility; (3) The agency learns that the staff member has been indicted on a charge related to sexual abuse within the facility; or (4) The agency learns that the staff member has been convicted on a charge related to sexual abuse within the facility.An agency’s obligation to report under this standard shall terminate if the inmate is released from the agency’s custody.

E. If the answer to (10) is YES, does the agency document all such notifications or attempted notifications? 

§115.73

All such notifications or attempted notifications shall be documented.

11. Following an inmate's allegation he or she has been sexually abused by another inmate, does the agency subsequently inform the inmate whenever either of the following occur? 

Yes

No

A. The agency learns that the alleged abuser has been indicted on a charge related to sexual abuse within the facility.

B. The agency learns that the alleged abuser has been convicted on a charge related to sexual abuse within the facility.

NOTE: An agency's obligation to report under this standard terminates if the inmate is released from the agency's custody.

    §115.73

Following an inmate’s allegation that he or she has been sexually abused by another inmate, the agency shall subsequently inform the alleged victim whenever: (1) The agency learns that the alleged abuser has been indicted on a charge related to sexual abuse within the facility; or (2) The agency learns that the alleged abuser has been convicted on a charge related to sexual abuse within the facility.An agency’s obligation to report under this standard shall terminate if the inmate is released from the agency’s custody.

C. If the answer to (11) is YES, does the agency document all such notifications or attempted notifications? 

§115.73

All such notifications or attempted notifications shall be documented.

12. Does the facility head or agency office that receives a notification from another facility or agency that an inmate was sexually abused while confined at a facility within the agency ensure that the allegation is investigated in accordance with these standards? 

§115.63

The facility head or agency office that receives such notification shall ensure that the allegation is investigated in accordance with these standards.

13. Upon learning that of an allegation that an inmate was sexually abused, is the first staff member to respond to the report required to do the following? 

Yes

No

A.  Separate the alleged victim and abuser.

B.  Preserve and protect any crime scene until appropriate steps can be taken to collect any evidence. 

C. If the abuse occurred within a time period that still allows for the collection of physical evidence, request the alleged victim not to take any actions that could destroy physical evidence, including washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating.

D. If the abuse occurred within a time period that still allows for the collection of physical evidence, ensure that the alleged abuser does not take any actions that could destroy physical evidence, including washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating. 

              §115.63

Upon learning of an allegation that an inmate was sexually abused, the first security staff member to respond to the report shall be required to: (1) Separate the alleged victim and abuser; (2) Preserve and protect any crime scene until appropriate steps can be taken to collect any evidence; (3) If the abuse occurred within a time period that still allows for the collection of physical evidence, request that the alleged victim not take any actions that could destroy physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating; and (4) If the abuse occurred within a time period that still allows for the collection of physical evidence, ensure that the alleged abuser does not take any actions that could destroy physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating.

14. If the first staff member to respond to an allegation that an inmate was sexually abused is not a security staff member, is the first responder required to do the following? 

Yes

No

A. Request that the alleged victim not take any actions that could destroy physical evidence.

B. Notify security staff.

    §115.64

If the first staff responder is not a security staff member, the responder shall be required to request that the alleged victim not take any actions that could destroy physical evidence, and then notify security staff.

15. Is any use of segregated housing to protect an inmate who is alleged to have suffered sexual abuse subject to the requirements of §115.43?  

§115.68

Any use of segregated housing to protect an inmate who is alleged to have suffered sexual abuse shall be subject to the requirements of §115.43.

  3)  Investigators and Investigation Procedure:

Yes

No

Standard

1. Does the agency itself conduct sexual abuse and sexual harassment investigations?

§115.34

In addition to the general training provided to all employees pursuant to §115.31, the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations, its investigators have received training in conducting such investigations in confinement settings.

A. If the answer to (1) is YES, does the agency ensure that, where sexual abuse is alleged, its investigators have received training in conducting such investigations in confinement settings in addition to the general training provided to all employees pursuant to § 115.31?

§115.34

In addition to the general training provided to all employees pursuant to §115.31, the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations, its investigators have received training in conducting such investigations in confinement settings.

i.  If the answer to (1) is YES, does the agency maintain documentation that agency investigators have completed the required specialized training in conducting sexual abuse investigations? 

§115.34

The agency shall maintain documentation that agency investigators have completed the required specialized training in conducting sexual abuse investigations.

ii.  If the answer to (A) is YES, does this specialized training include the following?

Yes

No

i.    Techniques for interviewing sexual         abuse victims.

ii.   Proper use of Miranda and Garrity 

       warnings.

iii.  Sexual abuse evidence collection in confinement settings.

iv.  The criteria and evidence required to substantiate a case for administrative action or prosecution referral.

    §115.34

Specialized training shall include techniques for interviewing sexual abuse victims, proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement settings, and the criteria and evidence required to substantiate a case for administrative action or prosecution referral.

B. If the answer to (1) is YES, do the investigators investigate all allegations of sexual abuse, including third-party and anonymous reports? 

§115.71

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports.

2. Do investigators do the following:

Yes

No

A.  Gather and preserve direct and circumstantial evidence, including any available physical and DNA evidence and any available electronic monitoring data.

B.  Interview alleged victims, suspected perpetrators, and witnesses.

C.  Review prior complaints and reports of sexual abuse involving the suspected perpetrator.

 

 

 

 

 

§115.71

Investigators shall gather and preserve direct and circumstantial evidence, including any available physical and DNA evidence and any available electronic monitoring data; shall interview alleged victims, suspected perpetrators, and witnesses; and shall review prior complaints and reports of sexual abuse involving the suspected perpetrator.

3. When the quality of evidence appears to support criminal prosecution, does the agency conduct compelled interviews only after consulting with prosecutors as to whether compelled interviews may be an obstacle for subsequent criminal prosecution?  

§115.71

When the quality of evidence appears to support criminal prosecution, the agency shall conduct compelled interviews only after consulting with prosecutors as to whether compelled interviews may be an obstacle for subsequent criminal prosecution.

4.  Is the credibility of an alleged victim, suspect, or witness assessed on an individual basis and not determined by the person's status as inmate or staff?    

§115.71

The credibility of an alleged victim, suspect, or witness shall be assessed on an individual basis and shall not be determined by the person’s status as inmate or staff. No agency shall require an inmate who alleges sexual abuse to submit to a polygraph examination or other truth-telling device as a condition for proceeding with the investigation of such an allegation.

5.  Does the agency prohibit requiring an inmate who alleges sexual abuse to submit to a polygraph examination or other truth-telling device as a condition for proceeding with the investigation of such an allegation?  

§115.71

The credibility of an alleged victim, suspect, or witness shall be assessed on an individual basis and shall not be determined by the person’s status as inmate or staff. No agency shall require an inmate who alleges sexual abuse to submit to a polygraph examination or other truth-telling device as a condition for proceeding with the investigation of such an allegation.

6.  Does the agency continue with an investigation into allegations to completion and findings, even if the alleged abuser or victim has resigned from the employment or departed from control of the facility or agency?  

§115.71

The departure of the alleged abuser or victim from the employment or control of the facility or agency shall not provide a basis for terminating an investigation.

7.  Does the agency impose no standard higher than a preponderance of the evidence in determining whether allegations of sexual abuse or sexual harassment are substantiated?  

§115.72

The agency shall impose no standard higher than a preponderance of the evidence in determining whether allegations of sexual abuse or sexual harassment are substantiated.

  4)  Investigations Aftermath

Yes

No

Standard

1. Do administrative investigations include an effort to determine whether staff actions or failures to act contributed to the abuse?  

§115.71

Administrative investigations shall include an effort to determine whether staff actions or failures to act contributed to the abuse

2. Are administrative investigations documented in written reports that include the following? 

Yes

No

A.  A description of the physical and testimonial evidence.

B.  The reasoning behind credibility       assessments.

C.  Investigative findings.

 

 

§115.71

Administrative investigations shall be documented in written reports that include a description of the physical and testimonial evidence, the reasoning behind credibility assessments, and investigative facts and findings.

3. Are criminal investigations documented in a written report that contains the following:

Yes

No

A. A thorough description of physical, testimonial, and documentary evidence.

B. Attached copies of all documentary evidence, where feasible.

§115.71

Criminal investigations shall be documented in a written report that contains a thorough description of physical, testimonial, and documentary evidence and attaches copies of all documentary evidence where feasible.

4. Are substantiated allegations of conduct that appear to be criminal referred for prosecution?  

§115.71

Substantiated allegations of conduct that appears to be criminal shall be referred for prosecution.

5. Does the agency retain all written reports referenced in questions (2) and (3) of this section for as long as the alleged abuser is incarcerated or employed by the agency, plus five years?   

§115.71

The agency shall retain all written reports referenced in paragraphs (f) and (g) of this section for as long as the alleged abuser is incarcerated or employed by the agency, plus five years.

  5)  Disciplinary Sanctions

Yes

No

Standard

1. Are inmates subject to disciplinary sanctions pursuant to a formal disciplinary process following an administrative finding that the inmate engaged in inmate-on-inmate sexual abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse?   

§115.78

Inmates shall be subject to disciplinary sanctions pursuant to a formal disciplinary process following an administrative finding that the inmate engaged in inmate-on-inmate sexual abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse.

2. Are sanctions commensurate with the nature and circumstances of the abuse committed, the inmate's disciplinary history, and the sanctions imposed for comparable offenses by other inmates with similar histories?   

§115.78

Sanctions shall be commensurate with the nature and circumstances of the abuse committed, the inmate’s disciplinary history, and the sanctions imposed for comparable offenses by other inmates with similar histories.

3. Does the disciplinary process consider whether an inmate's mental disabilities or mental illness contributed to his or her behavior when determining what type of sanction, if any, should be imposed?  

§115.78

The disciplinary process shall consider whether an inmate’s mental disabilities or mental illness contributed to his or her behavior when determining what type of sanction, if any, should be imposed.

4. Does the facility offer therapy, counseling, or other interventions designed to address and correct underlying reasons or motivations for the abuse?   

A. If the answer to (4) is YES, does the facility consider whether to require the offending inmate to participate in such interventions as a condition of access to programming or other benefits?   

§115.78

If the facility offers therapy, counseling, or other interventions designed to address and correct underlying reasons or motivations for the abuse, the facility shall consider whether to require the offending inmate to participate in such interventions as a condition of access to programming or other benefits.

5. Does the agency discipline an inmate for sexual contact with staff only upon a finding that the staff member did not consent to such contact?    

§115.78

The agency may discipline an inmate for sexual contact with staff only upon a finding that the staff member did not consent to such contact.

6. Does the agency prohibit any inmate-on-inmate sexual activity?  

A.  If the answer to (6) is YES, does agency policy clearly outline the entity that is authorized to determine whether or not inmate-on-inmate sexual activity is consensual?

Best 

Practice

B.  If the answer to (6) is YES, does the prohibition acknowledge that sexual activity between inmates that was not coerced does not constitute sexual abuse?

§115.78

An agency may, in its discretion, prohibit all sexual activity between inmates and may discipline inmates for such activity. An agency may not, however, deem such activity to constitute sexual abuse if it determines that the activity is not coerced.

7. For the purpose of disciplinary action, does a report of sexual abuse made in good faith based upon a reasonable belief that the alleged conduct occurred NOT constitute falsely reporting an incident or lying, even if an investigation does not establish evidence sufficient to substantiate the allegation?  

§115.78

For the purpose of disciplinary action, a report of sexual abuse made in good faith based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely reporting an incident or lying, even if an investigation does not establish evidence sufficient to substantiate the allegation.

  6)  Incident Review Team

Yes

No

Standard

1. Does the facility conduct a sexual abuse incident review at the conclusion of every sexual abuse investigation, including where the allegation has not been substantiated, unless the allegation has been determined to be unfounded?  

§115.86

The facility shall conduct a sexual abuse incident review at the conclusion of every sexual abuse investigation, including where the allegation has not been substantiated, unless the allegation has been determined to be unfounded.

A. If the answer to (1) is YES, does such review ordinarily occur within 30 days of the conclusion of the investigation?

§115.86

Such review shall ordinarily occur within 30 days of the conclusion of the investigation.

2. Does the sexual abuse incident review team include upper-level management officials and allow for input from line supervisors, investigators, and medical or mental health practitioners?    

§115.86

The review team shall include upper-level management officials, with input from line supervisors, investigators, and medical or mental health practitioners.

3. Does the sexual abuse incident review team do the following?

Yes

No

A. Consider whether the allegation or investigation indicates a need to change policy or practice to better prevent, detect, or respond to sexual abuse.

B. Consider whether the incident or allegation was motivated or otherwise caused by the perpetrator or victim's race; ethnicity; gender identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status; or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility.

C. Examine the area in the facility where the incident allegedly occurred to assess whether physical barriers in the area may enable abuse.

D. Assess the adequacy of staffing levels in that area during different shifts.

E. Assess whether monitoring technology should be deployed or augmented to supplement supervision by staff.

F. Prepare a report of its findings, including but not necessarily limited to determinations made pursuant to A-E above, and any recommendations for improvement and submit such report to the facility head and PREA compliance manager.

§115.86

The review team shall: (1) Consider whether the allegation or investigation indicates a need to change policy or practice to better prevent, detect, or respond to sexual abuse; (2) Consider whether the incident or allegation was motivated by race; ethnicity; gender identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status; or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility; (3) Examine the area in the facility where the incident allegedly occurred to assess whether physical barriers in the area may enable abuse; (4) Assess the adequacy of staffing levels in that area during different shifts; (5) Assess whether monitoring technology should be deployed or augmented to supplement supervision by staff; and (6) Prepare a report of its findings, including but not necessarily limited to determinations made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for improvement and submit such report to the facility head and PREA compliance manager.

G. If the answer to (3) is YES, does the facility implement the recommendations for improvement contained in the incident review team's report or document its reasons for not doing so?

§115.86

The facility shall implement the recommendations for improvement, or shall document its reasons for not doing so.

§115.21 (a) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

To the extent the agency is responsible for investigating allegations of sexual abuse, the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining usable physical evidence for administrative proceedings and criminal prosecutions.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.21 (b) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

The protocol shall be developmentally appropriate for youth where applicable, and, as appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S. Department of Justice's Office on Violence Against Women publication, “A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and authoritative protocols developed after 2011.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (l) -- Criminal and administrative agency investigations

Standard:

Priority Level:

When outside agencies investigate sexual abuse, the facility shall cooperate with outside investigators and shall endeavor to remain informed about the progress of the investigation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.21 (f) -- Evidence protocol and forensic medical examinations

Standard:

Priority Level:

To the extent the agency itself is not responsible for investigating allegations of sexual abuse, the agency shall request that the investigating agency follow the requirements of paragraphs (a) through (e) of this section.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (k) -- Criminal and administrative agency investigations

Standard:

Priority Level:

Any State entity or Department of Justice component that conducts such investigations shall do so pursuant to the above requirements.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (a)(b)	 -- Criminal and administrative agency investigations

Standard:

Priority Level:

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports.  Where sexual abuse is alleged, the agency shall use investigators who have received special training in sexual abuse investigations pursuant to §115.34.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.22 (a) -- Policies to ensure referrals of allegations for investigations

Standard:

Priority Level:

The agency shall ensure that an administrative or criminal investigation is completed for all allegations of sexual abuse and sexual harassment.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.22 (b) -- Policies to ensure referrals of allegations for investigations

Standard:

Priority Level:

The agency shall have in place a policy to ensure that allegations of sexual abuse or sexual harassment are referred for investigation to an agency with the legal authority to conduct criminal investigations, unless the allegation does not involve potentially criminal behavior. The agency shall publish such policy on its website or, if it does not have one, make the policy available through other means. The agency shall document all such referrals.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.22 (c) -- Policies to ensure referrals of allegations for investigations

Standard:

Priority Level:

If a separate entity is responsible for conducting criminal investigations, such publication shall describe the responsibilities of both the agency and the investigating entity.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.22 (d) -- Policies to ensure referrals of allegations for investigations

Standard:

Priority Level:

Any State entity responsible for conducting administrative or criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the conduct of such investigations.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.22 (e) -- Policies to ensure referrals of allegations for investigations

Standard:

Priority Level:

Any Department of Justice component responsible for conducting administrative or criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the conduct of such investigations.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (d) -- Staff and agency reporting duties

Standard:

Priority Level:

If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, the agency shall report the allegation to the designated State or local services agency under applicable mandatory reporting laws.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.61 (e) -- Staff and agency reporting duties

Standard:

Priority Level:

The facility shall report all allegations of sexual abuse and sexual harassment, including third-party and anonymous reports, to the facility's designated investigators.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.63 (a) -- Reporting to other confinement facilities

Standard:

Priority Level:

Upon receiving an allegation that an inmate was sexually abused while confined at another facility, the head of the facility that received the allegation shall notify the head of the facility or appropriate office of the agency where the alleged abuse occurred.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.63 (b) -- Reporting to other confinement facilities

Standard:

Priority Level:

Such notification shall be provided as soon as possible, but no later than 72 hours after receiving the allegation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.63 (c) -- Reporting to other confinement facilities

Standard:

Priority Level:

The agency shall document that it has provided such notification.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.65 -- Coordinated response

Standard:

Priority Level:

The facility shall develop a written institutional plan to coordinate actions taken in response to an incident of sexual abuse, among staff first responders, medical and mental health practitioners, investigators, and facility leadership.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  
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Standard:

Priority Level:

The Department recommends, but does not mandate, coordination of the following actions, as appropriate: (1) assessing the victim's acute medical needs, (2) informing the victim of his or her rights under relevant Federal or State law, (3) explaining the need for a forensic medical exam and offering the victim the option of undergoing one, (4) offering the presence of a victim advocate or a qualified staff member during the exam, (5) providing crisis intervention counseling, (6) interviewing the victim and any witnesses, (7) collecting evidence, and (8) providing for any special needs the victim may have.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.73 (a) -- Reporting to inmates

Standard:

Priority Level:

Following an investigation into an inmate's allegation that he or she suffered sexual abuse in an agency facility, the agency shall inform the inmate as to whether the allegation has been determined to be substantiated, unsubstantiated, or unfounded. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.73 (b) -- Reporting to inmates

Standard:

Priority Level:

If the agency did not conduct the investigation, it shall request the relevant information from the investigative agency in order to inform the inmate.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.73 (c)(1-4)(f) -- Reporting to inmates

Standard:

Priority Level:

Following an inmate's allegation that a staff member has committed sexual abuse against the inmate, the agency shall subsequently inform the inmate (unless the agency has determined that the allegation is unfounded) whenever: 

(1) The staff member is no longer posted within the inmate's unit; 

(2) The staff member is no longer employed at the facility; 

(3) The agency learns that the staff member has been indicted on a charge related to sexual abuse within the facility; or 

(4) The agency learns that the staff member has been convicted on a charge related to sexual abuse within the facility.

An agency's obligation to report under this standard shall terminate if the inmate is released from the agency's custody.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.73 (e) -- Reporting to inmates

Standard:

Priority Level:

All such notifications or attempted notifications shall be documented.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.73 (d)(1-2)(f) -- Reporting to inmates

Standard:

Priority Level:

Following an inmate's allegation that he or she has been sexually abused by another inmate, the agency shall subsequently inform the alleged victim whenever:  (1) The agency learns that the alleged abuser has been indicted on a charge related to sexual abuse within the facility; or  (2) The agency learns that the alleged abuser has been convicted on a charge related to sexual abuse within the facility. An agency's obligation to report under this standard shall terminate if the inmate is released from the agency's custody.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.73 (e) -- Reporting to inmates

Standard:

Priority Level:

All such notifications or attempted notifications shall be documented.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.63 (d) -- Reporting to other confinement facilities

Standard:

Priority Level:

The facility head or agency office that receives such notification shall ensure that the allegation is investigated in accordance with these standards.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.64 (a)(1-4) -- Staff first responder duties

Standard:

Priority Level:

Upon learning of an allegation that an inmate was sexually abused, the first security staff member to respond to the report shall be required to:  (1) Separate the alleged victim and abuser;  (2) Preserve and protect any crime scene until appropriate steps can be taken to collect any evidence;  (3) If the abuse occurred within a time period that still allows for the collection of physical evidence, request that the alleged victim not take any actions that could destroy physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating; and  (4) If the abuse occurred within a time period that still allows for the collection of physical evidence, ensure that the alleged abuser does not take any actions that could destroy physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.64 (b) -- Staff first responder duties

Standard:

Priority Level:

If the first staff responder is not a security staff member, the responder shall be required to request that the alleged victim not take any actions that could destroy physical evidence, and then notify security staff.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.68 -- Post-allegation protective custody

Standard:

Priority Level:

Any use of segregated housing to protect an inmate who is alleged to have suffered sexual abuse shall be subject to the requirements of §115.43.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.34 (a) -- Specialized training: Investigations

Standard:

Priority Level:

In addition to the general training provided to all employees pursuant to §115.31, the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations, its investigators have received training in conducting such investigations in confinement settings.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.34 (c) -- Specialized training: Investigations

Standard:

Priority Level:

The agency shall maintain documentation that agency investigators have completed the required specialized training in conducting sexual abuse investigations.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.34 (b) -- Specialized training: Investigations

Standard:

Priority Level:

Specialized training shall include techniques for interviewing sexual abuse victims, proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement settings, and the criteria and evidence required to substantiate a case for administrative action or prosecution referral.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (a) -- Criminal and administrative agency investigations

Standard:

Priority Level:

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (c) -- Criminal and administrative agency investigations

Standard:

Priority Level:

Investigators shall gather and preserve direct and circumstantial evidence, including any available physical and DNA evidence and any available electronic monitoring data; shall interview alleged victims, suspected perpetrators, and witnesses; and shall review prior complaints and reports of sexual abuse involving the suspected perpetrator.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (d) -- Criminal and administrative agency investigations

Standard:

Priority Level:

When the quality of evidence appears to support criminal prosecution, the agency shall conduct compelled interviews only after consulting with prosecutors as to whether compelled interviews may be an obstacle for subsequent criminal prosecution.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (e) -- Criminal and administrative agency investigations

Standard:

Priority Level:

The credibility of an alleged victim, suspect, or witness shall be assessed on an individual basis and shall not be determined by the person's status as inmate or staff. No agency shall require an inmate who alleges sexual abuse to submit to a polygraph examination or other truth-telling device as a condition for proceeding with the investigation of such an allegation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (j) -- Criminal and administrative agency investigations

Standard:

Priority Level:

The departure of the alleged abuser or victim from the employment or control of the facility or agency shall not provide a basis for terminating an investigation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.72 -- Evidentiary standard for administrative investigations

Standard:

Priority Level:

The agency shall impose no standard higher than a preponderance of the evidence in determining whether allegations of sexual abuse or sexual harassment are substantiated.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (f)(1) -- Criminal and administrative agency investigations

Standard:

Priority Level:

Administrative investigations shall include an effort to determine whether staff actions or failures to act contributed to the abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (f)(2) -- Criminal and administrative agency investigations

Standard:

Priority Level:

Administrative investigations shall be documented in written reports that include a description of the physical and testimonial evidence, the reasoning behind credibility assessments, and investigative facts and findings.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (g) -- Criminal and administrative agency investigations

Standard:

Priority Level:

Criminal investigations shall be documented in a written report that contains a thorough description of physical, testimonial, and documentary evidence and attaches copies of all documentary evidence where feasible.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (h) -- Criminal and administrative agency investigations

Standard:

Priority Level:

Substantiated allegations of conduct that appears to be criminal shall be referred for prosecution.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.71 (i) -- Criminal and administrative agency investigations

Standard:

Priority Level:

The agency shall retain all written reports referenced in paragraphs (f) and (g) of this section for as long as the alleged abuser is incarcerated or employed by the agency, plus five years.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (a) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

Inmates shall be subject to disciplinary sanctions pursuant to a formal disciplinary process following an administrative finding that the inmate engaged in inmate-on-inmate sexual abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (b) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

Sanctions shall be commensurate with the nature and circumstances of the abuse committed, the inmate's disciplinary history, and the sanctions imposed for comparable offenses by other inmates with similar histories.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (c) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

The disciplinary process shall consider whether an inmate's mental disabilities or mental illness contributed to his or her behavior when determining what type of sanction, if any, should be imposed.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (d) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

If the facility offers therapy, counseling, or other interventions designed to address and correct underlying reasons or motivations for the abuse, the facility shall consider whether to require the offending inmate to participate in such interventions as a condition of access to programming or other benefits.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (e) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

The agency may discipline an inmate for sexual contact with staff only upon a finding that the staff member did not consent to such contact.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (g) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

An agency may, in its discretion, prohibit all sexual activity between inmates and may discipline inmates for such activity. An agency may not, however, deem such activity to constitute sexual abuse if it determines that the activity is not coerced. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.78 (f) -- Disciplinary sanctions for inmates

Standard:

Priority Level:

For the purpose of disciplinary action, a report of sexual abuse made in good faith based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely reporting an incident or lying, even if an investigation does not establish evidence sufficient to substantiate the allegation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.86 (a) -- Sexual abuse incident reviews

Standard:

Priority Level:

The facility shall conduct a sexual abuse incident review at the conclusion of every sexual abuse investigation, including where the allegation has not been substantiated, unless the allegation has been determined to be unfounded.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.86 (b) -- Sexual abuse incident reviews

Standard:

Priority Level:

Such review shall ordinarily occur within 30 days of the conclusion of the investigation.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.86 (c) -- Sexual abuse incident reviews

Standard:

Priority Level:

The review team shall include upper-level management officials, with input from line supervisors, investigators, and medical or mental health practitioners.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.86 (d)(1-6) -- Sexual abuse incident reviews

Standard:

Priority Level:

The review team shall:  (1) Consider whether the allegation or investigation indicates a need to change policy or practice to better prevent, detect, or respond to sexual abuse;  (2) Consider whether the incident or allegation was motivated by race; ethnicity; gender identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status; or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility;  (3) Examine the area in the facility where the incident allegedly occurred to assess whether physical barriers in the area may enable abuse;  (4) Assess the adequacy of staffing levels in that area during different shifts;  (5) Assess whether monitoring technology should be deployed or augmented to supplement supervision by staff; and  (6) Prepare a report of its findings, including but not necessarily limited to determinations made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for improvement and submit such report to the facility head and PREA compliance manager.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.86 (e) -- Sexual abuse incident reviews

Standard:

Priority Level:

The facility shall implement the recommendations for improvement, or shall document its reasons for not doing so.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. A

§115.21 (a)

Evidence protocol and forensic medical examinations

Standard:

To the extent the agency is responsible for investigating allegations of sexual abuse, the agency shall follow a uniform evidence protocol that maximizes the potential for obtaining usable physical evidence for administrative proceedings and criminal prosecutions.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. A.   i-ii

§115.21 (b)

Evidence protocol and forensic medical examinations

Standard:

The protocol shall be developmentally appropriate for youth where applicable, and, as appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S. Department of Justice's Office on Violence Against Women publication, “A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and authoritative protocols developed after 2011.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. B

§115.71 (l)

Criminal and administrative agency investigations

Standard:

The protocol shall be developmentally appropriate for youth where applicable, and, as appropriate, shall be adapted from or otherwise based on the most recent edition of the U.S. Department of Justice's Office on Violence Against Women publication, “A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adolescents,” or similarly comprehensive and authoritative protocols developed after 2011.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. C

§115.21 (f)

Evidence protocol and forensic medical examinations

Standard:

To the extent the agency itself is not responsible for investigating allegations of sexual abuse, the agency shall request that the investigating agency follow the requirements of paragraphs (a) through (e) of this section.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. D

§115.71 (k)

Criminal and administrative agency investigations

Standard:

Any State entity or Department of Justice component that conducts such investigations shall do so pursuant to the above requirements.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2. A.   i-iv

§115.71 (a)(b)

Criminal and administrative agency investigations

Standard:

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports.  Where sexual abuse is alleged, the agency shall use investigators who have received special training in sexual abuse investigations pursuant to §115.34

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1.

§115.22 (a)

Policies to ensure referrals of allegations for investigations

Standard:

The agency shall ensure that an administrative or criminal investigation is completed for all allegations of sexual abuse and sexual harassment.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2. A-B

§115.22 (b)

Policies to ensure referrals of allegations for investigations

Standard:

The agency shall have in place a policy to ensure that allegations of sexual abuse or sexual harassment are referred for investigation to an agency with the legal authority to conduct criminal investigations, unless the allegation does not involve potentially criminal behavior. The agency shall publish such policy on its website or, if it does not have one, make the policy available through other means. The agency shall document all such referrals.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2. C

§115.22 (c)

Policies to ensure referrals of allegations for investigations

Standard:

If a separate entity is responsible for conducting criminal investigations, such publication shall describe the responsibilities of both the agency and the investigating entity.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3.

§115.22 (d)

Policies to ensure referrals of allegations for investigations

Standard:

Any State entity responsible for conducting administrative or criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the conduct of such investigations.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 4.

§115.22 (e)

Policies to ensure referrals of allegations for investigations

Standard:

Any Department of Justice component responsible for conducting administrative or criminal investigations of sexual abuse or sexual harassment in prisons or jails shall have in place a policy governing the conduct of such investigations.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 5.

§115.61 (d) 

Staff and agency reporting duties

Standard:

If the alleged victim is under the age of 18 or considered a vulnerable adult under a State or local vulnerable persons statute, the agency shall report the allegation to the designated State or local services agency under applicable mandatory reporting laws.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 6.

§115.61 (e) 

Staff and agency reporting duties

Standard:

The facility shall report all allegations of sexual abuse and sexual harassment, including third-party and anonymous reports, to the facility's designated investigators.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 7.

§115.63 (a)

Reporting to other confinement facilities

Standard:

Upon receiving an allegation that an inmate was sexually abused while confined at another facility, the head of the facility that received the allegation shall notify the head of the facility or appropriate office of the agency where the alleged abuse occurred.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 7. A

§115.63 (b)

Reporting to other confinement facilities

Standard:

Such notification shall be provided as soon as possible, but no later than 72 hours after receiving the allegation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 7. B

§115.63 (c)

Reporting to other confinement facilities

Standard:

The agency shall document that it has provided such notification.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 8.

§115.65

Coordinated response

Standard:

The facility shall develop a written institutional plan to coordinate actions taken in response to an incident of sexual abuse, among staff first responders, medical and mental health practitioners, investigators, and facility leadership.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 8. A    i-viii
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Standard:

The Department recommends, but does not mandate, coordination of the following actions, as appropriate:

(1) assessing the victim's acute medical needs,  

(2) informing the victim of his or her rights under relevant Federal or State law,

(3) explaining the need for a forensic medical exam and offering the victim the option of undergoing one, 

(4) offering the presence of a victim advocate or a qualified staff member during the exam,

(5) providing crisis intervention counseling,

(6) interviewing the victim and any witnesses, 

(7) collecting evidence, and 

(8) providing for any special needs the victim may have.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 9. A

§115.73 (a)

Reporting to inmates

Standard:

Following an investigation into an inmate's allegation that he or she suffered sexual abuse in an agency facility, the agency shall inform the inmate as to whether the allegation has been determined to be substantiated, unsubstantiated, or unfounded.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 9. B

§115.73 (b)

Reporting to inmates

Standard:

If the agency did not conduct the investigation, it shall request the relevant information from the investigative agency in order to inform the inmate.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 10.    A-D

§115.73 (c)(1-4)(f)

Reporting to inmates

Standard:

Following an inmate's allegation that a staff member has committed sexual abuse against the inmate, the agency shall subsequently inform the inmate (unless the agency has determined that the allegation is unfounded) whenever: 

(1) The staff member is no longer posted within the inmate's unit; 

(2) The staff member is no longer employed at the facility; 

(3) The agency learns that the staff member has been indicted on a charge related to sexual abuse within the facility; or  

(4) The agency learns that the staff member has been convicted on a charge related to sexual abuse within the facility.

An agency's obligation to report under this standard shall terminate if the inmate is released from the agency's custody. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 10. E

§115.73 (e)

Reporting to inmates

Standard:

All such notifications or attempted notifications shall be documented.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 11.    A-B

§115.73 (d)(1-2)(f)

Reporting to inmates

Standard:

Following an inmate's allegation that he or she has been sexually abused by another inmate, the agency shall subsequently inform the alleged victim whenever: 

(1) The agency learns that the alleged abuser has been indicted on a charge related to sexual abuse within the facility; or 

(2) The agency learns that the alleged abuser has been convicted on a charge related to sexual abuse within the facility.

An agency's obligation to report under this standard shall terminate if the inmate is released from the agency's custody.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 11. C

§115.73 (e)	


Reporting to inmates

Standard:

All such notifications or attempted notifications shall be documented.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 12.

§115.63 (d)

Reporting to other confinement facilities

Standard:

The facility head or agency office that receives such notification shall ensure that the allegation is investigated in accordance with these standards.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 13.    A-D

§115.64 (a)(1-4)

Staff first responder duties

Standard:

Upon learning of an allegation that an inmate was sexually abused, the first security staff member to respond to the report shall be required to: 

(1) Separate the alleged victim and abuser; 

(2) Preserve and protect any crime scene until appropriate steps can be taken to collect any evidence; 

(3) If the abuse occurred within a time period that still allows for the collection of physical evidence, request that the alleged victim not take any actions that could destroy physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating; and 

(4) If the abuse occurred within a time period that still allows for the collection of physical evidence, ensure that the alleged abuser does not take any actions that could destroy physical evidence, including, as appropriate, washing, brushing teeth, changing clothes, urinating, defecating, smoking, drinking, or eating.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 14.    A-B

§115.64 (b)

Staff first responder duties

Standard:

If the first staff responder is not a security staff member, the responder shall be required to request that the alleged victim not take any actions that could destroy physical evidence, and then notify security staff.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 15.

§115.68	


Post-allegation protective custody

Standard:

Any use of segregated housing to protect an inmate who is alleged to have suffered sexual abuse shall be subject to the requirements of §115.43.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1. A

§115.34 (a)

Specialized training: Investigations

Standard:

In addition to the general training provided to all employees pursuant to §115.31, the agency shall ensure that, to the extent the agency itself conducts sexual abuse investigations, its investigators have received training in conducting such investigations in confinement settings.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1. A. i

§115.34 (c)

Specialized training: Investigations

Standard:

The agency shall maintain documentation that agency investigators have completed the required specialized training in conducting sexual abuse investigations.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1. A. ii

§115.34 (b)

Specialized training: Investigations

Standard:

Specialized training shall include techniques for interviewing sexual abuse victims, proper use of Miranda and Garrity warnings, sexual abuse evidence collection in confinement settings, and the criteria and evidence required to substantiate a case for administrative action or prosecution referral.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1. B

§115.71 (a) 

Criminal and administrative agency investigations

Standard:

When the agency conducts its own investigations into allegations of sexual abuse and sexual harassment, it shall do so promptly, thoroughly, and objectively for all allegations, including third-party and anonymous reports.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 2. A-C

§115.71 (c) 

Criminal and administrative agency investigations

Standard:

Investigators shall gather and preserve direct and circumstantial evidence, including any available physical and DNA evidence and any available electronic monitoring data; shall interview alleged victims, suspected perpetrators, and witnesses; and shall review prior complaints and reports of sexual abuse involving the suspected perpetrator.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3.

§115.71 (d) 

Criminal and administrative agency investigations

Standard:

When the quality of evidence appears to support criminal prosecution, the agency shall conduct compelled interviews only after consulting with prosecutors as to whether compelled interviews may be an obstacle for subsequent criminal prosecution.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 4., 5.

§115.71 (e) 

Criminal and administrative agency investigations

Standard:

The credibility of an alleged victim, suspect, or witness shall be assessed on an individual basis and shall not be determined by the person's status as inmate or staff. No agency shall require an inmate who alleges sexual abuse to submit to a polygraph examination or other truth-telling device as a condition for proceeding with the investigation of such an allegation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 6.

§115.71 (j) 

Criminal and administrative agency investigations

Standard:

The departure of the alleged abuser or victim from the employment or control of the facility or agency shall not provide a basis for terminating an investigation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 7.

§115.72

Evidentiary standard for administrative investigations

Standard:

The agency shall impose no standard higher than a preponderance of the evidence in determining whether allegations of sexual abuse or sexual harassment are substantiated.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 1.

§115.71 (f)(1)

Criminal and administrative agency investigations

Standard:

Administrative investigations shall include an effort to determine whether staff actions or failures to act contributed to the abuse

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 2. A-C

§115.71 (f)(2)

Criminal and administrative agency investigations

Standard:

Administrative investigations shall be documented in written reports that include a description of the physical and testimonial evidence, the reasoning behind credibility assessments, and investigative facts and findings.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 3. A-B

§115.71 (g)

Criminal and administrative agency investigations

Standard:

Criminal investigations shall be documented in a written report that contains a thorough description of physical, testimonial, and documentary evidence and attaches copies of all documentary evidence where feasible.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 4.

§115.71 (h)

Criminal and administrative agency investigations

Standard:

Substantiated allegations of conduct that appears to be criminal shall be referred for prosecution.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 5.

§115.71 (i)

Criminal and administrative agency investigations

Standard:

The agency shall retain all written reports referenced in paragraphs (f) and (g) of this section for as long as the alleged abuser is incarcerated or employed by the agency, plus five years.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 1.

§115.78 (a)

Disciplinary sanctions for inmates

Standard:

Inmates shall be subject to disciplinary sanctions pursuant to a formal disciplinary process following an administrative finding that the inmate engaged in inmate-on-inmate sexual abuse or following a criminal finding of guilt for inmate-on-inmate sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 2.

§115.78 (b)

Disciplinary sanctions for inmates

Standard:

Sanctions shall be commensurate with the nature and circumstances of the abuse committed, the inmate's disciplinary history, and the sanctions imposed for comparable offenses by other inmates with similar histories.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 3.

§115.78 (c)

Disciplinary sanctions for inmates

Standard:

The disciplinary process shall consider whether an inmate's mental disabilities or mental illness contributed to his or her behavior when determining what type of sanction, if any, should be imposed.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 4. A

§115.78 (d)

Disciplinary sanctions for inmates

Standard:

If the facility offers therapy, counseling, or other interventions designed to address and correct underlying reasons or motivations for the abuse, the facility shall consider whether to require the offending inmate to participate in such interventions as a condition of access to programming or other benefits.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 5.

§115.78 (e)

Disciplinary sanctions for inmates

Standard:

The agency may discipline an inmate for sexual contact with staff only upon a finding that the staff member did not consent to such contact.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 6. B

§115.78 (g)

Disciplinary sanctions for inmates

Standard:

An agency may, in its discretion, prohibit all sexual activity between inmates and may discipline inmates for such activity. An agency may not, however, deem such activity to constitute sexual abuse if it determines that the activity is not coerced.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

5) 7.

§115.78 (f)

Disciplinary sanctions for inmates

Standard:

For the purpose of disciplinary action, a report of sexual abuse made in good faith based upon a reasonable belief that the alleged conduct occurred shall not constitute falsely reporting an incident or lying, even if an investigation does not establish evidence sufficient to substantiate the allegation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

6) 1.

§115.86 (a)

Sexual abuse incident reviews

Standard:

The facility shall conduct a sexual abuse incident review at the conclusion of every sexual abuse investigation, including where the allegation has not been substantiated, unless the allegation has been determined to be unfounded.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

6) 1. A

§115.86 (b)

Sexual abuse incident reviews

Standard:

Such review shall ordinarily occur within 30 days of the conclusion of the investigation.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

6) 2.

§115.86 (c)

Sexual abuse incident reviews

Standard:

The review team shall include upper-level management officials, with input from line supervisors, investigators, and medical or mental health practitioners.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

6) 3. A-F

§115.86 (d)(1-6)

Sexual abuse incident reviews

Standard:

The review team shall: 

(1) Consider whether the allegation or investigation indicates a need to change policy or practice to better prevent, detect, or respond to sexual abuse; 

(2) Consider whether the incident or allegation was motivated by race; ethnicity; gender identity; lesbian, gay, bisexual, transgender, or intersex identification, status, or perceived status; or gang affiliation; or was motivated or otherwise caused by other group dynamics at the facility; 

(3) Examine the area in the facility where the incident allegedly occurred to assess whether physical barriers in the area may enable abuse;  

(4) Assess the adequacy of staffing levels in that area during different shifts;  

(5) Assess whether monitoring technology should be deployed or augmented to supplement supervision by staff; and 

(6) Prepare a report of its findings, including but not necessarily limited to determinations made pursuant to paragraphs (d)(1)-(d)(5) of this section, and any recommendations for improvement and submit such report to the facility head and PREA compliance manager. 

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

6) 3. G

§115.86 (e)

Sexual abuse incident reviews

Standard:

The facility shall implement the recommendations for improvement, or shall document its reasons for not doing so.
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Developing Strategies to Comply with the PREA Standards 


Compliance 


The United States Department of Justice (DOJ) recognizes that local jails are unique with regard 


to compliance with the PREA standards.  PREA required the Attorney General to promulgate 


standards for a wide range of confinement facilities, and Congress specifically mentioned jails, 


police lockups, and other facilities.   


In the preamble to the National Standards to Prevent, Detect, and Respond to Prison Rape, the 


DOJ states:  “PREA does not require State and local facilities to comply with the Department’s 


standards, nor does it enact a mechanism for the Department to direct or enforce such 


compliance; instead, the statute provides certain incentives for such confinement facilities to 


implement the standards.”  The incentives referred to in the standards are provided through 


Federally-funded corrections programs, few of which are available directly to jails. 


PREA Standard 115.12 requires that agencies enter into new contracts (or contract renewals) 


only with facilities that are compliant with the standards.  Thus, local agencies that are not 


compliant may face loss of their contracts with the state or other PREA-compliant agencies.  In 


addition, states themselves may independently decide, at their discretion, to require local 


facilities to comply or may create financial incentives to encourage compliance.  Furthermore, it 


is possible that private litigants may cite noncompliance as evidence that the facility is 


constitutionally deficient. 


Finally, in a state that operates unified systems, the state must, in order to avoid the financial 


consequences of noncompliance, demonstrate that all state-operated facilities, including jails, are 


in compliance. 


Jails not impacted by the financial incentives should make a conscious decision to comply or not 


with the standards.  Jails may choose to comply with the standards for many reasons, including 


but not limited to:   


(1) ensuring the sexual safety of inmates and staff;  


(2) recognizing that prevention of inmate sexual assault and abuse is a core component of jail 


security operations; 


(3) mitigating against litigation as the PREA standards are now considered accepted 


correctional practice; 


(4) demonstrating to all stakeholders the agency’s commitment to prevention of sexual 


assault;  


(5) promoting thorough investigative practices to protect both staff and inmates; and/or 


(6) ensuring that staff are appropriately trained in sexual assault prevention and response. 
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Zero-Tolerance; PREA Coordinator 


Should the jail determine it is in the best interests of inmates, staff, and the community to comply 


with the standards, here are highlights of administrative-related standards. 


PREA Standard 115.11 requires the agency to establish a zero-tolerance policy for sexual abuse 


and sexual harassment.  This policy outlines the agency’s approach to preventing, detecting, and 


responding to such conduct.  This standard also requires that the agency employ or designate an 


upper-level, agency-wide PREA coordinator with sufficient time and authority to develop, 


implement, and oversee agency efforts to comply with the PREA standards in all of its facilities.  


Where an agency operates more than one facility, each facility must designate a PREA 


compliance manager with sufficient time and authority to coordinate the facility’s efforts to 


comply with the PREA standards. 


In the overview of the PREA National Standards1 (pp. 23-24), the DOJ notes that the PREA 


coordinator should have access to agency and facility leadership on a regular basis and have the 


authority to work with other staff, managers, and supervisors to effect change if necessary.  The 


PREA compliance manager need not be “upper-level,” but should have access to facility staff, 


managers, and supervisors in order to guide implementation within the facility. 


Contracting With Other Entities for Confinement of Inmates 


Standard 115.12 requires that if an agency contracts with outside entities to hold the agency’s 


inmates it includes in any new contract or contract renewal that organization’s obligation to 


comply with the PREA standards. 


Supervision and Monitoring 


Standard 115.13 requires that each agency develop, implement, and document a staffing plan that 


provides adequate levels of staffing and video monitoring (where applicable).  Facilities must 


document times when they deviate from the plan and review the plan at least once per year.  


Facilities must also have a policy and practice of having specified supervisory staff conduct and 


document unannounced rounds that must occur on both night and day shifts. 


The DOJ provides significant guidance for this standard related to the implementation of the 


staffing plan, use of monitoring technology, and the conduct of unannounced rounds in the 


overview of the standards (pp. 27-30, 38-40). 


 


 


 


                                                           
1 All references to the final PREA standards (including page numbers) utilize the final rule located here.  
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Hiring and Promotion Decisions 


Standard 115.17 prohibits the agency from hiring, promoting, or contracting with anyone (that 


will have direct contact with inmates) who has engaged in, been convicted of, or been civilly or 


administratively adjudicated for engaging in sexual abuse in confinement settings.  The standard 


requires the agency to conduct criminal background checks and make its best efforts to contact 


prior institutional employers to obtain this information.  These checks must be repeated for all 


employees at least every five years. 


Upgrades to Facilities and Technologies 


Standard 115.18 requires the agency to consider the effect any design, acquisition, expansion or 


modification of physical plant or monitoring technology might have on the agency’s ability to 


protect inmates from sexual abuse.   


The DOJ provides guidance for this standard by listing a variety of methods that agencies could 


use to document this consideration for audit purposes (pp. 69-70). 


Inmate Access to Outside Confidential Support Services 


Standard 115.53 expects the agency to provide inmates who allege sexual abuse while in the 


agency’s custody with access to outside victim advocates and provide, post, or otherwise make 


accessible specific contact information for victim advocacy or rape crisis organizations.  Further, 


agencies are to enable reasonable communication between inmates and these organizations as 


well as inform inmates (prior to giving them access) of the extent to which agency policy 


governs monitoring of their communications and when reports of abuse will be forwarded to 


authorities in accordance with mandatory reporting laws.  Finally, agencies are required to 


maintain or attempt to enter into agreements with community service providers to provide 


inmates with confidential emotional support services related to the inmate’s sexual abuse while 


in custody. 


The DOJ provides guidance for this standard, noting that victims of sexual abuse should be 


provided with this information and given the ability to contact service providers regardless of the 


inmate’s past status as an abuser.  The DOJ also provides guidance regarding documentation of 


efforts to enter into agreements for auditing purposes (pp. 112-114). 


Preservation of Ability to Protect Inmates from Contact with Abusers 


Standard 115.66 prohibits the agency from entering into or renewing collective bargaining 


agreements that limit the agency’s ability to remove alleged staff sexual abusers from contact 


with inmates pending the outcome of an investigation. 
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The DOJ provides guidance for this standard by clarifying the intent of the standard and defining 


the limits of the standard related to other agreements that the agency might enter into (pp.125-


126). 


Disciplinary Sanctions for Staff 


Standard 115.76 states that staff should be subject to significant disciplinary sanctions for 


sustained violations of sexual abuse and harassment policies.  Termination should be the 


presumptive sanction for a staff person found guilty of sexual abuse, and such conduct should be 


reported to law enforcement and licensing agencies. 


The DOJ provides guidance for this standard by recognizing that the agency may not always be 


the final determiner of employee terminations.  Also, DOJ provides clarifying examples of what 


kinds of conduct could constitute a violation of agency policies (pp. 134-136). 


Corrective Action for Contractors and Volunteers 


Standard 115.77 states that any contractor or volunteer who engages in sexual abuse shall be 


prohibited from contact with inmates and shall be reported to law enforcement and relevant 


licensing bodies, where applicable.  Other violations of the agency’s sexual abuse or harassment 


policies could result in remedial measures and prohibition of further contact with inmates when 


appropriate. 


 


Resources 
  


 U.S. Department of Justice, National Institute of Corrections.  Staffing Analysis 


Workbook for Jails 2nd Edition (http://static.nicic.gov/Library/016827.pdf)  


 National Institute of Corrections and The Moss Group.  Prison Rape Elimination Act 


(PREA) Considerations for Policy Review (http://www.mossgroup.us/policy.html) 


 The Center for Innovative Public Policies, Inc. Policy Development Guide for Sheriffs 


and Jails 2002 (http://nicic.gov/Library/017925) 


 Evaluation of Colorado PREA Program – February 2009 


(http://nicic.gov/Library/023997) 


 The Project on Addressing Prison Rape.  Fifty State Survey of State Mandatory Reporting 


Laws (http://www.wcl.american.edu/endsilence/statesurveys.cfm) 


 The Project on Addressing Prison Rape.  Fifty State Survey of State Criminal Laws 


Prohibiting the Sexual Abuse of Individuals under Custodial Supervision  


(http://www.wcl.american.edu/endsilence/statesurveys.cfm) 


 The Project on Addressing Prison Rape.  Fifty State Survey of Sexual Assault Laws 


(http://www.wcl.american.edu/endsilence/statesurveys.cfm) 
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 The Project on Addressing Prison Rape.  Fifty State Survey of Child Exploitation Laws 


(http://www.wcl.american.edu/endsilence/statesurveys.cfm) 


 The Project on Addressing Prison Rape.  Fifty State Survey of Adult Sex Offender 


Registration Laws (http://www.wcl.american.edu/endsilence/statesurveys.cfm) 


 The Project on Addressing Prison Rape.  Fifty State Survey of Juvenile Sex Offender 


Registration Laws (http://www.wcl.american.edu/endsilence/statesurveys.cfm) 


 The Project on Addressing Prison Rape.  Fifty State Survey of Official Misconduct 


Statutes (http://www.wcl.american.edu/endsilence/statesurveys.cfm) 



http://www.wcl.american.edu/endsilence/statesurveys.cfm

http://www.wcl.american.edu/endsilence/statesurveys.cfm

http://www.wcl.american.edu/endsilence/statesurveys.cfm

http://www.wcl.american.edu/endsilence/statesurveys.cfm
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Self-Assessment Checklist

Section VI - Training and Education

1)  Inmate Orientation and Eduction

2)  Employee Training

3)  Employee Training and Design and Efficacy

4)  Contractor/Volunteer Training Content

1)  Inmate Orientation and Education

Yes

No

Standard

1. During the intake process, do staff inform inmates of the following?

Yes

No

A. The agency's zero-tolerance policy regarding sexual abuse and sexual harassment.

B.  How to report incidents or suspicions of sexual abuse or sexual harassment.

§115.33

During the intake process, inmates shall receive information explaining the agency’s zero-tolerance policy regarding sexual abuse and sexual harassment and how to report incidents or suspicions of sexual abuse or sexual harassment.

2. Within 30 days of intake, does the agency provide comprehensive education to inmates regarding the following:

Yes

No

A. Their right to be free from sexual abuse and sexual harassment.

B. Their rights to be free from retaliation for reporting such abuse or harassment.

C. Agency sexual abuse response policies and procedures.

   §115.33

Within 30 days of intake, the agency shall provide comprehensive education to inmates either in person or through video regarding their rights to be free from sexual abuse and sexual harassment and to be free from retaliation for reporting such incidents, and regarding agency policies and procedures for responding to such incidents.

  D. If the answer to (2) is YES, is this education done either in person or via video? 

§115.33

Within 30 days of intake, the agency shall provide comprehensive education to inmates either in person or through video regarding their rights to be free from sexual abuse and sexual harassment and to be free from retaliation for reporting such incidents, and regarding agency policies and procedures for responding to such incidents.

3. Does the agency have a plan to educate current inmates who have not received such education within one year of the effective date of the PREA standards? 

§115.33

Current inmates who have not received such education shall be educated within one year of the effective date of the PREA standards, and shall receive education upon transfer to a different facility to the extent that the policies and procedures of the inmate’s new facility differ from those of the previous facility.

4. Does the agency have a plan to provide education to all inmates upon transfer to a different facility to the extent that the policies and procedures of the inmate's new facility differ from those of the previous facility?  

§115.33

Current inmates who have not received such education shall be educated within one year of the effective date of the PREA standards, and shall receive education upon transfer to a different facility to the extent that the policies and procedures of the inmate’s new facility differ from those of the previous facility.

5. Does the agency maintain documentation of inmate participation in these education sessions?  

§115.33

The agency shall maintain documentation of inmate participation in these education sessions.

6. Does the agency provide inmate orientation and all subsequent education in formats accessible to all inmates, including those who are limited English proficient, deaf, visually impaired, or otherwise disabled, as well as to inmates who have limited reading skills?  

§115.33

The agency shall provide inmate education in formats accessible to all inmates, including those who are limited English proficient, deaf, visually impaired, or otherwise disabled, as well as to inmates who have limited reading skills.

7. In addition to providing such education, does the agency ensure that key information is continuously and readily available or visible to inmates through posters, inmate handbooks, or other written formats? 

 

§115.33	

In addition to providing such education, the agency shall ensure that key information is continuously and readily available or visible to inmates through posters, inmate handbooks, or other written formats.

2)  Employee Training

Yes

No

Standard

1. Does the agency train all employees who may have contact with inmates on the following?

Yes

No

A.  Its zero-tolerance policy for sexual abuse and sexual harassment.

B. How to fulfill their responsibilities under agency sexual abuse prevention, detection, reporting, and response policies and procedures.

C. Inmates' right to be free from sexual abuse and sexual harassment.

D. The right of inmates and employees to be free from retaliation for reporting sexual abuse and sexual harassment. 

E. The dynamics of sexual abuse and sexual harassment in confinement.

F. The common reactions of sexual abuse and sexual harassment victims. 

G. How to detect and respond to signs of threatened and actual sexual abuse.

H. How to avoid inappropriate relationships with inmates.

I. How to communicate effectively and professionally with inmates, including lesbian, gay, bisexual, transgender, intersex or gender nonconforming inmates.

J. How to comply with laws related to mandatory reporting of sexual abuse to outside authorities.

                § 115.31

The agency shall train all employees who may have contact with inmates on: (1) Its zero-tolerance policy for sexual abuse and sexual harassment; (2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment prevention, detection, reporting, and response policies and procedures; (3) Inmates’ right to be free from sexual abuse and sexual harassment; (4) The right of inmates and employees to be free from retaliation for reporting sexual abuse and sexual harassment; (5) The dynamics of sexual abuse and sexual harassment in confinement; (6) The common reactions of sexual abuse and sexual harassment victims; (7) How to detect and respond to signs of threatened and actual sexual abuse; (8) How to avoid inappropriate relationships with inmates; (9) How to communicate effectively and professionally with inmates, including lesbian, gay, bisexual, transgender, intersex, or gender nonconforming inmates; and (10) How to comply with relevant laws related to mandatory reporting of sexual abuse to outside authorities.

2. Does the agency train security staff in how to conduct cross-gender pat-down searches, and searches of transgender and intersex inmates, in a professional and respectful manner, and in the least intrusive manner possible consistent with security needs?

§ 115.15

The agency shall train security staff in how to conduct cross-gender pat-down searches, and searches of transgender and intersex inmates, in a professional and respectful manner, and in the least intrusive manner possible, consistent with security needs.

3. Are employee trainings tailored to the gender of inmates at the employee's facility? 

§ 115.31

Such training shall be tailored to the gender of the inmates at the employee’s facility. The employee shall receive additional training if the employee is reassigned from a facility that houses only male inmates to a facility that houses only female inmates, or vice versa.

A. If the answer to (3) is YES, do employees receive additional training if they are reassigned from a facility that houses only male inmates to a facility that houses only female inmates, or vice versa?

§ 115.31

Such training shall be tailored to the gender of the inmates at the employee’s facility. The employee shall receive additional training if the employee is reassigned from a facility that houses only male inmates to a facility that houses only female inmates, or vice versa.

4. Does the agency ensure that all full- and part-time medical and mental health care practitioners who work regularly in its facilities have been trained in the following: 

Yes

No

A. How to detect and assess signs of sexual 

     abuse and sexual harassment.

B.  How to preserve physical evidence of         sexual abuse.

C. How to respond effectively and professionally to victims of sexual abuse and sexual harassment.

D. How and to whom to report allegations or suspicions of sexual abuse.

 

 

 

 

§ 115.35

The agency shall ensure that all full- and part-time medical and mental health care practitioners who work regularly in its facilities have been trained in: (1) How to detect and assess signs of sexual abuse and sexual harassment; (2) How to preserve physical evidence of sexual abuse; (3) How to respond effectively and professionally to victims of sexual abuse and sexual harassment; and (4) How and to whom to report allegations or suspicions of sexual abuse and sexual harassment.

5. Do medical and mental health care practitioners that are employed by the agency also receive the following training? 

Yes

No

A. The agency's zero-tolerance policy for sexual abuse and sexual harassment. 

B.  How to fulfill their responsibilities under agency sexual abuse and sexual harassment prevention, detection, reporting, and response policies and procedures.

C. Inmates' right to be free from sexual abuse and sexual harassment.

D. The right of inmates and employees to be free from retaliation for reporting sexual abuse and sexual harassment.

E. The dynamics of sexual abuse and sexual harassment in confinement. 

F. The common reactions of sexual abuse and sexual harassment victims. 

G. How to detect and respond to signs of threatened and actual sexual abuse. 

H. How to avoid inappropriate relationships with inmates.

I. How to communicate effectively and professionally with inmates, including lesbian, gay, bisexual, transgender, intersex or gender nonconforming inmates.

J. How to comply with laws related to mandatory reporting of sexual abuse to outside authorities.

 

 

§ 115.35

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner’s status at the agency.

6. Do medical staff employed by the agency conduct forensic examinations?

§ 115.35

If medical staff employed by the agency conduct forensic examinations, such medical staff shall receive the appropriate training to conduct such examinations.

A. If the answer to (6) is YES, do medical staff receive the appropriate training to conduct such examinations?

§ 115.35

If medical staff employed by the agency conduct forensic examinations, such medical staff shall receive the appropriate training to conduct such examinations.

i. If the answer to (A) is YES, does the agency maintain documentation that practitioners have received the training referenced in this standard either from the agency or elsewhere? 

§ 115.35

The agency shall maintain documentation that medical and mental health practitioners have received the training referenced in this standard either from the agency or elsewhere.

3)  Employee Training Design and Efficacy

Yes

No

Standard

1. Does the agency have a plan to ensure that all current employees who have not received such training will be trained within one year of the effective date of the PREA standards (August 20, 2012)? 

§ 115.31

All current employees who have not received such training shall be trained within one year of the effective date of the PREA standards, and the agency shall provide each employee with refresher training every two years to ensure that all employees know the agency’s current sexual abuse and sexual harassment policies and procedures. In years in which an employee does not receive refresher training, the agency shall provide refresher information on current sexual abuse and sexual harassment policies.

2. Does the agency have a plan to provide each employee with refresher training every two years to ensure that all employees know the agency's current sexual abuse and sexual harassment policies and procedures? 

§ 115.31

All current employees who have not received such training shall be trained within one year of the effective date of the PREA standards, and the agency shall provide each employee with refresher training every two years to ensure that all employees know the agency’s current sexual abuse and sexual harassment policies and procedures. In years in which an employee does not receive refresher training, the agency shall provide refresher information on current sexual abuse and sexual harassment policies.

3. In the years in which an employee does not receive refresher training, does the agency provide refresher information on current sexual abuse and sexual harassment policies?

§ 115.31

All current employees who have not received such training shall be trained within one year of the effective date of the PREA standards, and the agency shall provide each employee with refresher training every two years to ensure that all employees know the agency’s current sexual abuse and sexual harassment policies and procedures. In years in which an employee does not receive refresher training, the agency shall provide refresher information on current sexual abuse and sexual harassment policies.

4. Does the agency document, via employee signature or electronic verification, employees' verification that they understand the training they have received?

§ 115.31

The agency shall document, through employee signature or electronic verification, that employees understand the training they have received.

4)  Contractor/Volunteer Training Content

Yes

No

Standard

1. Does the agency ensure that all volunteers and contractors who have contact with inmates have been trained on their responsibilities under the agency's sexual abuse and sexual harassment prevention, detection, and response policies and procedures?

§ 115.32         

The agency shall ensure that all volunteers and contractors who have contact with inmates have been trained on their responsibilities under the agency’s sexual abuse and sexual harassment prevention, detection, and response policies and procedures.

A. If the answer to (1) is YES, are all volunteers and contractors who have contact with inmates notified of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment and informed how to report sexual abuse?

§ 115.32         

The level and type of training provided to volunteers and contractors shall be based on the services they provide and level of contact they have with inmates, but all volunteers and contractors who have contact with inmates shall be notified of the agency’s zero-tolerance policy regarding sexual abuse and sexual harassment and informed how to report such incidents.

B. If the answer to (1) is YES, is the level and type of training provided to volunteers and contractors based on the services they provide and level of contact they have with inmates?    

§ 115.32         

The level and type of training provided to volunteers and contractors shall be based on the services they provide and level of contact they have with inmates, but all volunteers and contractors who have contact with inmates shall be notified of the agency’s zero-tolerance policy regarding sexual abuse and sexual harassment and informed how to report such incidents.

C. If the answer to (1) is YES, does the agency maintain documentation confirming that volunteers and contractors understand the training they have received? 

§ 115.32         

The agency shall maintain documentation confirming that volunteers and contractors understand the training they have received.

2.  Does the agency utilize contract medical or mental health care practitioners? 

Such report shall include a comparison of the current year’s data and corrective actions with those from prior years and shall provide an assessment of the agency’s progress in addressing sexual abuse.

A. If the answer to (2) is YES, do contract medical and mental health care practitioners receive the following training and information (consistent with § 115.32)? 

Yes

No

i.  Training on their responsibilities under the agency's sexual abuse and sexual harassment prevention, detection and response policies and procedures. 

ii. Notification of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment.

iii. Information on how to report sexual abuse and sexual harassment.

 

 

 

 

§115.35

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner’s status at the agency.

3.  Does the agency utilize volunteer medical or mental health care practitioners?

Such report shall include a comparison of the current year’s data and corrective actions with those from prior years and shall provide an assessment of the agency’s progress in addressing sexual abuse.

A. If the answer to (3) is YES, do volunteer medical and mental health care practitioners receive the following training and information (consistent with § 115.32)?

Yes

No

i.  Training on their responsibilities under the agency's sexual abuse and sexual harassment prevention, detection and response policies and procedures. 

ii. Notification of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment.

iii. Information on how to report sexual abuse and sexual harassment.

 

 

 

 

 

 

 

§115.35

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner’s status at the agency.

§115.33  (a) -- Inmate education

Standard:

Priority Level:

During the intake process, inmates shall receive information explaining the agency's zero-tolerance policy regarding sexual abuse and sexual harassment and how to report incidents or suspicions of sexual abuse or sexual harassment.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.33 (b) -- Inmate education

Standard:

Priority Level:

Within 30 days of intake, the agency shall provide comprehensive education to inmates either in person or through video regarding their rights to be free from sexual abuse and sexual harassment and to be free from retaliation for reporting such incidents, and regarding agency policies and procedures for responding to such incidents.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.33 (c) -- Inmate education

Standard:

Priority Level:

Current inmates who have not received such education shall be educated within one year of the effective date of the PREA standards, and shall receive education upon transfer to a different facility to the extent that the policies and procedures of the inmate's new facility differ from those of the previous facility.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.33 (e) -- Inmate education

Standard:

Priority Level:

The agency shall maintain documentation of inmate participation in these education sessions.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.33 (d) -- Inmate education

Standard:

Priority Level:

The agency shall provide inmate education in formats accessible to all inmates, including those who are limited English proficient, deaf, visually impaired, or otherwise disabled, as well as to inmates who have limited reading skills.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.33 (f) -- Inmate education

Standard:

Priority Level:

In addition to providing such education, the agency shall ensure that key information is continuously and readily available or visible to inmates through posters, inmate handbooks, or other written formats.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.31 (a) -- Employee training

Standard:

Priority Level:

The agency shall train all employees who may have contact with inmates on:  (1) Its zero-tolerance policy for sexual abuse and sexual harassment;  (2) How to fulfill their responsibilities under agency sexual abuse and sexual harassment prevention, detection, reporting, and response policies and procedures;  (3) Inmates' right to be free from sexual abuse and sexual harassment;  (4) The right of inmates and employees to be free from retaliation for reporting sexual abuse and sexual harassment;  (5) The dynamics of sexual abuse and sexual harassment in confinement;  (6) The common reactions of sexual abuse and sexual harassment victims;  (7) How to detect and respond to signs of threatened and actual sexual abuse;  (8) How to avoid inappropriate relationships with inmates;  (9) How to communicate effectively and professionally with inmates, including lesbian, gay, bisexual, transgender, intersex, or gender nonconforming inmates; and  (10) How to comply with relevant laws related to mandatory reporting of sexual abuse to outside authorities.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.15 (f) -- Limits to cross-gender viewing and searches

Standard:

Priority Level:

The agency shall train security staff in how to conduct cross-gender pat-down searches, and searches of transgender and intersex inmates, in a professional and respectful manner, and in the least intrusive manner possible, consistent with security needs.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.31 (b) -- Employee training

Standard:

Priority Level:

Such training shall be tailored to the gender of the inmates at the employee's facility. The employee shall receive additional training if the employee is reassigned from a facility that houses only male inmates to a facility that houses only female inmates, or vice versa.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.35  (a) -- Specialized training: Medical and mental health care

Standard:

Priority Level:

The agency shall ensure that all full- and part-time medical and mental health care practitioners who work regularly in its facilities have been trained in:  (1) How to detect and assess signs of sexual abuse and sexual harassment;  (2) How to preserve physical evidence of sexual abuse;  (3) How to respond effectively and professionally to victims of sexual abuse and sexual harassment; and  (4) How and to whom to report allegations or suspicions of sexual abuse and sexual harassment.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.35  (d) -- Specialized training: Medical and mental health care

Standard:

Priority Level:

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner's status at the agency.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.35  (b) -- Specialized training: Medical and mental health care

Standard:

Priority Level:

If medical staff employed by the agency conduct forensic examinations, such medical staff shall receive the appropriate training to conduct such examinations.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.35  (c) -- Specialized training: Medical and mental health care

Standard:

Priority Level:

The agency shall maintain documentation that medical and mental health practitioners have received the training referenced in this standard either from the agency or elsewhere.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.31 (c) -- Employee training

Standard:

Priority Level:

All current employees who have not received such training shall be trained within one year of the effective date of the PREA standards, and the agency shall provide each employee with refresher training every two years to ensure that all employees know the agency's current sexual abuse and sexual harassment policies and procedures. In years in which an employee does not receive refresher training, the agency shall provide refresher information on current sexual abuse and sexual harassment policies.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.31 (d) -- Employee training

Standard:

Priority Level:

The agency shall document, through employee signature or electronic verification, that employees understand the training they have received.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.32 (a) -- Volunteer and contractor training

Standard:

Priority Level:

The agency shall ensure that all volunteers and contractors who have contact with inmates have been trained on their responsibilities under the agency's sexual abuse and sexual harassment prevention, detection, and response policies and procedures.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.32 (b) -- Volunteer and contractor training

Standard:

Priority Level:

The level and type of training provided to volunteers and contractors shall be based on the services they provide and level of contact they have with inmates, but all volunteers and contractors who have contact with inmates shall be notified of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment and informed how to report such incidents.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.32 (c) -- Volunteer and contractor training

Standard:

Priority Level:

The agency shall maintain documentation confirming that volunteers and contractors understand the training they have received.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.35 (d) -- Specialized training: Medical and mental health care

Standard:

Priority Level:

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner's status at the agency.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.35 (d) -- Specialized training: Medical and mental health care

Standard:

Priority Level:

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner's status at the agency. 

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1. A, B

§115.33  (a)

Inmate education

Standard:

During the intake process, staff shall inform inmates of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment and how to report incidents or suspicions of sexual abuse or sexual harassment.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2. A-C, 2D.

§115.33  (b)

Inmate education

Standard:

During the intake process, staff shall inform inmates of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment and how to report incidents or suspicions of sexual abuse or sexual harassment.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 3., 4.

§115.33  (b)

Inmate education

Standard:

Current inmates who have not received such education shall be educated within one year of the effective date of the PREA standards, and shall receive education upon transfer to a different facility to the extent that the policies and procedures of the inmate's new facility differ from those of the previous facility.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 5.

§115.33  (e)

Inmate education

Standard:

The agency shall maintain documentation of inmate participation in these education sessions.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 6.

§115.33 (d)

Inmate education

Standard:

The agency shall provide inmate education in formats accessible to all inmates, including those who are limited English proficient, deaf, visually impaired, or otherwise disabled, as well as to inmates who have limited reading skills.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 7.

§115.33 (f)

Inmate education

Standard:

In addition to providing such education, the agency shall ensure that key information is continuously and readily available or visible to inmates through posters, inmate handbooks, or other written formats.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1. A-J

§115.31  (a)

Employee training

Standard:

The agency shall train all employees who may have contact with inmates on: 

(1)  Its zero-tolerance policy for sexual abuse and sexual harassment;

(2)  How to fulfill their responsibilities under agency sexual abuse and sexual harassment prevention, detection, reporting, and response policies and procedures; 

(3)  Inmates' right to be free from sexual abuse and sexual harassment; 

(4)  The right of inmates and employees to be free from retaliation for reporting sexual abuse and sexual harassment; 

(5)  The dynamics of sexual abuse and sexual harassment in confinement; 

(6)  The common reactions of sexual abuse and sexual harassment victims; 

(7)   How to detect and respond to signs of threatened and actual sexual abuse; 

(8)  How to avoid inappropriate relationships with inmates; and 

(9)  How to communicate effectively and professionally with inmates, including lesbian, gay, bisexual, transgender, intersex, or gender nonconforming inmates; and

(10) How to comply with relevant laws related to mandatory reporting of sexual abuse to outside authorities.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2.

§115.15 (f)

Limits to cross-gender viewing and searches

Standard:

The agency shall train security staff in how to conduct cross-gender pat-down searches, and searches of transgender and intersex inmates, in a professional and respectful manner, and in the least intrusive manner possible, consistent with security needs.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3., 3. A

§115.31  (b)

Employee training

Standard:

Such training shall be tailored to the gender of the inmates at the employee's facility. The employee shall receive additional training if the employee is reassigned from a facility that houses only male inmates to a facility that houses only female inmates, or vice versa.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 4. A-D

§115.35  (a)

Specialized training: Medical and mental health care

Standard:

The agency shall ensure that all full- and part-time medical and mental health care practitioners who work regularly in its facilities have been trained in: 

(1)  How to detect and assess signs of sexual abuse and sexual harassment; 

(2)  How to preserve physical evidence of sexual abuse; 

(3) How to respond effectively and professionally to victims of sexual abuse and sexual harassment; and 

(4)  How and to whom to report allegations or suspicions of sexual abuse and sexual harassment.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 5. A-J

§115.35  (d)

Specialized training: Medical and mental health care

Standard:

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner's status at the agency.

2) 6. A

§115.35  (b)

Specialized training: Medical and mental health care

Standard:

If medical staff employed by the agency conduct forensic examinations, such medical staff shall receive the appropriate training to conduct such examinations.

2) 6. A. i

§115.35  (c)

Specialized training: Medical and mental health care

Standard:

The agency shall maintain documentation that medical and mental health practitioners have received the training referenced in this standard either from the agency or elsewhere.

3) 1., 2., 3.

§115.31 (c)

Employee training

Standard:

All current employees who have not received such training shall be trained within one year of the effective date of the PREA standards, and the agency shall provide each employee with refresher training every two years to ensure that all employees know the agency's current sexual abuse and sexual harassment policies and procedures. In years in which an employee does not receive refresher training, the agency shall provide refresher information on current sexual abuse and sexual harassment policies.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 4.

§115.31 (d)

Employee training

Standard:

The agency shall document, through employee signature or electronic verification, that employees understand the training they have received.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 1.

§115.32 (a)

Volunteer and contractor training

Standard:

The agency shall ensure that all volunteers and contractors who have contact with inmates have been trained on their responsibilities under the agency's sexual abuse and sexual harassment prevention, detection, and response policies and procedures.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 1. A, B

§115.32 (b)

Volunteer and contractor training

Standard:

The level and type of training provided to volunteers and contractors shall be based on the services they provide and level of contact they have with inmates, but all volunteers and contractors who have contact with inmates shall be notified of the agency's zero-tolerance policy regarding sexual abuse and sexual harassment and informed how to report such incidents.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 1. C

§115.32 (c)

Volunteer and contractor training

Standard:

The agency shall maintain documentation confirming that volunteers and contractors understand the training they have received.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 2. A.   i-iii

§115.35 (d)

Specialized training: Medical and mental health care

Standard:

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner's status at the agency.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

4) 3. A. A-C

§115.35 (d)

Specialized training: Medical and mental health care

Standard:

Medical and mental health care practitioners shall also receive the training mandated for employees under §115.31 or for contractors and volunteers under §115.32, depending upon the practitioner's status at the agency.
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Data Collection

Self-Assessment Checklist

Section VII - Data Collection

1)  Data Collection Processes

2)  Data Usage

3)  Data Management

1)  Data Collection Processes

Yes

No

Standard

1. Does the agency collect accurate, uniform data for every allegation of sexual abuse at facilities under its direct control using a standardized instrument and set of definitions?  

§115.87

The agency shall collect accurate, uniform data for every allegation of sexual abuse at facilities under its direct control using a standardized instrument and set of definitions.

2. Does the incident-based data collected include, at a minimum, the data necessary to answer all questions from the most recent version of the Survey of Sexual Violence conducted by the Department of Justice's Bureau of Justice Statistics?  

§115.87

The incident-based data collected shall include, at a minimum, the data necessary to answer all questions from the most recent version of the Survey of Sexual Violence conducted by the Department of Justice.

3. Does the agency maintain, review, and collect data as needed from all available incident-based documents, including reports, investigation files, and sexual abuse incident reviews?   

§115.87

The agency shall maintain, review, and collect data as needed from all available incident-based documents, including reports, investigation files, and sexual abuse incident reviews.

4. Does the agency aggregate the incident-based sexual abuse data at least annually?  

§115.87

The agency shall aggregate the incident-based sexual abuse data at least annually.

5. Does the agency also obtain incident-based and aggregated data from every private facility with which it contracts for the confinement of its inmates?   

§115.87

The agency also shall obtain incident-based and aggregated data from every private facility with which it contracts for the confinement of its inmates.

2)  Data Usage

Yes

No

Standard

1. Upon request, can the agency provide all such data from the previous year to the Department of Justice no later than June 30?  

§115.87

Upon request, the agency shall provide all such data from the previous calendar year to the Department of Justice no later than June 30.

2. Does the agency review data collected and aggregated pursuant to §115.87 in order to assess and improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices, and training, including the following:

Yes

No

A.  Identifying problem areas.

B.  Taking corrective action on an ongoing        basis.

 

§115.88

The agency shall review data collected and aggregated pursuant to §115.87 in order to assess and improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices, and training, including by: (1) Identifying problem areas; (2) Taking corrective action on an ongoing basis; and (3) Preparing an annual report of its findings and corrective actions for each facility, as well as the agency as a whole.

3.  Does the agency prepare an annual report of its findings from its data review and any corrective actions for each facility, as well as the agency as a whole? 

§115.88

Such report shall include a comparison of the current year’s data and corrective actions with those from prior years and shall provide an assessment of the agency’s progress in addressing sexual abuse.

A. If the answer to (3) is YES, does the agency's annual report include the following:

Yes

No

i.  A comparison of the current year's data and corrective actions with those from prior years.

ii. An assessment of the agency's progress in addressing sexual abuse?

 

 

§115.88

Such report shall include a comparison of the current year’s data and corrective actions with those from prior years and shall provide an assessment of the agency’s progress in addressing sexual abuse.

B. If the answer to (3) is YES, is the agency's report approved by the agency head and made readily available to the public through its website or, if it does not have one, through other means?

§115.88

The agency’s report shall be approved by the agency head and made readily available to the public through its website or, if it does not have one, through other means.

C. If the answer to (3) is YES, does the agency redact specific material from the reports when publication would present a clear and specific threat to the safety and security of a facility, but indicate the nature of the material redacted? 

§115.88

The agency may redact specific material from the reports when publication would present a clear and specific threat to the safety and security of a facility, but must indicate the nature of the material redacted.

3)  Data Management

Yes

No

Standard

1. Does the agency ensure that data collected pursuant to § 115.87 are securely retained?  

§115.89

The agency shall ensure that data collected pursuant to §115.87 are securely retained.

2. Does the agency make all aggregated sexual abuse data, from facilities under its direct control and private facilities with which it contracts, readily available to the public at least annually through its website?

§115.89

The agency shall make all aggregated sexual abuse data, from facilities under its direct control and private facilities with which it contracts, readily available to the public at least annually through its website or, if it does not have one, through other means.

A. If the answer to (2) is NO, does it make it available through 

     other means? 

§115.89

The agency shall make all aggregated sexual abuse data, from facilities under its direct control and private facilities with which it contracts, readily available to the public at least annually through its website or, if it does not have one, through other means.

3. Before making aggregated sexual abuse data publicly available, does the agency remove all personal identifiers?  

§115.89

Before making aggregated sexual abuse data publicly available, the agency shall remove all personal identifiers.

4. Does the agency maintain sexual abuse data collected pursuant to § 115.87 for at least 10 years after the date of its initial collection unless Federal, State, or local law requires otherwise? 

§115.89

The agency shall maintain sexual abuse data collected pursuant to §115.87 for at least 10 years after the date of the initial collection unless Federal, State, or local law requires otherwise.

§115.87(a) -- Data collection	

Standard:

Priority Level:

The agency shall collect accurate, uniform data for every allegation of sexual abuse at facilities under its direct control using a standardized instrument and set of  definitions.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Best Practice

Standard:

Priority Level:

The incident-based data collected shall include, at a minimum, the data necessary to answer all questions from the most recent version of the Survey of Sexual Violence conducted by the Department of Justice.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.87 (d) -- Data collection

Standard:

Priority Level:

The agency shall maintain, review, and collect data as needed from all available incident-based documents, including reports, investigation files, and sexual abuse incident reviews.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.87 (b) -- Data collection

Standard:

Priority Level:

The agency shall aggregate the incident-based sexual abuse data at least annually.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.87 (e) -- Data collection	

Standard:

Priority Level:

The agency also shall obtain incident-based and aggregated data from every private facility with which it contracts for the confinement of its inmates.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.87 (f) -- Data collection

Standard:

Priority Level:

Upon request, the agency shall provide all such data from the previous calendar year to the Department of Justice no later than June 30.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.88 (a)(1-2) -- Data review for corrective action	

Standard:

Priority Level:

The agency shall review data collected and aggregated pursuant to §115.87 in order to assess and improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices, and training, including by:  (1) Identifying problem areas;  (2) Taking corrective action on an ongoing basis; and  

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.88 (a)(3) -- Data review for corrective action	

Standard:

Priority Level:

The agency shall review data collected and aggregated pursuant to §115.87 in order to assess and improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices, and training, including by:  Preparing an annual report of its findings and corrective actions for each facility, as well as the agency as a whole.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.88 (b) -- Data review for corrective action

Standard:

Priority Level:

Such report shall include a comparison of the current year's data and corrective actions with those from prior years and shall provide an assessment of the agency's progress in addressing sexual abuse.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.88 (c) -- Data review for corrective action

Standard:

Priority Level:

The agency's report shall be approved by the agency head and made readily available to the public through its website or, if it does not have one, through other means.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.88 (d) -- Data review for corrective action	

Standard:

Priority Level:

The agency may redact specific material from the reports  when publication would present a clear and specific threat to the safety and security of a facility, but must indicate the nature of the material redacted.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.89 (a) -- Data storage, publication, and destruction	

Standard:

Priority Level:

The agency shall ensure that data collected pursuant to §115.87 are securely retained.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.89 (b) -- Data storage, publication, and destruction

Standard:

Priority Level:

The agency shall make all aggregated sexual abuse data, from facilities under its direct control and private facilities with which it contracts, readily available to the public at least annually through its website or, if it does not have one, through other means.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.89 (c) -- Data storage, publication, and destruction

Standard:

Priority Level:

Before making aggregated sexual abuse data publicly available, the agency shall remove all personal identifiers.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

§115.89 (d) -- Data storage, publication, and destruction

Standard:

Priority Level:

The agency shall maintain sexual abuse data collected pursuant to §115.87 for at least 10 years after the date of the initial collection unless Federal, State, or local law requires otherwise.

Implementation Level:

Responsible Parties:  

Internal:  

External:  

Available Resources:  

Required Resources:  

Notes:  

Question

Standard

Language

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 1.

§115.87 (a)

Data collection

Standard:

The agency shall collect accurate, uniform data for every allegation of sexual abuse at facilities under its direct control using a standardized instrument and set of definitions.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 2.

§115.87 (c)

Data collection

Standard:

The incident-based data collected shall include, at a minimum, the data necessary to answer all questions from the most recent version of the Survey of Sexual Violence conducted by the Department of Justice.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 3.

§115.87 (d)

Data collection

Standard:

The agency shall maintain, review, and collect data as needed from all available incident-based documents, including reports, investigation files, and sexual abuse incident reviews.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 4.

§115.87 (b)

Data collection

Standard:

The agency shall aggregate the incident-based sexual abuse data at least annually.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

1) 5.

§115.87 (e)

Data collection

Standard:

The agency also shall obtain incident-based and aggregated data from every private facility with which it contracts for the confinement of its inmates.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 1.

§115.87 (f)

Data collection

Standard:

Upon request, the agency shall provide all such data from the previous calendar year to the Department of Justice no later than June 30.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 2.,  2. A-B,

§115.88 (a)(1-2)

Data review for corrective action

Standard:

The agency shall review data collected and aggregated pursuant to § 115.87 in order to assess and improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices, and training, including:

(1)  Identifying problem areas;

(2)  Taking corrective action on an ongoing basis; and

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3.

§115.88 (a)(3)

Data review for corrective action

Standard:

The agency shall review data collected and aggregated pursuant to § 115.87 in order to assess and improve the effectiveness of its sexual abuse prevention, detection, and response policies, practices, and training, including 

      Preparing an annual report of its findings and corrective actions for each facility, as well as                  the agency as a whole

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3. A,  i- ii

 §115.88 (b)

Data review for corrective action

Standard:

Such report shall include a comparison of the current year's data and corrective actions with those from prior years and shall provide an assessment of the agency's progress in addressing sexual abuse.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3. B

§115.88 (c)

Data review for corrective action

Standard:

The agency's report shall be approved by the agency head and made readily available to the public through its website or, if it does not have one, through other means.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

2) 3. C

§115.88 (d)

Data review for corrective action

Standard:

The agency may redact specific material from the reports when publication would present a clear and specific threat to the safety and security of a facility, but must indicate the nature of the material redacted.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 1.

§115.89 (a)

Data storage, publication, and destruction

Standard:

The agency shall ensure that data collected pursuant to §115.87 are securely retained.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 2., 2. A

§115.89 (b)

Data storage, publication, and destruction

Standard:

The agency shall make all aggregated sexual abuse data, from facilities under its direct control and private facilities with which it contracts, readily available to the public at least annually through its website or, if it does not have one, through other means.	


An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 3.

§115.89 (c)

Data storage, publication, and destruction

Standard:

Before making aggregated sexual abuse data publicly available, the agency shall remove all personal identifiers.

An agency shall have a written policy mandating zero tolerance toward all forms of sexual abuse and sexual harassment and outlining the agency’s approach to preventing,detecting, and responding to such conduct.

3) 4.

§115.89 (d)

Data storage, publication, and destruction

Standard:

The agency shall maintain sexual abuse data collected pursuant to §115.87 for at least 10 years after the date of the initial collection unless Federal, State, or local law requires otherwise.

9.0.0.2.20101008.1.734229

		CurrentPage: 

		PageCount: 

		LastPage: 

		FirstPage: 

		Yes: 

		No: 

		Button2: 

		DateTimeField1: 

		DateTimeField2: 

		High: 

		Med: 

		Low: 

		NotImp: 

		PartImp: 

		FullImp: 

		txtInt: 

		txtExt: 

		txtAvaRes: 

		txtReqRes: 

		txtNotes: 

		Button1: 











Implementing The Prison Rape Elimination Act:  A Toolkit for Jails 


1 


Investigations 


Policies to Ensure Referrals of Allegations for Investigations 


Standard 115.22 requires agencies to ensure that an administrative or criminal investigation is 
completed for all allegations of sexual abuse and sexual harassment, and requires the agency 


to have a policy ensuring that all allegations of sexual abuse and sexual harassment are referred 


to an agency with the legal authority to conduct criminal investigations.  The standard requires 


the agency to document all such referrals, and to post its policy on its website (or otherwise 


make it available to the public). Additionally, the policy must describe the investigative 


responsibilities of the agency and the investigating entity, if the agency itself does not have the 


legal authority to investigate allegations. Finally, the standard requires all state entities and 


DOJ components responsible for conducting investigations of sexual abuse or harassment to 


have in place a policy governing the conduct of such investigations. 


The DOJ clarifies that an agency need not definitively determine whether behavior is criminal


before referring it for investigation; it need only refer allegations of potentially criminal behavior 


(p. 79). The DOJ also recommends that agencies explore the viability of entering into


memoranda of understanding with outside investigative agencies and with prosecutorial


agencies (p. 77).


Specialized Training: Investigations 


Standard 115.34 lists the topics to be included in the training of all investigators conducting 


investigations of sexual abuse in confinement settings, including investigators employed by


agencies, state entities, and DOJ components.  The standard requires agencies to maintain


documentation of the training. 


The DOJ clarifies that training on the topic of distinguishing between abusive and consensual 


sexual contact should be considered part of the relevant training in conducting sexual abuse
investigations in confinement settings as mandated by the standard, and states that the National 


Resource Center on Prison Rape will assist in the provision of specialized training to 


investigators (pp. 86-87). 


Agency Protection Duties 


Standard 115.62 requires agencies to take immediate action to protect an inmate upon learn- 


ing that the inmate is subject to a substantial risk of imminent sexual abuse.


Reporting to Other Confinement Facilities 


In the event that an inmate alleges that sexual abuse occurred at another facility, Standard


115.63 requires agencies to document those allegations and report to the head of the facility or


appropriate office of the agency where the abuse is alleged to have occurred as soon as possible,


but no later than 72 hours after receiving the notification,.  Additionally, the standard requires 
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any facility or agency office that receives that notification to ensure that the allegation


is investigated in accordance with PREA standards.  


The DOJ notes that it does not expect facilities to be able to identify the appropriate investigative


staff at other facilities, especially at facilities operated by other agencies. When a facility is


uncertain about whom to contact, it may simply contact the facility head (pp. 120-121).


Staff First Responder Duties 


Standard 115.64 outlines requirements for security staff members who are the first to respond to 


a report that an inmate was sexually abused.  The standard lists four steps, including steps to 
separate the alleged victim and abuser, preserve any crime scenes, and collect any physical 


evidence.  The standard also outlines the actions to be taken by first responders who are not 


security staff.


Coordinated Response 


Standard 115.65 requires facilities to develop written institutional plans to coordinate the actions 
taken in response to incidents of sexual abuse.  The plans should coordinate actions of staff first 
responders, medical and mental health practitioners, investigators, and facility leadership.


The DOJ clarifies that this standard only requires facilities to coordinate actions among those


involved, not to take actions outside the scope of their authority (p. 123). Additionally, the DOJ 


recommends a number of items to include in the written institutional plan (p. 123) and 


encourages facilities to formalize the composition of their response teams.  Finally, there is some


guidance around the auditing of this standard (p. 124). 


Post-Allegation Protective Custody 


Standard 115.68 requires the agency to comply with the requirements of 115.43 (see Inmate


Screening section) in any use of segregated housing to protect an inmate who is alleged to have


suffered sexual abuse.


Criminal and Administrative Agency Investigations 


Standard 115.71 has a number of requirements for agencies with the legal capability of


conducting their own investigations into allegations of sexual abuse and sexual harassment.
These requirements address when investigations occur, who conducts the investigations, what 


the investigators do, how they record their actions, when they conduct compelled interviews of 


employees, how they assess victim and witness credibility, when they refer allegations for 


prosecution, and how long agencies should retain records, among other things.  Additionally,


this standard requires all state entities and DOJ components conducting such investigations to 


comply with this standard.  


Finally, this standard requires all agencies that rely on outside investigative entities


(for investigating sexual abuse) to cooperate with these entities during the course of an


investigation.  
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Such agencies must also remain informed about the progress of the investigation that


is conducted by the outside entity. 


The DOJ provides guidance on when an agency should consider administrative investigations


(violation of internal agency rules) versus criminal investigations, as well as the use of the


polygraph.  The retention period of records is addressed (pp. 131-133). 


Evidentiary Standard for Administrative Investigations 


Standard 115.72 requires agencies to impose a standard no higher than a preponderance of the 


evidence in determining whether allegations of sexual abuse or sexual harassment are 
substantiated. 


Reporting to Inmates 


Standard 115.73 has a number of agency requirements following a determination that an 
allegation was substantiated, unsubstantiated, or unfounded.  Unless an allegation is 


determined to be unfounded, at the conclusion of the investigation the agency must inform the 


inmate who made the allegation of sexual abuse of the status of the accused staff abuser.  


‘Status’ includes whether the staff member is posted within the inmate’s unit; whether the staff 
member is employed at the facility; and whether the staff member has been indicted or convicted 


of a charge related to sexual abuse within the facility.  The agency is similarly required to 


inform the inmate of indictments or convictions of alleged inmate abusers.


The DOJ specifies that this reporting requirement does not require an agency to explain the


reasons for a staff member’s posting or employment status to the alleged victim.  Additionally,


the agency is not required to gather information regarding indictments or convictions; the


agency must only inform the inmate upon learning the information(p. 135).      Finally, the DOJ


encourages agencies to share other information such as remedial actions taken or updates on


investigation status as a best practice (p. 136). 


Click here for additional information about the conduct of investigations.


Disciplinary Sanctions for Inmates 


Standard 115.78 requires that agencies subject inmates who are found guilty of engaging in


inmate-on-inmate sexual abuse (either through an administrative or criminal investigation) to


disciplinary sanctions. The standard establishes requirements to determine the type and level of 


sanction to be imposed.  The standard prohibits disciplining an inmate for sexual contact with


staff unless it is found that the staff member did not consent to the contact.  Additionally, the


standard prohibits agencies from considering an inmate report of sexual abuse made in good


faith based upon a reasonable belief that the alleged conduct occurred to constitute false 


reporting or lying.  It also prohibits agencies from assuming that sexual activity between


inmates is sexual abuse unless it is determined that the activity was coerced.
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The DOJ explains that staff should make individualized assessments regarding inmate
behavior and not label every inmate caught having sex with another inmate as the abuser (pp.


140-141).  


Sexual Abuse Incident Reviews 


Standard 115.86 requires facilities to conduct a sexual abuse incident review at the conclusion


of every sexual abuse investigation (except those investigation determined to be unfounded),


including those in which the allegation has not been substantiated.  The standard dictates when


this review should occur, who conducts the review, and what actions the review team should take 


over the course of the review.  The standard requires facilities to develop and implement


recommendations for improvement, or to document the reasons why recommendations were not 


implemented. 


The DOJ clarifies the term “upper-level management official” in the standards summary (p. 


154). 


Resources 


 National Institute of Corrections Staff Perspective. Investigating Sexual Assaults in


Corrections (nicic.gov/Library/022444)


 National Institute of Corrections and Washington College of Law Project on Prison Rape.


Tools for Prevention, Investigation and Discipline of Staff Sexual Misconduct in


Custodial Settings (http://nicic.gov/Library/024078)


 The Center for Innovative Public Policies, Inc. Training for Investigators of Staff Sexual


Misconduct (http://www.cipp.org/pdf/ssm1.PDF)


 National Institute of Corrections and The Moss Group. Correctional Investigators Job


Analysis (http://nicic.gov/Library/021984)


 Office of Justice Program (USDOJ). Eyewitness Evidence Trainer Manual for Law


Enforcement (www.ncjrs.gov/nij/eyewitness/188678.pdf)



http://nicic.gov/Library/022444

http://nicic.gov/Library/024078

http://www.cipp.org/pdf/ssm1.PDF

http://nicic.gov/Library/021984

http://www.ncjrs.gov/nij/eyewitness/188678.pdf
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OMB No. 1121-0292: Approval Expires 02/28/2011


Under the Paperwork Reduction Act, we cannot ask you to respond to a collection of information unless it displays a currently valid OMB
control number. The burden of this collection is estimated to average 60 minutes per response, including reviewing instructions, searching
existing data sources, gathering necessary data, and completing and reviewing this form. Send comments regarding this burden estimate or
any aspect of this survey, including suggestions for reducing this burden, to the Director, Bureau of Justice Statistics, 810 Seventh Street,
NW, Washington, DC 20531. Do not send your completed form to this address.


FORM
(4-2-2010)


SSV-3 SURVEY OF SEXUAL VIOLENCE, 2009


Name


Number and street or P.O. Box/Route Number


Area code


DATA SUPPLIED BY
Title


OFFICIAL
ADDRESS


TELEPHONE


E-MAIL
ADDRESS


Number


City State ZIP Code


FAX
NUMBER


Area Code Number


U.S. DEPARTMENT OF JUSTICE
BUREAU OF JUSTICE STATISTICS


U.S. DEPT. OF COMMERCE
Economics and Statistics Administration


U.S. CENSUS BUREAU


AND ACTING AS COLLECTION AGENT


— Local Jail Jurisdictions


▼
▼


▼


▼


•  If the answer to a question is "none" or "zero," mark the box
( x ) provided.


What facilities are included in this data collection?
All confinement facilities usually operated by a local law
enforcement agency that are intended for adults but
sometimes hold juveniles.


• If you need assistance, please call Greta Clark at the
U.S. Census Bureau toll–free at 1–800–253–2078, or
e-mail govs.ssv@census.gov


• INCLUDE all jails and city/county correctional centers
that hold inmates beyond arraignment. Report on ALL
inmates, including those held in separate holding or
lockup areas within your facility.


• MAIL TO: U.S. Census Bureau, P.O. Box 5000,
Jeffersonville, IN 47199-5000


• FAX (TOLL FREE): 1–888–891–2099


What inmates and incidents are included in this
data collection?


Inmates under your custody between January 1, 2009, and
December 31, 2009.


• INCLUDE incidents involving inmates under the
authority, custody, or care of your confinement or
community-based facilities or staff.


Burden Statement


• INCLUDE special jail facilities (e.g., medical/treatment/
release centers, halfway houses, and work farms).


Reporting instructions:
•  Please complete the entire SSV-3 Form.


•  If the answer to a question is "not available" or "unknown,"
write "DK" (do not know) in the space provided.


•  If the answer to a question is "not applicable," write "NA"
in the space provided.


Substantiated incidents of sexual violence:


• Please complete an Incident Form (Adult, SSV-IA) 
 for each substantiated incident of sexual violence.


Returning forms:


Summary Form


(Please correct any error in name, mailing address, and ZIP Code)


X
•  When exact numeric answers are not available, provide


estimates and mark (  ) the box beside each figure.


• EXCLUDE inmates held in other jurisdictions.


• Please return your completed questionnaire and
substantiated incident forms by August 2, 2010.


•  If you prefer, you may also return these forms
by mail or fax.


• EXCLUDE privately-operated jails and facilities
operated by two or more jurisdictions, i.e.,
multi-jurisdictional facilities. (These facilities
will be contacted directly for data on sexual
violence.)







Section II – INMATE-ON-INMATE SEXUAL VIOLENCE


FORM SSV-3 (4-2-2010)


1. How many persons under the supervision of your
local jail jurisdiction were –


a. CONFINED in your jail facilities on
December 31, 2009?


b.


• INCLUDE new admissions only, i.e., persons
officially booked into and housed in your facilities by
formal legal document and by the authority of the
courts or some other official agency.


• EXCLUDE returns from escape, work release, medical
appointments/treatment facilities, and bail or court
appearances.


Section I – GENERAL INFORMATION


• INCLUDE repeat offenders booked on new charges.


• INCLUDE persons on transfer to treatment
facilities but who remain under your
jurisdiction.


• INCLUDE persons out to court while under your
jurisdiction.


ADMITTED to your jail facilities during 2009?


• INCLUDE persons held for other jurisdictions.


Inmates on 
December 31, 2009


Male Female


New admissions 
during 2009


Male Female


2.


• To calculate the average daily population, add the
number of persons for each day during the period
January 1, 2009, through December 31, 2009, and
divide the result by 365.


Between January 1, 2009, and 
December 31, 2009, what was the average
daily population of all jail confinement
facilities operated by your jurisdiction?


Average daily
population . .


Male Female


• EXCLUDE persons housed in facilities operated
by two or more jurisdictions or those held in
privately-operated jails.


• EXCLUDE all persons in non-residential
community-based programs run by your jail
(e.g., electronic monitoring, house arrest,
community service, day reporting, work
programs).


• Contact between the penis and the vagina or the penis
and the anus including penetration, however slight;


• EXCLUDE inmates on AWOL, escape, or
long-term transfer to other jurisdictions.


DEFINITIONS OF SEXUAL VIOLENCE


The definition of "rape" as required under the Prison Rape
Elimination Act of 2003 will be operationalized by
disaggregating sexual assault into two categories of
inmate-on-inmate SEXUAL VIOLENCE. These categories
reflect uniform definitions formulated by the National Center
for Injury Prevention and Control, in "Sexual Violence
Surveillance: Uniform Definitions and Recommended Data
Elements," Centers for Disease Control and Prevention. The
categories of inmate-on-inmate SEXUAL VIOLENCE are:


NONCONSENSUAL SEXUAL ACTS:


Contact of any person without his or her consent, or of a
person who is unable to consent or refuse;


AND


OR


• Contact between the mouth and the penis, vagina, or
anus;


OR


• Penetration of the anal or genital opening of another
person by a hand, finger, or other object.


ABUSIVE SEXUAL CONTACTS:


Contact of any person without his or her consent, or of a
person who is unable to consent or refuse;


AND


• Intentional touching, either directly or through the
clothing, of the genitalia, anus, groin, breast, inner thigh,
or buttocks of any person.
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• Exclude incidents in which the intent of the sexual
contact is to harm or debilitate rather than to sexually
exploit.
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4. Between January 1, 2009, and 
December 31, 2009, how many allegations
of inmate-on-inmate NONCONSENSUAL
SEXUAL ACTS were reported?


Number reported None
• If an allegation involved multiple victimizations, count


only once.
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02 ➔No


Yes ➔


3. Does your local jail jurisdiction record allegations
of inmate-on-inmate NONCONSENSUAL SEXUAL
ACTS?


a. Do you record all reported
occurrences, or only substantiated
ones?


01


01


02


All


Substantiated only


b. Do you record attempted
NONCONSENSUAL SEXUAL ACTS or
only completed ones?


01


02


Both attempted and completed


Completed only


Please provide the definition used by your local
jail jurisdiction for inmate-on-inmate
NONCONSENSUAL SEXUAL ACTS in the space
below. Use that definition to complete Items 4
and 5.


a. Substantiated . . . . . . .


• The event was investigated and determined to have
occurred.


b. Unsubstantiated . . . . .


• Evidence was insufficient to make a final determination
that the event occurred.


c. Unfounded . . . . . . . . . .


• The event was determined NOT to have occurred.


d. Investigation ongoing .


• A final determination has not yet been made as to
whether the event occurred.


e. TOTAL (Sum of Items
5a through 5d) . . . . . . . . .


6. Does your local jail jurisdiction record
allegations of inmate-on-inmate ABUSIVE
SEXUAL CONTACTS?


None


None


None


None


None


5. Of the allegations reported in Item 4, how many
were — (Please contact the agency or office responsible for
investigating allegations of sexual violence in order to fully
complete this form.)


02 ➔No


Yes ➔ Can these be counted separately from
allegations of NONCONSENSUAL
SEXUAL ACTS?


01


01


02


Yes


No


Please provide an explanation in the space
below and then skip to Item 9.


➔ Skip to Item 9.


7. Between January 1, 2009, and 
December 31, 2009, how many allegations
of inmate-on-inmate ABUSIVE SEXUAL
CONTACTS were reported?


Number reported None


• If an allegation involved multiple victimizations, count
only once.


a. Substantiated . . . . . . .


b. Unsubstantiated . . . . .


c. Unfounded . . . . . . . . . .


d. Investigation ongoing .


e. TOTAL (Sum of Items
8a through 8d) . . . . . . . . .


None


None


None


None


None


8. Of the allegations reported in Item 7, how many
were — (Please contact the agency or office responsible for
investigating allegations of sexual violence in order to fully
complete this form.)
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Section III – STAFF SEXUAL MISCONDUCT
AND HARASSMENT


DEFINITION OF STAFF SEXUAL MISCONDUCT


• Intentional touching of the genitalia, anus, groin, breast,
inner thigh, or buttocks with the intent to abuse, arouse,
or gratify sexual desire;


The definition of STAFF SEXUAL MISCONDUCT is based
on "Training for Investigators of Staff Sexual Misconduct,"
prepared by the National Institute of Corrections. STAFF
SEXUAL MISCONDUCT includes any behavior or act of a
sexual nature directed toward an inmate by an employee,
volunteer, contractor, official visitor, or other agency
representative (exclude inmate family, friends, or other
visitors). Sexual relationships of a romantic nature between
staff and inmates are included in this definition.


Consensual or nonconsensual sexual acts including:


OR


• Completed, attempted, threatened, or requested sexual
acts;


OR


• Occurrences of indecent exposure, invasion of privacy,
or staff voyeurism for sexual gratification.
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10. Between January 1, 2009, and 
December 31, 2009, how many allegations of
STAFF SEXUAL MISCONDUCT were reported?


Number reported None


• If an allegation involved multiple victims or staff,
count only once.


11. Of the allegations reported in Item 10,
how many were — (Please contact the agency
or office responsible for investigating allegations of
sexual violence in order to fully complete this form.)


a. Substantiated . . . . . . .


b. Unsubstantiated . . . . .


c. Unfounded . . . . . . . . . .


d. Investigation ongoing .


e. TOTAL (Sum of Items
11a through 11d) . . . . . . .


None


None


None


None


None


DEFINITION OF STAFF SEXUAL HARASSMENT


The definition of STAFF SEXUAL HARASSMENT was also
developed by the National Institute of Corrections. STAFF
SEXUAL HARASSMENT includes repeated verbal
statements or comments of a sexual nature to an inmate by
an employee, volunteer, contractor, official visitor, or other
agency representative (exclude inmate family, friends, or
other visitors).


• Demeaning references to gender or derogatory
comments about body or clothing;


OR


• Repeated profane or obscene language or gestures.


9. Does your local jail jurisdiction record
allegations of STAFF SEXUAL MISCONDUCT?


➔Yes Do you record all reported occurrences,
or only substantiated ones?


All


Substantiated only


01


01


02


➔No Please provide an explanation in the space
below and then skip to Item 12.


02


12. Does your local jail jurisdiction record
allegations of STAFF SEXUAL HARASSMENT?


➔Yes Can these allegations be counted
separately from allegations of 
STAFF SEXUAL MISCONDUCT?


Yes


No


01


01


02


➔No Please provide an explanation in the space
below and then skip to Item 15.


02


➔ Skip to Item 15.


13. Between January 1, 2009, and 
December 31, 2009, how many allegations of
STAFF SEXUAL HARASSMENT were reported?


Number reported None


• If an allegation involved multiple victims or staff,
count only once.
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Section IV – TOTAL OF SUBSTANTIATED 
INCIDENTS OF SEXUAL VIOLENCE
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15. What is the total number of substantiated
incidents reported in Items 5a, 8a, 11a,
and 14a?


Total substantiated
incidents . . . . . . . . . . . . . . None


➔ Please complete an Incident Form (Adult,
SSV-IA) for each substantiated incident of
sexual violence.


14. Of the allegations reported in Item 13, how
many were — (Please contact the agency or
office responsible for investigating allegations of
sexual violence in order to fully complete this form.)


a. Substantiated . . . . . . . .


b. Unsubstantiated . . . . .


c. Unfounded . . . . . . . . . . .


None


None


None


None


e. TOTAL (Sum of Items 14a
through 14d) . . . . . . . . . . . None


NOTES


d. Investigation ongoing . .
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Inmate Screening 


Screening for Risk of Victimization and Abusiveness 


Standard 115.41 requires that all inmates be assessed during intake and upon transfer for their 
risk of being sexually abused or being sexually abusive.  This screening is to be done within 72 
hours of the inmate’s arrival at the facility and is to be conducted using an objective screening 
instrument.  The standard provides a number of considerations that must be taken into account 
during the screening.  It also requires periodic inmate rescreening. 


The standard prohibits disciplining inmates for refusing to answer or not providing complete 
information in response to certain screening questions.  Lastly, the facility must implement 
controls on who in the facility has access to information obtained through these screening 
procedures. 


The DOJ notes that screening according to this standard presents certain challenges for 
facilities and provides guidance to address these challenges in the standards summary (pp. 
90-92, 144). 
Use of Screening Information 


Standard 115.42 requires that the agency use information obtained from Standard 115.41 to 
inform a wide variety of assignments within the facility in order to keep potential inmate 
victims away from inmate potential abusers. 


Housing and access to programming for lesbian, gay, bisexual, transgender, or intersex 
(LGBTI) inmates is subject to a variety of requirements, including that decisions on housing and 
program assignments be made based on an individual assessment.  These housing and 
programming assignments are to be reassessed at least twice a year to review any threats to 
safety experienced by the inmate.  LGBTI inmates are not to be classified into facilities or 
housing units solely based on their identification as LGBTI, unless such a dedicated unit exists in 
connection with a consent decree, legal settlement, or legal judgment for the purpose of 
protecting such inmates. 
Involuntary Segregated Housing (Protective Custody) 


Standard 115.43 addresses involuntary segregated housing by requiring that this be used only 
after an assessment of all available housing alternatives has shown that there are no other means 
of protecting the inmate.  If segregated housing is used, the inmate should have all possible 
access to programs and services for which he/she is otherwise eligible, and the facility should 
document any restrictions imposed.  The standard states that involuntary segregated housing 
shall not ordinarily exceed a period of 30 days.  In cases where involuntary segregated housing is 
needed for longer than the initial 30 days, the facility shall review the situation every 30 days to 
determine if ongoing involuntary segregated housing continues to be needed. 







Implementing The Prison Rape Elimination Act:  A Toolkit for Jails 


Medical and Mental Health Screenings; History of Sexual Abuse 


Standard 115.81 requires that any inmate that is identified as a past sexual abuse victim 
(pursuant to the screening conducted in Standard 115.41) in an institutional setting is offered a 


follow-up meeting with a medical or mental health practitioner within 14 days of the screening.  


The standard limits information related to sexual victimization or abusiveness in an institutional 


setting only to medical and mental health practitioners and other necessary staff.  The standard 
also requires medical and mental health practitioners to obtain informed consent from inmates 
before reporting information about prior sexual victimization that did not occur in an institutional 


setting (unless the inmate is under the age of 18).


The DOJ notes that the follow-up meeting in this standard is intended to emphasize immediate 


mental health needs and security risks.  If the medical or mental health practitioner
determines through the follow-up meeting that further treatment is not warranted, the facility is


not required to provide such services (pp. 143-145). 


Resources 


 National Institute of Corrections. Women in Jail: Classification Issues


(static.nicic.gov/Library/013768.pdf)


 National Institute of Corrections. Cross-Gender Supervision Training


(nicic.gov/Library/006806)


 National Institute of Corrections. Developing Gender Specific Classification Systems for


Women (static.nicic.gov/Library/018931.pdf)


 National Institute of Justice. Risk Markers for Sexual Predation and Victimization in


Prison (https://www.ncjrs.gov/pdffiles1/nij/grants/230522.pdf)


 National Institute of Corrections.  Resource Guide for Jail Administrators


(http://static.nicic.gov/Library/020030.pdf)


 National Institute of Corrections.  Objective Jail Classification Systems: A Guide for Jail


Administrators (http://nicic.gov/Library/014373)



http://static.nicic.gov/Library/013768.pdf

http://nicic.gov/Library/006806

http://static.nicic.gov/Library/018931.pdf

https://www.ncjrs.gov/pdffiles1/nij/grants/230522.pdf

http://static.nicic.gov/Library/020030.pdf

http://nicic.gov/Library/014373
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4. What time did the incident occur? (Mark ( ) all that
apply.)


OMB No. 1121-0292: Approval Expires 02/28/2011


Under the Paperwork Reduction Act, we cannot ask you to respond to a collection of information unless it displays a currently valid OMB
control number. The burden of this collection is estimated to average 15 minutes per response, including reviewing instructions, searching
existing data sources, gathering necessary data, and completing and reviewing this form. Send comments regarding this burden estimate or
any aspect of this survey, including suggestions for reducing this burden, to the Director, Bureau of Justice Statistics, 810 Seventh Street, NW,
Washington, DC 20531. Do not send your completed form to this address.


Burden Statement


FORM
(3-24-2010)


SSV-IA
SURVEY OF SEXUAL VIOLENCE, 2009


U.S. DEPARTMENT OF JUSTICE
BUREAU OF JUSTICE STATISTICS


U.S. DEPT. OF COMMERCE
Economics and Statistics Admin.


U.S. CENSUS BUREAU


and ACTING AS COLLECTION AGENT


Incident Number ___ out of ___


1. On what date did the incident occur?
 (If more than one date, report the most recent.)


6. Victim #1: What was the victim’s gender?


01 Male 02 Female


01 Morning (6 a.m. to noon)
02


03


04


5. How many victims were involved in the incident?


7. Victim #1: What was the victim’s age at the
time of the incident?


8. Victim #1: What was the victim’s race/ethnic origin?
(Mark (  ) all that apply.)


01 White (not of Hispanic origin)


Hispanic or Latino03


04


05


06


2. In what facility did the incident occur?


– Incident Form (Adult)


Month Day Year


01 In the victim’s cell/room (if the victim and perpetrator
share a cell/room, count as the victim’s cell)


02


04


05


06


07


08


3. Where did the incident occur? (Mark ( x ) all that apply.)


In the perpetrator’s cell/room


In a program service area (commissary, kitchen,
storage, laundry, cafeteria, workshop, or hallway)


02


03


Outside the facility
While in transit


Afternoon (noon to 6 p.m.)
Evening (6 p.m. to midnight)
Overnight (midnight to 6 a.m.)


Number of victims . . .


01 Under age 18


25 – 29
30 – 34


03


04


02 18 – 24


Black (not of Hispanic origin)


07 Other racial category in your information system –
Specify


In a temporary holding cell within the facility


In a common area within a cell block (shower,
dayroom)


Native Hawaiian or Other Pacific Islander
(not of Hispanic origin)


In a dormitory or other multiple housing unit


09 Other – Specify


American Indian/Alaska Native (not of Hispanic origin)
Asian (not of Hispanic origin)


Name


City/Place


If more than two victims were reported,
report these characteristics in Notes.


35 – 39
40 – 44
45 or older


05


06


07


9. Victim #2: What was the victim’s gender?


01 Male 02 Female


10. Victim #2: What was the victim’s age at the
time of the incident?


11. Victim #2: What was the victim’s race/ethnic origin?
(Mark (  ) all that apply.)


01 White (not of Hispanic origin)


Hispanic or Latino03


04


05


06


02


01 Under age 18


25 – 29
30 – 34


03


04


02 18 – 24


Black (not of Hispanic origin)


07 Other racial category in your information system –
Specify


Native Hawaiian or Other Pacific Islander
(not of Hispanic origin)


American Indian/Alaska Native (not of Hispanic origin)
Asian (not of Hispanic origin)


35 – 39
40 – 44
45 or older


05


06


07


➔


X


If no victims (only perpetrators) were
involved, report "0" above, and go to item 13.


➔


X







15. After the incident was reported, was the
victim(s) – (Mark (  ) all that apply for all victims.)


13. Who reported the incident? 
(Mark ( x ) all that apply.)


16. What type of sexual violence was involved in
the incident? (See definitions below)


01


02


03


04


05


06


07


08


09


10


Victim
Another inmate (non-victim)
Family of victim
Correctional officer/front line staff
Administrative staff
Medical/healthcare staff
Instructor/teacher
Counselor
Chaplain or other religious official
Other – Specify


14. After the incident was reported, was the
victim(s) – (Mark (  ) all that apply for all victims.)


01 Given a medical examination
02 Administered a rape kit
03 Tested for HIV/AIDS
04 Tested for other sexually transmitted diseases
05 Provided with counseling or mental health


treatment


04 Given a higher custody level within the facility


Other – Specify


01 Placed in administrative segregation/protective
custody


02 Placed in a medical unit, ward, or hospital
03 Confined to own cell/room


06


05 Transferred to another facility


01 Inmate-on-inmate nonconsensual sexual act
→ Complete Section A


02 Inmate-on-inmate abusive sexual contact
→ Complete Section A


03 Staff sexual misconduct → Complete Section B
04 Staff sexual harassment → Complete Section B
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06 None of the above


07 None of the above


12. Did the victim(s) sustain any physical injury
during the incident?
01 Yes ➔ a. What injuries occurred?


(Mark ( x ) all that apply for all victims.)


08 Other – Specify


01


02


03


Knife or stab wounds
Broken bones
Anal or vaginal tearing


04


05


06


Chipped or knocked out teeth
Internal injuries
Knocked unconscious


07 Bruises, black eye, sprains, cuts,
scratches, swelling, welts


01 Yes
02 No


02 No (No injury sustained)


FORM SSV-IA (3-24-2010)


x


x


b. Did the victim(s) receive medical
treatment for these injuries?


Definitions of Sexual Violence 


Nonconsensual Sexual Acts: Contact of any person
without his or her consent, or of a person who is unable to
consent or refuse;


Staff Sexual Harassment: Repeated verbal statements or
comments of a sexual nature to an inmate by an employee,
volunteer, contractor, official visitor, or other agency
representative (exclude inmate family, friends, or other
visitors). Demeaning references to gender or derogatory
comments about body or clothing;


AND
Contact between the penis and the vagina or the penis
and the anus including penetration, however slight; OR
Contact between the mouth and the penis, vagina, or
anus;


OR
Penetration of the anal or genital opening of another person
by the hand, finger, or other object.


Abusive Sexual Contact: (less severe) Contact of any
person without his or her consent, or of a person who is
unable to consent or refuse;


AND
Intentional touching, either directly or through the clothing,
of the genitalia, anus, groin, breast, inner thigh, or buttocks
of any person.


EXCLUDES
Incidents in which the intent of the sexual contact is to harm
or debilitate rather than to sexually exploit.


Staff Sexual Misconduct: Any behavior or act of a sexual
nature directed toward an inmate by an employee, volunteer,
contractor, official visitor, or other agency representative
(exclude inmate family, friends, or other visitors).


OR
Completed, attempted, threatened, or requested sexual acts;


OR
Occurrences of indecent exposure, invasion of privacy, or
staff voyeurism for sexual gratification.


Repeated profane or obscene language or gestures.
OR


Sexual relationships of a romantic nature between staff
and inmates are included in this definition. Consensual or
nonconsensual sexual acts including: Intentional touching
of the genitalia, anus, groin, breast, inner thigh, or buttocks
with the intent to abuse, arouse, or gratify sexual desire;


Section A – INMATE-ON-INMATE SEXUAL VIOLENCE


17. How many perpetrators were involved in the
incident?


Number of perpetrators . . . .


➔ If more than two perpetrators were involved,
report these characteristics in Notes.


07 No victim (voluntary sexual contact)


x


08 No victim (voluntary sexual contact)


05 Voluntary sexual contact between adults 
→ Complete Section A







24. What was the nature of the incident? 
(Mark ( x ) all that apply.)
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01


02


03


Voluntary sexual contact between adults


05 Other – Specify


Unwanted touching for sexual gratification
Pressure/coercion (without force) resulting in a
nonconsensual sexual act
Physical force (or the threat of force) resulting in
a nonconsensual sexual act
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23. Perpetrator #2: What was the perpetrator’s race/
ethnic origin? (Mark ( x ) all that apply.)


01 White (not of Hispanic origin)
02 Black (not of Hispanic origin)
03 Hispanic or Latino
04 American Indian/Alaska Native (not of Hispanic


origin)
05 Asian (not of Hispanic origin)
06 Native Hawaiian or Other Pacific Islander


(not of Hispanic Origin)
Other racial category in your information system –
Specify


07


22. Perpetrator #2: What was the perpetrator’s age
at the time of the incident?


21. Perpetrator #2: What was the perpetrator’s
gender?


01 Male 02 Female


01 Under age 18
02 18–24
03 25–29


04 30–34 07


05 35–39
06 40–44


45 or older


20. Perpetrator #1: What was the perpetrator’s race/
ethnic origin? (Mark ( x ) all that apply.)


01 White (not of Hispanic origin)
02 Black (not of Hispanic origin)
03 Hispanic or Latino
04 American Indian/Alaska Native (not of Hispanic


origin)
05 Asian (not of Hispanic origin)
06 Native Hawaiian or Other Pacific Islander


(not of Hispanic Origin)
Other racial category in your information system –
Specify


07


04


25. What type of pressure or physical force was
used by the perpetrator on the victim? 
(Mark ( x ) all that apply for all perpetrators.)
01


02


03


04 


05


06


Persuasion or talked into sexual activity


Threatened with physical harm


07


08


Physically harmed or injured
Threatened with a weapon


09 Other – Specify


10 None


Bribery or blackmail
Gave victim drugs or alcohol
Offered protection from other inmates


Physically held victim down or restrained in
some way


26. What sanction was imposed on the perpetrator(s)? 
(Mark ( x ) all that apply for all perpetrators.)
01 Placed in solitary confinement or disciplinary


segregation
02 Confined to own cell/room
03 Placed in higher custody level within same facility
04 Transferred to another facility
05 Loss of "good/gain" time or increase in "bad" time
06 Given extra work


09 Referred for prosecution


Other – Specify


07 Loss of privileges
08 Arrested


10 Given new sentence
11


19. Perpetrator #1: What was the perpetrator’s age
at the time of the incident?


18. Perpetrator #1: What was the perpetrator’s
gender?


01 Male 02 Female


01 Under age 18
02 18–24
03 25–29


04 30–34 07


05 35–39
06 40–44


45 or older


27. What was the nature of the incident?
(Mark ( x ) all that apply.)


28. How many staff were involved in the incident?


05


Pressure or abuse of power resulting in a
nonconsensual sexual act


01 Physical force resulting in a nonconsensual
sexual act


02


03


04


Indecent exposure, invasion of privacy, or
voyeurism for sexual gratification


06 Sexual relationship between inmate and staff
that appeared to be willing


Number of staff . . . .


Section B – STAFF SEXUAL MISCONDUCT
AND HARASSMENT


Other – Specify07


If more than two staff were involved, report
these characteristics in Notes.


➔


Unwanted touching for sexual gratification
Sexual harassment or repeated verbal statements
of a sexual nature by staff


08 Level of coercion unknown


11 No victim (voluntary sexual contact)







35. Was the staff involved in the incident an employee
of the facility, a contractor, or a volunteer? 
(Mark ( x ) all that apply for all staff involved.)
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Other – Specify04


01


02


03


Full or part–time paid employee
Contract employee or vendor
Volunteer or intern


36. What was the primary position description of
the staff involved in the incident? (Mark ( x ) all
that apply for all staff involved.)


37. What sanction was imposed on the staff? 
(Mark ( x ) all that apply for all staff involved.)


09 Other – Specify


Administrator, including wardens, superintendents,
assistants and others in administrative positions


01


02 Correctional officer/supervision staff


Clerical including secretaries, clerks,
receptionists, and other administrative support


03


Medical or health care staff, including counselors,
doctors, dentists, psychologists, psychiatrists,
social workers, nurses, and medical assistants


05


Maintenance and other facility support staff,
including groundskeepers, janitors, cooks, and
drivers


04


Education staff, including instructors, teachers,
librarians, and education assistants


06


07 Other program staff


08 Other staff – Specify


01


02


03


04 


05


Reprimanded or disciplined
Demoted or diminished responsibilities
Transferred to another facility
Arrested
Referred for prosecution


06


07


08


Discharged
Staff resigned (prior to completion of investigation)
Staff resigned (after investigation was completed)
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34. Staff #2: What was the race/ethnic origin of the
staff involved in the incident? (Mark ( x ) all that
apply.)


Other racial category in your information system –
Specify


07


Native Hawaiian or Other Pacific Islander
(not of Hispanic origin)


02


03


05


White (not of Hispanic origin)
Black (not of Hispanic origin)


01


Asian (not of Hispanic origin)
06


Hispanic or Latino
American Indian/Alaska Native (not of Hispanic
origin)


04


31. Staff #1: What was the race/ethnic origin of the
staff involved in the incident? (Mark ( x ) all that
apply.)


Other racial category in your information system –
Specify


07


Native Hawaiian or Other Pacific Islander
(not of Hispanic origin)


02


03


05


White (not of Hispanic origin)
Black (not of Hispanic origin)


01


Asian (not of Hispanic origin)
06


Hispanic or Latino
American Indian/Alaska Native (not of Hispanic
origin)


04


32. Staff #2: What was the gender of the staff?


01 Male 02 Female


33. Staff #2: What was the age of the staff at the
time of the incident?


01


02


03


04


24 or younger
25 – 29
30 – 34
35 – 39


05


06


07


40 – 44
45 – 54
55 or older


29. Staff #1: What was the gender of the staff?


01 Male 02 Female


30. Staff #1: What was the age of the staff at the
time of the incident?


01


02


03


04


24 or younger
25 – 29
30 – 34
35 – 39


05


06


07


40 – 44
45 – 54
55 or older
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