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Assessing the Status of interactive Video

These rules shall be construed and applied to effect just results by eliminating delay,
unnecessary expense and all other impediments to the expeditious administration of justice.
-Ohio Crim. R. l(B)

Though it refers to broad criminal procedure rather than interactive video itself, the text of
this Ohio statute expresses the aim of jurisdictions that have adopted interactive video to
provide a linkage between the courts and jails. Interactive video involves two-way, televised
coverage of both the court and the defendant and allows the judge and the defendant to converse
directly, “face to face,” though separated by city blocks or rural miles. The use of interactive
video for arraignments, bond hearings, and other proceedings is viewed by many agencies as a
cost-effective alternative for providing arrestees/defendants with access to the courts.

Scope of the project. This research was undertaken for two purposes. The first was to
briefly examine the legal status of interactive video technology as a means of providing a live
linkage between arrestees/defendants in jails with the courts. A number of principles affect
whether and how a video linkage can be used. These include, for example, Constitutional and
statutory requirements for the personal appearance of the defendant in court and for access to
private counsel; evidentiary and procedural restrictions, which often depend on the type of
proceeding; requirements for original signatures on case documents; judges’ discretion; and
defendant preference.

The secondary intent of the project was to identify jurisdictions that are now using interac-
tive video technology or are developing new systems. The National Institute of Corrections
anticipates working with such jurisdictions to explore the operational issues surrounding the use
of this technology.

Method. A survey instrument was sent to the attorneys general in the fifty states and to the
District of Columbia Department of Corrections, which manages the District’s jails. A copy of
the survey instrument is attached as Appendix I. Where no response could be obtained from the
office of the attorney general, contacts were initiated among other agencies-such as the state
judicial administration, jail inspection agencies, and sheriff’s departments in major cities-or
relevant data were located in published material. Information for some of the latter states may
be incomplete in regard to legislation or caselaw. However, through these methods some
information was obtained for all but two states: Mississippi and New York.

Findings in Brief

The project found that authority to implement interactive video exists in at least twenty-
nine of the forty-nine jurisdictions for which information was obtained, or more than one-half
of responding jurisdictions.



n Respondents from twenty-seven states reported that interactive video is currently
being used for court proceedings in one or more locations.

n Half of the states that are using interactive video reported the existence of no author-
izing legislation, rules, or caselaw.

n Among states reporting a specific authorization for interactive video, the authority
has more often been through court administrative rules (ten states) than through
legislation (eight states) or caselaw (five states).

n Few states reported caselaw relating to interactive video, and no state reported a
legal challenge that has deterred agencies from using it. Courts have upheld its use as
being equivalent to the defendant’s personal appearance in the courtroom. Other
cases have dealt with jurisdictions’ failure to obtain a waiver of personal appearance
in states where such a waiver is required.

Summary data on legal authority and requirements for interactive video, sites where the
technology is used or being considered, and its specific applications for court proceedings are
presented in Table 1.

Legal Authority for interactive Video Linkage

Among the twenty-nine states reporting the use of interactive video for court proceedings,
thirteen reported no formal legal authority for their use. Eight states reported the passage of
authorizing legislation, and ten cited court administrative rules as the source of authorization.
Five states cited caselaw that supports the use of video, but only one of these states (New
Jersey) did not also report the existence of authorization in the form of either legislation or court
rules.

Statutory authority. Respondents in eight states indicated that their legislatures have
passed laws related to the use of interactive video for court proceedings. These states included
California, Colorado, Louisiana, Missouri, Montana, North Carolina, Oregon, and Wisconsin.
In each of these states, the legislatures acted to authorize use of the technology. Statutory
language from many of these states is provided in Appendix II.

In two states, Massachusetts and Nevada, legislation was being developed at the time of
the survey that was intended to encourage the adoption of interactive video systems. In Massa-
chusetts, this was an initiative of the state sheriffs’ association.

State legislation defines appropriate uses for video linkage. Felony and misdemeanor
initial appearances, arraignments, and pleas are the main court proceedings in which jurisdic-
tions are authorized to use interactive video. Pretrial release and bail hearings also were cited
with some frequency. Subsequent proceedings, such as sentencing, often have more restrictive
requirements to ensure the defendant’s presence before the judge or ability to contest evidence
face to face. In Montana, for example, the judge may not accept a guilty plea from a defendant
who is not physically present in the courtroom. However, judges in Missouri can use video
linkage to sentence persons who have previously signed a waiver of physical presence or who
have entered a guilty plea.

- 2 -



Statutes also impose procedural requirements on how interactive video can be used:

n The technology is usually used at the judge’s discretion.

n Some states require a waiver of the defendant’s personal appearance in court to
permit the use of interactive video for some or all types of proceedings. These states
include California, Florida, Hawaii, Missouri, South Carolina, and Wisconsin.

n Though defendants in all states can demand an in-court appearance, at least one state
(Wisconsin) requires defendants who object to the use of interactive video to show
good cause.

n In Louisiana, state legislation permits each judicial district to adopt its own rules.

Several respondents referred to laws defining the use of videotaped testimony for specific
types of criminal trials, e.g., trials of persons accused of child sexual abuse. Though not directly
applicable to the present topic, these laws may be useful in establishing the type of situations in
which face-to-face confrontation of witnesses by the defendant is not required.

Court administrative rules. In ten states, court administrative rules--either statewide or
at the local level-provide authorization for jurisdictions to develop and use interactive video
systems. Administrative rules also define various criteria and procedures. In some states, rules
extend to defining the role of the state court administration in local system development and
evaluation. The text of several rules appears in Appendix II.

The content of court rules illustrates their function in facilitating the use of video tech-
nology. For example, two states have taken differing approaches to the question of obtaining a
signature from an offender at a remote site. South Carolina rules permit the defendant’s signa-
ture to be sent by fax but require that it be followed promptly by a paper copy. Delaware rules
permit a faxed signature to be considered legally valid.

Litigation. Five respondents identified caselaw in their states that specifically addresses
the use of interactive video for court proceedings. These states include Florida, Idaho, Missouri,
New Jersey, and Ohio. Case descriptions and/or citations are provided in Appendix III.

Reported court decisions focused on the defendant’s personal presence in court, access to
counsel, appropriateness of the technology for sentencing and probation revocation hearings,
and requirements for waiver of personal presence by the defendant.

n Courts in New Jersey and Ohio affirmed that interactive video provides the defen-
dant a presence at a public proceeding in open court.

n The Florida Supreme Court approved an amendment to court rules in 1988 that
allowed the use of interactive video in felony and misdemeanor arraignments. Two
appellate cases in 1990 and 1991 were remanded based on a failure to obtain written
waivers of the defendants’ personal appearance in the courtroom, and a 1991 appeal
was denied because a signed waiver had been properly obtained. A 1993 decision
found inappropriate a probation revocation hearing that was held by video with no
waiver and no access to private counsel. Also found inappropriate was a 1994 juve-
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nile detention hearing in which the judge overruled the defendant’s preference to be
physically present in court, and the defendant was not in a physical or mental condi-
tion that otherwise would have precluded his physical presence.

Some responses cited litigation that defines the appropriateness of other uses of video tech-
nology. For example, Alabama referred to restrictions on the use of video cameras in the court-
room, and Indiana cited caselaw that supports the use of videotaped advisement on the rights of
the accused. Other caselaw cited refers to the use of video following removal of disruptive
defendants from the courtroom or to provide testimony of child victims of abuse. Again, aspects
of the findings and arguments in these cases may prove to be relevant to broader questions in
the use of video communications.

Current Use of interactive Video

Prevalence of interactive video. Sites where interactive video has been implemented
include both metropolitan and rural areas, and they are distributed randomly across the country
rather than being clustered in any particular geographic region.

With courts in at least twenty-seven states using interactive video, it is evident that the
technology is becoming established in accepted criminal justice practice. Agencies in another
two states, Connecticut and West Virginia, are currently exploring the technology or have
partially implemented systems. Respondents in two states (Maine and Montana) were uncertain
whether the technology has actually been implemented within their states’ borders but indicated
favorable environments for its use.

A total of sixty-three counties or courts were identified as sites where interactive video is
being used for court proceedings, and other jurisdictions were listed as possible sites. Some use
of interactive video for probation and parole revocation hearings was also noted, and a new and
expanding system in Delaware will link law enforcement and criminal justice agencies state-
wide, providing both interactive communication and access to offender data on a split screen.

Project data suggest that use of the technology is increasing:

n Four survey respondents indicated that video systems are now being expanded to
serve additional sites within their jurisdictions.

n Survey respondents in four states described pilot programs, which indicates some
likelihood of expansion in those states in the future.

n One state reported that court authorization has been granted for interactive video, but
the technology so far has had only limited implementation statewide.

n One state has video technology in place in newly constructed regional jails that will
be activated when the courts also become equipped.
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Respondents’ additional comments on the ways interactive video is being used were decid-
edly positive. For example, sites in Wisconsin are using interactive video for “almost every
pretrial proceeding,” and notes from Ohio indicate that one municipal court there “would not do
without it.”

Notes on System implementation

Survey respondents volunteered additional comments that shed light on issues in planning
and implementing interactive video systems:

n Lower costs and improved technology are converging to make systems practical
after several years of study.

n Older systems based on picture-tel technology are being replaced with fiber optic
systems to eliminate lag-time effects in transmission.

n Using regional telephone systems for data transmission is preferable to contracting
with cable companies because it avoids the complication of interface between
different cable companies at each end.

n When developing a new system, it can be important to get all the parties involved to
sign an agreement on how the system will be used, so that objections to the tech-
nology do not surface after implementation.
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Table 1. Use of interactive Video for Court Proceedings: State Profiles

1. Though no restrictions specific to interactive video systems were cited, the Alabama respondent noted that video
cameras are not to be used in courtroom unless the presiding judge so directs.
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2. In Indiana, videotaped advisement of rights has been accepted by the courts.
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3. Proposed legislation in support of interactive video has been developed by the Massachusetts Sheriffs’ Association.
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APPENDIX I

Survey Instrument





Survey of State Attorneys General, October 1994

U.S. Department of Justice
National Institute of Corrections
Jails Division and NIC Information Center

TOPIC: Use of Video Technology for Court Proceedings

State:

This survey is being conducted to obtain current, nationwide data on the legal status of video technology
as a means of communication between arrestees/offenders in jails and the courts.

Video linkage is available in many jurisdictions for interactions between arrestees/offenders in the facility
and components of the criminal justice system that are outside the jail, such as courts, prosecutors, and
public defenders. For purposes of this survey, the term “court proceedings” is used inclusively to refer to
arraignments, attorney/client interviews, bond and other hearings, and other possible mid-phase court
appearances.

Within each state, the legal status of this use of video technology may be defined by legislation and/or
caselaw: legislatures may have acted to support, ban, or restrict the use of video; court rulings also may
provide definition of how video can or cannot be used within a state.

To complete the survey, respondents will either check appropriate responses or provide short answers.
Respondents also have the option of including related documentation where appropriate. The name of the
survey respondent is requested only to allow for follow-up if questions arise during data analysis. Any
questions regarding the survey may be directed to Connie Clem, Project Coordinator, (800) 877-1461.

Survey results will be forwarded to responding jurisdictions and made available to other interested parties
through the NIC Information Center. We appreciate your assistance in this effort.



Part 1: Legislation Related to the Use of Video Linkage

1. Has your state legislature passed a law regarding the use of video technology to provide arrestees/
offenders access to court proceedings?

Yes

No

Legislation is pending

If no legislation is pending or has passed, please skip to Part 2, question 5.

2. Which of the following best describes your state’s passed or pending legislation on the use of video
technology for court proceedings?

Legislation supports the use of video technology.

Legislation mandates the use of video technology.

Legislation prohibits the use of video technology.

Legislation permits objecting parties to prohibit the use of video in particular
cases.

3. Please briefly describe the major points in your state’s passed or pending legislation. Identify any
potential uses of video technology that the legislation specifically permits or prohibits. Attach a
copy of the legislation if desired.

4. Please list any jurisdictions in your state that have implemented video technology for court proceedings.



Part 2: Litigation Related to the Use of Video Linkage

5. Have the courts in your state handed down decisions related to the use of video technology to provide
arrestees/offenders access to court proceedings?

Yes

No

Case is/cases are currently pending

6. Which of the following best describes the outcome of cases relating to the use of video technology for
court proceedings?

Decisions have supported justice agencies in the use of video technology.

Decisions have prohibited or deterred the use of video technology.

Decisions have defined the ability of parties to a case to prohibit the use of video
technology for matters relating to that case.

7. Please briefly describe the major points of court decisions in your state that relate to the use of video
technology. Attach a copy or a summary of the decision(s) if desired.

Response prepared by: Name

Title:

Agency:

Address:

City/State/ZIP:

Phone:

FAX:
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APPENDIX II

Authority for Use of Interactive Video Technology:
Legislation and Court Rules



ARRAIGNMENT OF DEFENDANT § 9 7 7363
Title 6

CHAPTER 1. OF THE ARRAIGNMENT
OF THE DEFENDANT

Section
976. Necessity; court; transfer; telephone calls.

976.5. Accusatory pleading filed in Sierra County with defendant in
custody of Nevada County.

977. Presence of defendant; exception; presence of counsel.

977.1. Resolution of certain fact or law questions pending determi-
nation of mental competency.

977.2. Repealed.

977.3. Repealed.

978. Defendant in custody; officer to bring him before court.

978.5. Bench warrant of arrest; issuance; service.

979. Defendant discharged on hail or deposit; nonappearance;
forfeiture; bench warrant.

980. Bench warrant; issuance.

981. Bench warrant; form; felony case.

982. Nonbailable offense; custody of defendant; bail upon
habeas corpus; bailable offense; direction on bench
warrant as to bail.

983. Bench warrant; service.

984. Bench warrant: proceeding on giving bail in another county.

985. Increased bail on felony charge; custody until increased bail
given.

986. Increased bail on felony charge; commitment of defendant
or issuance of bench warrant.

987. Right to, and necessity for, counsel; informing defendant;
assignment and duties of counsel; financial statement or
other information; cocounsel in capital case.

987a. Renumbered.
987b. Renumbered.
987.05. Assignment of counsel; felony cases.
987.1. Counsel at preliminary examination, continuity in represen-

tation.
987.2. Assigned counsel; compensation: pubic defenders; multi-

ple county representation; recovery of costs.
987.3. Court-appointed counsel; compensation and expenses; cri-

teria.
987.4. Reimbursement by parent or guardian for services of public

defender or assigned counsel in representing minor.
987.6. State payments to counties for providing counsel for persons

unable to afford counsel.
987.8 Lien on real estate; ability of defendant to pay cost of legal

assistance; determination: notice; order; defendant’s
rights; enforcement, definitions; petition to vacate or
modify.

987.81. Ability of defendant to pay cost of legal assistance; hearing;
appearance before county officer for inquiry; notice;
application of section.

987.9. Investigators, experts and others; payment for defense of
indigent defendant in capital cases; application, reim-
bursement of expenses; accounting.

988. Definition; procedure
989. True name of defendant; entry in minutes, use in subse-

quent proceedings.
990. Reasonable time to answer; maximum and minimum time.
991. Probable cause determination; misdemeanor to which ‘de-

fendant has pleaded not guilty; motion by defendant;
setting for trial or dismissal and discharge; refiling
complaint.

§ 976. Necessity; court; transfer; telephone calls

(a) When the accusatory pleading is filed, the defendant
shall be arraigned thereon before the court in which it is filed,
unless the action is transferred to some other court for trial.
However, within any county. if the defendant is in custody,
upon the approval of both the presiding judge of the court in
which the accusatory pleading is filed and the presiding judge
of the court nearest to the place in which he or she is held in
custody the arraignment may be before the court nearest to
that place of custody.

(b) A defendant arrested in another county shall have the
right to be taken before a magistrate in the arresting county for

the purpose of being admitted to bail, as provided in Section
821 or 822. The defendant shall be informed of this right.

(c) Prior to being taken from the place where he or she is in
custody to the place where he or she is to be arraigned, the
defendant shall be allowed to make three completed telephone
calls, at no expense to the defendant, in addition to any other
telephone calls which the defendant is entitled to make
pursuant to law. (Enacted 1872. Amended by Code Am.1880,
c. 47, p. 15, § 34; Stats.1951, c. 1674, p. 3840, § 63; Stats.1974,
c. 881, p. 1875, § 1; Stats.1975, c 669, p. 1461, § 1; Stats.1979,
c. 735, p. 2572, § 2; Stats.1982, c. 395, p. 1731, § 1.)

Cross References

Appearance before magistrate, unnecessary delay, maximum time, see
§ 825.

Assignment of judge of another court to hear indictment against a
judge, see § 1029.

Change of venue, see § 1033 et seq.
Construction of accusatory pleading, see § 957.
First pleading, see § 949.
Forfeiture of bail for nonappearance, see § 1305.
Form of indictment, see § 951.
Magistrate defined, see § 807.
Superior court judge, indictment or information against transmission to

Judicial Council, see § 1029.
Telephone call. right of accused, see § 851.5.

§ 976.5. Accusatory pleading filed in Sierra County with
defendant in custody of Nevada County

(a) Notwithstanding any other provision of law, when an
accusatory pleading is filed in Sierra County and the defendant
is in the custody of Nevada County, he or she may be arraigned
before a court in Nevada County.

(b) This section shall not interfere with the right of a
defendant to demur to an accusatory pleading, as specified in
Chapter 3 (commencing with Section 1002) of Title 6.

(c) This section shall remain in effect only until January I,
1996, and as of that date is repealed, unless a later enacted
statute, which is enacted before January 1, 1996, deletes or
extends that date. (Added by Stats.1990, c. 259 (A.B.3784).
§ 1.)

Repeal

This section is repealed by its own terms on Jan. 1, 1996.

§ 977. Presence of defendant; exception; presence of coun-
sel

(a)(l) In all cases in which the accused is charged with a
misdemeanor only, he or she may appear by counsel only,
except as provided in paragraph (2). If the accused agrees, the
initial court appearance, arraignment, and plea may be by
video, as provided by subdivision (c).

(2) When the accused is charged with a misdemeanor
offense involving domestic violence, as defined in Section 6211
of the * * * Family Code, or a misdemeanor violation of
Section 273.6, upon a satisfactory showing of necessity, the
court may order through counsel that the accused be personal-
ly present in court for the purpose of the service of an order
under Section 136.2, unless the court determines that the
defendant will make another court appearance within a
reasonable period of time and the defendant could be served
with a restraining order at that time.

(b)( 1) In all cases in which a felony is charged, the accused

shall be present at the arraignment, at the time of plea, during
the preliminary hearing, during those portions of the trial when
evidence is taken before the trier of fact, and at the time of the
imposition of sentence. The accused shall be personally



§ 977 PENAL CODE 364

present at all other proceedings unless he or she shall, with
leave of court, execute in open court, a written waiver of his or
her right to be personally present, as provided by paragraph
(2). If the accused agrees, the initial court appearance,
arraignment, and plea may be by video, as provided by
subdivision (c).

(2) The accused may execute a written waiver of his or her
right to be personally present, approved by his or her counsel,
and the waiver shall be filed with the court. However, the
court may specifically direct the defendant to be personally
present at any particular proceeding or portion thereof. The
waiver shall be substantially in the following form:

“WAIVER OF DEFENDANT’S PERSONAL PRESENCE”

“The undersigned defendant, having been advised of his or
her right to be present at all stages of the proceedings,
including, but not limited to, presentation of and arguments on
questions of fact and law, and to be confronted by and cross-
examine all witnesses, hereby waives the right to be present at
the hearing of any motion or other proceeding in this cause.
The undersigned defendant hereby requests the court to
proceed during every absence of the defendant that the court
may permit pursuant to this waiver, and hereby agrees that his
or her interest is represented at all times by the presence of his
or her attorney the same as if the defendant were personally
present in court, and further agrees that notice to his or her
attorney that his or her presence in court on a particular day at
a particular time is required is notice to the defendant of the
requirement of his or her appearance at that time and place.”

(c) The court may permit the initial court appearance and
arraignment in municipal or superior court of defendants held
in any state, county, or local facility within the county on felony
or misdemeanor charges, except for those defendants who were
indicted by a grand jury. to be conducted by two-way electronic
audiovideo communication between the defendant and the
courtroom in lieu of the physical presence of the defendant in
the courtroom. If the defendant is represented by counsel, the
attorney shall be present with the defendant at the initial court
appearance and arraignment, and may enter a plea during the
arraignment. However, if the defendant is represented by
counsel at an initial hearing in superior court, and if the
defendant does not plead guilty or nolo contendere to any
charge, the attorney shall be present with the defendant or if
the attorney IS not present with the defendant. the attorney
shall be present in court during the hearing. The defendant
shall have the right to make his or her plea while physically
present in the courtroom if he or she so request: If the
defendant decides not to exercise the right to be physically
present in the courtroom. he or she shall execute a written

  waiver of that right. A judge may order a defendant’s personal
appearance in court for the initial court appearance and
arraignment. In a misdemeanor case, a judge may, pursuant
to this subdivision, accept a plea of guilty or no contest from a
defendant who is not physically in the courtroom. In a felony
case, a judge may, pursuant to this subdivision. accept a plea of
guilty or no contest from a defendant who is not physically in
the courtroom if the parties stipulate thereto.

(d) Notwithstanding subdivision (c), if the defendant is
represented by counsel, the attorney shall be present with the
defendant in any county exceeding 4,000,000 persons in
population. (Enacted 1872. Amended by Code Am.1880, c. 47,
p. 16, § 35; Stats.1951 c. 1674, p. 3840, p 64; Stats.1968, c.
1064, p, 2064, § I; Stats.1992, c. 264 (S.B.2003), § 1; Stats.
1992, c. 863 MB.2628), § 1.5; Stats.1993, c. 219 (A.B.1500),
§ 218; Stats.1993, c. 220 (S.B.1117), § 1; Stats.1993, c. 876
(S.B.1068), § 28.5, eff. Oct. 6, 1993, operative Jan. 1, 1994.)

Cross References
Pt. 2

Attorney’s authority. see Code of Civil Procedure § 283.
Commitment after appearance. see § 1129.
Compliance with promise to appear, see Vehicle Code § 40507.
Constitutional safeguards to fair trial, see Const. Art. 1, § 15.
Conversation between prisoner and attorney, confidentiality, see § 636,
Corporation’s appearance, see § 1396.
Counsel for accused, see §§ 686. 686.1, 858 et seq.
Felony, defined, xc § 17.
Misdemeanor defined, see § 17.
Presence of defendant at trial, see § 1043.
Procedure on arraignment, see § 988.
Right of attorney to visit prisoner after arrest, see § 825.
Rules of pleading, see § 948 et seq.
Telephone call, right of accused, see § 851.5.

§ 977.1. Resolution of certain fact or law questions pending
determination of mental competency

The resolution of questions of fact or issues of law by trial or
hearing which can be made without the assistance or partic-
ipation of the defendant is not prohibited by the existence of
any pending proceeding to determine whether the defendant is
or remains mentally incompetent or gravely disabled pursuant
to the provisions of either this code or the Welfare and
Institutions Code. (Added by Stats.1974, c. 1511, p. 3316, § 1,
eff: Sept. 27, 1974.)

Cross References
Mentally disordered persons, court-ordered evaluation, see Welfare and

Institutions Code § 5200 et seq.
Mentally retarded persons, see Welfare and Institutions Code § 6500 et

seq.

§ 977.2. Repealed by Stats.1992, c. 264 (S.B2003), § 2

§ 977.3. Repealed by Stats.1990, c. 427 (A.B3678), § 2, eff.
July 26, 1990

§ 978. Defendant in custody; officer to bring him before
court

IF  IN CUSTODY, TO BE BROUGHT BEFORE COURT. When his
personal appearance is necessary, if he IS in custody, the Court
may direct and the officer in whose custody he is must bring
him before it to be arraigned. (Enacted 1872.)

Cross References
Bail. see § 1268 et seq.
Forfeiture of bail or deposit, nonappearance of defendant, for arraign-

ment, see § 1305 et seq.
Offenses requiring custody of defendant, see § 1285
Presence of defendant in felony and misdemeanor cases, see § 1043.
Removal of action when defendant in custody, see § 1037.

§ 978.5. Bench warrant of arrest; issuance; service

(a) A bench warrant of arrest may be issued whenever a
defendant fails to appear in court as required by law including,
but not limited to, the following situations:

(1) If the defendant is ordered by a judge or magistrate to
personally appear in court at a specific time and place.

(2) If the defendant is released from custody on bail and is
ordered by a judge or magistrate, or other person authorized to
accept bail, to personally appear in court at a specific time and
place.

(3) If the defendant is released from custody on his own
recognizance and promises to personally appear in court at a
specific time and place.

(4) If the defendant is released from custody or arrest upon
citation by a peace officer or other person authorized to issue
citations and the defendant has signed a promise to personally
appear in court at a specific time and place.



13-1-131 Courts and Court Procedure

13-1-131. Speedy trial option in civil actions. If a trial date has not been
fixed by the court in any civil action within ninety days from the date the
case is at issue, upon agreement of all the parties, the parties may elect to
have the matter heard by a master, appointed by the court in accordance
with the Colorado rules of civil procedure. When such a trial is held before
a master, the parties shall pay the costs of such trial, as allocated fairly among
the parties by the master, The master shall have all the powers of a judge.

Source: L, 90: Entire section added, p. 851, § 11, effective May 31.

Cross references For the legislative declaration contained in the act enacting the section. See
section I of chapter 100, Session Laws of Colorado 1990.

13-1-132. Use of interactive audiovisual devices in court proceedings.
(1) Except for trials; when the appearance of any person is required in any
court of this state, such appearance may be made by the use of an interactive
audiovisual device. An interactive audiovisual device shall operate so as to’
enable the person and the judge or magistrate to view and converse with
each other simultaneously.

(2) Notwithstanding any provision of this &ion, a judge or magistrate
may order a person to appear in court.

(3) A full record of such proceeding shall be made.
(4) The supreme court may prescribe rules of procedure pursuant to

section 13-2-109 to implement this section.

Source: L. 92; Entire section added, p. 3 18, § 1, effective April 29.

13-1-133. Use of recycled paper. (1) The general assembly finds and
declares that there is a need to expand upon existing laws which foster the
effective and efficient management of solid waste by requiring that certain
documentssubmitted by attorneys-at-law to state courts of record be submit-
ted on recycled paper, The general assembly further finds that such expansion
will protect and enhance the environment and the health and safety of the
citizens of Colorado.

(2) (a) (I) Except as provided in paragraph (b) of this subsection (2), no
document shall be submitted by an attorney to a court of record after January
II 1994, unless such document is submitted on recycled paper, The provi-
sions of this section shall apply to all papers appended to each such docu-
ment.

(II) (A) Procedures adopted to implement the provisions of this section
shall not impede the conduct of court business nor create grounds for an
additional cause of action or sanction.

(B) No document shall be refused by a court of record solely because
it was not submitted on recycled paper.

(b) Nothing in this section shall be construed to apply to:
(I) Photographs;
(II) An original document that was prepared or printed prior to January

1,1994;        
(III) A document that was not created at the direction or under the con-

trol of the submitting attorney;





Rule 3.152 RULES OF COURT 848

fendant, it shall require the state to elect 1 of the rule, distinguishes between motion before and mo-
tion during trial.following courses:

(A) a joint trial at which evidence of the state-
ment will not be admitted:

(B) a joint trial at which evidence of the state-
ment will be admitted after all references to the
moving defendant have been deleted, provided the
court determines that admission of the evidence
with deletions will not prejudice the moving defen-
dant; or

(C) severance of the moving defendant.
(3) In cases in which, at the close of the state’s

case or at the close of all of the evidence. the
evidence is not sufficient to support a finding that
allegations on which the joinder of a defendant is
based have been proved, the court shall, on motion
of that defendant, grant a severance unless the court
finds that severance is unnecessary to achieve a fair
determination of that defendant’s guilt or innocence.

Amended Sept. 24, 1992, effective Jan. 1, 1993 (606
So.2d 227).

Committee Notes
1968 Adoption. This subdivision rewords and

adds to federal rule 14. It covers subject matter of
section 918.02, Florida Statutes.

1972 Amendment. (a)(l) Severance on timely
motion by defendant is mandatory if multiple of-
fenses are improperly joined.

(a)(2) Provides for severance of offenses before
trial on showing that severance will promote a fair
determination of guilt or innocence substantially as
provided by former rule 3.190(j)(2) and. unlike any
Florida rule. distinguishes motion during trial.

(b)(l) Based on ABA Standard 2.3(b). Expands
rule 3.190(j) to include defendant’s right to speedy
trial as ground for severance and. unlike any Florida

(b)(2) Based on ABA Standard 2.3, subpara-
graphs (a) and (c). Requires court to determine
whether the statement will be offered as distin-
guished from asking the state its intention. Re-
quires production of evidence of the statement in the
event it will be offered SO that the court and counsel
can intelligently deal with the problem. Florida has
no similar rule.

(b)(3) Substantially the same as ABA Standard.
except that the proposed rule requires severance
unless the court affirmatively finds that severance is
unnecessary. Florida has no similar rule.

Cross References
Prejudicial or confusing evidence. see F.S.A. §. 90.403

Rule 3.153. Timeliness of Defendant’s Motion:
Waiver
(a) Timeliness; Waiver. A defendant’s motion for

severance of multiple offenses or defendants charged
in a single indictment or information shall be made
before trial unless opportunity there for did not exist or
the defendant was not aware of the grounds for such a
motion. but the court in its discretion may entertain
such a motion at the trial. The right to file such a
motion is waived if it is not timely made.

(b) Renewal of Motion. If a defendant’s pretrial
motion for severance is overruled, the defendant may
renew the motion on the same grounds at or before the
close of all the evidence at the trial. Amended Sept.
24. 1992, effective Jan. 1, 1993 (606 So.2d 227).

Committee Notes
1972 Adoption. (a) Relates solely to defendant’s

motion for severance. Florida has no similar rule.
(b) Florida has no similar rule.

IV. ARRAIGNMENT AND PLEAS

Rule 3.160. Arraignment
(a) Nature of Arraignment. The arraignment shall

be conducted in open court or by audiovisual device in
the discretion of the court and shall consist of the
judge or clerk or prosecuting attorney reading the
indictment or information on which the defendant will
be tried to the defendant or stating orally to the
defendant the substances of the charge or charges and
calling on the defendant to plead thereto. The reading
or statement as to the charge or charges may be waived
by the defendant. If the defendant is represented by
counsel, counsel may file a written plea of not guilty at
or before arraignment and thereupon arraignment shall
be deemed waived.

(b) Effect of Failure to Arraign or Irregularity of
Arraignment. Neither a failure to arraign nor an
irregularity in the arraignment shall affect the validity
or any proceeding in the cause if the defendant pleads
to the indictment or information on which the defen-

dant is to be tried or proceeds to trial without objec-
tion to Such failure or irregularity.

(c) Plea of Guilty after Indictment or Information
Filed. If a person who has been indicted or informed
against for an offense, but who has not been arraigned.
desires to plead guilty thereto, the person may so
inform the court having jurisdiction of the offense, and
the court shall, as soon as convenient, arraign the
defendant and permit the defendant to plead guilty to
the indictment or information.

(d) Time to Prepare for Trial. After a plea of not
guilty the defendant is entitled to a reasonable time in
which to prepare for trial.

(e) Defendant Not Represented by Counsel. Prior
to arraignment of any person charged with the commis-
sion of a crime, if he or she is not represented by
counsel, the court shall advise the person of the right
to counsel and. if he or she is financially unable to
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obtain counsel, of the right to be assigned court-
appointed counsel to represent him or her at the
arraignment and at all subsequent proceedings. The
person shall execute an affidavit that he or she is
unable financially or otherwise to obtain counsel. and if
the court shall determine the reason to be true, the
court shall appoint counsel to represent the person.

If the defendant, however, understandingly waives
representation by counsel, he or she shall execute a
written waiver of such representation, which shall be
filed in the case. If counsel is appointed, a reasonable
time shall be accorded to counsel before the defendant
shall be required to plead to the indictment or infor-
mation on which he or she is to be arraigned or tried,
or otherwise to proceed further. Amended Nov. 29,
1984. effective Jan. 1, 1985 (462 So.2d 386); July 14,
1988 (528 So.2d 1179); Sept. 24, 1992, effective Jan. 1,
1993 (606 So.2d 227).

Committee Notes
1968 Adoption. (a) A combination of section

908.01, Florida Statutes, and Federal Rule of Crimi-
nal Procedure 10.

(b) Same as section 908.02, Florida Statutes.
(c) Same as section 909.15, Florida Statutes, ex-

cept provision is made for trial by affidavit.
(d) Same as section 909.20, Florida Statutes.
(c)Federal rule 44 provides:
“If the defendant appears in court without counsel

the court shall advise him of his right to counsel and
assign counsel to represent him at every stage of the
proceeding unless he elects to proceed without coun-
sel or is able to obtain counsel.”

A presently proposed amendment to such rule
provides:

“(a) Right to Assigned Counsel. Every defendant
who is unable to obtain counsel shall be entitled to
have counsel assigned to represent him at every
stage of the proceedings from his initial appearance
before the commissioner or the court through ap-
peal, unless he waives such appointment.

“(b) Assignment Procedure. The procedures for
implementing the right set out in subdivision (a)
shall be those provided by law or by local rules of
district courts of appeal.”

In lieu of such latter, blanket provision, it is
suggested that the rule provide, as stated. for inquiry
of the defendant and determination by the court as
to the defendant‘s desire for and inability to obtain
counsel, after being advised of entitlement thereto.
Many defendants, of course. will waive counsel.

In view of Harvey v. Mississippi, 340 F.2d 263 (5th
Cir. 1965) and White v. Maryland, 373 U.S. 59, 83
S.Ct. 1050, 10 L.Ed.2d 193 (1963) holding that
entitlement to counsel does not depend upon wheth-
er the offense charged is a felony or misdemeanor, it
is suggested that the word “crime” be used instead
of “felony” only in the first sentence of the pro-
posed rule.

In Hamilton v. Alabama, 368 U.S. 52, 82 S.Ct. 157,
7 L.Ed.2d 114 (1961). involving breaking and enter-
ing with intent to commit rape, the Supreme Court

held the defendant was entitled to counsel at the
arraignment. if the arraignment be deemed a part of
the trial, as apparently it is under Alabama law. In
Ex parte Jeffcoat. 109 Fla. 207. 146 So. 827 (1933).
the Supreme Court of Florida held the arraignment
to be a mere formal preliminary step to an answer or
plea. However. in Sardinia v. State, 168 So.2d 674
(Fla. 1964). the court recognized the accused’s right
to counsel upon arraignment. Section 909.21. Flori-
da Statutes. provides for appointmen’ of counsel in
capital cases.

1972 Amendment. Substantially the same as prior
rule. The committee considered changes recom-
mended by The Florida Bar and incorporated the
proposed change relating to written plea of not
guilty and waiver of arraignment.

1992 Amendment. The amendment allows the
judge to participate in the arraignment process by
including the judge as one of the designated individ-
uals who may advise the defendant of the pending
charges Apparently. the 1958 amendment to rule
3.160(a) inadvertently eliminated the judge from the
arraignment procedure. In re Rule 3.160(a). Florida
Rules of Criminal Procedure. 528 So.2d 1179. 1180
(Fla. 1988). The prior amendment did include the
judge. The Florida Bar Re: Amendment to Rules -
Criminal Procedure. 462 So.2d 386 (Fla. 1984).
While the language of rule 3.160(a) as presently set
out in the Florida Bar pamphlet, Florida Rules of
Criminal Procedure, is identical to the language of
this proposed amendment (that is. it includes the
judge in the arraignment process), the West publica-
tions, Florida Criminal Laws and Rules (1991) and
Florida Rules of Court (1991), nevertheless follow
the language set out in 528 So.2d at 1180.

Cross References
Notice of arraignment. see F.S.A. § 913.02.
Persons in custody. see F.S.A. § 907.055.
Presence of accused. see Criminal Procedure Rule 3.180.
Right to assignment of counsel. indigents. see Criminal Procedure Rule

3.111.
Traffic offenses. arraignment. see Traffic Court Rule 6.170.

Rule  3 .170 .  Pleas
(a) Types of Plea; Court’s Discretion. A defendant

may plead not guilty, guilty, or, with the consent of the
court. nolo contendere. Except as otherwise provided
by these rules, all pleas to a charge shall be in open
court and shall be entered by the defendant. If the
sworn complaint charges the commission of a misde-
meanor, the defendant may plead guilty to the charge
at the first appearance under rule 3.130, and the judge
may thereupon enter judgment and sentence without
the necessity of any further formal charges being filed.
A plea of not guilty may be entered in writing by
counsel. Every plea shall be entered of record, but a
failure to enter it shall not affect the validity of any
proceeding in the cause.

(b) Pleading to Other Charges. Having entered a
plea in accordance with this rule, the defendant may,
with the court’s permission. enter a plea of guilty or
nolo contendere to any and all charges pending against
him or her in the State of Florida over which the court
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for  a  special  panel .  The f i l ing of  a  motion for
rehearing before the original panel shall suspend
consideration of the question of convening a spe-
cial panel. If rehearing is denied, consideration of
that question shall proceed. If rehearing is grant-
ed, the petition shall be considered moot.

After a case has been submitted to the special
panel ,  the Chief  Judge shal l  ass ign the duty of
writing the opinion and any dissent. The decision
of the special panel shall be binding on all panels
of the Court of Appeals unless reversed or modified
by the Supreme Court. A party may not move for
rehearing of the decision of the special panel. A
petition to convene a special panel is not a prereq-
uisite to filing an application for leave to appeal to
the Supreme Court.

The Court  of  Appeals  may assess  actual  and
punitive damages pursuant to MCR 7.2 16(C) for
abuse of the procedures described in this order.

This Administrative Order shall take effect No-
vember 1, 1990, and shall remain in effect until
December 31, 1991.

Administrative Order 1984-2 is RESCINDED,
effective November 1, 1990.

Boyle, J., dissents in part and states: I cannot
agree with that portion of the order adopting the
“first out” rule. Such a momentous change in the
legal culture of this state should be preceded by full
research and study of such matters as the experi-
ence with the conflict question in the intermediate
courts of appeals of our sister states and/or experi-
mentation by the entire Court of Appeals with a
version of the en banc procedure permitting oral
argument and rebriefing by the parties. Conflict
itself is neither bad or good; it may be an agent for
change or the source of chaos. Wisdom dictates
that we act only after full inquiry and the input of
all affected, balancing the need for order against
the ultimate objective of ensuring justice through
an evolving legal process.
(Entered October 5, 1990, effective November 1, 1990.)

For order continuing Administrative Or-
der 1990-6 in effect until April 30, 1994, see
Administrative Order 1994-3, post

ADMINISTRATIVE ORDER 1991-2

VIDEO ARRAIGNMENT

Text of Administrative Order 1991-2, as continued
by Administrative Order 1993-1, in effect

until further order of the Court.

On order of the Court, the State Court Adminis-
trator is authorized to approve, until February 1,

ADMINISTRATIVE ORDERS

1992,  or  unt i l  fur ther  order  of  th is  Court ,  t r ia l
courts to use two-way closed circuit television from
a  j a i l  t o  a  cou r t room in  each  cou r t  f o r  i n i t i a l
cr iminal  arraignments  on the warrant ,  arraign-
ments on the information, criminal pretrials, crimi-
nal pleas, criminal sentencings for misdemeanor
offenses cognizable in the district court and show
cause hearings.

The previous authorizations by this Court and by
the State Court Administrator pursuant to Adminis-
t ra t ive  Order  1990-1,  as  amended October  31,
1990, for pilot courtrooms in the circuit and dis-
trict courts of Genesee and Oakland Counties to
utilize two-way closed circuit television, are contin-
ued until further order of this Court or the State
Court Administrator.

Each court requesting authorization is directed
to expeditiously submit a local administrative order
to the State Court Administrator pursuant to MCR
8.112(B) to implement the pilot program and pre-
scribe the administrative procedures for each type
of hearing in which closed circuit television will be
utilized.

The State Court Administrative Office shall pro-
vide assistance in the implementation of the pilot
projects, and shall conduct an assessment of the
experimental  program and report  to  the Court .
The pi lot  courts  shal l  cooperate  with the State
Court Administrative Office.

(Entered April 30, 1991.)

For order continuing Administrative Order 1991-2
in effect until further or&r of the Court, see

Administrative Order 1993-1, post

ADMINISTRATIVE ORDER 1991-5

PILOT PROJECTS FOR DISTRICT COURT
JUDGES ACCEPTING GUILTY PLEAS

IN FELONY CASES

On order of the Court, effective July 1, 1991 and
until July 1, 1992, or until further order of the
Court, the State Court Administrator is authorized
to approve the assignment of judges of the district
court as judges in the court with trial jurisdiction
over felony cases for experimental projects for the
purpose of  taking guil ty pleas in criminal  cases
cognizable in the court with trial jurisdiction over
felony cases.
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ing the pleas, the cases will be transferred to the
court with trial court jurisdiction over felony cases.

The previous authorization by this Court and the
State Court Administrator pursuant to Administra-
tive Order 1991-5 to the eleven pilot courts to take
guil ty pleas in criminal  cases cognizable in the
circuit court is continued until further order of this
Court or the State Court Administrator.

(Entered June 30, 1992.)

ADMINISTRATIVE ORDER 1993-1

VIDEO ARRAIGNMENT

On order of the Court, the provisions of Adminis-
trative Order 1991-2 regarding video arraignment
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are continued in effect until the further order of
this Court.
(Entered January 28, 1993.)

For text of Administrative Order 1991-2
continued in effect until further order of the
Court, see Administrative Order 1991-2,
ante

ADMINISTRATIVE ORDER 1994-3

RESOLUTION OF CONFLICTS IN COURT
OF APPEALS DECISIONS

On order of the Court, the provisions of Adminis-
trative Order 1990-6 are continued in effect until
April 30, 1994.
(Entered February 28, 1994.)

For text of Administrative Order 1990-6
continued in effect until April 30, 1994, see
Administrative Order 1990-6. ante
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COLLATERAL CONSEQUENCES OF CONVICTION

pursuant to federal law. United States v. Presley, 667 F.
Supp. 678 (W.D. Ma. 1987).

561.021. Forfeiture of public office-dis-
qualification.- 1. A person holding any public
office, elective or appointive, under the govern-
ment of this state or any agency or political
subdivision thereof, who is convicted of a
crime shall, upon sentencing, forfeit such office
i f

(1) He is convicted under the laws of this
state of a felony or under the laws of another
jurisdiction of a crime which, if committed
within this state, would be a felony, or he
pleads guilty or nolo contendere of such a
crime: or

(2) He is convicted of or pleads guilty or
nolo contenders IO a crime involving miscon-
duct in office, or dishonesty: or

(3) The constitution or a statute other than
the code so provides.

2. Except as provided in subsection 3 of this
section, a person who pleads guilty or nolo
contendere or is convicted under the laws of
this state of a felony or under the laws of an-
other jurisdiction of a crime which, if commit-
ted within this state, would be a felony, shall
be ineligible to hold any public office, elective
or appointive, under the government of this
state or any agency or political subdivision
thereof, until the completion of his sentence or
period of probation.

561.031. Physical appearance in court of a
prisoner my be made by using closed circuit
television, when-requirements.- 1. In the fol-
lowing proceedings, the provisions of section
544.250, 544.210, 544.275, RSMo, 546.030,
RSMo, or of any other statute, or the provi-
sions of supreme court rules 21.10, 22.07,
24.01, 24.02, 27.01. 29.07, 31.02, 31.03, 36.01,
37.16, 37.47, 37.48, 37.50, 37.57, 37.58, 37.59,
and 37.64 to the contrary notwithstanding,
when the physical appearance in person in
court is required of any person held in a place
of custody or confinement in any city not
within a county or in any county in which
there is located a place of custody or confine-
ment operated by the department of correc-
tions, or in any other class county or any see-
ond class county with a population of at least
one hundred thousand that does not adjoin any
first class county and which contains a campus
of the University of Missouri, such personal
appearance may be made by means of closed
circuit television from the place of custody or
confinement; provided that such television fa-
cilities provide two-way audio-visual communi-
cation between the court and the place of cus-
tody or confinement and that a full record of
such proceedings be made by split-screen
imaging and recording of the proceedings in
the courtroom and the place of confinement or
custody in addition to such other record as
may be required:

(1) First appearance before an associate cir-

3. A person who pleads guilty or nolo con-
tendere or is convicted under the laws of this
state or under the laws of another jurisdiction
of a felony connected with the exercise of the
right of suffrage shall be forever disqualified
from holding any public office, elective or ap-
pointive. under the government of this state or
any agency or political subdivision thereof.
(L. 1977 S.B. 60, A.L. 1991 S.B. 262)

cuit judge on a criminal complaint:

(2) Waiver of preliminary hearing:

(3) Arraignment on an information or in-
dictment where a plea of not guilty is entered:

(4) Arraignment of an information or in-
dictment where a plea of guilty is entered
upon waiver of any right such person might
have to be physically present;

561.026.

(5) Any pretrial or posttrial criminal pro-
ceeding not allowing the cross-examination of
witnesses;

(1987) This disqualification together with others in Mis-
souri law means that Missouri has not substantially pre-
served or restored the civil rights of former felons for the

(6) Sentencing after conviction al trial upon
waiver of any right such person might have to

purpose of permitting possession of a firearm by the felon be physically present;

Revised Statutes of Missouri 1993

Chapter 561





RESPONSE TO NIC SURVEY

46-9-206. Setting bail -- appearance or use of two-way
electronic audio-video communication. The requirement that a
defendant be taken before a judge for setting of bail may, in the
discretion of the court, be satisfied either by the defendant's
physical appearance before the court or by two-way electronic
audio-video communication. The audio-video communication must
operate so that the defendant and the judge can see each other
simultaneously and converse with each other, so that the
defendant and his counsel, if any, can communicate privately, and
so that the defendant and his counsel are both physically present
in the same place during the two-way electronic audio-video
communication. The defendant may waive the requirement that his
counsel be in the defendant's physical presence during the two-
way electronic audio-video communication. A judge may order a
defendant's physical appearance in court for the hearing of an
application for admission to bail.

46-12-201. Manner of conducting arraignment -- use of two-
way electronic audio-video communication -- exception. (1)
Arraignment must be conducted in open court and must consist of
reading the charge to the defendant or stating to the defendant
the substance of the charge and calling on the defendant to plead
to the charge. The defendant must be given a copy of the charging
document before being called upon to plead. For purposes of this
chapter, an arraignment that is conducted by the use of two-way
electronic audio-video communication, allowing all of the
participants to be observed and heard in the courtroom by all
present, is considered to be an arraignment in open court.

(2) The court shall inquire of the defendant or the
defendant's counsel the defendant's true name, and if the
defendant's true name is given as any other than that used in the
charge, the court shall order the defendant's name to be
substituted for the name under which the defendant is charged.

(3) The court shall determine whether the defendant is
under any disability that would prevent the court, in its
discretion, from proceeding with the arraignment. The arraignment
may be continued until the court determines the defendant is able
to proceed.

(4) Whenever the law requires that a defendant in a
misdemeanor or felony case be taken before a court for an
arraignment, this requirement may, in the discretion of the
court, be satisfied either by the defendant's physical appearance
before the court or by two-way electronic audio-video
communication. The audio-video communication must operate so that
the defendant and the judge can see each other simultaneously and
converse with each other, so that the defendant and his counsel,
if any, can communicate privately, and so that the defendant and
his counsel are both physically present in the same place during
the two-way electronic audio-video communication. The defendant



may waive the requirement that his counsel be in the defendant's
physical presence during the two-way electronic audio-video
communication.

(5) A judge may order a defendant's physical appearance in
court for arraignment. In a felony case, a judge may not accept a
plea of guilty from a defendant not physically present in the
courtroom.
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rights under subsection (b) of this sec- during a critical period. State v. Knoll,
tion, §§ 15A-533(b) and 15A-534(c) and 322 N.C. 535, 369 S.E.2d 558 (1988).
deprived defendants of their rights to se- Stated in State v. Ham, 105 N.C. App.
cure their liberty for a significant time 658, 414 S.E.2d 577 (1992).

A R T I C L E  2 6 .

Bail .

§ 15A-531. Definitions.

CASE NOTES

Quoted in State v. Cox, 90 N.C. App.
742. 370 S.E.2d 260 (1988).

§ 15A-532. Persons authorized to determine condi-
tions for release; use of two-way audio
and video transmission.

(a) Judicial officials may determine conditions for release of per-
sons brought-before them or as provided in subsection (b) of this
section, in accordance with this Article.

(b) Any proceeding under this Article to determine, modify, or
revoke conditions of pretrial release in a noncapital case may be
conducted by an audio and video transmission between the judicial
official and the defendant in which the parties can see and hear
each other. If the defendant has counsel, the defendant shall be
allowed to communicate fully and confidentially with his attorney
during the proceeding. Upon motion of the defendant, the court
may not use an audio and video transmission.

(c) Prior to the use of audio and video transmission pursuant to
subsection (b) of this section, the procedures and type of equipment
for audio and video transmission shall be submitted to the Adminis-
trative Office of the Courts by the senior regular resident superior
court judge for a judicial district or set of districts and approved by
the Administrative Office of the Courts. (1973, c. 1286, s. 1; 1993, c.
30. s. 1.)

Effect of Amendments. - The 1993 for “release”; in subsection (a) added the
amendment, effective April 22, 1993. subsection designation and inserted “or
and applicable to proceedings occurring as provided in subsection (b) of this sec-
on or after that date, in the section tion,”
catchline substituted “release; use of

following “before them”: and
added subsections (b) and (c).

two-way audio and video transmission”

§ 15A-533. Right to pretrial release in capital and
noncapital cases.

CASE NOTES

Fai lure  to  Adv i se  Defendants  o f sufficient showing of a substantial statu-
Their Rights. - Defendants made a tory violation and of the prejudice aris-

54



BOWLING GREEN MUNICIPAL COURT
515 E. Poe Rd., P.O. Box 326
Bowling Green, OH 43402-0326
(419) 352-5263

In Re: Video Arraignments

ADMINISTRATIVE ORDER

No. 92-AO-01

Effective now, the court may conduct hearings on initial
appearances, arraignments, and bonds of defendants housed in the
Wood County Justice Center through the video arraignment system.
This may include sentencings for those defendants entering pleas
of guilty or no contest at the time of initial appearance or
arraignment. This may also include Criminal Rule 4(E) hearings
and R.C. Chapter 2963 extradition hearings.

SO ORDERED.

Clerk of Court: File this order and return it to me, after you
sign the proof of service. Mail copies to Capt. Larry Pilzecker
(Wood County Justice Center) and to Sheriff Matt Brichta (Wood
County Sheriff's Department).

Copies mailed on 2 ,/9,m---*



Office of Court Technology and Services

Survey Results of Courts using Video Arraignment

AKRON MUNICIPAL - KATHLEEN CAMERON, CT. ADMR. - (216) 375-2120
Installed - l/22/92
Leasing equipment for 1 year/pilot
Concern: "IS or will there be legislation addressing video arraignment?"
A few local attorneys are questioning the possibility of challenges.
Developing local rule to be entered in the journal.
Ms. Cameron has volunteered to serve on a committee addressing video
issues.

BOWLING GREENE MUNICIPAL - JUDGE JAMES W. BACHMAN - (419) 352-5263
Additional Contact - Mary Cowell, Court Reporter
Installed Feb. 21, 1992 - Local cable company
Split screen on videotape. Full view judge to defendant, defendant to
judge during live arraignment.
Monitors in courtroom for the judge and public.
Issues - news media accommodation.

DELAWARE MUNICIPAL - JAMES MILLS, CHIEF DEPUTY CLERK - (614) 363-1296
Installed 1990
Local rule regarding video transcript. Arraignment not addressed in rule.

NORWALK MUNICIPAL - DONNA STIVELY, COURT ADMINISTRATOR - (419) 663-6771
Installed October 1990
Arraignments, Pre-trials
hearings.

with privacy, sentencing - no preliminary

FAX - Rights to be signed, bond, jail releases . . . delivery of originals
sent later in the day, bulk delivery of original papers.
Split cost with sheriff's department - total cost $10,400-$11,000
City electrician installed cabling.

SANDUSKY MUNICIPAL - JUDGE JAMES STACEY, CONTACT - (419) 627-5920
Installed - 1984
Black and white system originally. New color
video/courtroom in jail.

system. Special

Wouldn't do without it.

WAYNE COUNTY MUNICIPAL - DOUGLAS LENHART, CONTACT - (216) 263-1350
Installed - 1986
Open Court - A monitor is present allowing anyone to view the proceedings.
No local rule.

XENIA MUNICIPAL - JOHN AMES, CONTACT - (513) 376-7304
XENIA COMMON PLEAS 1 AND 2

Installed - about 1988 or 1989
Municipal court - 90% arraignments,
Common Pleas 1 and 2

may be used for dispositions
- Arraignments and dispositions.

Courtroom to video room directly.
sound off -

Client may speak with attorney with
others see picture, no sound.

New courtroom - Camera in ceiling facing the bench - only those around the
bench can be seen by the defendant. Monitor for those in the courtroom to
view the defendant.

0381a:last updated 9/92
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CHAPTER 581 of custody, excluding holidays, Saturdays and Sun-
days. That magistrate, in the exercise of discretion
may order the probationer held pending revocation
hearing or pending transfer to the jurisdiction of
another court where the probation was imp
lieu of an order that the probationer be

osed. In
held, the

magistrate may release the probationer upon the
condition that the
later date for a prob

probationer appear in court at a
ation revocation hearing. If the

probationer is being held on an out-of-county war-
rant, the magistrate may order the probationer re-
leased subject to an additional order to the
probationer that the probationer report within seven
calendar days to the court that imposed the pro-
bation.

(4)(a) For defendants sentenced for felonies com-
mitted prior to November 1, 1989, and for any
misdemeanor, the court that imposed the probation,
after summary hearing, may revoke the probation:

(A) If the execution of sentence has been sus-
pended, the court shall cause the sentence imposed
to be executed.

(B) If no sentence has been imposed, the court
may impose any sentence which originally could
have been imposed.

(b) For defendants sentenced for felonies com-
mitted on or after November 1, 1989, the court that
imposed the probationary sentence may revoke pro-
bation supervision and impose a sanction as provided
by rules of the State Sentencing Guidelines Board.

(5) Except for good cause shown., if the revoca-
tion hearing is not conducted within 14 calendar
days following the arrest or detention of the
probationer, the probationer shall be released from
custody.

(6) A defendant who has been previously
fined in the county jail as a condition of probation

b

con-

pursuant to ORS 137.540 or as part of a pro ationary
sentence pursuant to the rules of the State Sentenc-
ing Guidelines Board may be given credit for all
time thus served in any order or judgment of con-
finement resulting from revocation of probation.

(7) In the case of any defendant hw ose sentence
has been suspended but who is not on probation, the
court may issue a warrant and cause the defendant
to be arrested and brought before the court at any
time within the maximum period for which the de-
fendant might originally have been sentenced.
Thereupon the court, after summary hearing, may
revoke the suspension of sentence and cause the
sentence imposed to be executed.

(8) If a probationer fails to appear or report to
a court for further proceedin s as required by an
order under subsection (3) of this section, the failure
to appear may be prosecuted in the county to which
the

(
probationer was ordered to appear or report.

9)(a) If requested b
h

the probationer and
agreed to by the court, t e probationer may ad-
mit or deny the violation without being phys-
ically present at the hearing if the probationer
appears before the court by means of simul
taneous television transmission allowing the
court to observe and communicate with the de-
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IT IS SO ORDERED.
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(3) If the amount awarded to a minor by judgment or by an
order of the court approving a compromise settlement of a
claim or cause of action of the minor does not exceed $5,000
(exclusive of interest and costs and disbursements), and if
there is no general guardian of the ward, the court may upon
application by the guardian ad litem after judgment, or in the
order approving settlement, fix and allow the expenses of the
action, including attorney fees and fees of guardian ad litem,
authorize the payment of the total recovery to the clerk of the
court, authorize and direct the guardian ad litem upon the
payment to satisfy and discharge the judgment, or to execute
releases to the parties entitled thereto and enter into a
stipulation dismissing the action upon its merits. The order
shall also direct the clerk upon the payment to pay the costs
and disbursements and expenses of the action and to dispose
of the balance in one of the manners provided in s. 880.04 (2)
as selected by the court. The fee for the clerk’s services for
handling, depositing and disbursing funds under this subsec-
tion is prescribed in s. 814.61 (12) (a).

History: Sup. Ct. Order. 67 W (2d) 746; 1975 c. 218: 1981 c. 317.
cross Reference: See 880.125 for provision requiring a court approving set-

tlements to be satisfied as to the sufficiency of the guardian’s bond.

807.11 Orders: rendition and entry. (1) An order is ren-
dered when it is signed by the judge.

(2) An order is entered when it is filed in the office of the
clerk of court.

History: Sup. Ct. Order. 67 W (2d) 747.
Oral order of state court that Injunction be issued was valid even though

case was removed to federal court before order was signed. Heidel v. Voight.
456 F Supp. 959 (I 978).

807.12 Suing by fictitious name or as unknown; partners’
names unknown. (1) When the name or a part of the name of
any defendant, or when any proper party defendant to an
action to establish or enforce, redeem from or discharge a lien
or claim to property is unknown to the plaintiff, such
defendant may be designated a defendant by so much of the
name as is known, or by a fictitious name, or as an unknown
heir, representative, owner or person as the case may require,
adding such description as may reasonably indicate the
person intended. But no person whose title to or interest in
land appears of record or who is in actual occupancy of land
shall be proceeded against as an unknown owner.

(2) When the name of such defendant is ascertained the
process, pleadings and all proceedings may be amended by an
order directing the insertion of the true name instead of the
designation employed.

(3) In an action against a partnership, if the names of the
partners are unknown to the plaintiff, all proceedings may be
in the partnership name until the names of the partners are
ascertained, whereupon the process, pleadings and all pro-
ceedings shall be amended by order directing the insertion of
such names.

History: Sup. Ct. Order. 67 W (2d) 748.
This section does not authorize judgment against unnamed individual.

Miller v. Smith, 100 W (2d) 609. 302 NW (2d) 468 (1981).
See note to 893.02. citing Lak v. Richardson-Merrell. Inc. 100 W (2d) 641.

302 NW (2d) 483 (1981).
See note to 893.02. citing Lavine v. Hartford Act. & Indemnity. 140 W (2d)

434. 410 NW (2d) 623 (Ct. ADD. 19871.
See note to 893.57. citing Spitler v. Dean. 148 W (2d) 630,436 NW (2d) 308

(1989).

807.13 Telephone and audio-visual proceedings. (1)
ORAL ARGUMENTS. The court may permit any oral argument
by telephone.

(2) EVIDENTIARY HEARINGS. In civil actions and proceed-
ings, including those under chs. 48, 51, 55 and 880, the court
may admit oral testimony communicated to the court on the
record by telephone or live audio-visual means, subject to
cross-examination, when:

(a) The applicable statutes or rules permit;
(b) The parties so stipulate; or
(c) The proponent shows good cause to the court. Appro-

priate considerations are:
1. Whether any undue surprise or prejudice would result;
2. Whether the proponent has been unable, after due

diligence, to procure the physical presence of the witness;
3. The convenience of the parties and the proposed witness,

and the cost of producing the witness in relation to the
importance of the offered testimony;

4. Whether the procedure would allow full effective cross-
examination, especially where availability to counsel of docu-
ments and exhibits available to the witness would affect such
cross-examination;

5. The importance of presenting the testimony of witnesses
in open court, where the finder of fact may observe the
demeanor of the witness, and where the solemnity of the
surroundings will impress upon the witness the duty to testify
truthfully;

6. Whether the quality of the communication is sufficient
to understand the offered testimony;

7. Whether a physical liberty interest is at stake in the
proceeding; and

8. Such other factors as the court may, in each individual
case, determine to be relevant.

(3) CONFERENCES. Whenever the applicable statutes or
rules so permit, or the court otherwise determines that it is
practical to do so. conferences in civil actions and proceed-
ings may be conducted by telephone.

(4) NOTICE: REPORTING; STIPULATION; WAIVERS; ETC.; AC-
CESS. In any proceeding conducted by telephone under this
section:

(a) If the proceeding is required to be reported, a court
reporter shall be in simultaneous voice communication with
all parties to the call. whether or not in the physical presence
of any of them.

(b) Parties entitled to be heard shall be given prior notice of
the manner and time of the proceeding. Any participant other
than the reporter electing to be present with any other
participant shall give reasonable notice thereof to the other
participants.

(c) Regardless of the physical location of any party to the
call, any waiver. stipulation, motion, objection, decision,
order or any other action taken by the court or a party to a
reported telephone hearing has the same effect as if made in
open court.

(d) With the exception of scheduling conferences and
pretrial conferences, proceedings shall be conducted in a
courtroom or other place reasonably accessible to the public.
Participants in the proceeding may participate by telephone
from any location or may elect to be physically present with
one or more of the other participants. Simultaneous access to
the proceeding shall be provided to persons entitled to attend
by means of a loudspeaker or, upon request to the court, by
making a person party to the telephone call without charge.

History: Sup. Ct. Order, 141 W (2d) xxiv; Sup. Ct. Order. 158 W (2d) xviii:
1991 a. 32.

Judicial Council Note, 1988: This section [created] allows oral arguments IO
be heard, evidence to be taken, or conferences to be conducted. by telephone.
Sub. (4) prescribes the basic procedure for such proceedings. [Re Order eff. l-
1-88]

Judicial Council Note, 1990: The change in sub. (2) (c) (intro.) from “inter-
est of justice” to “good cause” is not intended as substantive. but merely to
conform it to the language used in other statutes relating to use of telephonic
procedures in judicial proceedings. SS. 967.08. 970.03 (13). 971.14 (I) (c) and
(4) (b). and 971.17 (2). Stats. [Re Order eff. 1-1-91]

Speaker-telephone testimony in civil jury trials: The next best thing to being
there? 1988 WLR 293.
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807.14 Interpreters. On request of any party, the court may J a n .  1 ,  1 9 8 8 ]
trials, on request of any party and approval by the court. [Re Order effective

permit an interpreter to act in any civil proceeding other than
trial by telephone or live audio-visual means.

History: Sup. Ct. Order, 141 W (2d) xxv.
Judicial Council Note, 1988: This section [created] allows interpreters to

serve by telephone or live audio-visual means in civil proceedings other than
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CHAPTER 970

CRIMINAL PROCEDURE - PRELIMINARY PROCEEDINGS

970.01 Initial appearance before a judge. 970.035 Preliminary examination; child younger than 16 years old.
970.02 Duty of a judge at the initial appearance 970.04 Second examination.
970.03 Preliminary examination. 970.05 Testimony at preliminary examination.

970.01 Initial appearance before a judge. (1) Any person
who is arrested shall be taken within a reasonable time before
a judge in the county in which the offense was alleged to have
been committed. The person may waive physical appearance
and request that the initial appearance be conducted on the
record by telephone or live audiovisual means under s.
967.08. Waiver of physical appearance shall be placed on the
record of the initial appearance and does not waive other
grounds for challenging the court’s personal jurisdiction.

(2) When a person is arrested without a warrant and
brought before a judge, a complaint shall be filed forthwith.

History: Sup. Ct. Order, 141 W (2d) xxxi: 1987 a. 403.
Judicial Council Note, 1988: Sub. (1 ) is amended to authorize the arrested

person to waive physical appearance and request that the initial appearance be
conducted on the record by telephone or live audio-visual means. [Re Order
effective Jan. 1, 1988]

It is not unreasonable to detain a person arrested on Saturday after the
courthouse is closed until his arraignment Monday morning. Kain v. State, 48
W (2d) 212. 179 NW (2d) 777.

Where defendant confessed to 8 robberies within one half hour after arrest
in the early morning and was not taken before a judge until the next day. the
period ofdetention was not unreasonable. Quinn v. State, 50 W (2d) 101. 183
NW (2d) 64.

The fact that a defendant confesses between the time of arrest and appear-
ance before a magistrate does not prove that the delay was unreasonable
Pinczkonski v. State. 51 W (2d) 249. 186 NW (2d) 203

Where defendant was taken to jail in the evening on suspicion of murder.
and questioning resumed at 8:30 the next morning and continued at intervals
until 9:50 that evening. after defendant was given the warning and said he did
not want an attorney. A delay until the following morning in taking him to
court was not unreasonable. since the police needed time to-check out various
information supplied by defendant and others. State v. Hunt. 53 W (2d) 734.
193 NW (2d) 858.

A delay in taking defendant before a magistrate from Saturday noon to
Monday afternoon was justified when caused by attempts to locate witnesses
and giving a lie detector test requested by defendant. State v. Wallace. 59 W
(2d) 66. 207 NW (2d) 855.

See note to 971.04. citing State v. Neave. 117 W (2d) 359, 344 NW (2d) 181
(1984).

970.02 Duty of a judge at the initial appearance. (1) At the
initial appearance the judge shall inform the defendant:

(a) Of the charge against him and shall furnish the defend-
ant with a copy of the complaint which shall contain the
possible penalties for the offenses set forth therein. In the case
of a felony, the judge shall also inform the defendant of the
penalties for the felony with which the defendant is charged.

(b) Of his or her right to counsel and, in any case required
by the U.S. or Wisconsin constitution, that an attorney will
be appointed to represent him or her if he or she is financially
unable to employ counsel.

(c) That he is entitled to a preliminary examination if
charged with a felony in any complaint, including a com-
plaint issued under s. 968.26, or when the defendant has been
returned to this state for prosecution through extradition
proceedings under ch. 976, or any indictment, unless waived
in writing or in open court, or unless he is a corporation.

(2) The judge shall admit the defendant to bail in accord-
ance with ch. 969.

(3) Upon request of a defendant charged with a misde-
meanor, the judge shall immediately set a date for the trial.

(4) A defendant charged with a felony may waive prelimi-
nary examination, and upon the waiver, the judge shall bind
the defendant over for trial.

(5) If the defendant does not waive preliminary examina-
tion, the judge shall forthwith set the action for a preliminary
examination under s. 970.03.

(6) In all cases in which the defendant is entitled to legal
representation under the constitution or laws of the United
States or this state, the judge or magistrate shall inform the
defendant of his or her right to counsel and, if the defendant
claims or appears to be indigent, shall refer the person to the
authority for indigency determinations specified under s.
977.07 (1).

(7) If the offense charged is one specified under s. 165.83 (2)
(a), the judge shall determine if the defendant’s lingerprints,
photographs and other identifying data have been taken and,
if not, the judge shall direct that this information be obtained.

History: 1973 c. 45; 1975 c. 39; 1977 c. 29.449; 1979 c. 356: 1981 c. 144; 1987
a. 151.

There is no need to appoint both a guardian ad litem and defense counsel
unless it appears that prejudice would result from dual representation. Gibson
v. State, 47 W (2d) 810, 177 NW (2d) 912.

970.03 Preliminary examination. (1) A preliminary exami-
nation is a hearing before a court for the purpose of determin-
ing if there is probable cause to believe a felony has been
committed by the defendant. A preliminary examination may
be held in conjunction with a bail revocation hearing under s.
969.08 (5) (b). but separate findings shall be made by the
judge relating to the preliminary examination and to the bail
revocation.

(2) The preliminary examination shall be commenced
within 20 days after the initial appearance of the defendant if
the defendant has been released from custody or within IO
days if the defendant is in custody and bail has been fixed in
excess of $500. On stipulation of the parties or on motion and
for cause, the court may extend such time.

(3) A plea shall not be accepted in any case in which a
preliminary examination is required until the defendant has
been bound over following preliminary examination or
waiver thereof.

(4) (a) If the defendant is accused of a crime under S.
940.225,948.02,948.05 or 948.06, the court may exclude from
the hearing all persons who are not officers of the court,
members of the complainant’s or defendant’s families or
others considered by the court to be supportive of the
complainant or defendant, the service representative, as
defined in s. 895.73 (1) (c), or other persons required to
attend, if the court finds that the state or the defendant has
established a compelling interest that would likely be
prejudiced if the persons were not excluded. The court may
consider as a compelling interest, among others, the need to
protect a complainant from undue embarrassment and emo-
tional trauma.

(b) In making its order under this subsection. the court
shall set forth specific findings sufficient to support the
closure order. In making these findings, the court shall
consider, and give substantial weight to, the desires, if any, of
the complainant. Additional factors that the court may
consider in making these findings include. but are not limited
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to, the complainant’s age, psychological maturity and under-
standing; the nature of the crime; and the desires of the
complainant’s family.

(c) The court shall make its closure order under this
subsection no broader than is necessary to protect the com-
pelling interest under par. (a) and shall consider any reason-
able alternatives to full closure of the entire hearing.

(6) All witnesses shall be sworn and their testimony re-
ported by a phonographic reporter. The defendant may
cross-examine witnesses against him, and may call witnesses
on his own behalf who then are subject to cross-examination.

(6) During the preliminary examination, the court may
exclude witnesses until they are called to testify, may direct
that persons who are expected to be called as witnesses be
kept separate until called and may prevent them from com-
municating with one another until they have been examined.

(7) If the court finds probable cause to believe that a felony
has been committed by the defendant. it shall bind the
defendant over for trial.

(6) If the court finds that it is probable that only a
misdemeanor has been committed by the defendant, it shall
amend the complaint to conform to the evidence. The action
shall then proceed as though it had originated as a misde-
meanor action.

(9) If the court does not find probable cause to believe that
a crime has been committed by the defendant, it shall order
the defendant discharged forthwith.

(10) In multiple count complaints, the court shall order
dismissed any count for which it finds there is no probable
cause. The facts arising out of any count ordered dismissed
shall not be the basis for a count in any information filed
pursuant to ch. 971. Section 970.04 shall apply to any
dismissed count.

(11) The court may admit a statement which is hearsay and
which is not excluded from the hearsay rule under ss. 908.02
to 908.045 to prove ownership of property or lack of consent
to entry to or possession or destruction of property.

(12) (a) In this subsection:
1. “Hospital” has the meaning designated in s. 50.33 (2).
2. “Local health department” means a city, county, city-

county or multicounty health department.
(b) At any preliminary examination. a report of one of the

crime laboratory’s, the state laboratory of hygiene’s, a federal
bureau of investigation laboratory’s, a hospital laboratory’s
or a local health department‘s findings with reference to all or
any part of the evidence submitted, certified as correct by the
attorney general, the director of the state laboratory of
hygiene, the director of the federal bureau of investigation,
the chief hospital administrator, the head of the local health
department or a person designated by any of them, shall,
when offered by the state or the accused, be received as
evidence of the facts and findings stated. if relevant. The
expert who made the findings need not be called as a witness.

(c) 1. Except as provided in subd. 2 at any preliminary
examination in Milwaukee county a latent fingerprint report
of the city of Milwaukee police department bureau of identifi-
cation division’s latent fingerprint identification unit, certi-
fied as correct by the police chief, shall, when offered by the
state or the accused, be received as evidence of the facts and
findings stated, if relevant. The expert who made the findings
need not be called as a witness except as provided in subd. 2.

2. Subdivision 1 applies only if the state provides the latent
fingerprint report to the defendant’s attorney at least 72
hours before the preliminary examination. If the state pro-
vides the report in this manner, subd. 1 applies unless the
defendant’s attorney notifies the unit. in writing, at least 24
hours before the preliminary examination that the defendant

PRELIMINARY PROCEEDINGS 970.03

objects to the receipt of the report in the manner described
under subd. 1. If the defendant’s attorney provides this
notification in this manner, the latent fingerprint report shall
be received under subd. 1 only if the expert who made the
findings is called as a witness.

(13) Upon a showing by the proponent of good cause
under s. 807.13 (2) (c), testimony may be received into the
record of a preliminary examination by telephone or live
audio-visual means.

History: 1975 c. 184; 1977 c. 449; 1979 c. 112. 332; 1985 a.
Order, 141 W (2d) xxxi: 1987 a. 332 s. 64; 1987 a. 403: Sup. Ct.

267; Sup. Ct.
Order. 158 W

(2d) xix; 1991 a. 193. 276.

Judicial Council Note, 1990:: (Re amendment of (13)] The right to confront
one’s accusers does not apply to the preliminary examination. and since credi-
bility is not an issue, demeanor evidence is of less significance than at trial. For
these reasons, a party should not be permitted to prevent the admission of
telephone testimony. although the proponent of such evidence should bear the
burden of showing good cause for its admission. [Re Order eff. 1-1-91]

While hearsay relied upon in support of a criminal complaint requires some
basis for crediting its reliability whether the informants are named or not. that
requirement is satisfied where the hearsay is based upon observation of the
informants. State ex rel. Cullen v. Ceci, 45 W (2d) 432. 173 NW (2d) 175.

There is no obligation on the magistrate to conduct an investigation to
verify the contents of a criminal complaint, for this is the duty of the state, and
if the latter fails to put sufficient facts before the magistrate to show probable
cause. the complaint must fail even though clews and leads that could provide
such information are revealed therein. State ex rel. Cullen v. Ceci. 45 W (2d)
432. 173 NW (2d) 175.

At the preliminary defendant is entitled to cross-examine witnesses who
identified him thereat and who also identified him at a lineup, because if the
lineup was unfair the identification evidence might be suppressed. Hayes 1.
State, 46 W (2d) 93, 175 NW (2d) 625.

A ruling on admissibility of evidence at a preliminary hearing is not res
adjudicata at the trial. Meunier v. State, 46 W (2d) 271. 174 NW (2d) 277

A failure to comply with the procedural requirements of 954.05 (1), Stats
1967. affects only the court’s jurisdiction over the person and is waived by a
guilty plea. Crummel v. State. 46 W (2d) 348. 174 NW (2d) 517.

It was not error for the magistrate and trial court to fail to sequester wit-
nesses without motion by the defendant. especially in the absence of a showing
of prejudice. Abraham v. State, 47 W (2d) 44. 176 NW (2d) 349.

A bind over is not invalid because the judge stated it was “for the purpose
of accepting a plea”. Dolan v. State. 48 W (2d) 696, 180 NW (2d) 673

A defendant is not entitled to call witnesses for pretrial discovery or to
shake the credibility of the state’s witness. State v. Knudson. 51 W (2d) 270.
187 NW (2d) 321.

Where a defendant has been indicted by a grand jury he is not entitled to a
preliminary examination. State ex rel. Welch v. Waukesha Co. Cir. Court. 52
W (2d) 221. 189 NW (2d)417.

When the preliminary examination is not timely held, personal jurisdiction
is lost, but when defendant on arraignment entered a plea he waived the de-
fense Armstrong v. State. 55 W (2d) 282, 198 NW (2d) 357

Defense counsel should be allowed to cross-examine a state’s witness to
determine the plausability of the witness. but not to attack his general trust-
worthiness. Wilson v. State. 59 W (2d) 269. 208 NW (7d) 134.

Purpose of hearing under (1) is to determine whether any felony, whether
charged or not. probably was committed. After bind over. prosecutor may
charge any crime not wholly unrelated to transactions and facts adduced at
preliminary examination. Wittke v. State ex rel. Smith. SOW (2d) 332.259 NW
(2d) 515.

Appellate renew of preliminary hearing is limited to determination
whether record contains competent evidence to support the examining magis-
trate’s exercise of judgment. Although motive is not clement of any crime and
does not of itself establish guilt or innocence, evidence of motive may be given
as much weight as fact finder deems it entitled to at preliminary hearing or
trial. State v. Berby. 81 W (2d) 677, 260 NW (2d) 798.

Section 970.03 (8) neither limits prosecutor’s discretion to prosecute under
59.47 nor prohibits second examination under 970.04. State v. Kenyon. 85 W
(2d) 36. 270 NW (2d) 160 (1978).

This section does not require that proof of exact time of offense be shown.
State v. Sirisun, 90 W (2d) 58. 279 NW (2d) 484 (Ct App. 1979).

See note to 902.01. citing State cx rel. Cholka v. Johnson. 96 W (2d) 704.
292 NW (2d) 835 (1980)

See note to 971.01. citing State v. Hooper. 101 W (2d) 517. 305 NW (2d)
110 (1981).

Accused does not have Constitutional right to closing argument at prelimi-
nary examination. State ex rel. Funmaker v. Klamm, 106 W (2d) 624.317 NW
(2d) 458 (1982).

If any reasonable inference supports conclusion that defendant probably
committed a crime. magistrate must bind over defendant. State v. Dunn. 117
W (2d) 487, 345 NW (2d) 69 (Ct. App. 1984); affd. 121 W (2d) 389, 359 NW
(2d) 151 (1984).

State has right to appeal dismissal when it believes error of law was com-
mitted. Uncorroborated confession alone was sufficient to support probable
cause finding. State v. Fry, 129 W (2d) 301. 385 NW (2d) 196 (Ct. App. 1985).

Mandatory closure of hearing solely at request of complaining witness over
objection ofdefendant violates right to public trial. Stevens v. Manitowoc Cir.
Ct.. 141 W (2d) 239.414 NW (2d) 832 (1987).

If appellate court stays trial court proceedings on interlocutory appeal. (2)
does not set a mandatory time limit for the preliminary hearing upon remitti-
tur. State v. Horton. 151 W (2d) 250, 445 NW (2d) 46 (Ct. App. 1989).
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common scheme or plan. When a misdemeanor is joined with
a felony, the trial shall be in the court with jurisdiction to try
the felony.

(2) JOINDER OF DEFENDANTS. Two or more defendants may
be charged in the same complaint, information or indictment
if they are alleged to have participated in the same act or
transaction or in the same series of acts or transactions
constituting one or more crimes. Such defendants may be
charged in one or more counts together or separately and all
of the defendants need not be charged in each count.

(3) RELIEF FROM PREJUDICIAL JOINDER. If it appears that a
defendant or the state is prejudiced by a joinder of crimes or
ofdefendants in a complaint, information or indictment or by
such joinder for trial together, the court may order separate
trials of counts, grant a severance of defendants or provide
whatever other relief justice requires. The district attorney
shall advise the court prior to trial if he intends to use the
statement of a codefendant which implicates another defend-
ant in the crime charged. Thereupon, the judge shall grant a
severance as to any such defendant.

(4) TRIAL TOGETHER OF SEPARATE CHARGES. The court may
order 2 or more complaints. informations or indictments to
be tried together if the crimes and the defendants, if there is
more than one, could have been joined in a single complaint,
information or indictment. The procedure shall be the same
as if the prosecution were under such single complaint,
information or indictment.

Where 2 defendants were charged and the cases consolidated, and one then
pleads guilty. there is no need for a severance. especially where the trial is to the
court. Nicholas v. State, 49 W (2d) 678. 183 NW (2d) 8.

Severance is not required where the 2 charges involving a single act or
transaction are so inextricably intertwined so as to make proof of one crime
impossible without proof of the other. Holmes v. State. 63 W (2d) 389. 217
NW (2d) 657.

Due process of law was not violated. nor did the trial court abuse its discre-
tion. by denial of defendant’s motion to sever 3 counts of sex offenses from a
count of first-degree murder. Bailey v. State. 65 W (2d) 331.222 NW (2d) 871.

In a joint trial on charges of burglary and obstructing an officer, while
evidence as to the fabrication of an alibi by defendant has probative as to the
burglary. the substantial danger that the Jury might employ such evidence as
affirmative proof of the elements of that crime, for which the state was re-
quired to introduce separate and independent evidence showing guilt beyond a
reasonable doubt. required the court to administer a clear and certain caution-
ary instruction that the jury should not consider evidence on the obstructing
count as sufficient in itself to find defendant guilty of burglary. Peters v. State.
70 W (2d) 22. 233 NW (2d) 420.

Joinder was not prejudicial to defendant moving for severance where possi-
bly prejudicial effect of inadmissible hearsay regarding other defendant was
presumptively cured by instructions. State v. Jennaro. 76 W (2d) 499.251 NW
(2d)  800 .
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Where codefendant’s antagonistic testimony merely corroborates over-
whelming prosecution evidence, refusal to grant severance is not abuse of dis-
cretion. Haldane v. State. 85 W (2d) 182. 270 NW (2d) 75 (1978).

Joinder of charges against defendant was proper where separate acts exhib-
ited some modus operandi. Francis v. State. 86 W (2d) 554. 273 NW (2d) 310
(1979).

Trial court properly deleted implicating references from codefendant’s con-
fession rather than granting defendant’s motion for severance under (3). Pohl
v. State, 96 W (2d) 290, 291 NW (2d) 554 (1980).

Trial court did not abuse discretion in denying severance motion and fail-
ing to caution jury against prejudice where 2 counts were joined. State v. Bet-
tinger. 100 W (2d) 691. 303 NW (2d) 585 (1981).

Joinder is not prejudicial where same evidence would be admissible under
904.04 if there were separate trials. State v. Hall, 103 W (2d) 125.307 NW (2d)
289 (1981).

Trial court abused discretion in denying motion for severance of codefend-
ants’ trials. where accused made initial showing that codefendant’s testimony
would have established accused’s alibi defense and accused’s entire defense
was based on alibi. State v. Brown. 114 W (2d) 554,338 NW (2d) 857 (Ct. App.
1983).

Joinder under (2) was proper where both robberies were instigated by one
defendant’s prostitution and other defendant systematically robbed customers
who refused to pay. State v. King. I20 W (2d) 285.354 NW (2d) 742 (Ct. App.
1984).

Misjoinder was harmless error. State v. Leach, 124 W (2d) 648. 370 NW
(2d) 240 (1985).

To be of “same or similar character” under (1). crimes must be of same
type. occur over relatively short time period, and evidence as to each must
overlap. State v. Hamm. 146 W (2d) 130.430 NW (2d) 584 (Ct. App. 1988).

Joinder and severance. 1971 WLR 604.

971.13 Competency. (1) No person who lacks substantial
mental capacity to understand the proceedings or assist in his

or her own defense may be tried, convicted or sentenced for
the commission of an offense so long as the incapacity
endures.

(2) A defendant shall not be determined incompetent to
proceed solely because medication has been or is being
administered to restore or maintain competency.

(3) The fact that a defendant is not competent to proceed
does not preclude any legal objection to the prosecution
under s. 971.31 which is susceptible of fair determination
prior to trial and without the personal participation of the
defendant.

History: 1981 c. 367.

971.14 Competency proceedings. (1) PROCEEDINGS. (a)
The court shall proceed under this section whenever there is
reason to doubt a defendant’s competency to proceed.

(b) If reason to doubt competency arises after the defend-
ant has been bound over for trial after a preliminary examina-
tion, or after a finding of guilty has been rendered by the jury
or made by the court, a probable cause determination shall
not be required and the court shall proceed under sub. (2).

(c) Except as provided in par. (b), the court shall not
proceed under sub. (2) until it has found that it is probable
that the defendant committed the offense charged. The
finding may be based upon the complaint or, if the defendant
submits an affidavit alleging with particularity that the aver-
ments of the complaint are materially false, upon the com-
plaint and the evidence presented at a hearing ordered by the
court. The defendant may call and cross-examine witnesses at
a hearing under this paragraph but the court shall limit the
issues and witnesses to those required for determining proba-
ble cause. Upon a showing by the proponent of good cause
under s. 807.13 (2) (c), testimony may be received into the
record of the hearing by telephone or live audio-visual means.
If the court finds that any charge lacks probable cause, it shall
dismiss the charge without prejudice and release the defend-
ant except as provided in s. 971.31 (6).

(2) EXAMINATION. (a) The court shall appoint one or more
examiners having the specialized knowledge determined by
the court to be appropriate to examine and report upon the
condition of the defendant. If an inpatient examination is
determined by the court to be necessary, the defendant may
be committed to a suitable mental health facility for the
examination period specified in par. (c), which shall be
deemed days spent in custody under s. 973.155. If the
examination is to be conducted by the department of health
and social services, the court shall order the individual to the
facility designated by the department of health and social
services.

(am) Notwithstanding par. (a). if the court orders the
defendant to be examined by the department or a department
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facility, the department shall determine where the examina-
tion will be conducted, who will conduct the examination and
whether the examination will be conducted on an inpatient or
outpatient basis. Any such outpatient examination shall be
conducted in a jail or a locked unit of a facility. In any case
under this paragraph in which the department determines
that an inpatient examination is necessary, the 15day period
under par. (c) begins upon the arrival of the defendant at the
inpatient facility. If an outpatient examination is begun by or
through the department, and the department later determines
that an inpatient examination is necessary, the sheriff shall
transport the defendant to the inpatient facility designated by
the department, unless the defendant has been released on
bail.

(b) If the defendant has been released on bail, the court
may not order an involuntary inpatient examination unless
the defendant fails to cooperate in the examination or the
examiner informs the court that inpatient observation is
necessary for an adequate examination.

(c) Inpatient examinations shall be completed and the
report of examination filed within 15 days after the examina-
tion is ordered or as specified in par. (am), whichever is
applicable, unless, for good cause, the facility or examiner
appointed by the court cannot complete the examination
within this period and requests an extension. In that case, the
court may allow one 15-day extension of the examination
period. Outpatient examinations shall be completed and the
report of examination filed within 30 days after the examina-
tion is ordered.

(d) If the court orders that the examination be conducted
on an inpatient basis, it shall arrange for the transportation of
any defendant not free on bail to the examining facility within
a reasonable time after the examination is ordered and for the
defendant to be returned to the jail within a reasonable time
after receiving notice from the examining facility that the
examination has been completed.

(e) The examiner shall personally observe and examine the
defendant and shall have access to his or her past or present
treatment records, as defined under s. 51.30 (1) (b).

(f) A defendant ordered to undergo examination under this
section may receive voluntary treatment appropriate to his or
her medical needs. The defendant may refuse medication and
treatment except in a situation where the medication or
treatment is necessary to prevent physical harm to the defend-
ant or others.

(g) The defendant may be examined for competency pur-
poses at any stage of the competency proceedings by physi-
cians or other experts chosen by the defendant or by the
district attorney, who shall be permitted reasonable access to
the defendant for purposes of the examination.

(3) REPORT. The examiner shall submit to the court a
written report which shall include all of the following:

(a) A description of the nature of the examination and an
identification of the persons interviewed, the specific records
reviewed and any tests administered to the defendant.

(b) The clinical findings of the examiner.
(c) The examiner’s opinion regarding the defendant’s

present mental capacity to understand the proceedings and
assist in his or her defense.

(d) If the examiner reports that the defendant lacks compe-
tency, the examiner’s opinion regarding the likelihood that
the defendant, if provided treatment, may be restored to
competency within the time period permitted under sub. (5)
(a).

(dm) If sufficient information is available to the examiner
to reach an opinion, the examiner’s opinion on whether the
defendant needs medication or treatment and whether the
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defendant is not competent to refuse medication or treatment
for the defendant’s mental condition. The defendant is not
competent to refuse medication or treatment if, because of
mental illness, developmental disability, alcoholism or drug
dependence, the defendant is incapable of expressing an
understanding of the advantages and disadvantages of ac-
cepting medication or treatment, and the alternatives to
accepting the particular medication or treatment offered,
after the advantages, disadvantages and alternatives have
been explained to the defendant.

(e) The facts and reasoning, in reasonable detail, upon
which the findings and opinions under pars. (b) to (dm) are
based.

(4) HEARING. (a) The court shall cause copies of the report
to be delivered forthwith to the district attorney and the
defense counsel, or the defendant personally if not repre-
sented by counsel. The report shall not be otherwise disclosed
prior to the hearing under this subsection.

(b) If the district attorney, the defendant and defense
counsel waive their respective opportunities to present other
evidence on the issue, the court shall promptly determine the
defendant’s competency and, if at issue, competency to refuse
medication or treatment for the defendant’s mental condition
on the basis of the report filed under sub. (3) or (5). In the
absence of these waivers, the court shall hold an evidentiary
hearing on the issue. Upon a showing by the proponent of
good cause under s. 807.13 (2) (c), testimony may be received
into the record of the hearing by telephone or live audio-
visual means. At the commencement of the hearing, the judge
shall ask the defendant whether he or she claims to be
competent or incompetent. If the defendant stands mute or
claims to be incompetent, the defendant shall be found
incompetent unless the state proves by the greater weight of
the credible evidence that the defendant is competent. If the
defendant claims to be competent, the defendant shall be
found competent unless the state proves by evidence that is
clear and convincing that the defendant is incompetent. If the
defendant is found incompetent and if the state proves by
evidence that is clear and convincing that the defendant is not
competent to refuse medication or treatment, under the
standard specified in sub. (3) (dm), the court shall make a
determination without a jury and issue an order that the
defendant is not competent to refuse medication or treatment
for the defendant’s mental condition and that whoever ad-
ministers the medication or treatment to the defendant shall
observe appropriate medical standards.

(c) If the court determines that the defendant is competent,
the criminal proceeding shall be resumed.

(d) If the court determines that the defendant is not
competent and not likely to become competent within the
time period provided in sub. (5) (a), the proceedings shall be
suspended and the defendant released. except as provided in
sub. (6) (b).

(5) COMMITMENT. (a) If the court determines that the
defendant is not competent but is likely to become competent
within the period specified in this paragraph if provided with
appropriate treatment, the court shall suspend the proceed-
ings and commit the defendant to the custody of the depart-
ment of health and social services for placement in an
appropriate institution for a period of time not to exceed 12
months, or the maximum sentence specified for the most
serious offense with which the defendant is charged, which-
ever is less. Days spent in commitment under this paragraph
are considered days spent in custody under s. 973.155.

(am) If the defendant is not subject to a court order
determining the defendant to be not competent to refuse
medication or treatment for the defendant’s mental condition
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