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LEGISLATIVE UPDATE 

State-Based Retirement Plan Initiatives 

While Congress has been unable to reach a 
consensus regarding whether automatic IRAs 
should be mandated for employers that do not 
offer retirement plans, a number of states have 
moved forward on this initiative, passing their own  
state-based retirement savings programs.   

Recently, 26 Senators wrote a joint letter to urge 
President Obama to take action to help facilitate 
the state-based efforts.  The joint letter asks that 
the President direct the Department of Labor and 
the Treasury Department to “remove any potential 
uncertainty with respect to the application of 
federal law to the state-based reform initiatives.” 
Specifically, the letter suggests that DOL and IRS 
should clarify that the state-based savings 
programs passed by California and Illinois, and 
any similar IRA-based savings programs enacted 
by states in the future, will not be: 

 Impacted by ERISA and
 That contributions to these programs will be

tax-preferred at the federal level

Additionally, the Senators asked for guidance on 
what other types of state-based IRA programs 
and program features could be adopted without 
triggering ERISA. 

SUPREME COURT UPDATE 

Ongoing Fiduciary Duty to Monitor Plan Investments 

Under ERISA, the plan fiduciary (typically the plan 
sponsor or a plan committee) has a fiduciary 
obligation to monitor plan fees and pay only 
reasonable fees from plan assets. The DOL has 
focused significant attention on this fiduciary 
responsibility through its fee disclosure mandates.  
In addition to the DOL’s regulatory efforts, lawsuits 
alleging excessive fees have also drawn 
considerable attention to this important fiduciary 
responsibility. 
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One of those cases, Tibble v. Edison, made it all 
the way to the U.S. Supreme Court. In this case,  
the Ninth Circuit Court of Appeals affirmed a 
judgment in favor of plaintiffs who claimed it was 
not prudent for the plan fiduciaries to select higher 
priced retail mutual fund share classes for the 
plan when comparable lower priced institutional 
share classes were also an option. Both the 
district and the appellate court agreed that the 
choice of investments was imprudent, and 
awarded damages based on the investments that 
had been added to the plan investment menu 
within the six-year statute of limitations under 
ERISA. The participants appealed the case to the 
Supreme Court challenging the appellate court’s 
limitation of damages to investments initially 
added to the plan within six years before filing the 
lawsuit. The participants argued that plan 
fiduciaries had an ongoing duty to monitor all 
investments and that it was imprudent to continue 
offering retail class shares when lower cost 
institutional share classes were available, even 
though the investments had been initially selected 
more than six years prior to the lawsuit. 

In the decision issued May 18, 2015, the Supreme 
Court applied trust law principles to recognize a 
continuing duty to monitor and remove imprudent 
investments. However, the Supreme Court 
stopped short of describing the scope of review 
that would be required, stating that the nature and 
timing of the review would vary depending upon 
the circumstances. The case was remanded back 
to the Ninth Circuit to determine whether there 
was a breach within the six-year statute of 
limitations period, recognizing the continuing duty 
to monitor investments and remove imprudent 
investments.  

 

DOL UPDATE 

Participant Fee Disclosure Deadline Extended 

During second quarter, the DOL released final 
regulations to permanently extend the annual  
participant fee disclosure time frame, effective 
this year.  

The original regulations require plans to provide a 
disclosure of plan and investment information, 
including an investment comparative chart, to 
participants once every 12 months. The first 
disclosures were due by August 30, 2012, and 
each annual disclosure thereafter would be due 
within 12 months of the last delivery date. Despite 
the timing relief available for plan sponsors to use 
either in 2013 or 2014, the DOL wanted to 
address concerns that the fee disclosure timing 
still does not align with the delivery dates of other 
participant notices such as safe harbor 401(k) 
notices or automatic enrollment notices, which   
are due within 90 days before the start of each 
plan year. 

In March, the DOL published regulations that 
modify the participant fee disclosure annual timing 
requirements. These regulations permanently 
allow an additional 2-month window for plan 
sponsors to deliver the annual fee disclosures. 
The term “annually” is now defined as “at least 
once in any 14-month period” instead of once 
every 12 months. This change is effective June 
17, 2015. However, plan sponsors may apply the 
new 14-month definition before June if they 
determine it would be beneficial to their plan 
participants. This 14-month window will enable fee 
disclosures to be delivered on the same schedule 
as certain other participant notices. 
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IRS UPDATE 

Updated Plan Corrections for Employee Deferral 
Errors 

The IRS is well aware that mistakes happen when 
operating a retirement plan. That’s why the IRS 
has designed a plan corrections system that lets 
plan sponsors bring their plan back into 
compliance without losing its tax benefits. This 
system is referred to as the Employee Plans 
Compliance Resolution System (EPCRS).  
EPCRS is designed to improve overall plan 
compliance by promoting voluntary corrections 
after a plan sponsor discovers an error. 
Oftentimes the financial impact to the plan 
sponsor who self-corrects the plan defect is much 
smaller than it would be had the defect been 
discovered during an IRS audit.  

The IRS has recently updated its EPCRS program 
to make it easier for plans to correct certain 
operational mistakes, including mistakes related 
to employee deferrals. 

For example, certain types of mistakes can occur 
more frequently in plans that adopt automatic 
contribution features, such as not automatically 
enrolling a newly eligible employee, or failing to 
implement an automatic deferral increase 
schedule. Correcting these errors can be costly.  
In hopes of encouraging the adoption of automatic 
contribution features in more plans, the IRS has 
introduced new safe harbor correction methods 
that make it easier and less costly for plan 
sponsors to correct these types of failures.   

The new guidance provides safe harbor correction 
methods for correcting errors related to employee 
deferrals, which may be used whether or not 
automatic contribution features are involved. The 
new guidance also provides a special rule that 

allows a longer period of time to correct errors 
specifically related to automatic contribution 
features. This special rule is only available for 
mistakes that begin on or before December 31, 
2020. The IRS may extend this timeline after 
evaluating whether the safe harbors increase the 
adoption rate of automatic contribution features.   

Upcoming Filing Deadlines 

An upcoming compliance deadline that plan 
sponsors should keep in mind is the filing of a 
plan’s Form 5500, Annual Return/Report of 
Employee Benefit Plan. All Form 5500 series 
returns and required attachments must be filed 
electronically with the DOL using the EFAST2 
system. The deadline to file is generally the last 
day of the seventh month following the plan 
year—July 31, plus extensions, for plans that 
operate on a calendar-year basis. Plan sponsors 
who fail  to timely file their Form 5500 returns can 
be subject to penalties under both ERISA and the 
tax code. The DOL may assess civil penalties of 
up to $1,100 per day for failure to timely file 
returns. The IRS may also impose penalties for 
failures to file timely, including a penalty of $25 for 
each day the failure continues, up to $15,000 per 
return or statement.  
 
Plans must also file Form 8955-SSA, Schedule 
SSA Annual Registration Statement Identifying 
Separated Participants With Deferred Vested 
Benefits, if required, with the IRS by the same 
deadline. Form 8955-SSA is the designated 
successor to Schedule SSA, which used to be 
filed with Form 5500. 
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