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Parents and families ideally start to save for their child's or grandchild’s 
college education shortly after birth using a variety of investment solutions 
to save for this goal. While divorce has been on the decline for decades, in 
the U.S. there’s still a significant number of marriages that fail. And what 
was once a collective effort can quickly turn into a bitter tug of war for 
control of those assets. This piece can help you answer some important 
questions about your 529s and other education savings assets. 
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Few investments are more important to a child’s future than an education. Parents and grandparents can use several 
investment vehicles to save for this goal: a 529 College Savings Plan, a Coverdell Education Savings Account, and a 
custodial account under Uniform Gift to Minors Act (UGMA) or the Uniform Transfer to Minors Act (UTMA). Each of these 
education savings options has its own unique benefits. 

Separating and divorcing parents need to discuss who will take ownership, remain as the responsible individual or 
custodian of accounts and what the tax and financial aid implications will be. The chart below provides a brief snapshot 
of each of these accounts. 

COLLEGE SAVINGS PLAN COMPARISON  

Feature 529 College Savings Plan 
Coverdell Education Savings 

Account 
(Formerly Education IRA) 

Custodial Accounts 
(UTMA/UGMA) 

Income Limits for 
Contribution Eligibility None Yes None 

Contribution Limits Program specific, but most are over 
$400,000 $2,000 per year Restricted only by impact of gift tax 

($15,000 annual exemption) 

Control of Assets Owner of the account 

Responsible individual, as named in 
application, until beneficiary reaches 
age of majority (unless otherwise 
stated on the application) 

Custodian (until the beneficiary 
reaches the age of termination) 

Change of Beneficiary Yes Yes No 
Self-Directed 
Investment No Yes Yes 

Requirement to Deplete 
the Account  No Yes No 

Qualified Distributions Higher education expenses 
Limited K-12 tuition 

Elementary, Secondary and Higher 
education expenses 

Any expenses benefiting the 
beneficiary 

Taxation of 
Withdrawals 

Federally tax-free and penalty-free if 
the money is used for qualified 
higher education and limited K-12 
tuition1 

Tax and penalty-free if the money is 
used for qualified education1 

Subject to mix of ordinary income 
and capital gains taxes 

Effect on Federal 
Financial Aid 

LESS. The account is the asset of 
the owner, and may be considered 
available 

LESS. Considered the asset of the 
account custodian 

MOST. Considered the student’s 
assets, which may lower financial 
aid eligibility by as much as 20% 

1 The earnings portion of any withdrawal not used for qualified education expenses (or not made on account of death, disability or receipt of college scholarship of the 
beneficiary) is subject to a 10% penalty and income tax. 
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529s offer the account owner a lot of flexibility including the ability to change the beneficiary, taking a non-qualified 
withdrawal and even changing both the account owner and the successor owner. Depending upon whether the divorce is 
contentious or if there is a lack of trust between the spouses, safeguards may need to be imposed on the 529 accounts 
post-divorce to ensure the funds go toward the intended purpose: college expenses for their children who are named as 
the beneficiaries on these accounts. Here are some questions to consider. 

 
WHO WILL BE THE CUSTODIAL PARENT? 
Custody can be a contentious matter during divorces. The decision not only impacts who will be primarily responsible for 
the child’s day-to-day care but also has implications for the child's college financial aid picture. 

The custodial parent’s finances are reported on the Free Application for Federal Student Aid (FAFSA) to determine 
financial aid eligibility – unless the noncustodial parent still resides in the same household. Also, marital status matters. If 
the custodial parent remarries, the new spouse's finances will also have to be reported on the FAFSA. NOTE: Private 
schools that use the CSS Profile will ask for the finances of both parents. 

For federal student aid purposes the parent with whom the student lived the most during the past 12 months is 
considered the custodial parent and will be the parent who will fill out the FAFSA. This is not necessarily the same as the 
parent who has legal custody. If the student did not live with one parent more than the other, the parent who provided the 
most financial support during the past twelve months will file the FAFSA.  
 
 
WHO WILL OWN THE EDUCATION FUNDING ASSET? 
529 and other college savings assets are included among the property portion of the divorce settlement. 

Currently only 4 states allow for joint ownership of the 529 plans. So, in all likelihood only one of the parents is listed as 
the owner of the 529 account. If you do have a jointly owned 529 account, the 529 Program Manager will require a 
signature for each parent to make any withdrawals or changes on the account. When the 529 is not jointly owned, only 
the person named as the owner can make decisions regarding the use of account funds. It is important, therefore, that 
parents come to a mutual agreement. 

529 Account Options: 

• Split the account with each parent owning a portion of the original account. 
• Name a Trust as the owner of the 529 and make sure the trust document addresses all concerns. 
• Name one parent to assume individual control over the account; name the other parent as a party of interest who 

will receive duplicate statements. Note: any future contributions should go into individually owned 529s. 
• Check with the Program Manager to see if you can retain joint ownership after the divorce. 

From a federal financial aid standpoint, having the noncustodial parent own the 529 may be the best strategy because 
the noncustodial parent's assets and income are not reported on the FAFSA. 

ESA and UTMA Options: 
Only one individual can be named the responsible individual on the Coverdell ESA and the custodian on the UTMA 
account. Therefore, you will need to determine who will be responsible for these accounts and request duplicate 
statements. Or, as with the 529s, these assets can be split to have each parent managing a portion of the asset. 
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WHO WILL CLAIM THE CHILD FOR TAXES? 
There are federal tax deductions available to the parent who claims the child as a dependent on their taxes. You will 
need to determine who will claim the child for purposes of the IRS's dependent exemption. The parent who claims the 
college student as deduction is also the parent who is eligible for any IRS education credits or deductions. 

Work with your accountant to closely examine your full financial picture before making tax decisions, so that no benefits 
are lost. The divorce property settlement may designate the higher earning spouse as the parent who can claim the adult 
child as a dependent on his or her taxes. This may not be the most tax efficient as many IRS credits have income 
limitations. 

Some states offer a tax deduction or credit for 529 contributions. If you intend to continue to contribute to the 529 you will 
need to see if you each can take that deduction. Laws regarding this benefit vary greatly from state to state. Some states 
only provide the benefit to the account owner. This would require opening a second account so that both parents can take 
the deduction.  
 
 
USING THE 529 
You may want to discuss with your lawyer how withdrawals will be handled to maintain transparency. When used for 
qualified higher educational expenses (QHEE), withdrawals from the 529 are tax and penalty free. For example, room 
and board is a QHEE including living at home. What will happen if the student is living at home with one of the parents 
and paying rent? Assets from the 529 could be withdrawn to help defray some of the living expenses.  

What if your student gets a scholarship? 529s allow you to withdraw the amount of the scholarship without the 10% 
penalty and only pay income tax on the earnings portion. How would a distribution like this be handled? Who would that 
withdrawal be directed to? 

The owner of the 529 controls the asset and has the ability to take a non-qualified withdrawal at any time. Non-qualified 
withdrawals are subject to a 10% penalty and ordinary income tax on the earnings portion of the non-qualified 
withdrawal. What safeguards will you want in place to assure that your ex-spouse doesn’t close out the account and use 
the funds for something other than what you had intended? The divorce decree might stipulate an agreement on the part 
of both parents that unless the parties otherwise agree in writing, the 529 asset will be used solely for qualified college 
costs.  This may not prevent abuse of the account by the owner-parent, but there may be a legal basis and liability for 
that parent to come up with the money needed for college that was improperly taken out of the 529 account. 
 
 
ALWAYS NAME A SUCCESSOR OWNER 
529 accounts should always have a successor owner designated to assume control of the account upon the account 
owner’s death. This is typically the other spouse, but a Trust can also be named as a successor owner. 

The 529 account owner can change the successor owner at any time. Accordingly, you may want your divorce decree to 
specify that the successor owner remain you, your child or a Trust to assure your wishes are fulfilled. If a former spouse 
were to remarry and subsequently die with no successor owner named, the 529 account may have to go through probate, 
as a result of which a new account owner could be named who might change the beneficiary listed on the account. The 
divorce decree could stipulate that the non-owner parent of each 529 account must be named as the successor owner and 
cannot be changed. Therefore, if the owner-parent dies unexpectedly, the successor owner parent immediately assumes 
ownership and control of the account rather than another non-parent person. 
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LANGUAGE MATTERS 
Remember that the beneficiary on the 529 and Coverdell ESA can be changed. Make sure your divorce decree states if 
and under what circumstances the beneficiary can be changed. 

You should also specify what the 529 plan funds can be used for. If you're worried that your ex-spouse might use 529 
assets or other education savings for things other than your child's college education, you'll want to set forth some clear 
language in your divorce decree. 

Unlike 529 plans and Coverdell ESAs, the beneficiary of an UTMA can never be changed. UTMA assets are considered 
a completed gift to the child and must be used for the benefit of the child. If the intent is that the assets are to be used for 
the child’s education, you will need to specify that in the settlement. The beneficiary takes ownership of the UTMA asset 
once they reach the age of termination, which varies by state. 

Financial institutions, including Baird, have very specific registrations for each type of account. It is important that when 
addressing these assets in the divorce settlement that the correct and specific terminology is used. Terms like 401k and 
IRA or Education Savings Account and College Savings Plan are not interchangeable. Best practice: when referencing 
an account, use the registration of the account. 

Investors should consider the investment objectives, risks, charges and expenses associated with a 529 Plan before investing. 
This and other information is available in a Plan’s official statement. The official statement should be read carefully before 
investing.  
Depending on your state of residence, there may be an in-state plan that provides tax and other benefits such as financial aid, scholarships 
and creditor protection that are not available through an out-of-state plan. Before investing in any state’s 529 plan, you should consult your 
tax advisor. 
 
This information is not provided as legal or tax advice, but for information purposes only. You are strongly advised to seek advice from 
competent legal and tax counsel. 


