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IRS ACTIVITY  
Applying and Amending for the Windsor Ruling 
 
After the 2013 U.S. Supreme Court ruling in U.S. 
v. Windsor, which required all legal same-sex 
marriages to be recognized under federal law,  
the IRS and the DOL issued guidance clarifying 
related rules for retirement plans. For example,  
for purposes of determining whether a same-    
sex couple is legally married for retirement plan 
purposes, the “state-of-celebration” rule will apply. 
During second quarter 2014, the IRS issued 
additional guidance to address how and when 
plan sponsors are to apply this rule change to 
their retirement plan operations and their  
plan documents.  

Prior to June 26, 2013, the date of the U.S           
v. Windsor ruling, a plan is not required to    
recognize same-sex spouses as “married”          
for purposes of retirement plan benefits, but a 
plan can be amended to do so based on the   
state-of-domicile rule. If you elect to apply 
Windsor retroactively, you should carefully 
consider administrative and corrections issues 
associated with retroactively applying the rule 
change. You will likely want to discuss this option 
with your attorney and/or plan administrator.  

 

 

 

 

 
 

Between June 26, 2013, and September 16, 
2013, a plan must recognize legal same-sex 
marriages based on either the state-of-domicile 
rule or the state-of-celebration rule.  

As of September 16, 2013, a plan must recognize 
all legal same-sex marriages based on the state-
of-celebration rule.  

Plan sponsors are required to amend plan 
documents that contain language inconsistent 
with the Windsor ruling or subsequent IRS 
guidance. For example, if a plan document               
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references the Defense of Marriage Act     
(DOMA) or defines “spouse” only as a person     
of the opposite sex, the plan must be amended.  
 
The deadline to adopt an amendment is the    
later of the general amendment deadline as  
stated in IRS Revenue Procedure 2007-44 or 
December 31, 2014. Safe harbor 401(k) plans, 
which generally may not amend mid-year to 
change plan provisions, may amend mid-year    
for this reason. 

PPA Plan Document Restatement Deadline 

As illustrated by the Windsor amendments, 
retirement plan documents must be kept up-       
to-date by timely executing amendments to 
incorporate law and regulatory changes.    
“Interim” amendments like the Windsor 
amendment are required periodically by             
the IRS to maintain plan qualification.  

To assist plan sponsors and document     
providers in keeping plan documents up-            
to-date over time, the IRS has established            
a six-year restatement cycle for pre-approved 
defined contribution plan documents. Every        
six years, document providers will rewrite plan 
documents to incorporate interim amendments 
and any new rule changes. Plans subject to this 
restatement requirement include profit sharing 
plans and 401(k) plans that are established using 
a prototype or volume submitter plan document 
that has been submitted to the IRS for approval  
by the document provider. 

The current restatement cycle is sometimes  
called the “PPA Restatement” because of the 
Pension Protection Act of 2006 (PPA), the major 
law change included in the restatement cycle. 
(The last required restatement was called the 
“EGTRRA Restatement.”)  

Document providers that submitted restated 
documents to the IRS have now received IRS 
approval on those documents and may begin 
providing them to    plan sponsors to adopt. The 
IRS has set April 30, 2016, as the end of the two-
year window for plan sponsors to adopt new PPA 
plan documents.   

Accepting Rollovers Into Retirement Plans  

A plan administrator has a duty to protect the 
plan’s qualified tax status by confirming that 
rollovers into the plan came from a tax-qualified 
plan and confirming that the assets are eligible to 
be rolled over. A retirement plan isn’t required to 
accept rollover contributions from other plans or 
IRAs, but if it does, the assets coming into the 
plan must: 

 Be a type of asset allowed by the  
plan document 

 Come from an eligible retirement plan             
or IRA  

 Be a type of asset eligible to be rolled over 
under the regulations 

The IRS’s new guidance describes alternative, 
simplified steps a plan administrator can take to  
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reasonably conclude that a potential rollover is a 
valid rollover contribution.   

A plan administrator may reasonably conclude 
that the transferring plan is an eligible plan by: 
 
1. Accessing the transferring plan’s most    

recent Form 5500 available on the DOL’s 
EFAST2 database and confirming that         
line 8a does not include code 3C. Code       
3C indicates that the plan is not a qualified 
plan, and therefore is not an eligible plan      
for rollovers.  www.efast.dol.gov 

2. Confirming that the transferring IRA       
trustee or custodian made the check or 
electronic transfer payable to the plan for     
the benefit of the participant, and the form     
of payment identifies the transferring IRA      
as the participant’s IRA (rather than an 
inherited or beneficiary IRA).  

If the payment identifies the transferring plan or 
IRA as the source of the funds, and is payable to 
the plan for the benefit of the participant, the plan 
administrator may also reasonably conclude that 
the assets are eligible for rollover because the 
transferring plan or IRA administrator treated     
the distribution as an eligible rollover distribution.   
 
If the receiving plan does not accept designated 
Roth contributions or after-tax contributions, the 
plan administrator should obtain certification    
from the participant that the rollover consists        
of pre-tax contributions only. Similarly, if the  
transferring plan is an IRA, the plan administrator 
should obtain certification from the participant  
that the rollover consists of pre-tax contributions 
only, and an RMD is not required for the year of 
the rollover. 

Obtaining IRS Penalty Relief for Late Form 5500  

The IRS announced a separate filing requirement 
for plan sponsors to qualify for relief from IRS 
penalties for late filings of Form 5500, Annual 
Return/Report of Employee Benefit Plan.  

Plan administrators who fail to timely file their 
annual Form 5500 series returns can be subject  
to penalties under both ERISA and the tax code. 
The DOL may assess civil penalties of up to 
$1,100 per day for failure to timely file returns. 
The IRS may also impose penalties for failures   
to file timely, including a penalty of $25 for each 
day the failure continues, up to $15,000 per return     
or statement.  

To encourage voluntary compliance with the    
filing requirements, the DOL allows delinquent 
filers to file late returns and pay a reduced civil 
penalty through the Delinquent Filer Voluntary 
Compliance (DFVC) Program. The IRS has also 
provided relief from its applicable filing penalties if 
the delinquent filer meets the requirements of the 
DFVC Program. But now that plans must file all 
Forms 5500, including late filings, electronically 
with the DOL using EFAST 2, and file a separate 
Form 8955-SSA, Annual Registration Statement 
Identifying Separated Participants With Deferred 
Vested Benefits, with the IRS, the IRS has 
updated its delinquent filer penalty relief to 
address the Form 8955-SSA requirement.  
 
(Form 8955-SSA is the designated successor     
to Schedule SSA, which used to be filed with 
Form 5500 before the EFAST2 electronic  
filing requirement.)  
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Under Notice 2014-35, delinquent filers who are 
subject to Title I of ERISA may obtain IRS penalty 
relief for late filing of Forms 5500 or 8955-SSA or 
for late actuarial reports if they: 

 Are eligible for and satisfy the requirements   
of the DFVC Program with respect to a 
delinquent Form 5500 series return for a year  

 File any applicable Form 8955-SSA for the 
year at issue  

Any Form 8955-SSA required pursuant to this 
notice must be filed on paper by the later of 30 
calendar days after the filer completes the DFVC 
filing or December 1, 2014. 

This requirement applies to any DFVC filing 
submitted through EFAST2, even if the filing 
occurred before this notice was issued. For 
example, if a DFVC filing for a delinquent 2008 
Form 5500 was submitted in 2012 and the 
information required to be filed on Form 8655-
SSA was never filed for 2008, a paper Form 8955-
SSA must be filed with the IRS for the 2008 plan 
year by no later than December 1, 2014, to qualify 
for the relief provided under this notice. 

 

 

 

 

 

 

Form 5500 Filing Deadline Coming Up  

Retirement plan administrators must file Form 
5500 and required attachments electronically with 
the DOL each year using the EFAST2 system, 
and file a Form 8955-SSA (if required) with the 
IRS. The filing deadline is the last day of the 
seventh month following the end of the plan year. 
For a calendar-year plan, the filing deadline is July 
31. If a filing extension is needed, plan 
administrators may file Form 5558, Application for 
Extension of Time to File Certain Employee Plan 
Returns, by July 31 for a 2½-month extension. 
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