
65 Madison Avenue, Suite 300, Morristown, NJ 07960
Tel (973) 538-7010

www.privateadvisorgroup.com
08-2016
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Retirement Plan Consulting Agreement
This Retirement Plan Consulting Agreement (“Agreement”) by and among __________________________________________  , the plan sponsor (“Client”), 
Private Advisor Group (“PAG”), a registered investment advisor under the Investment Advisers Act of 1940, as amended (“Act”), and the PAG 
investment advisor representative indicated below (“Advisor Representative”) is made on  __________________________  ,  20 _______.

Client sponsors and maintains a retirement plan (“Plan”), that may or may not be qualified under Section 401(a), 403(b), or 457(b) of the Internal 
Revenue Code of 1986, as amended, and/or subject to the Employee Retirement Income Security Act of 1974 (“ERISA”). Client has the power and 
authority to designate and direct investment alternatives under the terms of the Plan and to enter into contractual arrangements with third parties 
to assist in the discharge of these and related duties. In connection with and in discharge of its duties with respect to the Plan, Client desires to 
engage the services of PAG and Advisor Representative for the purposes specifically set forth in this Agreement.

1. INVESTMENT ADVISORY AND/OR CONSULTING SERVICES

From and after the effective date and until this Agreement is terminated, PAG and Advisor Representative shall provide the services selected by 
Client in this Agreement (“Services”). Client understands it has the sole responsibility for determining whether to implement any recommendations 
made by PAG or Advisor Representative. Client acknowledges it is not required to implement any of the recommendations or otherwise conduct 
business through PAG or Advisor Representative and that neither PAG nor Advisor Representative has any responsibility for decisions made by 
Client that are inconsistent with their advice.

The services provided by PAG and Advisor Representative are services only to the Plan or to Client with respect to Client’s responsibilities to the Plan and not to 
any particular Plan participant(s). If the Services selected by Client include enrollment and investment education for Plan participants, the parties acknowledge 
and agree that such enrollment and education services do not include any individualized investment advice to Plan participants with respect to their Plan 
assets and that PAG and Advisor Representative will not act as fiduciaries under ERISA or the Internal Revenue Code (“Code”) in providing such services.

2. TERMINATION

This Agreement may be terminated by any party effective upon receipt of written notice to the other parties. In particular, if PAG and Advisor 
Representative are no longer associated with each other, PAG may terminate this Agreement immediately with notice to Client. Client will be 
entitled to a prorated refund of unearned fees, if any, based on the time and effort completed prior to the termination date. If the termination date 
extends beyond the last day of the billing term in which the notice is given and for which PAG and Advisor Representative have not been previously 
paid, Client shall pay a pro rata portion of its fee for such additional period. Any such additional fee and any other unpaid fees (whether fees to 
cover Services paid for in arrears, or otherwise) shall be paid pursuant to Section 3 below.

Client acknowledges that, upon termination of this Agreement, neither PAG nor Advisor Representative shall have any continuing duty to provide 
the Services. In addition, the parties acknowledge the circumstances pursuant to which PAG and Advisor Representative provided the Services 
will change upon termination of this Agreement. As a result, Client agrees that, upon the termination of this Agreement, PAG and Advisor 
Representative will cease to have any responsibility with respect to the ongoing investment of Plan assets regardless of whether the Plan continues 
to be operated consistent with the Services previously provided pursuant to this Agreement.

3. COMPENSATION

PAG and Advisor Representative shall receive compensation for their provision of the Services pursuant to the terms and conditions set forth in 
Section 28 of this Agreement. If compensation is not paid on a timely basis, PAG and Advisor Representative may suspend the performance of the 
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Services until it has been paid in full. For Plans that are subject to ERISA or are otherwise subject to Section 4975 of the Code, in the event that 
either PAG or Advisor Representative is identified on the Plan’s recordkeeping system as broker of record for the Plan, and receives commissions 
or trail payments with respect to the Plan, such compensation will be used to offset the fee for Services under this Agreement.

Compensation is negotiable and may be based on a percentage of the assets held in the Plan or on an hourly or flat rate basis. Compensation 
will be payable to PAG either in advance or in arrears and on the frequency agreed upon between Advisor Representative and Client. Client 
understands that PAG and Advisor Representative, in connection with the performance of their respective services, shall be entitled to and will 
share in the compensation under this Agreement.

4. REPRESENTATIONS, WARRANTIES AND DISCLOSURES OF CLIENT

a. Client acknowledges and agrees that all decisions regarding the assets of the Plan, the interpretation of its provisions, compliance with 
applicable legal requirements and operation of the Plan are the sole responsibility of Client.

b. Client acknowledges that:

1. investments fluctuate in value and the value of the investments when sold may be greater or lesser than the original cost;

2. past investment performance does not necessarily guarantee any level of future investment performance;

3. neither PAG nor Advisor Representative warrant or guarantee any level of performance by any of the investments held by or offered under 
the Plan or that any investment will be profitable over time; and

4. the Plan and its participants are assuming the market risk involved in the investment of Plan assets.

c. Notwithstanding any other provision of this Agreement, it is agreed that neither PAG nor Advisor Representative shall have any duty to 
provide Client with any advice or recommendation regarding the advisability of including any of Client’s capital stock as an investment 
or investment option under the Plan, or of offering participants a self-directed brokerage account, mutual fund window, or other similar 
arrangement. In addition, if participants in the Plan may invest the assets in their accounts through such arrangements, or may obtain 
participant loans, neither PAG nor Advisor Representative will provide any individualized advice or recommendations to the participants 
regarding these decisions.

d. Client has the power and authority to enter into and perform this Agreement, and there are no authorizations, permits, certifications, 
licenses, filings, registrations, approvals or consents that must be obtained by it from any third party, including any governmental authority, in 
connection with this Agreement.

e. This Agreement has been duly authorized and executed and constitutes the legal, valid, and binding agreement of Client, enforceable in 
accordance with its terms.

f. All information provided or to be provided to PAG or Advisor Representative hereunder to enable them to perform the Services is and shall 
be true, correct and complete in all material respects. Client acknowledges PAG and Advisor Representative shall be entitled to rely upon 
all information provided by Client, whether financial or otherwise. Client agrees to promptly notify Advisor Representative in writing of any 
material change in the financial and other information provided to Advisor Representative and to promptly provide any such additional 
information as may be requested.

g. In connection with receiving Services under this Agreement, client may receive information that is proprietary to PAG, including investment research, 
tools and copyrights (“Proprietary Information”). Client agrees to keep such Proprietary Information confidential, use it only in the context of the 
relationship under this Agreement, and not permit other use of Proprietary Information by any other person without the prior written consent of PAG.

h. Client acknowledges that neither PAG nor Advisor Representative can or will provide legal or tax advice to Client or the Plan. Client agrees to 
seek the advice of its legal advisor for any legal questions it may have relating to the operations and administration of the Plan.

i. Client authorizes PAG and Advisor Representative to utilize outside vendors or professional resources in order to provide services under this 
Agreement. Client further authorizes PAG and Advisor Representative to release its information to those professional resources as necessary 
to fulfill the terms of this Agreement, pursuant to PAG’s Privacy Notice.
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j. Client represents that, should any payment be made from the assets of a Plan governed by ERISA, Client has made a determination that such 
a payment is not a settlor expense and can be made from Plan assets.

k. Client acknowledges it has made an independent determination that the fees payable pursuant to this Agreement are reasonable.

l. Client acknowledges that PAG and Advisor Representative are not fiduciaries with respect to Client’s decision to enter into this Agreement and 
represents that it has made such decision independently from PAG and the Advisor Representative.

5. REPRESENTATIONS, WARRANTIES AND DISCLOSURES OF PAG AND ADVISOR REPRESENTATIVE

a. PAG is registered under the Act and shall maintain such registration through the term of this Agreement. Advisor Representative shall be 
appropriately licensed as required by law.

b. PAG and Advisor Representative have the power and authority to enter into and perform this Agreement, and there are no authorizations, 
permits, certifications, licenses, filings, registrations, approvals or consents which must be obtained by them from any third party, including 
any governmental authority, in connection with this Agreement.

c. This Agreement has been duly authorized and executed and constitutes the legal, valid and binding Agreement of PAG and Advisor 
Representative, enforceable in accordance with its terms.

d. To the extent applicable to a Plan subject to ERISA, PAG shall provide the Services in accordance with ERISA, including  Rule 408(b)(2)  under ERISA.

e. PAG and Advisor Representative shall treat information regarding the Plan provided to PAG in connection with the Services as confidential in 
accordance with applicable law.

6. LIMITS ON LIABILITY

a. Client agrees the only responsibilities of PAG and Advisor Representative hereunder are to render the Services. Neither PAG, Advisor 
Representative nor any “person associated with” (as such term is defined in Section 202(a)(17) of the Act) PAG or Advisor Representative shall 
have the authority to take custody, control or possession of any assets of the Plan.

b. In the absence of negligence or intentional misconduct on their part, PAG, Advisor Representative, and their employees and agents shall 
have no liability for any act, omission, or error in judgment made by them in the performance of their duties hereunder. It is further agreed 
that no party or its employees and agents shall be liable for any exemplary or consequential damages arising pursuant to this Agreement. 
However, nothing in this Agreement shall in any way restrict or waive any remedies or rights of action Client would otherwise have pursuant 
to applicable federal and state laws and/or regulations.

c. The Advisor, acting in good faith, shall not be liable for any action, omission, investment recommendation/decision, or loss in connection with 
this Agreement including, but not limited to the acts and/or omissions of other professionals or third party service providers recommended to 
the Client by the Advisor, including a broker-dealer and/or custodian, attorney, accountant, insurance agent, or any other professional.

7. FIDUCIARY STATUS

PAG and Advisor Representative acknowledge that, to the extent the Services to a Plan subject to ERISA constitute “investment advice” to the 
Plan for compensation, they will be deemed a “fiduciary” as such term is defined under Section 3(21)(A)(ii) of ERISA. Client understands that only 
certain Services that may be selected by Client in this Agreement – those provided under or as part of the ongoing investment monitoring and 
ongoing investment recommendation services – would constitute “investment advice” under 3(21)(A)(ii). The parties acknowledge and agree that, 
in providing the Services under this Agreement, PAG and Advisor Representative:

a. will not exercise any discretion or control over the operations or assets of the Plan, including but not limited to any discretionary trading 
authorization over investment managers and/or investments. They further will have no responsibility to and will not: 

1. exercise any discretionary authority or discretionary control respecting management of the Plan;

2. exercise any authority or control respecting management or disposition of assets of the Plan;
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3. provide trade execution with respect to Plan assets; and

4. have any discretionary authority or discretionary responsibility in the administration of the Plan or interpretation of the Plan documents, 
the determination of participant eligibility, benefits, or vesting, or the approval of distributions to be made by the Plan;

b. are not an “investment manager” of the Plan, as that term is defined in Section 3(38) of ERISA, and do not have the power to manage, acquire 
or dispose of any Plan assets;

c. are not a “fiduciary” under ERISA with respect to any particular participant’s Plan assets; and

d. are not the “Administrator” of the Plan as defined in ERISA.

Client represents its engagement of PAG and Advisor Representative, as well as any instructions it provides to PAG and/or Advisor Representative 
with regard to the Plan, are consistent with applicable Plan and trust documents. Client agrees to furnish Advisor Representative with copies of 
such governing documents upon request. Client also acknowledges the Services provided under this Agreement may only relate to a part of the 
Plan’s assets, and that Advisor Representative is not responsible for overall compliance of the investments within the requirements of ERISA or any 
other governing law or documents.

The parties acknowledge that from time to time PAG and/or Advisor Representative may make Client or Plan participants aware of and may offer 
services available from PAG and/or Advisor Representative that are separate and apart from the Services provided under this Agreement. Such 
other services may be services to the Plan, to Client with respect to Client’s responsibilities to the Plan and/or to one or more Plan participants. 
The parties acknowledge and agree that, in offering any such services, neither PAG nor Advisor Representative is providing the Services under this 
Agreement or acting as a fiduciary under ERISA or the Code. If any such separate services are offered to Client, Client will make an independent 
assessment of such services without reliance on the advice or judgment of PAG or Advisor Representative.

8. PROXIES

The parties understand and agree it shall be the duty of the Client or other Plan officers to vote any proxies that are solicited for securities owned 
by the Plan. PAG and Advisor Representative are hereby expressly precluded from voting proxies for securities owned by the Plan and will not be 
required to take any action or render any advice with respect to the voting of proxies.

9. NON-EXCLUSIVE SERVICES; RELATIONSHIP OF PARTIES

Client understands that PAG, Advisor Representative, and their affiliates may perform, among other things, brokerage, investment advisory, or consulting 
services for other clients. Client recognizes that PAG, Advisor Representative, or any of their affiliates may give advice and take action in the performance 
of their duties for such other clients (including those who may have similar retirement plan arrangements as Client) that may differ from the Services 
provided, or in the timing and nature of action taken, with respect to Client. Nothing in this Agreement shall be deemed to impose on PAG, Advisor 
Representative, or any of their affiliates any obligation to provide the Services in the same manner as they may provide services to any of their other clients.

10. GENERAL PROVISIONS

a. Entire Agreement. This Agreement constitutes the entire understanding between the parties with respect to the matters set forth herein, 
and each party acknowledges and agrees that no representations, warranties, inducements, promises or agreements other than those set 
forth herein have been made by any party to the other.

b. Amendments. No modifications, amendments or attempted waiver of any provisions of this Agreement shall be valid unless in writing and 
signed by all parties.

c. Governing Law. Except as provided in section 23(d), this Agreement shall be governed by and construed according to the laws of the State of 
New Jersey, except to the extent federal law preempts state law. In addition, to the extent not inconsistent with applicable law, the venue (i.e. 
location) for the resolution of any dispute or controversy between PAG and Advisor Representative and Client shall be the County of Morris, 
State of New Jersey. Where a dispute between Client and PAG and Advisor Representative will not involve Advisor’s personnel working in 
Morristown, New Jersey, Advisor will consent to move the arbitration to a location within 50 miles of the office of Advisor Representative. 
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d. Nonassignability; Binding Effect. This Agreement may not be assigned or transferred in any manner by any party without the written 
consent of all parties receiving or rendering services hereunder; provided that PAG or Advisor Representative may assign this Agreement 
upon consent of the Client in accordance with the Advisers Act. PAG may assign a substitute Advisor Representative to service the Account. 
This Agreement shall be binding upon and inure to the benefit of the parties and their permitted successors and assigns.

e. Advice of Counsel. Each party represents and warrants that in executing this Agreement it has had the opportunity to obtain independent 
accounting, financial, investment, legal, tax, and other appropriate advice and that it has carefully read and fully understands the terms and 
consequences of this Agreement. Each party represents and warrants that its execution of this Agreement is free and voluntary.

f. Interpretation. This Agreement shall be construed in accordance with its fair meaning as if prepared by all parties hereto and shall not be 
interpreted against either party on the basis that it was prepared by one party or the other. The captions, headings, and subheadings used in this 
Agreement are for convenience only and do not in any way affect, limit, amplify or modify the terms and provisions thereof. Words used herein in 
the singular shall include the plural, and words used in the plural shall include the singular, wherever the context so reasonably requires.

11. ARBITRATION

Client agrees to direct any complaints regarding the Services to Advisor Representative and PAG in writing. This Agreement contains a pre-dispute 
arbitration clause. By signing an arbitration agreement the parties agree as follows:

• All parties to this agreement are giving up the right to sue each other in court, including the right to a trial by jury, except as provided by the 
rules of the arbitration forum in which a claim is filed.

• Arbitration awards are generally final and binding; a party’s ability to have a court reverse or modify an arbitration award is very limited.

• The ability of the parties to obtain documents, witness statements and other discovery is generally more limited in arbitration than in court proceedings.

• The arbitrators do not have to explain the reason(s) for their award, unless, in an eligible case, a joint request for an explained decision has 
been submitted by all parties to the panel at least twenty (20) days prior to the first hearing date.

• The rules of some arbitration forums may impose time limits for bringing a claim in arbitration. In some cases, a claim that is ineligible for 
arbitration may be brought in court.

• The rules of the arbitration forum in which the claim is filed, and any amendments thereto, shall be incorporated into this agreement.

You agree that any controversy between you and PAG and/or Advisor Representative arising out of or relating to this Agreement, transactions with 
or for you, or the construction, performance, or breach of this Agreement whether entered into prior, on or subsequent to the date hereof, shall be 
settled by arbitration in accordance with the rules, then in effect, of the American Arbitration Association. Any arbitration award hereunder shall 
be final, and judgment upon the award rendered may be entered in any court, state or federal, having jurisdiction. You understand that you cannot 
be required to arbitrate any dispute or controversy that is not arbitrable under federal law.

12. COMMUNICATIONS

To the extent permitted by applicable law, communications may be sent to Client through mail, overnight express delivery, or electronically, at 
PAG’s or the Advisor Representative’s discretion. Communications will be sent to the postal or electronic address (“E-Address”) shown in this 
Agreement or at such other postal or E-Address as Client may hereafter provide to PAG in accordance with procedures PAG may  establish from 
time to time. The E-Address may be an e-mail address, other Internet address, fax number, or other electronic access address. To the extent 
permitted by applicable law, communications will be deemed delivered when sent, unless PAG has notice of non-delivery. Communications posted 
to an online location by PAG will be deemed to be delivered to, and received by, Client at the time that PAG sends notice to Client in accordance 
with this Agreement that the Communication is posted online and available for review.

PAG may, at its option, send communications to Client electronically either:

• to Client’s E-Address, or

• by posting the information online and sending Client a notice to Client’s postal address or E-Address telling Client that the information has 
been posted and providing instructions on how to view it.
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Client agrees that Client will notify PAG and Advisor Representative promptly in the event of a change to Client’s postal address or E-Address. All 
notices to PAG or Advisor Representative must be provided in writing at PAG’s or Advisor Representative’s postal address, as applicable, and as 
such address may be updated by notice to the other parties from time to time. Any notice Client sends PAG or Advisor Representative will not be 
effective until actually received. Client assumes the risk of loss in the mail or otherwise in transit.

13. RECEIPT OF DISCLOSURE DOCUMENTS

Client hereby acknowledges delivery and receipt of PAG’s Part 2A Brochure and the Part 2B Brochure Supplement of the Advisor Representative(s). 
This Agreement and the Part 2A Brochure and the Part 2B Brochure Supplement of the Advisor Representative(s) constitute disclosure required to 
be provided to an ERISA Plan under Rule 408(b)(2)  under ERISA.

The person(s) signing this Agreement on behalf of Client represents and warrants:

1. he or she has the authority to act on behalf of Client and Plan;

2. he or she has the power and authority to enter into a relationship with PAG and Advisor Representative, as well as the power to authorize 
PAG and Advisor Representative to provide the Services to the Plan;

3. he or she will inform PAG and Advisor Representative, in writing, of any amendments to the Plan or any other event which could alter the 
representations and warranties stated herein; and

4. that all of the information stated in this Agreement is true, correct, and complete in all respects. By signing this Agreement, each of PAG, 
Advisor Representative and Client agrees to the terms and conditions of this Agreement.

14. SOK END USER LICENSE AGREEMENT

PAG licenses Standard of (k)are software from Standard of (k)are, LLC (“SOK”), and paragraphs 14 through 23 of this agreement define the terms 
and conditions under which PAG sublicenses that software to Client. Standard of (k)are, LLC, with its principal place of business at 9701 Brader Way, 
Suite 202, Middleton, WI 53562, is an express third-party beneficiary of this Agreement and may enforce any of its terms against Client.

This Agreement sets forth the conditions under which Client may use the Standard of (k)are software (including both access to software/programs 
and documentation, the “Products”) solely in accordance with the terms of this Agreement.

This sublicense is coterminous with this Agreement, and termination of this Agreement terminates the sublicense. Any sublicense fees are waived 
for so long as this Agreement remains in effect.

Client’s use of the Products is conditioned on Client’s agreement to these terms in their entirety, and Client is responsible for any use by permitted 
third-party authorized agents to whom Client allows access (such as investment committee members, relationship managers, or your auditors, all of 
whom must execute their own copy of these terms—see Section 16(a) below). If Client does not agree with these terms Client MAY NOT use the Products.

15. CLIENT OBLIGATIONS

a. Evaluation and Reporting. 

1. Client is solely responsible for installing all software and systems necessary to access or use the Products, and for determining whether 
the Products are suitable, secure, and reliable for its purposes.

2. Client will use reasonable efforts to notify SOK of any errors or deficiencies in the Products, suggestions for improvements, compatibility 
problems, and the other information regarding the Products (collectively, “Feedback”). Client acknowledges that SOK may or may not 
incorporate Feedback into Products at SOK’s sole discretion. 

b. Risk Acknowledgment; No Liability. Client acknowledges that:

1. SOK does not provide investment advice, recommendations, or strategy, and Client is solely responsible for any and all investment 
decisions or consequences;

2. SOK is not responsible for the compliance of the Products with laws, regulations, or regulatory guidance (collectively, “Laws”), and Client 
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is solely responsible for ensuring that Client’s actions and Client’s employees’ or agents’ actions and any actions of any persons accessing 
the Products under this Agreement, are in compliance with Laws; and

3. SOK shall not be liable for any action, omission, investment recommendations/decision, or loss in connection with this Agreement. 
Client will indemnify and hold harmless SOK and its affiliates and related entities (which include, for purposes of this Agreement, MHK 
Management, LLC as well as Private Advisor Group, LLC) from and against any and all costs, damages, losses, liability or expenses 
(including reasonable attorneys’ fees) arising from Client’s use of the Products (including without limitation any actions arising from acts 
or omissions of Client’s employees or agents, or any others who are allowed by Client to use the Products) or any failure by Client to 
comply with the terms of this Agreement. 

c. Data Backup. SOK is not responsible for maintaining or backing up all Client data and Client Information (as defined in Section 22(b)) for 
the Products. The Products are hosted by a third-party hosting provider (currently Amazon), and SOK therefore cannot and does not take 
responsibility for data used in or with the Products. Client agrees to bear sole responsibility for backing up such data and Client Information, 
and for any loss of data or Client Information related to or arising from the Products, regardless of cause (including without limitation losses 
caused by any action, negligent or otherwise, of SOK). Client will indemnify and hold harmless SOK and its affiliates and related entities from 
and against any and all costs, damages, losses, liability or expenses (including reasonable attorneys’ fees) arising from any loss of data or 
Client Information. As a service to its customers, during the term of this Agreement SOK can, if requested by Client, perform a manual backup 
at SOK’s then-current rate for additional IT services (presently $250/hour) and provide the data to Client. Retrieval of data after termination of 
this Agreement is solely as allowed by Section 22(b). 

d. License Fee. License fees are waived during the term of this Agreement. Following any expiration or termination of this Agreement, any 
use by Client of the Products will be only if allowed by SOK in its discretion, and subject to all terms of this Agreement as well as payment of 
appropriate, then-current license fees as determined by SOK. In the event such fees are required, each month, Client shall timely remit to SOK 
applicable license fees. SOK shall invoice Client for fee amounts. Client shall pay such invoices no later than thirty (30) days after the date of 
invoice. Failure to pay any and all applicable license fees on a timely basis shall be deemed to be a material breach allowing termination of this 
Agreement as set forth below. 

16. USE AND LICENSE. 

a. Grant. Subject to all the terms of this Agreement, SOK grants Client a non-sublicensable (except as expressly provided below), non-
transferable, non-exclusive right, during the term of this Agreement to use the Products internally, in accordance with the Products’ 
accompanying documentation. Authorized employees, agents and representatives of Client (including investment committee members, 
relationship managers/providers, or auditors) are included in the license hereunder provided they agree to be bound in the same manner 
as the Client by all terms of this Agreement; Client is responsible for obtaining such agreement (including having a copy of this Agreement 
executed by any such authorized agents who are not employees of Client, including all third-party investment committee members, 
relationship managers, or auditors; a copy of this executed document must be retained by Client and provided to SOK or PAG at their request) 
and will be jointly and severally responsible for any breaches of this Agreement by any such employees, representatives, or agents. Client 
may, provided there is no breach of any other term of this Agreement (including without limitation paragraph 17 and any confidentiality 
obligations) use the Products to provide services to its end customers/members, and allow limited customer/member or agent access in 
accordance with the documentation and this Agreement. 

b. Non-Exclusive. This rights granted to Client hereunder are non-exclusive and nothing hereunder shall be deemed to limit SOK’s ability to 
enter into any type of agreement with any other party anywhere in the world. 

c. Standard Version. The license granted hereunder is to SOK’s standard version of the Products, as determined by SOK in its sole discretion. 
Any additional programming or program development will be at Client’s cost, at SOK’s then-current rates for programming services; SOK is 
not obligated to engage in or undertake any programming services and may make changes in the Products, including changes to standard 
Products, in its sole discretion and at any time. 

17. LICENSE RESTRICTIONS.

Client shall not (and shall not allow any third party to): 
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a. decompile, disassemble, or otherwise reverse engineer the Products or attempt to reconstruct or discover any source code, underlying ideas, 
algorithms, file formats or programming interfaces of the Products by any means whatsoever (except and only to the extent that applicable 
law prohibits or restricts reverse engineering restrictions, and in such case Client shall notify SOK in advance of its intent to reverse engineer); 

b. distribute, sell, sublicense, rent, lease or use the Products (or any portion thereof) for any purpose, including without limitation time sharing, 
hosting, or service provider arrangements; 

c. remove any product identification, proprietary, copyright or other notices contained in or on the Products; 

d. modify any part of the Products or create a derivative work of or from any part of the Products; 

e. publicly disseminate performance information or analysis (including, without limitation, benchmarks) from any source relating to the Products. 

18. OWNERSHIP. 

a. Products Not Sold. Client is licensing, not purchasing the Products; and the Products (including any software or programming in the 
Products) are licensed, not sold, to Client. 

b. SOK Ownership. Notwithstanding anything to the contrary contained herein (except for the limited license rights expressly provided herein), 
SOK and its affiliates have and will retain all rights, title and interest in and to: 

1. the Products (including, without limitation, all patent rights, mask works, copyrights, trademarks, service marks, related goodwill, and 
confidential and proprietary information); 

2. all modifications to, and derivative works based upon, the Products; and 

3. any Feedback; and 

4. any changes or improvements to the Products resulting from Feedback. 

c. Assignment of Rights. Client acknowledges that it is fundamental to SOK’s benefit of the bargain to own feedback regarding the Products, 
and that absent the ability to own and use this information, SOK would not make the Products available to Client or allow Client the benefit 
of this license. Accordingly, Client irrevocably assigns to SOK all right, title and interest worldwide in and to the Feedback and all applicable 
intellectual property rights related to the Feedback, including without limitation, copyrights, mask works, trademarks, trade secrets, patents, 
moral rights, contract and licensing rights. If Client has any rights to the Feedback that cannot be assigned to SOK, then Client unconditionally 
and irrevocably waives the enforcement of such rights, and all claims and causes of action of any kind against SOK with respect to such 
rights, and agrees, at SOK’s request and expense, to consent to and join in any action to enforce such rights. If Client has any right to the 
Feedback that cannot be assigned to SOK or waived by Client, Client unconditionally and irrevocably grants to SOK during the term of such 
rights, an exclusive, irrevocable, perpetual, worldwide, fully paid and royalty-free license, with rights to sublicense through multiple levels 
of sublicensees, to reproduce, create derivative works of, distribute, publicly perform and publicly display by all means now known or later 
developed, such rights. Client agrees to cooperate with SOK or its designee(s), both during and after the term of this Agreement, in the 
procurement and maintenance of SOK’s rights in Feedback and to execute, when requested, any other documents deemed necessary by SOK 
to carry out the purpose of this Agreement.

19.  TERMINATION.

At such time as the sublicense under this Agreement is no longer in effect for any Products, the sublicense under this Agreement shall terminate in 
its entirety.

a. Expiration. This Agreement is effective as of the Effective Date and with respect to each Product expires on any end date or triggering 
event specified by 50(k) (or any other date set forth in a written amendment to this Agreement executed by the parties), unless terminated 
as otherwise provided herein. Prior to or after termination, SOK may in its sole discretion offer Client the opportunity to license the Products 
under SOK’s standard end user agreement; in the absence of such agreement, however, Client has no right under this Agreement to use of 
Products after the termination of this Agreement.
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b. Termination for Breach. Each party may terminate this Agreement upon written notice to the other party in the event that the other party 
is in breach of any material term of this Agreement, and such breach has not been corrected within thirty (30) days of notice to the other 
party of the breach (or within five (5) days as to any violation of Sections 17, 18, or 22).

c. Effect of Termination or Expiration. Upon any termination or expiration of this Agreement, Client shall immediately (a) cease any and all 
use of any Products, and to destroy all copies of any software whether partial or complete, and so certify to SOK in writing; and (b) return all 
Products and copies of Confidential Information, catalogs, literature and other SOK materials in its possession or control, or at SOK’s option 
and written request, destroy such materials and so certify to SOK in writing. In the event of termination, SOK will comply with its obligations 
to return or destroy information under Section 22(b) (subject to payment of any required fees under that Section). Termination is not an 
exclusive remedy and the exercise by either party of any remedy under this Agreement will be without prejudice to any other remedies it may 
have under this Agreement, by law, or otherwise.

d. Survival. This Section 19(d) and Sections 15(c), 17, 18, 19(c), 20, 21, 22, and 23 shall survive any termination or expiration of this Agreement.

20. WARRANTY DISCLAIMER.

SOK warrants that the Products will, for a period of sixty (60) days from the Effective Date, perform materially in accordance with the Products’ 
documentation. EXCEPT AS SPECIFICALLY PROVIDED IN THE FOREGOING SENTENCE, THE PRODUCTS ARE PROVIDED “AS IS,” “WHERE IS,” WITHOUT 
WARRANTY OF ANY KIND, EXPRESS, IMPLIED OR STATUTORY, INCLUDING, BUT NOT LIMITED TO WARRANTIES OF TITLE, NON-INFRINGEMENT, 
MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, AND THE PRECEDING SENTENCE DOES NOT LIMIT CLIENT’S INDEMNITY OBLIGATIONS 
UNDER SECTION 15 OF THIS AGREEMENT. Client acknowledges that the Products may not work properly or in accordance with their documentation. 
SOK does not warrant that Client’s use of the Products will be uninterrupted or error-free or that any security mechanisms implemented by the 
Products will not have inherent limitations. CLIENT MAY HAVE OTHER STATUTORY RIGHTS. HOWEVER, TO THE FULL EXTENT PERMITTED BY LAW, THE 
DURATION AND SCOPE OF STATUTORILY REQUIRED WARRANTIES, IF ANY, SHALL BE LIMITED TO THE MAXIMUM EXTENT PERMITTED.

21. LIMITATION OF REMEDIES AND DAMAGES.

a. NEITHER PARTY OR SOK SHALL BE LIABLE FOR ANY LOSS OF USE, LOST DATA, FAILURE OF SECURITY MECHANISMS, INTERRUPTION OF BUSINESS, 
OR ANY INDIRECT, SPECIAL, INCIDENTAL, OR CONSEQUENTIAL DAMAGES OF ANY KIND (INCLUDING LOST PROFITS), REGARDLESS OF THE FORM 
OF ACTION, WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY OR OTHERWISE, EVEN IF INFORMED OF THE POSSIBILITY 
OF SUCH DAMAGES IN ADVANCE. THIS SECTION 21(a) SHALL NOT APPLY TO CLIENT WITH RESPECT TO ANY CLAIM ARISING UNDER THE SECTIONS 
TITLED “LICENSE RESTRICTIONS” OR “CONFIDENTIAL INFORMATION”.

b. NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, SOK’S AND ITS AFFILIATES’ AND RELATED ENTIIES’ ENTIRE LIABILITY TO CLIENT 
UNDER THIS AGREEMENT SHALL NOT EXCEED FEES PAID BY CLIENT TO PRIVATE ADVISOR GROUP, LLC UNDER THIS AGREEMENT DURING THE THREE 
(3) MONTHS PRECEDING THE FIRST EVENT GIVING RISE TO LIABILITY.

c. The parties agree that the limitations specified in this Section 21 will survive and apply even if any limited remedy specified in this Agreement 
is found to have failed of its essential purpose. The parties agree that these limitations are material and necessary terms, and that the 
Products would not be licensed hereunder in the absence of such terms.

22. CONFIDENTIAL INFORMATION.

a. Confidential Information. Client agrees that all code, inventions, know-how, business, technical and similar information it obtains or 
creates regarding the Products (excluding only Client Information as provided in Section 22(b)) constitute the confidential property of SOK 
(“Confidential Information”). Client will hold in confidence and not use or disclose any Confidential Information except as expressly permitted 
in this Agreement. Client’s nondisclosure obligation shall not apply to information which Client can document:

1. is or has become public knowledge through no fault of Client and no breach of any obligation of confidentiality; or

2. is required to be disclosed pursuant to a regulation, law or court order (but only to the minimum extent required to comply with such 
regulation or order and with reasonable advance notice to SOK).
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 Client acknowledges that disclosure of Confidential Information would cause substantial harm to SOK that could not be remedied by the 
payment of damages alone, and therefore that upon any such disclosure by Client, SOK shall be entitled to seek appropriate equitable relief. 

b. Client Information. Client’s content inputted in and used in the program, consisting of data relating to Client’s customers, account data 
or statuses, and related financial plan information, shall be and remain Client’s property and shall be owned by Client (“Client Information”). 
Client information shall be used by SOK only for purposes of performing its obligations hereunder, provided that SOK may also access and 
use Client Information and results or data, in a de-identified form, for data or analysis purposes (such as plan averages, advisor averages, 
and retirement readiness results), and may distribute the results of such analysis or data summaries to third parties provided no personally 
identifying information of Client’s clients is disclosed. In the event of termination of this Agreement, Client is responsible for retrieving, prior 
to such termination, all Client Information or other data of Client which it or its employees, agents, or representatives/members may have 
stored in the Products. If Client requires any data retrieval or data conversion services after termination relating to data in the Products or 
Client Information, such services will be provided at SOK’s sole option and in its sole discretion, subject to availability of such data or Client 
Information, and at SOK’s then-current rates for such services (currently $250/hour). At Client’s option and written request made no later than 
thirty (30) days after termination, SOK shall destroy any Client Information in its possession and so certify to Client in writing. 

23. GENERAL. 

a. Export Compliance. Client shall not, and shall not allow any third-party to, remove or export from the United States or allow the export 
or re-export of any part of the Products or any direct product thereof to any country outside the United States. Client is responsible for 
compliance with all applicable export laws. 

b. Compliance Audit Rights. Upon SOK’s written request, Client shall furnish SOK with a signed certification certifying that the Products are 
being used pursuant to the terms of this Agreement including any copy and user limitations. With prior reasonable notice, SOK may, during 
regular business hours, audit the Products in use by Client. 

c. Government End-Users. Client acknowledges that the Products are “commercial items,” “commercial computer software,” or “commercial 
computer software documentation” under applicable Federal regulations. The U.S. Government’s use, reproduction and display of the 
Products is governed by the Agreement. 

d. Other. Sections 14 through 23 of this Agreement shall be governed by and construed under the laws of the State of Wisconsin, excluding 
its conflicts of laws provisions that might require the application of laws of another jurisdiction. Any suit or proceeding relating to sections 
14 through 23 of this Agreement shall be commenced exclusively in the state or federal courts in Dane County, Wisconsin, and each party 
irrevocably submits to the exclusive jurisdiction and venue of such courts. The United Nations Convention on Contracts for the International 
Sale of Goods and the Uniform Computer Information Transactions Act are specifically disclaimed. The parties are independent contractors 
and no employment, agency, or joint venture is created hereunder. All notices, requests and other communications under this Agreement 
must be in writing, and must be mailed by registered or certified mail, postage prepaid and return receipt requested, or delivered by hand or 
by overnight express delivery to the party to whom such notice is required or permitted to be given. Headings and titles are for convenience 
only, and are not intended to be of operative effect or modify the terms of this Agreement. This Agreement may not be assigned by Client 
or amended without the prior written consent of the parties. Any purported assignment or amendment in violation of the foregoing shall 
be void. If any provision of this Agreement is held by a court of competent jurisdiction to be unenforceable for any reason, the remaining 
provisions hereof shall be unaffected and remain in full force and effect. Sections 14 through 23 of this Agreement are the final, complete and 
exclusive agreement between the parties relating to the subject matter hereof, and supersede all prior or contemporaneous understandings 
and agreements relating to such subject matter, whether oral or written. This Agreement may be executed in counterparts, and signature 
pages exchanged electronically. The parties agree that any document in electronic format shall not be denied legal effect, validity, or 
enforceability and shall meet any requirement to provide an original or hard copy.
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Plan Name: 

Date Plan Established: 

Plan Mailing Address: 

Plan Tax ID Number:

Plan Sponsor:

Plan Sponsor Address: 

Plan Sponsor Contact Name: 

Contact Phone Number: 

Contact Fax Number: 

Contact E-mail Address: 

Plan Sponsor Tax ID Number:

Plan Sponsor (Employer) Country of 
Legal Establishment: USA or Other: 

Approximate Dollar Amount of  
Plan Assets: 

Approximate Number of  
Plan Participants: 

Custodian(s):

Account Number(s):

Rep Name: 

Rep Code: 

24. IDENTIFYING INFORMATION. 
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Is Client considered an “institutional account” based on one or more of the following definitions per FINRA Rule 4512(c)?

A bank, savings and loan association, insurance company or 
registered investment company Yes No

An investment adviser registered either with the SEC under 
Section 203 of the Investment Advisers Act or with a state 
securities commission (or any agency or office performing like 
functions)

Yes No

Any other person (whether a natural person, corporation, 
partnership, trust or otherwise) with total assets of at least 
$50 million

Yes No

c.

25. PLAN INFORMATION. 

Nature of Plan

Is the Plan subject to ERISA? Yes No

Is the Plan for a government entity? Yes No

b.

Plan Type (choose only one)

401(k) Plan Profit Sharing Plan Defined Benefit Plan 457 Plan

Other (please specify):

a.
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Name of Trustee / Corporate 
Trustee / Authorized Officer (with 
authority to act on behalf of Plan):

If Corporate Trustee, Name  
of Contact: 

Address Associated with Trustee: 

If Corporate Trustee, Tax ID 
Number: 

Contact Phone Number: 

Contact E-mail Address: 

c.

26. TRUSTEE INFORMATION. 

a. Name of Trustee / Corporate 
Trustee / Authorized Officer (with 
authority to act on behalf of Plan):

If Corporate Trustee, Name  
of Contact: 

Address Associated with Trustee: 

If Corporate Trustee, Tax ID 
Number: 

Contact Phone Number: 

Contact E-mail Address: 

Name of Trustee / Corporate 
Trustee / Authorized Officer (with 
authority to act on behalf of Plan):

If Corporate Trustee, Name  
of Contact: 

Address Associated with Trustee: 

If Corporate Trustee, Tax ID 
Number: 

Contact Phone Number: 

Contact E-mail Address: 

b.



65 Madison Avenue, Suite 300, Morristown, NJ 07960
Tel (973) 538-7010

www.privateadvisorgroup.com
08-2016

PRIVATE ADVISOR GROUP

Page 14Retirement Plan Consulting Agreement

27. SERVICES
Check all that apply

Fiduciary Services under ERISA

Investment Policy Statement. Advisor Representative will assist the Plan in the preparation or review of an investment policy statement 
(“IPS”) for the plan based upon consultation with Client.

Ongoing Investment Recommendations. Advisor Representative will recommend, for consideration and selection by Client, specific 
investments to be held by the Plan or, in the case of a participant-directed defined contribution plan, to be made available as investment 
options under the Plan. Advisor Representative will recommend for consideration and selection by Client, investment replacements if an 
existing investment is determined by the Client to no longer be suitable as an investment option.

Ongoing Investment Monitoring. Advisor Representative will perform ongoing monitoring of investment options in relation to the 
criteria provided by the Client to the Advisor Representative.

Qualified Default Investment Alternative Assistance. Advisor Representative may assist Client with selecting investment products or 
managed accounts offered by third parties in connection with the definition of a “Qualified Default Investment Alternative” (“QDIA”) under 
ERISA (for plans subject to ERISA).

Non-Discretionary Model Portfolios. Advisor Representative will recommend, for consideration and approval by Client:
1. asset allocation target-date or risk-based model portfolios for the Plan to make available to Plan participants and
2. funds from the line-up of investment options chosen by the Client to include in such model portfolios.

Performance Reports. Advisor Representative will prepare periodic reports reviewing the performance of all Plan investment options, 
as well as comparing the performance thereof to benchmarks with Client. The information used to generate the reports will be derived 
directly from information such as statements provided by Client, investment providers and/or third parties.
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Non-Fiduciary Services under ERISA

Standard of (k)are™ Software. Plan Sponsor representatives, including investment committee representatives,  may have access 
to the Standard of (k)are™ software and hosted services. Any such access will be subject to the terms of the Standard of (k)are™ End 
User License Agreement, contained in sections 14 through 23 of this agreement, which the Plan Sponsor must execute for access to 
Standard of (k)are™.

Service Provider Liaison. Advisor Representative shall assist the Plan by acting as a liaison between the Plan and service providers, 
product sponsors or vendors. In such cases, Advisor Representative shall act only in accordance with instructions from Client on Plan 
administration matters and shall not exercise judgment or discretion on such matters.

Education Services to Plan Committee. Advisor Representative will provide training for the members of the Plan Committee with 
regard to their service on the Committee, including education and consulting with respect to fiduciary responsibilities.

Participant Education. Advisor Representative will design an education plan and policy statement that may include information about 
the investment options under the Plan (e.g., investment objectives, risk/return characteristics and historical performance), investment 
concepts (e.g., diversification, asset classes and risk and return), the determination of investment time horizons and the assessment 
of risk tolerance. Such information shall not include specific investment advice about investment options under the Plan as being 
appropriate for a particular participant.

Participant Enrollment. Advisor Representative will assist Client in enrolling participants in the Plan, including conducting an agreed-
upon number of enrollment meetings. As part of such meetings, Advisor Representative will provide participants with information about 
the Plan, which may include information on the benefits of Plan participation, the benefits of increasing Plan contributions, the impact of 
preretirement withdrawals on retirement income, the terms of the Plan and the operation of the Plan.

Plan Search Support/Vendor Analysis. Advisor Representative will assist with the preparation, distribution and evaluation of Requests 
for Proposal, finalist interviews and conversion support.

Benchmarking Services. Advisor Representative will provide Client with comparisons of Plan data (e.g., regarding fees and services and 
participant enrollment and contributions) to data from the Plan’s prior years and/or a benchmark group of similar plans.

Assistance Identifying Plan Fees. Advisor Representative will assist Client in identifying the fees and other costs borne by the Plan, as 
specified by Client, for investment management, recordkeeping, participant education, participant communication and/or other services 
provided with respect to the Plan.

27. SERVICES (CONTINUED)
Check all that apply
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28. FEE INFORMATION
*Important - If fees are paid out of the plan, the signed copy of the provider’s client authorization form is required with this form.

a. This fee arrangement is effective beginning on this date:  ___________________ ,  20 _______ (required) 
If fees paid out of the plan, the date shall be consistent with the provider’s client authorization form signed by the Plan Sponsor.

b.  Compensation 
In consideration of the above agreed upon services rendered by Advisor, fees shall be made payable to Private Advisor Group or its designee LPL 
Financial under one of the following arrangements as indicated. If fees are to be calculated and deducted from Plan assets, and paid by a Third 
Party Payor as indicated, such fees shall be calculated in the method and on the frequency as set out in the Third Party Payor’s authorization form 
signed by the Plan Sponsor and submitted with this agreement. If fees are to be invoiced by Advisor as indicated below, and such fee is based on 
the value of Plan assets, Advisor shall calculate the fee based on the value of Plan assets at the end of the relevant period.

 1. Annual flat fee of $ ___________________________________________

 2.  Fee for service. Based on percentage of Plan assets:  _____________ basis points (bps) per annum.

 3.  Fee for service – tiered. Fee for service based on a percentage of Plan assets. (Attach the tiered fee schedule.)

 Current Range of Plan assets Current Fee

 $ _________ to $ __________    _______ bps*

 4. Hourly Rate of $ ___________________

 Estimated number of hours annually  _____________

 5.  One-time payment of $ ________________________ for the above project-specific work

 Up front 
 Upon completion 
 % up front and remainder upon completion.

  First Year Fee of $ ______________________________ . In addition to the fees selected, Client will pay an additional fee for the first year after the 
Plan is implemented or transitioned to a new platform/product provider. The First Year fee in intended to cover the additional services (e.g. 
fund mapping, assistance with enrollment, additional education to committee members and participants, etc.) that the Advisor may provide as 
a result of the implementation or transition.

 * If fees will be collected out of plan assets, it will be the responsibility of the Advisor to manage any adjustments with the Provider. Copies of the 
provider authorization forms, updated and signed, will need to be emailed to compensation.system@privateadvisorgroup.com.

mailto:compensation.system%40privateadvisorgroup.com?subject=
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30. TRUSTEE/AUTHORIZED OFFICER ACKNOWLEDGMENT AND EXECUTION

By signing below, Client agrees to the terms and conditions of the Retirement Plan Consulting Agreement. The Agreement contains a pre-dispute 
arbitration clause in Section 11. Client acknowledges receiving reasonably in advance of the date hereof, and has taken the time necessary 
to review and understand, the Agreement and the Private Advisor Group Part 2A Brochure and the Advisor Representative’s Part 2B Brochure 
Supplement, including information in such documents related to services and compensation.

Trustee/Authorized Officer Signature Trustee/Authorized Officer Name (print) Date

Date

Date

Trustee/Authorized Officer Name (print)

Advisor Representative Name (print)

Trustee/Authorized Officer Signature

Advisor Representative Signature

29. INVOICE AND PAYMENT PROCEDURES
1.   All fees shall be made payable to Private Advisor Group or its designee LPL Financial as instructed. 

Contact compensation.system@privateadvisorgroup.com for current payment instructions. Compensation Fees will be paid:
 a.  Out of plan assets, by provider or other third party (“Third Party Payor”) - Client will authorize Third Party Payor to pay the fees due to PAG 

pursuant to the terms of this agreement. Payments will be made:

 Out of a plan expense reimbursement account or,  
 Deducted across participant accounts or, 
 As otherwise set out in the applicable Third Party Payor authorization form client will complete to authorize payment out of plan the plan.

 b.  Out of the plan, by provider or other third party (“Third Party Payor”) - Advisor will invoice Third Party Payor to pay fees due to PAG pursuant 
to the terms of this agreement. This option is only available if provider does not support automated billing (option a above). Client is 
responsible for verifying advisory fees prior to payment of the fees to PAG. By default, billing frequency is quarterly and in arrears (unless 
specified differently here).  _______________________________________________________________________________

 c.  Directly by the Plan Sponsor - PAG will invoice the Plan Sponsor. Fees shall be due upon receipt of the invoice, and Client is responsible for 
verifying advisory fees prior to payment of the fees to PAG. By default, billing frequency is quarterly and arrears (unless specified differently 
here).  _____________________________________________________________________________________________________

, 20

, 20

, 20
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