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Summary 

For many years most retirement plan practitioners, actuaries and lawyers, routinely advised plan sponsors to 
file an IRS Determination Letter (DL) request as part of the entire termination process. And although the IRS 
recently made radical changes in the DL process for “individually-designed” plans by closing off filings after the 
initial filing, the “filing window” remains fully open for plan terminations1. 

Nonetheless, the old wisdom of automatically advising sponsors to file a DL request for plan terminations is 
worth re-consideration, given the changes in the DL program, filing fees, and the amount of time it takes to 
receive a favorable DL. In deciding whether to file for a DL on a plan termination, sponsors should consider 
educating themselves on the purpose of the DL, and the value a favorable DL provides. If the sponsor decides 
to file for a DL as part of the plan termination, they must also decide whether to wait for the issuance of a 
favorable DL before they distribute any benefits in conjunction with the plan termination (as well as the 
associated potential costs of doing so). 

What is a Determination Letter? 

To qualify for favorable tax treatment, a plan must satisfy the requirements of IRC Section 401(a) in both form 
and operation. The goal of the determination letter program is to give plan sponsors written assurance that, in 
the opinion of the IRS, the form of their plan document satisfies the applicable requirements of IRC Section 
401(a). The determination letter is limited in scope, and generally only applies to qualification requirements in 
form - it does not address the operation of the plan. Plan sponsors generally apply for a determination letter to 
know in advance whether their plan – as written - will satisfy the qualification requirements. 

Potential benefits of filing for a Determination Letter 

Document the IRS’s final plan approval. This is probably the most frequently cited reason. A favorable DL 
provides prima facie evidence that - after reviewing the sponsor’s plan document, including all amendments 
since most recent restatement; most recent favorable DL; Form 5310; and Form 6088 - the plan, in form, as 
reflected in the document and amendments remains qualified upon termination2. This is, in effect, IRS’s final 
“stamp of approval” on plan qualification in form. And, for that purpose, the DL provides substantial comfort 
for the sponsor that cumulative tax deductions are “safe” and that historic income generated will be tax-free 
until assets are distributed.  

Filing provides an opportunity for the IRS to review and rule on specific document provisions.  Form 
5310 requires, for example, a listing of not only required or “interim” amendments, but also information about 

                                                           
1 Revenue Procedure 2016-37, while closing the DL process for ongoing individually designed plans, kept intact the DL program 

for new individually-designed plans, ongoing pre-approved Master/Prototype and Volume Submitter, and plan terminations. 
2 For an individually-designed plan this means that the plan document and amendments satisfy the most recent Required 

Amendments List and for a pre-approved plan, including Master/Prototype and Volume Submitter plans, the document and 
amendments satisfy the most recent Cumulative List of Changes in Plan Qualification Requirements for Pre-Approved Plans. 



  

“discretionary” amendments such as benefit increases/decreases, changes in eligibility rules, etc.  Other 
examples of discretionary amendments include corrective amendments to conform the document to actual 
operation, including, for example, an amendment to correct a plan document which provides for 6-year graded 
vesting schedule where actual operation is 5-year graded vesting.  Submission of a corrective amendment to 5-
year graded vesting as part of DL filing on termination provides sponsor an opportunity to have IRS review and 
rule. 

Filing a Request for DL gives sponsor opportunity to have IRS review/rule on an issue specifically 
related to termination: whether a “partial termination” has already occurred requiring 100% vesting 
retroactively. One of the most litigated issues is whether a “partial termination” is deemed to have occurred 
triggering full vesting. The law requires that all “affected participants” be immediately 100% vested when a 
termination – either full or partial—has occurred. The rub, of course, is that making this determination is 
largely fact-based and many different “tests” have been applied to the facts resulting in many disparate 
outcomes. Not unexpectedly, IRS’s standard may be among the most conservative. The information supplied 
via Form 5310 gives the IRS an opportunity to review/rule whether a partial termination occurred for as many 
as five(5) years before the plan year during which full termination occurs. 

Enable the sponsor to correct potential compliance issues before it’s too late. Filing a request for DL upon 
termination gives sponsor the opportunity to correct potential compliance issues and receive IRS “blessing” 
before such issues are picked up on audit requiring sponsor to go through “Audit CAP” which provides IRS wide 
latitude in assessing compliance “failures” and a much stiffer penalty/fine regime than would have been applied 
had corrections been made before audit and imposition of CAP.  

Comfort. For countless sound business reasons many sponsors are “risk averse”, and want as much comfort as 
possible regarding “qualification” right up to the end of plan life. Filing a request for DL provides such sponsors 
with a natural path to obtain as much comfort as possible within the limits of the scope of review and 
determination by IRS. 

Potential costs of filing for a Determination Letter 

Timing. Plans covered by ERISA must file a Standard Termination Notice with the PBGC (via PBGC Form 500), 
and become subject to the timing and deliverable requirements of the PBGC. Plan sponsors that wish to file for 
a favorable determination letter have an overlapping timeline, as well as additional deliverables, prescribed by 
the IRS - and if they wait for receipt of a favorable determination letter, they may be waiting 12 to 18 months 
(or longer) for the IRS to respond. 

There is a deadline for distributing all assets under the plan to provide for all benefits in conjunction with a 
plan termination, either by paying lump sums (as permitted) or buying an annuity contract. The deadline is 
normally the later of (a) 180 days after the end of the PBGC's 60-day review period or (b) if the plan 
administrator has timely submitted a valid IRS determination letter request3, 120 days after receipt of a 
favorable determination letter. Waiting for a favorable determination letter can add in excess of a year to the 
plan termination timeline, and sponsors opting to wait until the receipt of a favorable determination letter have 
a greater exposure to risk of adverse market conditions (decreases in interest rates that increase both annuity 
purchase costs and the call on cash to close out the plan). As well, coordinating multiple vendors for the plan 
termination may require additional efforts to regroup after a lengthy pause, and proceed with the plan 
termination process.  

                                                           
3 Plan administrators who want to defer the final distribution of plan assets until 120 days after receipt of a favorable tax 

qualification (on termination) determination letter from the IRS must submit a valid request for the determination to the IRS by 
the time the standard termination notice is filed with PBGC. 



  

Recall that plans can only settle pension liabilities either by paying lump sums (as permitted) or buying an 
annuity contract. Over time, improvements in mortality will continue to become reflected in IRS mandated 
tables for lump sums determinations under 417(e), and interest rate changes can introduce a great deal of 
volatility in the costs of paying lump sum or purchasing annuities. Interest rates have been at historically low 
levels for, and while the Fed has indicated that rates will increase in 2018, they fluctuate over short periods of 
time – drastically affecting the costs of a plan termination. Consider the following illustrative timelines, 
comparing only the PBGC timeline with the timeline for both the PBGC and issuance of a favorable 
determination letter: 

 

 

Looking at historical 10-year Treasury constant maturities rates, implementing a plan termination at 
the start of 2014 (with 10-yr constant maturities hovering around 3%), and waiting for a favorable 
determination letter that might arrive in July of 2015, the plan would be making anticipated 
payments (lump sums and annuity purchases) in September 2015 – with interest rates around 2.2%. 
For liabilities with a duration of 10 years (common for the retiree portion of a pension plan) a 70 
basis point decrease in interest rates would equate to an increase in liability of approximately 7.5%. 
BY opting to not wait for a favorable determination letter to be issued and following the PBGC-only 
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timeline, this plan would be making distributions around September 2014 – when interest rates were 
as high as 2.63%. 

 

 

Making a decision 

When deciding whether to wait for a favorable determination letter to be issued before proceeding 
with the plan termination, plan sponsors must evaluate their plan document, and determine whether 
the benefit of the determination letter exceeds the anticipated increase in costs, time, and longer 
exposure to market risk. As a result of the plan termination, the plan documents will come under 
scrutiny by the PBGC even if the plan sponsor decides to forgo a separate filing with the IRS for a DL. 
The reason is that the PBGC performs a post-termination audit on all plans with more than 300 
participants, and a random sampling of plans with no more than 300 participants. As part of the post-
termination audit, the PBGC will request on the Standard Termination Audit Document Request 
Checklist a executed copies of all plan documents, amendments, and restatements signed within the 
last 5 years prior to the Date of Plan Termination (DOPT), as well as older documents outside the last 
5 years, such as plan freeze amendments and/or amendments related to the adoption of the Pension 
Protection Act of 2006 (“PPA”) that precede the DOPT by more than 5 years (if any).  
 
The most complete decision-making by a plan sponsor necessitates (1) appropriate evaluation of 
both legal and economic issues as well as (2) the interaction between legal and economic impact. 
Each sponsor’s particulars, including business/HR objectives as well as legal and economic 
circumstances, are unique. Therefore, the surest way for a sponsor to make the best decisions to 
reflect those particulars is to engage both experienced ERISA counsel and pension risk consultant.  

 


