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LEGISLATIVE UPDATE 

Proposals

Two new bills affecting retirement plans were 
introduced into Congress this summer.  

1. The Lifetime Income Disclosure Act would
require plan sponsors to include on
participants’ account statements a projection
of their account balance as monthly annuity
payments for life. There is bipartisan support
for this proposal, with companion bills
introduced in the House and the Senate. The
proposals direct the DOL to create a model
disclosure and assumptions for plan sponsors
to use when converting a participant’s current
balance into a projection of future monthly
payments.

The DOL has been working on a similar 
concept for some time. In 2013, the DOL 
requested comments on potential regulations 
that would require plan sponsors to include 
lifetime income projections on participant 
account statements. The DOL’s regulatory 
agenda indicated that the DOL would release 
proposed regulations this past July, but the 
DOL has not released them yet.  

Although there is both DOL and congressional 
support for including lifetime income 
projections on participant statements, there 
are differing viewpoints on how the projections 
should be calculated and concerns about the 
plan sponsor’s liability for providing projections 
of future income. 

2. Another bill recently introduced is titled
Receiving Electronic Statements to Improve
Retiree Earnings (RETIRE) Act. This proposal
would automatically allow plan sponsors to
electronically deliver plan notices and
disclosures to participants unless participants
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take action to opt out of electronic delivery. 
Supporters suggest that making electronic 
delivery the default delivery method could  
help plan sponsors reduce printing and 
mailing costs, protect the environment, and 
make information more accessible to 
participants. There is widespread industry 
support for this bill. 

Legislation 
 
Two bills containing retirement plan provisions were 
signed into law this summer. 
 
1. The Trade Preferences Extension Act of 2015 

included a revenue offset provision that 
significantly increases – in some cases 
doubling – the penalties for failing to file correct 
information returns with the IRS or to provide 
statements to individuals. These increased 
penalties apply to IRS forms such as Form W-2 
and the Form 1099 series, as well as to new 
reporting requirements for certain employers 
under the Affordable Care Act. These penalty 
increases are generally effective with forms and 
statements required to be filed or provided after 
December 31, 2015.  
 

2. Another bill recently signed into law is the 
Surface Transportation and Veterans Health 
Care Choice Improvement Act of 2015. This law 
also includes a revenue raising provision 
affecting retirement plans. This provision 
modifies the filing deadlines for Form 5500 
when a filing extension is requested and certain 
business tax returns. The changes in the filing 

deadlines apply for tax years beginning after 
December 31, 2015. 
 
The extended deadline for filing Form 5500 is 
now one month later. Plans are still required to 
file Form 5500 by the last day of the 7th month 
following plan year end, unless they request an 
extension. For example, a plan that operates on 
a calendar year plan must file Form 5500 by 
July 31 each year unless an extension is 
obtained. If a plan obtains an extension to file, 
the extended deadline was 2½ months 
following the original due date, or October 15 
for calendar year plans. This deadline will now 
be 3½ months following the due date, or 
November 15 for calendar year plans. This new 
extended deadline may affect other forms and 
disclosures whose due dates hinge on the 
deadline for filing Form 5500, including IRS 
Form 8955-SSA and the Summary Annual 
Report. More guidance is expected.  

 
The new law also changes the tax return due 
dates for certain business structures. The initial 
deadline to file partnership tax returns (Form 
1065) is one month earlier, that is March 15 for 
businesses filing on a calendar year. C 
corporations will now have a tax-filing (Form 
1120) deadline one month later than in the past. 
April 15 is the new tax-filing deadline for 
calendar year C corporations. Both of these 
business structures still have an extended tax-
filing deadline of September 15. These deadline 
changes may affect the date by which plan 
sponsors must make employer contributions to 
a retirement plan. 
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DOL UPDATE 

Safe Harbor Annuity Provider Selection 

While a defined contribution plan is not required to 
offer an annuity option, if a plan sponsor chooses 
to make an annuity available, the selection of an 
annuity provider is a fiduciary function. As part of 
the DOL’s and the Treasury Department’s 
initiative to promote the use of lifetime income 
alternatives in retirement plans, the DOL recently 
issued guidance to clarify the scope of the plan 
sponsor’s fiduciary obligations when selecting and 
monitoring annuity providers that will facilitate 
distributions from 401(k) and other defined 
contribution plans.  
 
Previous DOL regulations, issued in 2008, 
provided safe harbor actions that plan sponsors 
can take to satisfy their ERISA fiduciary 
responsibilities when selecting and monitoring 
annuity providers. One condition in the safe 
harbor required plan fiduciaries to assess, at the 
time of selection, that an annuity provider is 
financially able to make all future payments under 
the annuity contract. The safe harbor also 
required that fiduciaries periodically review the 
provider’s financial ability to pay. The DOL 
concluded that confusion regarding the scope of 
this fiduciary responsibility to monitor a provider’s 
financial condition could serve as a disincentive 
for plan sponsors to offer an annuity as a lifetime 
income distribution option. 
 
The DOL issued guidance in July 2015 to clarify 
this issue. The DOL stated that the selection and 
monitoring of an annuity provider will be judged 
based on the information available at the time of 
the selection and each periodic review, and not in 
light of subsequent events. Additionally, the 
periodic review requirement in the safe harbor 

does not mean that a fiduciary must review the 
prudence of retaining an annuity provider each 
time a participant elects an annuity as a 
distribution option. The frequency of periodic 
reviews to comply with the safe harbor depends 
on the facts and circumstances. For example, if a 
“red flag” about the provider comes to the 
fiduciary’s attention, the fiduciary would need to 
examine the information to determine if an 
immediate review is necessary. Further, a 
fiduciary’s obligation to monitor an annuity 
provider’s risk of financial failure ends when the 
plan sponsor stops offering annuities from that 
provider as a plan distribution option, not when all 
annuities purchased are paid out. 
 
IRS UPDATE 

Changes to IRS Determination Letter Program 

Because of limited resources, the IRS has 
announced that it will be reducing the scope of its 
determination letter program for individually 
designed plans.  
 
An individually designed plan document is drafted 
by an attorney or other document expert 
specifically for one employer. The employer 
generally submits the initial plan document to the 
IRS for approval to ensure that the form of the 
plan meets the requirements to be a tax-qualified 
plan. The IRS approval is stated in a 
“determination letter.” Individually designed plan 
documents are then typically resubmitted to the 
IRS for approval on a staggered five-year cycle to 
confirm the plan has been properly amended for 
law changes and other changes in plan 
provisions. 
 
Effective January 1, 2017, the five-year remedial 
amendment cycles for individually designed plans 
will end. The IRS will only accept determination 
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letter applications for an individually designed plan 
upon initial plan qualification, plan termination, 
and certain other circumstances that the IRS has 
not yet determined. In the meantime, plan 
sponsors can continue to file on-cycle 
applications. This includes plans on Cycle E 
(those with an employer identification number 
(EIN) ending in 5 or 0), who can continue to file 
through January 31, 2016, and plan sponsors on 
Cycle A (those with an EIN ending in 1 or 6), who 
will be permitted to file applications from February 
1, 2016, to January 31, 2017. 
 
Plans using an individually designed document 
may want to discuss the impact of the 
determination letter program changes with their 
ERISA attorney or other document provider.   

Upcoming Compliance Deadlines for Calendar-
Year Plans 

■ September 30 – 2014 Summary Annual 
Report (SAR) to participants  

■ October 15 – Extended deadline for plans to 
file  
– 2014 Form 5500, Annual Return/Report of 

Employee Benefit Plan 
– 2014 Form 8955-SSA, Annual Registration 

Statement Identifying Separated 
Participants with Deferred Vested Benefits  

■ December 1 – Deadline to provide annual 
participant notices for coming plan year 
– Safe harbor 401(k) notice  
– Qualified default investment alternative 

(QDIA) notice  
– Automatic enrollment notice 

■ December 15 – Extended SAR deadline if 
plan used extended 5500 deadline 
 

■ December 31 – Year-end deadlines to 
– Correct ADP/ACP excesses for 2014 

calendar plan year  
– Distribute 2015 RMDs 
– Adopt discretionary plan amendments for 

changes implemented during 2015 
– Amend to become a safe harbor 401(k) 

plan for 2016 
 

SEPTEMBER 
Su Mo Tu We Th Fr Sa 
  1 2 3 4 5 
6 7 8 9 10 11 12 
13 14 15 16 17 18 19 
20 21 22 23 24 25 26 
27 28 29 30    

 
OCTOBER 
Su Mo Tu We Th Fr Sa 
    1 2 3 
4 5 6 7 8 9 10 
11 12 13 14 15 16 17 
18 19 20 21 22 23 24 
25 26 27 28 29 30 31 

 
NOVEMBER 
Su Mo Tu We Th Fr Sa 
1 2 3 4 5 6 7 
8 9 10 11 12 13 14 
15 16 17 18 19 20 21 
22 23 24 25 26 27 28 
29 30      

 
DECEMBER 
Su Mo Tu We Th Fr Sa 
  1 2 3 4 5 
6 7 8 9 10 11 12 
13 14 15 16 17 18 19 
20 21 22 23 24 25 26 
27 28 29 30 31   
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