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Learn from These Common Retirement Plan Failures 
 
If you are charged with administering a 401(k) plan for your company, avoiding common 
retirement plan failures is an attainable goal. And a good place to start is learning from 
the mistakes of others. 
 
The IRS’s Voluntary Correction Program (VCP) allows plan fiduciaries to voluntarily 
correct specific operational errors they discover in their retirement plans. Below is a 
summary of some of the most common errors and solutions to help avoid them. You can 
view an expanded list of the ten most common errors on the IRS website.  
 
Failure to amend the plan for tax law changes by the end of the period 
required by the law 
 
When a plan document has not been amended to reflect such changes by the end of the 
period required by law, the plan will fail to operate in accordance with the current law. 
 
Solution: Generally speaking, your plan’s recordkeeper or third-party administrator 
(TPA) is responsible for drafting and maintaining required amendments to your plan 
document. So, to help avoid this common mistake, give your recordkeeper or TPA a call 
to ensure that all amendments to your plan document are up to date. 
 
Failure to include eligible employees in the plan or exclude ineligible 
employees from the plan 
 
When eligible employees are excluded from the plan, they will not receive an allocation 
of contributions they are entitled to. On the other hand, when ineligible employees are 
included, the employer will make additional contributions that are not required. 
 
Solution: At least annually, review the list of your plan’s eligible and ineligible 
employees. Be sure to determine your plan’s entry dates, as well as whether employees 
are categorized properly, based on their date of hire, job status, or other factors. Keep in 
mind that most recordkeepers or TPAs can provide on-demand reports to help you 
determine employees’ eligibility status. 
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https://www.irs.gov/retirement-plans/voluntary-correction-program-general-description
https://www.irs.gov/retirement-plans/top-ten-failures-found-in-voluntary-correction-program
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Impermissible in-service withdrawals 
 
Under the law, in-service withdrawals are allowed when certain events occur or when 
participants reach a specific age. Mistakes result when a distribution is made to a 
participant when the law or plan terms do not permit such a distribution. 
 
Solution: Always adhere to the terms of your plan document by verifying that any 
participant who requests an in-service withdrawal is eligible to do so under your plan’s 
rules. 
 
Failure to satisfy IRC 401(a)(9) minimum distribution rules 
 
IRC 401(a)(9) pertains to regulations regarding required minimum distributions (RMDs). 
If the plan does not make distributions to participants when they reach age 72 (or age 
70½, if the account owner turned 70½ before January 1, 2020), it has failed to satisfy RMD 
rules. It’s important to keep in mind that the law requires the participant to pay an excise 
tax of 50 percent on the amount of the required distribution if it is not made in a timely 
manner. (In appropriate cases, the excise tax can be waived.) 
 
Solution: Stay on top of any impending RMDs by regularly reviewing your employee 
records. Your recordkeeper or TPA may be able to provide reports indicating which 
employees will be required to take RMDs. 
 
Failed ADP/ACP nondiscrimination tests not corrected in a timely manner 
 
As you’re likely aware, IRC 401(k) pertains to elective deferral contributions, while 
401(m) involves matching contributions. Failure here means 401(k) plans or plans with 
matching contributions did not pass the average deferral percentage (ADP) or average 
contribution percentage (ACP) nondiscrimination tests, and corrective actions were not 
taken by the end of the following plan year. 
 
Solution: Work with your plan’s recordkeeper or TPA throughout the annual 
nondiscrimination testing process to ensure that tests are completed in a timely manner 
and that any refunds for failed tests are processed before the deadline. 
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Failure to properly provide the minimum top-heavy benefit or 

contribution under to non-key employees 
 
Under IRC 416, if the account balances or accrued benefits of key employees (e.g., 
owners) include a substantial portion of plan assets (i.e., 60 percent of plan assets), non-
key employees are entitled to receive a minimum benefit or contribution. 
 
Solution: In tandem with your plan’s recordkeeper or TPA, confirm that failed top-heavy 
tests are resolved in an appropriate and timely manner. 
 
Failure to satisfy contribution limits  
 
IRC 415 limits the contribution amount a participant can receive in a defined contribution 
plan (i.e., a 401(k) or profit-sharing plan). For 2022, the IRC 415 limit is $61,000 ($67,500 
for employees age 50 and older). 
 
Solution: Regularly monitor the contributions of each eligible employee, particularly 
those who are contributing at a high rate, to ensure that the total amount of an 
employee’s contributions does not exceed IRC 415 limits. 
 
Your partners are your best resource 
 
As you can see by the failures cited here, retirement plan administration requires precise 
attention to detail. It also calls for outstanding communication and coordination with 
your plan’s recordkeeper and TPA, as they will play a key role in several administrative 
functions. Remember: plan fiduciaries bear the ultimate responsibility for carrying out 
administrative tasks in accordance with the terms and rules of the plan document. As 
such, it’s a good idea to schedule periodic check-ins (at least annually) with your plan’s 
recordkeeper, TPA, and advisor to help ensure that your plan stays clear of these top 10 
mistakes. 
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Will Your Plan Soon Let Participants Buy Bitcoin? 
You may have heard about Fidelity Investments’ controversial plan to offer 
cryptocurrency trading features to 401(k) plans for which it serves as recordkeeper.  

In a textbook case of “passing the buck,” Fidelity has said that it will not take on any 
fiduciary responsibility for determining whether crypto-trading is appropriate for a given 
plan or for ensuring that plan participants are fully aware of crypto’s unique risks as a 
purely speculative and unregulated investment.  

In a March compliance assistance release, the Department of Labor “expressed its 
concerns about the prudence of a fiduciary's decision to expose a 401(k) plan's 
participants to direct investments in cryptocurrencies or other products whose value is 
tied to cryptocurrencies.” This suggests that the DOL will pay very close attention and 
scrutiny to plans that do offer crypto-investing.  

Meanwhile, a battle over this issue is brewing in Congress. Senator Elizabeth Warren (D-
Ma.) has harshly criticized Fidelity for its plans to offer crypto-investing in retirement 
plans.  On the other side of the aisle, Senator Tommy Tuberville (R-Ala.) has introduced a 
bill that would curb the DOL’s ability to keep retirement plan sponsors from offering 
cryptocurrency and other kinds of high-risk investments in their plans. 

With Fidelity opening the door, you can bet that other recordkeepers will be scrambling 
to catch up to offer crypto-trading in their plans. And chances are that some of your 
employees may be asking if and when they can start trading crypto in their accounts. 

If you feel under pressure to jump on the bandwagon, always remember that, as plan 
sponsor, you have the right—and the responsibility—to make that none of the investment 
options in your plan expose participants to excessive risks. In other words, the Bitcoin can 
stop with you.  
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