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Key Takeaways 

· Portability is a federal estate planning concept that allows a 

surviving spouse to inherit (or “port”) any of their deceased 

spouse’s unused estate tax exemption amount and add it to 

their own exclusion amount for future use. 

· Electing portability helps the surviving spouse potentially 

reduce or eliminate federal estate taxes upon their death. 

· Portability does not happen automatically. Portability must be 

elected by filing an estate tax return (even if no estate tax is 

due) within five years of the first spouse’s death. 

Overview 

Federal estate and gift tax law allows each person to pass a certain amount of assets to their heirs – during their 

lifetime or at death – free of federal estate and gift taxes (up to $13.61 million per person in 2024). Assets above the 

lifetime exemption amount that pass to heirs are subject to a 40 percent tax. 

The lifetime exemption amount is important for any high-net worth individual to keep in mind, but it’s especially 

important for married couples, because of the concept of portability. Portability allows couples to combine their 

exemption amounts. When one spouse dies, the surviving spouse can use their own exemption amount plus any unused 

exemption amount from their deceased spouse to help reduce future estate taxes. 

If portability is elected, it can provide estate planning flexibility, but it must be elected – it does not happen 

automatically. The surviving spouse (or the executor of the deceased spouse’s estate) must take the time and incur the 

associated accounting costs to file an estate tax return, even if no estate taxes are due, in order to elect portability. 

What is portability? 

Portability is a federal estate tax election that allows the 

unused exclusion amount (if any) of the first spouse to 

die to transfer to the surviving spouse. This helps to 

ensure none of the deceased spouse’s unused exemption 

(DSUE) amount is wasted. It gives spouses flexibility in 

planning for estate taxes by allowing the full, combined 

exemption amount to be utilized, even if the couple’s 

estate plan did not do so through other estate tax 

planning strategies. 

Typically, if the estate of the first spouse to die is below 

the exemption amount ($13.61 million in 2024) and/or if  

they give a large portion of their estate to their spouse, 

they will not use all or perhaps any of their exemption  

amount. This is because transfers to spouses are estate 

tax free under the marital deduction, which allows 

unlimited transfers of assets between spouses during life 

or at death. This means an individual who gives their 

entire estate to their surviving spouse would have no 

estate tax liability upon their death. However, the assets 

transferred to the surviving spouse become part of their 

taxable estate, which could be subject to estate taxes 

upon the their death. This is where portability comes in. 

By electing portability, the surviving spouse can increase 

their ability to reduce or eliminate estate taxes. 
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It is important to note that, barring congressional action, 

the current lifetime estate and gift exemption, which is 

the highest it’s ever been, will “sunset” on Jan 1, 2026, 

and essentially be cut in half. Therefore, those with 

estates of $1 million or more whose spouse died within 

the last five years should consider electing portability 

now. Because once you elect portability, it’s yours no 

matter what happens to the lifetime exemption 

amounts in the future.  

Why is portability important? 

Portability safeguards the marital estate from federal 

estate taxes, because it ensures no exemption amount 

goes unused. For some married couples, failing to elect 

portability after the first spouse dies effectively reduces 

their exemption amount.  

Consider this hypothetical example: Carl and Maggie 

are both retirees, who are recently married, and do not 

have any children together. Carl has a child from a prior 

marriage. Carl dies in 2024 when the lifetime gift/estate 

tax exemption is $13.61 million per individual. Carl’s will 

transfers $3.61 million of his estate to his child and the 

rest to Maggie. Assuming no prior lifetime taxable gifts 

by Carl or Maggie, Carl’s executor makes a timely 

portability election, which transfers the $10 million 

DSUE amount ($13.61 million - $3.61 million) to 

Maggie, which increases her lifetime exemption amount 

to $23.61 million ($13.61 million + $10 million), in 2024. 

The ported exemption added to Maggie’s current 

lifetime estate tax exemption at the time of her death 

could potentially eliminate, or significantly reduce, her 

estate’s federal estate tax liability. 

As seen from the example, even when there is no 

estate tax due upon the death of the first spouse, 

making a timely portability election can be essential to 

preserving planning flexibility for married couples who 

may face potential estate tax exposure in the future. 

How to make a portability election 

A portability election is not automatic. It requires the 

timely filing of an U.S. Estate, Gift, and Generation-

Skipping Return (Form 706), even if there is no federal 

estate tax due. Typically, an estate has nine months 

from the decedent’s date of death to file a Form 706, 

when there is a filing requirement. The government 

allows an additional six-month extension, which brings 

the maximum filing period to 15 months. 

However, the IRS allows executors, who were not 

required to file an estate tax return, to submit a Form 

706 to elect portability within five years from the 

decedent’s date of death.1 To elect portability under 

this procedure, the executor of the estate must submit 

a complete Form 706 with a statement on the top of the 

form that reads, “Filed Pursuant to Rev. Proc 2022-32 

to elect portability under Sec. 2010(c)(5)(A).” 

Bottom line 

Portability is a tool that gives married couples with 

estate tax concerns flexibility in planning for potential 

federal estate tax exposure. However, because 

portability election is not automatic, a complete estate 

tax return must be filed within five years of the date of 

death of the first spouse. 

Because of the complexity and regular changes to this 

area of law, we recommend speaking with a tax or legal 

advisor who can better help determine whether, and 

how, to properly elect portability. 

 

Endnotes 
1.  “See IRS Revenue Procedure 2022-32. 
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Important disclosures  

The information and content provided herein is general in nature and is for informational purposes only. It is not intended, and 

should not be construed, as a specific recommendation, individualized tax, legal, or investment advice. Tax laws are subject to 

change, either prospectively or retroactively. Where specific advice is necessary or appropriate, individuals should contact their 

own professional tax and investment advisors or other professionals (CPA, Financial Planner, Investment Manager) to help answer 

questions about specific situations or needs prior to taking any action based upon this information. 

All expressions of opinion are subject to change without notice in reaction to shifting market, economic or political conditions. Data 

contained herein from third party providers is obtained from what are considered reliable sources. However, its accuracy, 

completeness or reliability cannot be guaranteed. 

Examples provided are for illustrative purposes only and not intended to be reflective of results you can expect to achieve. 

This material is approved for retail investor use only when viewed in its entirety. It must not be forwarded or made available in part. 

Investing involves risk including loss of principal.  

The Schwab Center for Financial Research (SCFR) is a division of Charles Schwab & Co., Inc. 

Charles Schwab & Co., Inc. (“Schwab”) is affiliated with Charles Schwab Trust Company (“CSTC”), the corporate trustee for Schwab 

Personal Trust Services (“SPTS”).  

The Charles Schwab Corporation (Schwab), provides a full range of securities brokerage, banking, money management and 

financial advisory services through its operating subsidiaries. Its broker-dealer subsidiary, Charles Schwab & Co., Inc. (member 

SIPC), offers investment services and products. Its banking subsidiary, Charles Schwab Bank (member FDIC and an equal housing 

lender) provides deposit and lending services and products. 

© 2024 Charles Schwab & Co., Inc. All rights reserved. Member SIPC.  
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