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Summarizes the factors that help to determine 
whether a married couple’s estate plan should rely 
on “portability” (the surviving spouse’s election to 
use the deceased spouse’s Federal exemption) or 
automatically fund a Credit Shelter/B Trust. 

 
When planning the transfer of an estate after death, there are three places the assets can go – family, charity and 
government (via estate and income taxes).  Careful planning can ensure that more goes to loved ones and less goes 
toward taxes.  However, with the advent of “portability,” planning is no longer based on a ‘one size fits all’ approach and 
requires a thorough analysis of various factors to determine the appropriate course. 

PORTABILITY 

Prior to 2011, many couples whose estate plans left one spouse’s entire estate to the other spouse failed to take 
advantage of the “applicable exclusion amount” at the first spouse’s death.  The applicable exclusion amount is the 
amount a decedent can leave other heirs (or trusts for their benefit) without federal estate tax – $11,700,000 in 2021.1  
The 2010 Tax Act changed the rules to allow the unused portion of the first spouse’s exclusion amount to be ‘ported’ to 
the surviving spouse under certain circumstances. 

• Example: Husband (H) dies and leaves his entire estate to Wife (W), using none of his $11,700,000 exclusion 
amount.  W dies, leaving her estate – including what she inherited from H’s estate – to H and W’s children.  
W’s estate can use both H’s and her $11,700,000 exclusion amount to exempt a total of $23,400,000 from 
federal estate tax. 

A couple of other important rules apply: 

• In order to take advantage of the portability of the first spouse’s exclusion amount, the executor of the first 
spouse’s estate must make the appropriate election (on Part 6 of the Estate and Generation-Skipping 
Transfer Tax Return, i.e., Form 706). 

• By making the election, the statute of limitations for the IRS to review the return – normally 3 years from the 
filing of the first spouse’s return – is extended to 3 years after the filing of the surviving spouse’s return. 

• Only the most recently deceased spouse’s unused exclusion amount is portable.  Unused exclusion amounts 
are not cumulative, and can’t be passed through multiple marriages. 

• The surviving spouse may use his/her most recently deceased spouse’s unused exclusion amount to make 
tax-free gifts during lifetime, even if the surviving spouse remarries.  Hence, a widow or widower can make 
lifetime exclusion gifts equal to the deceased spouse’s exclusion amount – for instance, to children from 
his/her prior marriage – at any time before his/her new spouse dies. For surviving spouses who remarry, this 
can be a way to maximize exemption amounts across multiple spouses. 

 
1 The amount can be used during lifetime to make tax-free gifts, though use during life reduces the amount available at death. 
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• The deceased spousal unused exclusion (DSUE) amount is available to the surviving spouse irrespective of 
the federal estate tax exemption amount allowed to the surviving spouse in the year of his or her death.  

TRADITIONAL “B TRUST” PLANNING 

Before and even since the introduction of portability, one way many married couples have minimized estate taxes is 
through wills and/or revocable living trusts designed to leave assets up to the first spouse’s exclusion amount to a 
“Credit Shelter Trust.”  (This trust is sometimes referred to as a “Family Trust,” a “Bypass Trust,” or a “B Trust.”)  With 
proper drafting, trust income and principal can be distributed for the benefit of the surviving spouse and other trust 
beneficiaries, e.g., the children, yet trust assets can remain outside of the surviving spouse’s taxable estate.2  Thus, 
assets equal to the first spouse’s exclusion amount and any subsequent growth will pass to heirs estate tax-free at both 
the first and second spouse’s deaths. 

Unfortunately, depending on the situation, planning with a Credit Shelter Trust can increase overall taxes.  The cost 
basis of assets that are used to fund the Credit Shelter Trust is generally3 ‘stepped up’ to the value of the property at the 
first spouse’s death (or, if elected, the alternate valuation date of 6 months afterwards).  If the value of an asset 
increases and the trust – or the beneficiary to whom the property was distributed – later sells the asset, any gain after 
the date of death will be recognized and capital gains tax due. 

On the other hand, assets that pass to the surviving spouse generally receive a second cost basis step-up at the 
surviving spouse’s death.  In other words, if an asset is sold immediately after the surviving spouse’s death, there will be 
no capital gain and no tax due.  Where, as is often the case, the next generation does not wish to keep the property 
(e.g., real estate, investments) and instead prefers to sell, the second basis step-up gives them the freedom to make 
decisions without the fear of adverse tax consequences.  Moreover, because the surviving spouse can use both 
spouses’ exclusion amounts, federal estate tax can be reduced. 

If asset values decline after the first death, Credit Shelter Trust planning would allow the trust or its beneficiaries to 
claim a loss for the decline in value.  Planning with portability would result in a “stepped-down” cost basis at the second 
death.  Thus, the potential capital loss when the asset is sold by the surviving spouse would be forfeited at his/her 
death.  Still, more of the surviving spouse’s estate would be shielded by the combination of the first spouse’s unused 
exclusion amount and the surviving spouse’s own exclusion amount. 

During your lifetime, you continue to maintain full control over your individual account.  You make the investment 
decisions, add or remove assets to or from the account, receive interest and dividend payments on assets in the 
account, and assume responsibility for any tax reporting required on your account. Upon your death, the assets held in 
your TOD account will transfer directly to your designated beneficiaries, thus bypassing any requirement of a probate 
proceeding.   

FACTORS SUGGESTING THE USE OF PORTABILITY 

Portability has changed the way taxpayers evaluate the need for advanced estate planning.  While not true in all cases, 
there are scenarios where simply electing to use the portability provisions at the first death may be appropriate 
compared to the use of a Credit Shelter Trust or other techniques. 

• Combined estate less than twice the exclusion amount.  Relying on portability can reduce capital gains 
taxes because of the aforementioned second step-up in cost basis, yet the inclusion of the first spouse’s 
property in the surviving spouse’s estate will not result in federal estate taxes. 

 
2 This is possible even where surviving spouse is allowed to serve as trustee, provided distributions to a spousal trustee/beneficiary are limited by an ascertainable standard—typically health, education, 
support, and maintenance—or are subject to approval by an independent co-trustee. 
 
3 Some assets—including those that result in ordinary income such as retirement plans and nonqualified annuities—do not receive a stepped-up cost basis. 
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• Combined estate only slightly more than twice the exclusion amount.  Even if the estate is larger than 
$23,400,000 (in 2021), the cost of estate taxes may be less than the cost of capital gains taxes if the inherited 
assets will be sold shortly after the death of the surviving spouse. 

• Simplicity.  Regardless of whether the estate plan is tax efficient or not, many couples wish to leave assets 
to the surviving spouse and avoid the perceived complexity of trust planning. 

• Estate assets better suited to pass directly to surviving spouse.  Before portability, when the first spouse 
did not own sufficient other assets, his/her retirement plans and interests in the home and tangible personal 
property may have had to fund the Credit Shelter Trust to preserve the first spouse’s exclusion amount.  This 
prevented the surviving spouse from ‘stretching’ the IRA and caused other problems—e.g., potential loss of 
state homestead exemption, capital gains tax exclusion—with respect to the residence.  Portability allows 
assets to pass directly to the surviving spouse without having to sacrifice other tax benefits. 

• Lifetime exclusion gifts.  Even for married couples who have a substantial estate and wish to reduce its 
size, portability may still make sense.  When assets pass either directly to heirs or to a Credit Shelter Trust, 
any income tax liability associated with those assets also shifts to those beneficiaries.  For a trust in particular, 
that could lead to a much higher than necessary tax liability due to the compressed trust tax brackets.4  
Alternatively, if the surviving spouse inherits the assets and then gifts them to a grantor trust, the surviving 
spouse will be deemed the owner for income tax purposes.  The payment of income tax by the surviving 
spouse is tantamount to a tax-free gift to the beneficiaries, maximizing the wealth transfer between 
generations.  Of course, any gifting strategy must be balanced with other objectives, e.g., ensuring the 
surviving spouse’s financial security. 

FACTORS SUGGESTING THE USE OF A CREDIT SHELTER TRUST 

The portability rules have led some taxpayers to rely on them as their sole estate plan, figuring there is no longer a need 
to balance estates or plan for the first spouse’s death.  This can result in lost opportunities for more effective planning. 

• More estate tax than capital gains tax.  Though Credit Shelter Trust planning can result in increased capital 
gains tax in the future, the cost can be far less than the cost of paying estate taxes for some estates up front.  
Further, unlike a capital gains tax that can be timed by the taxpayer, estate taxes are generally due within 9 
months after death and can force a ‘fire sale’ of illiquid assets. 

• State estate tax.  Some states have estate or inheritance taxes of their own, with exclusions far less than the 
federal amount.  In addition, most states do not have a portability provision allowing the surviving spouse to 
use the first spouse’s unused exclusion.  In order to preserve the first spouse’s state-level exclusion, a Credit 
Shelter Trust could be funded at the first death.  This also applies to couples who live in other states but have 
property in states that have decoupled from the federal estate tax. 

• Substantial amount of time between first and second deaths.  Growth in the value of assets passing to 
the surviving spouse will be included in the surviving spouse’s estate.  If there is a large age difference 
between the spouses or the couple is young and the second death could occur well after the first, Credit 
Shelter Trust planning may be appropriate for removing future growth from the second estate.  This may be 
true even where a couple’s combined estate is less than twice the exclusion amount today, but could exceed 
that amount in the future. 

• Need to provide for other family members during surviving spouse’s lifetime.  Property passing to the 
surviving spouse or to a “Marital Trust” will be available for the surviving spouse’s exclusive benefit.  As a 
result, such funds could be used to benefit, for instance, the first spouse’s children only if the surviving spouse 
makes gifts or other transfers of property.  Instead, a Credit Shelter Trust can provide for distributions of 
income and principal to multiple beneficiaries.  Young married couples with children may wish to use a Credit 

 
4 A trust reaches the highest marginal tax rates at $13, 051 of income (in 2021). 
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Shelter Trust from which the trustee—who could be the surviving spouse—can pay for the children’s 
education, support, etc. more directly. 

• Blended families with children from outside the current marriage.  If assets pass directly to the surviving 
spouse or to a Marital Trust for the survivor, children will have to wait until the survivor’s death or for the end 
of the trust term before they inherit those assets.  Moreover, if the surviving spouse is the trustee, assets that 
the first spouse wanted to leave to his/her children could be sold to produce income for the surviving spouse.  
This could pose a problem particularly where there is a family business or family land that was intended to 
pass to the next generation.  On the other hand, if a child is the trustee of the Marital Trust, the stepparent 
could be in the unenviable position of having their security dependent on the discretion of a stepchild, creating 
unnecessary family tension. 

• Dynasty trust planning.  The Generation-Skipping Transfer (GST) tax is a second layer of tax on transfers to 
beneficiaries considered to be 2 or more generations below the transferor’s, or transfers to “GST Trusts.”  The 
same $11,700,000 exclusion amount5 applies to the GST tax; however, the GST tax exclusion amount is not 
portable.  Portability may prevent a loss of the exclusion amount for estate tax purposes, but it will not prevent 
of a loss of the first spouse’s GST exemption, possibly triggering additional taxes.  Where transfers from the 
surviving spouse’s estate could be subject to the GST tax, maximizing the use of both spouses’ GST 
exclusion amounts may be a priority.   

STAYING FLEXIBLE 

Because time will tell the tax ramifications of the estate plan, many documents adopt a “wait and see” approach.  
Allowing the surviving spouse to fund a Credit Shelter Trust by means of disclaimer at the first spouse’s death can allow 
the decision to be made at a time when the tax costs and other results can be better assessed.  But disclaimers can be 
complicated.  The surviving spouse cannot have accepted any interest in or benefitted from the disclaimed property.  
What’s more, the surviving spouse would have to elect to give up assets at a time when they may be least prepared to 
make that decision. 

In lieu of a disclaimer, it is also permissible to put the decision in the hands of the executor or trustee to make a “Clayton 
QTIP” election that would divide assets between a Marital Trust and a Credit Shelter Trust.  

During your lifetime, you continue to maintain full control over your individual account.  You make the investment 
decisions, add or remove assets to or from the account, receive interest and dividend payments on assets in the 
account, and assume responsibility for any tax reporting required on your account. Upon your death, the assets held in 
your TOD account will transfer directly to your designated beneficiaries, thus bypassing any requirement of a probate 
proceeding.   

CONCLUSION 

First-step estate planning is no longer as simple as recommending a Credit Shelter Trust for the first spouse’s exclusion 
amount and a Marital Trust for the balance.  On the other hand, relying on the portability rules may be a simple and 
inexpensive planning strategy today, but that leads to more complexity in the future.  More careful attention must be 
paid to each estate.  Among the factors to consider are both spouses’ ages, the state of residence, other states in which 
property is owned, the size of the estate, the type of assets in the estate, who owns each asset in the estate, and the 
overall estate planning objectives. 

 

 
5 During lifetime and at death 
 


