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Regulation and Enforcement Actions are Increasing 
Within the Defined Contribution Marketplace. 

Introduc on  The Employee Retirement Income Security Act (“ERISA”) of 
1974 was established as the primary set of regulations to 
govern the private benefit plan system in the United States.  
ERISA rules are enforced by the Department of Labor along 
with the Employee Benefits Security Administration (“EBSA”).  

 

The EBSA oversees plans covering 141 million workers which 
include over $7.6 trillion in assets.  In 2014, the agency 
recovered approximately $600 million on behalf of plan 
participants.  During 2014, the EBSA closed 3,928 civil 
investigations with 2,541 (64.7%) of those cases resulting in 
monetary payments to plans or other corrective action1.   

 

The EBSA has a robust program whereby participants can 
request assistance from the agency over issues stemming from 
benefit plans.  In 2014, the EBSA closed more than 213,000 
participant inquiries and recovered over $350 million through 
the resolution of participant complaints1.   

 

Plan sponsors have a growing duty to understand the 
complexities of retirement plans. Fiduciaries are being held 
responsible in situations where there are improper or unclear 
fee arrangements or from participant complaints stemming 
from the lack of a documented plan review process.  

1 h p://www.dol.gov/ebsa/newsroom/fsFYagencyresults.html 
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In 2015, the Supreme Court added to the growing pressure 
on plan sponsors.  In the ongoing court case Thibble v. 
Edison International1, the California utility company is 
accused of using higher cost retail mutual funds instead of 
an institutional version of the same mutual fund  op on.    The 
Court unanimously ruled that companies must continue to 
“monitor trust investments and remove imprudent ones.  
This continuing duty exists separate and apart from the 
trustee’s duty to exercise prudence in selecting investments 
at the outset.”  Having a well-defined process for fund 
evaluation is crucial. This process should be done 
independent of your plan’s custodian or record keeper, who 
most likely has different financial objectives than your 
participants.  Even if your organization is a non-profit, 
your retirement plan vendor most likely is not. 

Key Court Cases 

 

 

 

The Court unanimously 
ruled that companies 
must continue to 
“monitor trust 
investments and 
remove imprudent 
ones.  This continuing 
duty exists separate 
and apart from the 
trustee’s duty to 
exercise prudence in 
selecting investments at 
the outset.”   

Fees are another area 
where retirement plans 
continue to come under 
scrutiny.  Last December, 
Lockheed Martin Corp. 
agreed to pay $62 million 
to settle with plaintiffs who 
allege the employer failed 
to act in the best interests 
of its participants2.  
Lockheed was accused of 
using retail mutual funds 
instead of lower cost 
institutional funds, allowing 

a high level of employee 
savings to be held in low-
yielding money market 
f unds ,  and  pay ing 
excessive recordkeeping 
fees.  The case is one of 13 
pending or settled cases 
tha t  have  accused 
companies of failing to act 
in the best interests of 
plan participants.   

1h p://www.wsj.com/ar cles/high‐court‐spotlight‐put‐on‐401‐k‐plans‐1424716527 

2h p://www.wsj.com/ar cles/lockheed‐se les‐lawsuit‐that‐claimed‐its‐401‐k‐charged‐excessive‐fees‐1424461850 
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Fiduciaries in the retirement community should understand 
that most plan providers and many financial advisors 
receive indirect payments from investments inside 
retirement plans.  The 401(k) industry calls this process 
“revenue sharing”.   It is known within the mutual fund 
industry as 12b-1 fees.  Some participants refer to it as 
hidden and excessive fees, especially those pursuing the 
matter with regulators.  The Department of Labor takes the 
position that plan fiduciaries have a duty to know and 
evaluate indirect payments occurring within their retirement 
plan.  The failure to evaluate these payments is a fiduciary 
breach.  There are two main types of revenue sharing 
arrangements that are common in the marketplace. 
Understanding these arrangements and the impact they 
have on your retirement plan will be considered mandatory 
in any  regulatory evaluation. 

Revenue Sharing 

12b-1 fees 

Officially a marketing fee 
for the distribution of 
mutual funds.  The 401(k) 
community considers them 
payments for assistance in 
t h e  s e l e c t i o n  a n d 
monitoring of the funds.  
The conflict of interest 
here is high, as record 
keepers or advisors have a 
clear incentive to use funds 
with higher costs in order 
to drive revenue or offset 
hard dollar fees more 
r e a d i l y  s e e n  b y 
participants. 

 

Subtransfer agency fees 

Fees paid by mutual funds 
to  re t i rement  p lan 
providers who perform the 
plan’s recordkeeping 
f u n c t i o n s .   T h e s e 
payments are designed to 
suppor t  shareho lder 
servicing activities by the 
plan sponsor.   
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There is no doubt that fees in the retirement industry 
have become more transparent with the new fee 
disclosure requirements.  Unfortunately, there remains a 
wide gulf between transparency and participant 
comprehension.  Participants and plan sponsors alike 
often fail to understand the nuances of how revenue is 
shared between investment providers and plan record 
keepers.  Both the Lockheed and Edison International 
cases deal with “fee disparity” to some degree.  It’s not 
just the absolute level of fees within your plan, 
but also the distribution of who incurs those fees. 

 

Fee Disclosure,  

Fee Confusion 

To illustrate this point, 
let’s first establish the 
difference between retail 
and institutional mutual 
fund shares.  Generally, 
any investor who can 
deposit the minimum 
amount of  money 
required by a mutual 
fund can buy the retail 
version of that fund.  As 
your investing dollars 
increase, some mutual 
funds will offer a reduced 
expense version of the 
same fund for qualified 
investors.  It is therefore 
possible to invest in more 
than one version of the 

same mutual fund.  To 
illustrate this, let’s look at 
an often used fund found 
in many plans today — 
the PIMCO Total Return 
F u n d ,  a  p o p u l a r 
intermediate term bond 
fund.  The chart on the 
following page lists the 
different versions of this 
fund  ava i l ab le  to 
investors.  The different 
versions exist solely to 
compensate various 
financial parties who may 
be involved with the plan 
( f inanc ia l  advisors, 
cus t od i ans ,  r e co rd 
keepers, etc.). 



 

6    Effectively Dealing With Fiduciary Liability in Retirement Plans: How Regulatory Pressure is Heightening Your Responsibilities 

Let’s assume a participant invests in the administrative class of 
the PIMCO Total Return Fund.  The participant will incur annual 
expenses of 0.71% in ownership of this fund.  Of the 0.71% 
expense ratio (not in addition to), 0.25% will be paid to some 
party as a “marketing and distribution fee”.  Again, this 
payment could go to various parties of interest such as the plan 
record keeper or financial advisor depending on the structure of 
the plan. 

In some cases revenue sharing fees are rebated back to the 
plan (as a whole) in order to offset the plan’s administrative 
costs.  Herein lies the potential for fee disparity among 
participants.  A participant who invests in a share class of a 
fund without revenue sharing does not generate any 12b-1 
revenue.  All participants could benefit from 12b-1 fee rebates, 
but only some participants will have borne the cost.  
Understanding fees that are borne by participants should be 
one of the key areas of focus for sponsors.  It is also the most 
likely area for participants to file an inquiry with the EBSA or 
DOL.  Given the complex nature of mutual fund fees, sponsors 
must focus not only on fees in totality, but also the dispersion 
of fees amongst plan participants. 

Fee Disparity 

Fund Class1  Expense Ra o  12b1 fee 
A  0.85%  0.25% 

C  1.60%  1.00% 

D  0.75%  0.25% 

Administra ve  0.71%  0.25% 

P  0.56%  0.00% 

R  1.10%  0.50% 

Ins tu onal  0.46%  0.00% 

PIMCO Total Return  

1www.pimco.com 
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Plan investments represent a changing dynamic for plan 
sponsors over time.  Performance of investments should 
be gauged against the proper criteria in order to produce 
meaningful analysis.  The key determinant of a successful 
investment review program is to have a well defined set 
of criteria by which to judge the relative success of 
options that are offered to participants.  These criteria 
should delve much deeper than just performance, as 
performance is often the by-product of a series of 
processes put in place by the investment provider.  The 
industry has several excellent tools to help sponsors 
collect appropriate data and properly analyze it as part of 
their due diligence process.  Key areas include: 

1) Experience and history of the fund company 

2) Size of the fund 

3) Consistency of strategy 

4) Expenses 

5) Risk adjusted returns 

6) Absolute performance over multiple time periods 

Certain investments do not lend themselves to this type 
of analysis.  For example, index funds and “lifecycle 
funds” should be analyzed under a different set of 
criteria.  Lifecycle funds, which have become the 
standard plan “default”, are especially important for plan 
sponsors to understand and evaluate the success of the 
strategy employed by the investment providers.  
Lifecycle fund analysis is difficult due to the differing 
asset allocations at varying ages used by providers. 
Lifecycle fund analysis will likely come under greater 
scrutiny given their growing allocation within retirement 
plans today. 

Investment 

Review 
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Disclosures in the retirement plan industry are headed 
in the right direction.  Most likely that is largely due to 
increased scrutiny from regulators.  Plan fiduciaries 
must have a proper understanding of how dollars flow 
between participants, providers, and other parties.  
Sponsors must also know how their plan fees compare 
to others in order to assess whether fees incurred by 
participants are reasonable AND fairly distributed.  Plan 
fiduciaries must also have a documented process in 
place to enable a proactive, effective investment 
monitoring program.  The Department of Labor requires 
an audit of the Plan’s financial statement in accordance 
with generally accepted accounting principles (GAAP).  
However, these audits are not designed to help sponsors 
benchmark investment options or assess the 
appropriateness of fees borne by participants.  A 
customized fiduciary audit performed under attestation 
standards issued by the American Institute of Certified 
Public Accountants offers an excellent solution for 
executives and committees of the plan sponsor charged 
with oversight of employee benefit plans.   

A fiduciary audit can be a valuable tool to executives 
and committees charged with the oversight of benefit 
plans.   Fiduciary audits should cover topics from proper 
corporate governance, disclosure analysis, fee analysis 
and benchmarking, and investment option optimization.  
Plan sponsors cannot rely on the basic plan reviews 
from service vendors due to the obvious financial 
conflict of interests present. 

 

 

Conclusion 

To learn more, please contact: 

Eric Foster, CPA, CFPTM 

efoster@pyawaltman.com 

(865)693‐6301 


