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Many plan sponsors may not realize the impact of a business transiƟon on a 
reƟrement plan.  And when they do…it may be too late to get the desired  
outcome. The aƩached informaƟon is designed to facilitate meaningful dis-
cussions when faced with an M&A situaƟon, change of company ownership 
or similar event. It may benefit plan sponsors to “get out in front” of these  
situaƟons in terms of impact on the reƟrement plan(s). The objecƟve relaƟve 
to the qualified plan(s) under these circumstances is generally to balance the 
desire to treat employees fairly, and facilitaƟng a smooth transiƟon with 
keeping associated costs to a reasonable level. Therefore it is criƟcal that  
available opƟons are understood.  

To assist in discussion around this topic, this Merger &  AcquisiƟon guide 
includes: 

· M&A Frequently Asked QuesƟons to provide a summary of some of the
basic concepts.

· M&A QuesƟonnaire that may be used as a tool for collecƟng  perƟnent
informaƟon to assist with the analysis.

· Due Diligence Document Checklist.

· General Company InformaƟon Factsheet
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M&A Frequently Asked QuesƟons 
While K Financial Services, Inc. dba The K CorporaƟon or its representaƟves is prohibited from providing legal or tax advice, we 
can provide general informaƟon to assist plan sponsors in framing issues for discussion with their legal counsel regarding poten-
Ɵal opƟons for treatment or reƟrement plans that are impacted by a Merger & AcquisiƟon (M&A) or similar transacƟon. Our 
goal is to collaborate with you on sorƟng our the plan related issues and facilitate what can be a fairly complex process. The fol-
lowing Frequently Asked QuesƟons (FAQs) are intended to provide general informaƟon regarding the possible M&A transacƟon 
scenarios, the opƟons for disposiƟon of the plan in each scenario and related issues that may affect how the plans are treated. 
Following the FAQs is a quesƟonnaire that may be used as a tool to gather informaƟon regarding the upcoming transacƟon. 

Q.1   What company level transacƟons can impact a
qualified plan? 

The type of transacƟon will impact the opƟons 
available for treatment of the impacted company’s 
plans. For example it is important to confirm which 
of the following transacƟons has occurred: 
· Sale of company;
· AcquisiƟon of all or part of another company; or
· Merger of companies.

Q.5   What is a stock sale (purchase of ownership interest)?

In a stock sale the owners of the company sell their 
ownership interest (stock, partnership interest, etc.) in 
exchange for cash or other consideraƟon. For example, 
stock cerƟficates are re-issued in the names of the   
buyers who now own the business enƟty. Generally the 
buyer assumes all liabiliƟes. Since the enƟre company is 
being sold (not just the assets or a division/locaƟon) the 
purchasing company is usually also taking over the plan 
of the selling company unless the plan is terminated. 

Where there is a parƟal stock sale (e.g., one locaƟon or 
division) there may be other consideraƟons regarding 
which party is responsible for the plan. 

Q.2   Why is it important for the plan sponsor’s aƩorney
to consider how the qualified plan will be treated in 
connecƟon with the transacƟon? 

It is very important that the plan sponsor’s aƩorney 
be involved. OŌen these scenarios are fairy complex. 
It is criƟcal that acƟons regarding the plan are handled 
properly to preserve the plan’s tax qualified status. 

Q.3   Should the disposiƟon of the plan be addressed in
the transacƟon paperwork? 

It is very important that the disposiƟon of any       
qualified plan(s) of the companies involved in the       
transacƟon be documented early in the process. 
SomeƟmes the plan sponsor’s opƟons can be limited 
aŌer the company level transacƟon has been closed. 

Q.4   Why is the effecƟve date of the corporate
transacƟon a criƟcal detail to confirm (e.g., date of 
sale, company merger, etc.)? 

The effecƟve date of the transacƟon should be       
confirmed with the plan sponsor as early as possible. 
There are several reasons for this. First, as stated 
above, the disposiƟon of the plan(s) should be       
addressed in pre-transacƟon discussions/negoƟaƟons. 
The plan sponsor’s opƟons may be limited aŌer the 
transacƟon has been completed. In addiƟon the   
effecƟve date of change in ownership may have a  
direct impact on compliance tesƟng and reporƟng 
during the transacƟon year. 

Q. 6 What is an asset sale?

An asset sale is the purchase of the business assets of 
another company. The seller is the company receiving 
cash or other consideraƟon; the shareholders retain 
their shares in the company. 

Q. 7 When does a severance from employment for
qualified plan purposes (i.e., a distributable event) 
occur in a sale transacƟon? 

This answer generally depends on whether an asset 
sale or stock sale has occurred, and on whether the 
buyer assumes responsibility for the plan. 

Stock sale– Normally, in a stock sale, employees con-
Ɵnue working for the same company, but there are 
different shareholders. The business enƟty conƟnues. 
Generally a severance from employment has not oc-
curred as employees are sƟll working for the same 
company. However, an excepƟon applies for the sale 
of a wholly owned subsidiary to an unrelated enƟty, 
where the subsidiary’s plan is no longer maintained by 
the subsidiary and there are no assets transferred 
from the seller's plan to a plan of the acquired subsidi-
ary. Here a “severance from employment” may have 
occurred for plan purposes. 

Asset Sale– In an asset sale an employee who works 
for the new employer has incurred a “severance from 
employment” unless the buyer assumes responsibility 
for the seller’s plan or accepts a transfer of plan assets 
to the buyer’s plan (i.e., plan merger). CRN202709-7086331 
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Q.8   What if the purchasing company acquires some (but
not all) of the selling company’s assets (e.g., one 
division or locaƟon)? 

In this scenario parƟcipants associated with the sale 
may become employees of the purchasing company. 
This may result in a parƟal plan terminaƟon for  
the selling company and require that the affected    
parƟcipants be made 100% vested. (See Q.9 below.) 

Q.12   What special challenges exist where parƟcipant loans
are involved? 

Loans can be tricky in an M&A situaƟon where a 
recordkeeping service provider change is made,  
or a plan with outstanding loans is merged into another 
plan. This is a primary concern due to the level       
amorƟzaƟon and default rules, where there is a     
blackout period in which processing is suspended for a 
period of Ɵme. Careful consideraƟon must be given to 
outstanding loans in many scenarios to prevent loans 
from going into default status as a result of the change. Q.9  Is there a potenƟal for a parƟal plan terminaƟon?

A parƟal plan terminaƟon is most frequently a       
concern when there is a parƟal asset sale. lt is       
important to determine if a parƟal plan terminaƟon 
has occurred.  
· As a rule of thumb, if at least 20% of employees

are no longer eligible for the plan as a result of
the company transacƟon, a parƟal terminaƟon
may have occurred.

· Whether a parƟal terminaƟon has occurred is a
"facts and circumstances" determinaƟon that
must be made by the plan fiduciary. A plan
sponsor can file for IRS determinaƟon on this
point, however.

· 100% vesƟng is required for affected employees if
parƟal terminaƟon has occurred.

· ParƟal plan terminaƟon does not occur if there is
a plan merger or transfer of plan assets for
acquired employees, since this would be
considered a conƟnuaƟon of the plan for the
affected parƟcipants.

Q.10   Why is it important to know if any of the plan
sponsors involved are part of a controlled group of 
corporaƟons, or have other qualified plans? 

If a controlled group scenario exists, or there are   
other plans, this could impact the opƟons available for 
the disposiƟon of the impacted plans. For example, 
can the plan sponsor merge plans to reduce costs? 
How will coverage rules be impacted?  

Q.11   Are there consideraƟons around plan documents?

It is criƟcal to make sure that any plans involved 
in a plan merger have been updated for the latest 
regulatory changes (the Pension ProtecƟon Act for 
example) and are in good order. Note that merging 
a plan that is out of compliance with an updated and 
approved prototype does not, by itself, correct the 
prior plan defects. There may need to be a discussion 
with the plan sponsor around remedial correcƟve  
acƟon. 

Q. 13 Why do safe harbor plans need special aƩenƟon?

TradiƟonal safe harbors or Qualified AutomaƟc      
ContribuƟon Arrangements (QACA) merit special 
aƩenƟon in M&A situaƟons due to the restricƟons on 
mid-year plan amendments. IRS did provide some 
guidance on mid-year amendments to safe harbor 
plans in NoƟce 2016-16. The conservaƟve approach is 
to make the plan merger, if applicable, effecƟve as of 
the first day of the next plan year to avoid this issue.  
It is also important to make sure that required noƟces 
are sent on a Ɵmely basis while working through the 
logisƟcs of the transacƟon. 

Q. 14 Why do automaƟc enrollment plans require special
aƩenƟon? 

AutomaƟc enrollment plans also may require special 
consideraƟon because of the unique coverage  
rules around these arrangements. For example, an 
Eligible AutomaƟc ContribuƟon Arrangement (EACA) 
amendment can generally only be effecƟve mid-year if 
only newly eligible employees are covered (some  
excepƟons apply). It is also important to make sure 
that the employee noƟce requirements are met with 
regard to the year of the change. 

Q.15   Why do we need to know if there is employer stock
involved as an available investment? 

The existence of employer stock impacts installaƟon 
and ongoing recordkeeping and necessitates discus-
sions around share versus unit based accounƟng, valu-
aƟon, etc. There may be certain recordkeeping limita-
Ɵons to consider in this regard.  

Q.16   Why is it important to know if there are any known
qualificaƟon defects, operaƟonal errors, VCP filings, 
etc. and if so, how they are being addressed? 

If there are any exisƟng issues this could impact the 
decision as to whether to merge the plans, etc. This 
could include such things as late deposits of 401(k) 
deducƟons, compliance tesƟng issues, missed 5500 
filings, unaccounted for unallocated amounts, etc. 
Note that merging a plan with operaƟonal defects into 
an approved prototype plan does not, by itself, cure 
exisƟng defects. Plan sponsors should be encouraged 
to seek legal guidance around necessary correcƟve 
acƟon.  

CRN202709-7086331 

4



Q.18   Is a government filing necessary as a result of a
merger or transfer of plan assets? 

IRS form 5310A is filed to report mergers, spin-offs and 
transfers 30 days before the transacƟon occurs,      
however, there is an excepƟon to this filing under 
which many defined contribuƟon plans fall. In a defined 
contribuƟon plan if the following requirements are met 
the 5310A does not have to be filed:  
· The aggregate of the parƟcipant account balances

in each plan equals the fair market value of the
total plan assets (i.e., there are no unallocated
suspense accounts);

· the assets of the plans must be aggregated to form
the merged plan, and;

· immediately aŌer the merger, each parƟcipant's
account in the merged plan is equal to the sum of
their accounts if the plans exisƟng prior to the
merger.

There is an excepƟon allowing certain suspense       
accounts to be maintained (e.g., a forfeiture account or 
415 excess amount) under certain circumstances. Plan 
Sponsors should discuss this maƩer with the plan's 
aƩorney to determine if a filing is necessary.  

Q.17 What opƟons are available for the disposiƟon of the
plan(s) of the selling company in a Merger or 
AcquisiƟon scenario? 

DistribuƟons to impacted parƟcipants 
· Must be a distributable event, e.g., severance

from employment. See definiƟon of "severance
from employment" under stock vs. asset sale in
Q7.

· May be permiƩed under an asset sale where
employees terminate employment with the seller
and go to work for the buyer; but only if the
buyer does not assume the plan or accept a direct
transfer of plan assets.

· Rare in a stock sale unless a subsidiary is sold and
certain condiƟons apply (see Q.7).

· See Plan TerminaƟon below. This would be a
distributable event.

Merge the Plans– Merge the plan of the selling com-
pany into the plan of the purchasing company. This is 
considered by the IRS to be a conƟnuaƟon of the sell-
ing company’s plan. 
· Plan provisions must be compaƟble; decisions

may be necessary with regard to the surviving
merged plan.

· Purchasing company takes on fiduciary
responsibility for the selling company's plan from
the date that plan was originally established.

· Service with the selling company must be
counted toward eligibility and vesƟng under the
purchasing company's plan.

· There is no distributable event for the
parƟcipants in the selling company's plan because
a merger is considered to be a conƟnuaƟon of the
seller's plan.

Purchasing Company Maintains Both Plans– The  
purchasing company can take responsibility for the 
selling company’s plan and conƟnue to maintain it 
separately along their own plan. 
· The purchasing company takes fiduciary

responsibility for the selling company's plan from
the date it was originally established.

· Service with the selling company conƟnues to be
counted toward eligibility and vesƟng.

· There is no distributable event for the
parƟcipants in the selling company's plan because
the selling company's plan is being conƟnued (no
severance from employment for plan purposes).

· Each plan would have to meet the coverage rules
separately unless plans may be aggregated for
tesƟng purposes. Certain coverage transiƟon
rules exist however.

· AdministraƟon costs increase because two plans
are maintained.

* Timing of the plan terminaƟon is very important. If the selling company’s plan is terminated aŌer the sale, the successor plan rule may apply which prohibits the distribuƟon of the 401(k)
elecƟve deferrals solely by reason of plan terminaƟon. Some excepƟons apply. 

Selling Company Terminates their Plan– The selling 
company could agree to terminate the plan before the 
sale is finalized.* 
· ParƟcipants in the selling company's plan become

100% vested.
· Plan terminaƟon is a distributable event for the

parƟcipants of the selling company and they must
have the opƟon to take a cash distribuƟon or
rollover their account balance to another
qualified plan (e.g., the purchasing company's
plan or an IRA).

· Purchasing company is not required to count
years of service with the selling company toward
eligibility and vesƟng in their own plan.

IRS Circular 230 Disclosure  

Any tax discussion contained in this communicaƟon was not intended or wriƩen to be used, and cannot be used by the recipient or any other person, for the purpose of avoiding any Internal Revenue Code penalƟes 
that may be imposed on such person. Any tax discussion contained in this communicaƟon was wriƩen to support the promoƟon or markeƟng of the transacƟons or maƩer discussed herein. Any taxpayer should seek 
advice based on the taxpayer's parƟcular circumstances from an independent tax advisor.  
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What do I need to ask? 

This quesƟonnaire is designed as a tool to collect relevant informaƟon about the M&A transacƟon to facilitate plan sponsor deci-
sions around the disposiƟon of qualified plans and impact on parƟcipants. 

1. In general terms, what is happening?

□ Sale of company

□ AcquisiƟon of all or part of another
company

□ Companies are merging

2. Is the plan sponsor’s aƩorney involved with the
transacƟon?

□ Yes

□ No

3. Will the disposiƟon of the plan be addressed in
the transacƟon paperwork?

□ Yes

□ No

4. What is the effecƟve date of the corporate
transacƟon, e.g., date of sale, company merger,
etc.?

________________         MM/DD/YYYY

5. Is this a stock sale or an asset sale?

Describe general circumstances

□ Stock Sale

□ Asset Sale

6. What is the plan sponsor’s intent or preference?

□ Plan merger

□ Spin off

□ Plan terminaƟon

□ Freeze plan

□ Maintain buyer and seller’s plan separately

□ If permissible, allow distribuƟons e.g. treat
as severance from employment

□ Undecided and is asking for consulƟng on
opƟons subject to their aƩorney’s approval

7. Is there a potenƟal for a parƟal plan terminaƟon?

□ Yes, 20% or more of parƟcipants are
impact ed or other facts & circumstances
apply

□ No, less than 20% of parƟcipants are
impacted and no other facts or
circumstances

8. Is this a controlled group of corporaƟons?

□ Yes

□ No

If yes, please explain: ______________________________ 

____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 

9. Do the employers involved (buyer of seller) have
other qualified plans?

□ Yes

□ No

If yes, what is the name and type of each plan?
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 

10. Who are the service providers for each plan?

Current document provider____________________________

____________________________________________________________ 

Type of plan document (e.g., prototype, volume
submiƩer or custom/individually designed)?
__________________________________________
__________________________________________

Current record keeper _________________________________

____________________________________________________________ 

TPA service provider ___________________________________

____________________________________________________________ 

6
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15. Is there employer stock involved as an available
investment?

□ Yes

□ No

16. Are there any known qualificaƟon defects,
operaƟonal errors, VCP filings, etc.?

□ Yes

□ No

If yes, describe the problem and how the plan 
sponsor is addressing it: 
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 

17. Is there any other perƟnent informaƟon relaƟve
to the transacƟon?

____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________

11. Have all plan documents been updated for the
latest regulatory requirements (e.g., Pension
ProtecƟon Act, etc.)?

□ Yes

□ No

12. Are there parƟcipant loans involved?

□ Yes

□ No

13. Are any of the plans involved tradiƟonal safe
harbor plans or Qualified AutomaƟc ContribuƟon
Arrangements?

□ Yes

□ No

If yes, describe the safe harbor provision for each 
plan: 
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 

14. Are there automaƟc enrollment plans involved in
the transacƟon? (i.e., EACA, QACA, ACA)?

□ Yes

□ No

If yes, describe the automaƟc enrollment provision 
for each plan: 
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________
____________________________________________________ 

IRS Circular 230 Disclosure  

Any tax discussion contained in this communicaƟon was not intended or wriƩen to be used, and cannot be used by the recipient or any other person, for the purpose of avoiding any Internal Revenue Code penalƟes 
that may be imposed on such person. Any tax discussion contained in this communicaƟon was wriƩen to support the promoƟon or markeƟng of the transacƟons or maƩer discussed herein. Any taxpayer should seek 
advice based on the taxpayer's parƟcular circumstances from an independent tax advisor.  
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Due Diligence Document Checklist 
When conducƟng a mergers and acquisiƟons (M&A) corporate transacƟon, it's criƟcal to review specific 401(k) plan documents 
to ensure compliance, idenƟfy liabiliƟes, and assess the potenƟal impact on the transacƟon. Here’s a list of key 401(k) plan     
documents that should be reviewed by the Plan Sponsor: 

Plan Documents & Governance 

□ AdopƟon Agreement

□ Amendments

□ Basic Plan Document

□ Fidelity Bond

□ Fund Policies

□ Mergers & AcquisiƟon Documents (if applicable)

□ MeeƟng Minutes

□ NoƟces & Disclosures

□ 404(a)(5) ParƟcipant Fee Disclosure

□ 408(b)(2) Plan Sponsor Fee Disclosure

□ Plan TerminaƟon Documents (if applicable)

□ ReƟrement CommiƩee Charter (if applicable)

□ Summary Plan DescripƟon (SPD)

□ Summaries of Material ModificaƟon(s) (SMMs)

□ Trust Agreements

□ Loan Policies

Plan Compliance 

□ CorrecƟve AcƟons & Government Filings

□ IRS DeterminaƟon LeƩers

□ IRS Form 5500 filings: past 3 years including all
schedules

□ Plan Audits

□ Non-discriminaƟon TesƟng Results

□ ADP/ACP Test Results for the past 3
years

□ Top-Heavy & Coverage Tests

Investments & Service Providers 

□ Investment Policy Statement (IPS)

□ Investment Fund ParƟcipaƟon Agreement(s)

□ Provider Service Agreements, Contracts, and Fee
Schedules/Invoices

□ Financial Advisor

□ Recordkeeper

□ Third-Party Administrator (TPA) (if
applicable)

□ 3(16) Fiduciary Service Provider (if
applicable)

□ 3(38) Investment Manager
Agreements (if applicable)

Plan Data, ParƟcipaƟon and ContribuƟon 

□ CollecƟve Bargaining and Labor Agreements

□ Employee Census Data

□ ParƟcipant Loan Records

□ Annual ContribuƟon Records: Employer &
Employee

8

CRN202709-7086331 

8



COMPANY INFORMATION 
Legal Name of Company 

Tax IdenƟficaƟon Number 

Legal name of all other companies owned 
(parƟally or fully), by any person who owns 

(some or all of) the Plan Sponsor, and, % 
ownership for each company 

Has the company name ever been changed? 
What was the prior name(s)? 

Type of Business EnƟty: 

Has the company ever changed the type of 
business (corp to partnership, partnership to 

an LLC, etc.)? If so, when? 

Payroll Vendor 

PLAN INFORMATION 
Name of plan 

Recordkeeper 

Recordkeeper Plan ID 

Third Party Administrator (if applicable) 

Number of parƟcipants 

Number of eligible employees 

Current plan assets (include a current asset 
allocaƟon and current expense raƟos) 

Plan Document (standard prototype, non-
standard prototype, custom, or volume sub-

miƩer) 

CONTACT INFORMATION 
Plan Trustee(s) 

(name, Ɵtle, direct phone number, and e-mail 
address) 

Main Contact for day-to-day plan manage-
ment 

(name, Ɵtle, direct phone number, and e-mail 
address) 

Authorized Signer(s) 
(name, Ɵtle, direct phone number and e-mail) 

Recordkeeper Contact 
(name, Ɵtle, direct phone number and e-mail) 

Third Party Administrator Contact 
(name, Ɵtle, direct phone number and e-mail) 

Payroll Vendor Contact 
(name, Ɵtle, direct phone number and e-mail) 

General Company InformaƟon Factsheet 

Buyer Seller 

Buyer 

Buyer 

Seller 

Seller 

9
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Planning & ExecuƟon Overview of 
ReƟrement Plan TransiƟon  

Employers’ responsibiliƟes 

• NoƟfy plan recordkeepers and other providers of the
pending acƟon

• Describe the nature and objecƟves of the planned
merger, acquisiƟon, or divesƟture and how the reƟrement
plan transiƟon supports this acƟon

• If the seller will be terminaƟng its plan prior to the
transacƟon date, create a terminaƟon Ɵmeline and include
final compliance tasks and distribuƟon opƟons for
parƟcipants

• If the buyer will assume plan sponsorship of the seller’s
plan either by merger or a stand-alone plan, make plan
design, coverage, and investment decisions

• Gather the seller’s plan documents and other relevant
informaƟon and make it available as required

How plan consultants and recordkeepers can 
help 

• Analyze the key consideraƟons for the reƟrement plan
transiƟon

• Suggest an opƟmal plan approach and benefit design

• Review the seller’s plan(s) to determine compliance
status

• Provide a comparison of all plans involved in the
transiƟon

• Provide investment consulƟng services

• Determine the effect of the corporate acƟon on the
funded status of defined benefit plans and outline various
opƟons

• Coordinate the revision of plan documents

• Support the development of iniƟal employee
communicaƟon and any required noƟces

Leading up to the corporate acƟon 
(planning) 

AŌer the plan transiƟon is complete 
(execuƟon) 

Employers’ responsibiliƟes 

• Communicate plan changes to employees

• Determine payroll strategy

• Ensure all necessary plan amendments and plan material
updates are completed within IRS deadlines and/or rea-
sonable Ɵme periods

• Complete any final compliance tasks (e.g., Form 5500)
associated with the seller’s plan

How plan consultants and recordkeepers can 
help 

• Provide guidance with the employee communicaƟons
strategy

• Create communicaƟon materials and conduct meeƟngs
with employees (if appropriate)

• If it’s a plan merger, determine if the seller’s plan has any
protected benefits that must be preserved in the buyer’s
plan

• Determine the impact of the reƟrement plan transiƟon
on compliance tesƟng

• Determine the transiƟon’s impact on

employer contribuƟon costs 

• Help with the transfer of assets

• Reconcile data/update files

• Assist with payroll integraƟon

• AcƟvate the parƟcipant website for transiƟoning employ-
ees

SecuriƟes offered through qualified registered representaƟves of MML Investors Services, LLC. Member SIPC. [www.SIPC.org] The K CorporaƟon is not a subsidiary 
or affiliate of MML Investors Services, LLC, or its affiliated companies. [Address: 1295 State Street, Springfield, MA 01111-0001 Phone: 1-800-272-2216] Neither 
MML Investors Services, LLC nor any of its subsidiaries, employees or representaƟves are authorized to give legal or tax advice. Consult your own personal aƩorney 
legal or tax counsel for advice on specific legal and tax maƩers.                                                                                                                                        CRN202709-7086331 
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