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Plan Sponsors Ask 
 

 
 
  

Q: An employee claims that someone who used to 
work in our HR department informally gave him 
incorrect information about his status in our 
retirement plan. He relied on it and turned down  
a job offer. Could we be in trouble?  
 
A: In short, you might be. This is a situation where you 
should immediately get some advice from your ERISA 
counsel. Even though the conversation doesn’t seem to 
have been documented in writing, there have been 
cases where verbal promises were considered in legal 
actions between a plan and a participant. One example 
is Lees v. Munich Reinsurance America Inc. et al. In 
that case, Richard Lees worked for American Re-
Insurance Company, which was purchased by Munich 
Reinsurance America. For a period of about three 
years, Lees was paid by a third entity, although he 
worked for American. When American sought to have 
Lees’ payroll transferred to their system, he agreed 
when he was told that his time at the third entity would 
be treated as time at American for purposes of his 
pension benefits. This message was apparently 
conveyed orally and not  
in writing. 
 
The U.S/ District Court for the District of New Jersey 
did not find any precedent on which to base an 
exclusion of oral misrepresentations relative to a 
breach of ERISA fiduciary duty claim. In effect, the 
judge found sufficient facts to support allowing a claim 
to proceed. Read the decision for yourself at 
http://tinyurl.com/PSMunichVerbalDecision. 
 
Q: Employees take a lot of loans from our plan, and 
we worry that their retirement prospects  
will be affected. Is there research to support (or 
refute) our concerns? 
 
A: There has been a lot written about plan leakage, 
which is when invested assets leave 401(k) plans to go 
elsewhere, usually to fund consumption of some kind. 
Plan leakage usually refers to loans, withdrawals when 
people change jobs, hardship withdrawals, and the like. 
The concern with the removal of any money invested in 
a plan is the cumulative impact of the withdrawal due to 
compounding over time. 
 
In a blog post for MarketWatch, well-known economist 
Alicia H. Munnell says that in order to accumulate 
enough money for retirement, employees need to not 

only save but also leave their savings invested for the 
long term.  
 
Munnell writes that Vanguard’s report “How America 
Saves” has quantified data about plan leakage, allowing 
researchers like her to understand how much money is 
withdrawn from 401(k) plans and where the money is 
going. The report found that the percentage of assets 
leaving 401(k) plans due to loans and other forms of 
leakage was 1.2%. Munnell says that although this 
appears to be a very small number, its impact can be 
substantial for individual participants. Balances at 
retirement, she says, are almost 20% smaller than they 
would have been in the absence of leakage, although 
loans seem to play a minor role.  
 
Read more of Munnell’s thoughts on plan leakage at 
http://tinyurl.com/MarketWatchPlanLeakage. 
 
Q: We hear a lot about differences between the 
generations; is there something different we should 
do to encourage our younger employees to save?   
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 A: Actually, millennials are off to a pretty good 
start in terms of saving. Most of these young 
people have not known a time when they weren’t 
expected to save for their own retirement. In fact, 
63% of millennials who responded to a recent 
survey said they started saving before they 
reached age 25. However, less than a third of 
them are saving at least 10% of their salary 
through their employer-sponsored retirement plan. 
The survey reported that millennials who are 
offered an employer-matching contribution are 
very likely to take full advantage of it; 83% of them 
do so. That’s great, but because a traditional 
match may help them reach only 3% or 4% of pay 
when 10% should probably be their goal, the 
match only gets them part of the way there. 
Employers may be able to help millennials (and all 
other employees) save more by changing the 
formula for the employer match to one that 
provides, for example, 25% of the first 12% of pay 
contributed by the employee. This kind of “stretch” 
feature may entice more participants—including 
millennials—to contribute the full 12%  
of pay. 
 
You can learn more about how the youngest workers save by 
reading the study, available online at  
http://tinyurl.com/PrincipalMillennials. 

 


