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 A Special Needs Trust (SNT) is an irrevocable trust 
developed to manage an individual’s financial 
resources while maintaining the individual's eligibility 
for public assistance benefits.  

 
 

PUBLIC BENEFITS 

A disabled individual will qualify for public benefits if he or she is deemed impoverished, defined as having personal 
assets of less than $2,000 (please note that this amount may vary by Program and State). Public benefits may include: 

• Social Security Income or Social Security Disability Income 

• Subsidized housing or vocational rehabilitation  

• Medical assistance or Medicaid 

 

USING A SPECIAL NEEDS TRUST 

The SNT enables a person under a physical or mental disability, or an individual with a chronic or acquired illness, to 
hold an unlimited amount of assets in trust for his or her benefit.  There are two general categories of such trusts:  

• Self Settled – beneficiary’s personal assets, personal injury settlement or inheritance (outright distribution).   

o May require repayment of Medicaid benefits upon beneficiary’s death 

• Third Party – lifetime gifts or inheritance from a third party directly paid to the SNT 

o Does not require repayment of Medicaid benefits upon beneficiary’s death 

Although a Third Party SNT does not require repayment of government benefits, federal law mandates that repayment 
provisions be included in all Special Needs Trusts. The SNT should provide the Trustee with complete discretion of 
payments, principal and income, from the trust to maximize the beneficiary’s eligibility for government benefits. The SNT 
should also contain spendthrift provisions to protect the trust against creditors or government agencies trying to obtain 
funds to pay for debts of the person or the family. 

 

BASIC SUPPORT BENEFITS VS. SUPPLEMENTAL AND EXTRA CARE 

The SNT should state that it is intended to provide "supplemental and extra care" over and above that which the 
government provides. It should be set forth clearly within the text of the trust that it is not intended to provide “basic 
support”.  If the SNT is used to provide “basic support”, government benefits will be reduced. Therefore, the SNT should 
work on a sliding scale, coordinated with government benefits to provide 100% of the disabled beneficiary's needs. For 
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example, if government benefits equate to 40% of the disabled beneficiary’s care, the SNT should provide for the 
remaining 60%.  

Since distributions of cash to the Special Needs Trust's beneficiary are almost never permitted, the law requires that the 
SNT contain specific examples of what constitutes supplemental care for the beneficiary.  

Examples of “basic support” and “supplemental and extra care” include: 

Basic Support Supplemental and Extra Care 

Food physical therapy 

Clothing medical treatment 

Shelter education 

Room entertainment 

Electricity  travel 

Gas companionship 

Water furniture / furnishings 

Board telephone 

Cash cable television 

 

The Trustee should create and periodically update a Letter of Intent to identify and itemize specific examples of 
“supplemental and extra care” for the SNT beneficiary. 

 

SETTLOR CONSIDERATIONS 

Prior to the drafting of a Third Party SNT, the Settlor should be prepared to discuss: 

• The disabled beneficiary’s final arrangements 

• The transfer of the residual balance of the trust to remainder beneficiaries 

• Successor Trustees in the event the individual or institution you have chosen is unable to serve or ceases to act as 
trustee  

 

PLANNING CONSIDERATIONS 

Over a lifetime, Medicaid coverage and SSI payments can total hundreds of thousands of dollars or more.  A poorly 
written SNT can cause a loss of these benefits, a loss of savings, or other financial and legal hardships for the 
Beneficiary or the Trustee.  Improper planning can even lead to civil litigation or criminal prosecution in some 
extraordinary circumstances.  Every source of potential income for the disabled child should be reviewed so that public 
benefits are not lost.  This includes beneficiary designations on retirement accounts, insurance policies and other 
assets.  Based on the extreme complexity, language requirements and benefits at stake, an estate planning attorney 
that specializes in Special Needs Trust planning should be consulted. 


