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II. ATTACHMENT OF WAGES

The commonly utilized method of collection of a judgment is attachment of the wages of the judgment debtor (called 
"garnishment" in some states). An attachment of wages is accomplished with the judgment being taken by the winner to 
the clerk of the court. The clerk of the court issues a "writ of execution" containing the information in the judgment. Each 
state sets the amount of wages that be garnished from a debtor. All states set a minimum amount of wages which are 
exempt from attachment, in California for example, a judgment creditor is usually permitted to get 25% of a debtor's net 
wages to satisfy a debt. Where, however, the debtor has extremely low income the amount that can be garnished in 
California can be extremely less than 25% or none at all.  

A "writ of execution" is a court order directing the sheriff or marshal to take control or "levy upon" the assets of the losing 
party to satisfy the judgment. It is the responsibility of the judgment creditor to tell the marshal or sheriff where the 
property is located so it can be seized.  

Wages, like other assets of a debtor, can be attached ("garnished") to pay the judgment. Most states have laws to 
prevent employees from being fired just because their wages have been attached. All states provide debtor statutory 
exemptions (see Chapter 15, State Laws) on certain property of the debtor to protect it from collections. All states permit 
a debtor to exempt a certain amount of wages that cannot be attached or seized to satisfy the judgment. Only property 
over these statutory exempted amounts can be taken to satisfy a judgment. In Texas, for instance, wage garnishment is 
not permitted. In those states that allow wage garnishment, the sheriff's or marshal's office will provide the debtor with the 
local forms and rules for garnishment.  

Special rules apply to the garnishment of the wages of federal employees. State courts lack authority to order a federal 
agency to attach wages unless there exists a specific federal law allowing it. To date, attachment for federal wages is 
only permitted in the area of a judgment for child support or spousal support. For other types of judgment a federal 
agency will not honor an attachment request. The wages of postal workers and federal housing may, however, be 
attached as any those of any other person because they are not considered to be direct federal employees. Attaching the 
wages of most other federal employees, including seamen, longshoremen and harbor workers is more usually barred.  

An alternative to attaching federal worker's wages and also for regular debtors as well, is to obtain a court order directing 
the debtor to assign the portion of his wages which are attachable to the creditor. This order will be recognized and 
honored by the federal agency. A request for a wage assignment may be may in Court at the time of the trial otherwise it 
will have to be made by a separate pleading called a "motion" after the trial. Obtaining a wage assignment can be a 
cumbersome process depending on individual state law. If pursued after a judgment has been entered, then the creditor 
should consult with an attorney as to procedure. NOLO PRESS publishes a book COLLECT YOUR COURT 
JUDGMENT which sets forth a simple procedure, with forms, for obtaining a wage assignment under California law. 
Generally, for federal workers, it is easier to concentrate on the other collection methods rather than seeking to attach 
wages.  

III. SEIZURE OF REAL PROPERTY

Another method of collection on a judgment that is available is the seizure and sale of the judgment debtor's real 
property. This collection method isn't used often in small claims cases because of the formalized steps and procedures 
that must be followed. Real property can be seized and sold by a marshal or sheriff executing on a small claims 
judgment. Every state has its own procedure for execution on real property. The sheriff or marshal advertises in a 
newspaper of general circulation that on a certain date (usually after 30 to 60 days notice to the debtor) the real property 
will be sold to the highest bidder at a public auction at the sheriff's or marshal's office.  

At the sale the highest bidder purchases whatever interest the debtor had in the property. If the debtor owes $100,000 on 
the real property, the purchaser will take the real property subject to that $100,000: the $100,000 debt still remains on the 
property. Several years ago in Florida a tenant sued his landlord, a large residential apartment owner, for return of a 
security deposit. The tenant won the case in small claims court. The tenant executed against the real property and 
purchased it at the sheriff's sale for approximately $1,500. The landlord tried to set the sale aside, but the courts affirmed 
it. The tenant bought a million dollar piece of property for $1,500.  

In most states, a person can file a homestead on the debtor's real property that is the debtor's residence. The statutory 
amount varies from $5,000 to unlimited. This means that if the real property is seized and sold, the debtor is first given 
the homestead amount before any proceeds are applied to the judgment. A court will not permit execution on real 
property unless the debtor has equity in the property exceeding the homestead amount because the creditor wouldn't 
receive anything anyway.  



IV. PLACING A JUDICIAL LIEN ON THE DEFENDANT'S REAL PROPERTY

The most common and effective means to assure collection of a small claims judgment is to record a lien against all of 
the real property owned by the debtor. This kind of lien ensures that no real property of the debtor can be sold or have 
loans taken against it until the debtor's judgment is paid. A judgment creditor places a lien on the real property of the 
debtor by first requesting that the clerk of the court issue an "abstract of judgment." An "abstract of judgment" is an official 
recordable court document which states the amount owed to the plaintiff.  

Under the laws of some states, such as Nevada and California, the recordation in the county recorder's office of the 
abstract of judgment places an automatic lien on all the real property of the debtor located in the county where the 
abstract is recorded. To cover all the property that a defendant may own in a state, an abstract of judgment must be 
recorded in every county. In a few states, when issued, a judgment operates as an automatic lien on all of the debtor's 
real property in the county where it is issued.  

In most states, the judgment creditors record the abstract of judgment against each individual piece of property that the 
debtor owns in order to have the lien placed on that particular piece of property. The reason for this multiple recordation is 
that most states do not use the grantor-grantee index that lists all documents recorded by or against a person. Instead 
these states use a plat index which lists all documents particularly filed against the property. A general filing against a 
person would not show against the property. The court recorder will provide details that will clarify whether or not the 
abstract has to be filed against each piece of property.  

Once a lien is placed on real property, it remains on all current and future property of the debtor until released by the 
creditor. No one will ever purchase any of the debtor's real property without having the lien removed. Once an abstract is 
recorded, it stays on the real property for 10 years or until the judgment is paid. The abstract and the judgment usually 
can be renewed in increments of 10 years. When any of the debtor's real property is sold the lien must be paid, along with 
all interest, before clear title can be passed. Because of the cloud that the lien places on the title of all the debtor's current 
and future real property, recording an abstract virtually assures that someday the judgment will be paid with interest if the 
debtor has or acquires any real property.  

The recordation of the judgment may be considered as an element in the creditor's retirement portfolio. The judgment is 
growing because of interest. One day the judgment will have to be paid. Since the interest rates on judgments are higher 
at this time than interest on bank accounts, it might make sense for a debtor not to collect a judgment and let the interest 
accrue against a solvent debtor.  

V. ATTACHMENT OF BANK ACCOUNTS AND PERSONAL ASSETS

A judgment creditor may attach a debtor's bank account. The attachment is done in the same manner as an attachment 
of wages. The judgment creditor takes his abstract of judgment to the marshal's or sheriff's office along with the name of 
the debtor's bank. It is generally not necessary for the judgment creditor to know the account number of the debtor only 
the bank and the branch for which the attachment is directed.  

The local Sheriff, Marshall or Constable's Office will inform a judgment creditor as what it will need to perform an 
attachment of a debtor's bank account. At the bare minimum, it will need a certified copy of the judgment and usually a 
writ of execution from the court clerk as well. Both the certified Copy and Writ of Execution are issued by the Court Clerk 
usually for a small fee which is a recoverable court cost from the debtor.  

Many states have enacted laws that exempt certain amounts in bank accounts. The marshal's or sheriff's office will 
provide the information on the state exemptions. Most states tend to exempt 75% of wages placed in bank accounts 
within 30 days of their payment to the debtor. Social security payments paid into a bank account are totally exempt.  

Just as a debtor's bank accounts can be seized over a certain value so can any personal asset of the debtor which is not 
exempt under state law. The general rule is that all assets of a debtor can be attached to satisfy a judgment unless 
exempt under state law. Each state has a list of property which is exempt from attachment to satisfy a judgment. Property 
that is not exempt can be attached. The attachment of such non-exempt property is very similar to that of a bank account. 
The property is identified by the judgment creditor, usually through as Writ of Execution" issued by the Court Clerk. The 
Sheriff's, Marshall's or Constable's Office will, acting upon the writ of execution, seize the designated property and sell it 
pursuant to state law. The proceeds from the sale will first go to paying the costs of the sale, then to paying the judgment 
with the remaining amount, if any, being returned to the debtor. 
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