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Safe Harbor 401(k) Plan

Introduction

In general, the Internal Revenue Code (IRC) requires all
qualified employer plans to meet certain
nondiscrimination requirements. Employer plans
established under IRC Sec. 401(k) are subject to one or two

additional tests. The first test, applicable to employee
deferrals only, is known as the “actual deferral percentage”
(ADP) test. The second possible test is the “actual contribution percentage” (ACP) test and is
applied only when there are employer-matching contributions.

The Small Business Job Protection Act of 1996 provided 401(k) plans with alternative,
simplified methods of meeting these additional nondiscrimination requirements. 401(k)
plans that adopt one of these alternative methods are referred to as “safe harbor” 401 (k)
plans. A safe harbor plan is very similar to a non-safe harbor plan. The primary difference is
how a safe harbor plan satisfies the IRC’s additional nondiscrimination requirements.

Requirements for a Safe Harbor 401(k) Plan!

Effective January 1, 1999, a 401(k) plan which operates as a safe harbor plan must meet one
of two employer contribution formulas, as well as a written notice requirement:

« Employer contributions: One of two formulas must be followed.

« 100% vested of 3% of compensation: The employer may make a 100% vested
contribution of 3% of compensation to all non-highly compensated participants.
This contribution formula will also satisfy any “top-heavy” requirements, and may
be used in the testing for a non-traditional profit sharing plan.?

« 100% vested matching: As an alternative, the employer may choose to make a
100% vested matching contribution to all non-highly compensated participants
who defer under the plan. The match must be 100% of the first 3% of
compensation deferred, plus 50% of the next 2% of compensation deferred. The
match may also be at the rate of 100% of the first 4% of compensation deferred.

! See IRS Notices 98-52, 2000-3 and IRS 401(k) regulations effective 1/1/06 for additional detail.
2 This contribution formula serves triple duty for discrimination, top-heavy, and nontraditional profit sharing testing.

December 31, 2021
Page 1of 7 Presented by Ryan Staton, MBA, AIF



Safe Harbor 401(k) Plan

This formula is considered to satisfy the deferral discrimination tests, and can also
be used towards satisfying the top-heavy requirements.! If the employer is making
the matching contributions during the year, the safe harbor rules permit the plan to
compute the safe harbor match on a “per pay period” basis, or on an annual basis.
If computed annually, the employer may have to true up the match after the plan
year end for participants who changed their rate of deferral during the year.

The plan may not have any restrictions on receiving the safe harbor 3% employer or matching
contributions, except the minimum age and service requirements needed for plan
participation. Neither a 1,000-hour work requirement, nor a requirement that a participant
be employed at the end of the plan year, is permitted.

An employer may change an existing 401(k) plan into a safe harbor matching plan only at the
beginning of a full plan year. However, the safe harbor employer contribution can be
implemented during, or even after, the end of the plan year as follows:

. Ifthe planis amended to safe harbor no later than 30 days prior to the end of the plan
year, the safe harbor employer contribution is 3%.

. Ifamended less than 30 days before the end of the plan year, but no later than the end
of the following plan year, the safe harbor contribution must be at least 4%.

. Written notice: To qualify as a safe harbor matching contribution plan, a 401(k) plan
must also provide for written notice to the employees, with both content and timing
elements.?

. Content: The notice must describe the various conditions concerning the
employer’s contribution(s), the conditions and methods for employee deferrals,
and the employee vesting and withdrawal provisions of the plan.

. Timing: The employer must give notice at least 30 (but not more than 90) days prior
to the beginning of the plan year.

1 The match will also satisfy the top-heavy requirements, provided there are no other employer contributions to the plan. If
there are other contributions, the plan will have to separately satisfy both top heavy minimum contributions and the
discrimination tests on the employer discretionary contributions. The matching contributions made to non-key employees
count toward satisfying the top-heavy minimum.

2 ffective for 2020 plan years, the annul notice is no longer required for plans using the safe harbor 3% or 4% employer
contribution.
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Safe Harbor 401(k) Plan

If the employer fails to make the required safe harbor contributions, or to meet any other safe
harbor requirement, the IRS treats this like any other disqualifying plan failure. The required
contributions must be made and any other failures corrected on a timely basis.

The IRS does allow the employer to stop either the safe harbor 3% or matching contributions
during a plan year by following specific rules. The employer must provide at least 30 days’
advance notice to all eligible employees, ensure employees have a reasonable opportunity to
modify their 401(k) contribution elections, and amend the plan accordingly. Furthermore, to
stop either safe harbor contribution, it must be due to a substantial business hardship.

If the employer stops the safe harbor contributions during the plan year, the plan must meet
the regular 401(k) plan non-discrimination requirements and, if applicable, IRS top heavy
minimum contributions.

Automatic Enrollment Safe Harbor 401(k) Plan

A 401(k) plan with automatic enrollment will qualify as a safe harbor 401(k) plan if it provides
for:

. Automatic enrollment of newly eligible employees, at a contribution rate of at least
3% of compensation, but no more than 15%!?! of compensation.

« Automatic annual increases of 1% per year, such that the employee’s 401(k) deferral is
at least 6% by their fourth year in the plan.

« Employer matching contributions of 100% on the first 1% of compensation deferred
and 50% on the next 5% deferred, or, alternatively, a 3% non-elective employer
contribution to all participants.

This automatic enrollment safe harbor 401(k) plan is in addition to other safe harbor 401(k)
plans available; it may provide that employer contributions vest 100% after two years of
service.

1 For years prior to January 1, 2020, this value was capped at 10%.
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Safe Harbor 401(k) Plan

Stacked Matches

In addition to the basic match or the 3% of compensation employer contribution, the plan
may provide for two additional types of matches. The plan may have a mandatory employer
match, which is based on the first 6% of compensation. There may also be a discretionary
match limited to 4% of compensation. The two examples shown on the following page
assume the employee’s compensation is $305,000.

.. Value
Item Description

Maximum compensation for 2022 $305,000
Maximum deferral 20,500
Maximum total allocation 61,000

Matching Approach

Participant deferral $20,500
Basic match (4% x $305,000) 12,200
Mandatory match (87.93% x 6.00% x $305,000) 15,300
Discretionary match (4% x $305,000)* 12,200

Total $60,200
3.0% Flat Approach

Participant deferral $20,500
Flat contribution (3% x $305,000) 9,150
Mandatory match (104.60% x 6.00% x $305,000)? 18,200
Discretionary match (4% x $305,000) 12,200

Total $60,050

Top Heavy Plans

Safe harbor 401(k) plans that consist solely of employee 401 (k) deferrals and employer
contributions that meet the Code Sec. 401(k)(12) safe harbor requirements are exempt from
top heavy rules.?

! The actual percentage calculated to satisfy the $61,000 limit.

2The actual result rounded down to satisfy the $61,000 limit.

3 If more than 60% of the plan assets or accrued benefits are allocated to key employees, the plan is top heavy. A “Key”
employee is someone who, at any time during the plan year was (1) an officer of the employer whose compensation from
the employer exceeded $200,000; or (2) a more than 5% owner; or (3) a 1% owner whose compensation from the employer
exceeded $150,000
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Safe Harbor 401(k) Plan

Catch-Ups

If a plan participant attains age 50 at any time during 2022 he or she may defer an additional
$6,500 to the Safe Harbor 401(k) Plan. This means in the illustrated examples the participant
could defer an additional $6,500 for a total allocation of $67,500. The catch-up would not be
subject to any of the matches.
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Important Notice

This report is intended to serve as a basis for further discussion with your other professional
advisors. Although great effort has been taken to provide accurate numbers and
explanations, the information in this report should not be relied upon for preparing tax
returns or making investment decisions.

Assumed rates of return are not in any way to be taken as guaranteed projections of actual
returns from any recommended investment opportunity. The actual application of some of
these concepts may be the practice of law and is the proper responsibility of your attorney.



Disclosure Notice

This is for informational purposes only. Although the information has been gathered from
sources believed to be reliable, please note that individual situations can vary. Therefore, the
information should be relied upon only when coordinated with individual professional advice.
StatonWalsh and Founder's Financial Securities do not provide tax, legal, or accounting advice.
Consult your tax, legal, or accounting professional regarding your individual situation.

Ryan Staton is an Investment Advisor of, and securities offered through, Founders Financial
Securities, LLC Member FINRA/SIPC and Registered Investment Advisor

Check the background of this firm on http://brokercheck.finra.org/

If a numerical analysis is shown, the results are neither guarantees nor projections, and
actual results may differ significantly. Any assumptions as to interest rates, rates of return,
inflation, or other values are hypothetical and for illustrative purposes only. Rates of return
shown are not indicative of any particular investment, and will vary over time. Any reference
to past performance is not indicative of future results and should not be taken as a
guaranteed projection of actual returns from any recommended investment.



