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Transitional justice is often pursued in countries where massive numbers of 
people have been displaced from their homes and communities by armed con-
flict and human rights abuses.1 Displacement is very much a human rights–
related problem, and these contexts present significant challenges for the 
implementation of effective transitional justice measures. Transitional justice, 
however, has not addressed the issue of displacement as squarely as it has other 
types of abuses. Furthermore, large-scale displacement is a problem whose 
complexity and scope clearly make it unfeasible for transitional justice inter-
ventions to adequately address it on their own, and which therefore requires 
responses that draw closer links between the actions of a range of different 
actors, including those in transitional justice, human rights, humanitarian-
ism, development, and peacebuilding. Yet practitioners, policymakers, and 
researchers who work on displacement in these fields are just beginning to 
consider the interactions between their activities. Little systematic research 
has been conducted on the ways in which transitional justice relates to dis-
placement, to the justice claims of displaced persons, or to the actors that seek 
to resolve displacement.
	 In response to this knowledge gap, the International Center for Transitional 
Justice (ICTJ) and the Brookings-LSE Project on Internal Displacement collabo-
rated on a research project to examine the relationship between transitional 
justice and displacement, both within and across national borders.2 This edited 
volume is one of the products of that research. Taken together, the chapters 
in this book make a compelling case for incorporating transitional justice 
into the overall response to the problem of displacement in post-conflict and 
transitional contexts. In order to frame the arguments that lead to this conclu-
sion, in this introduction I consider three initial sets of issues: (1) the reasons 
why displacement is a concern of transitional justice in the first place, (2) the 
ways in which transitional justice measures can address displacement and 
respond to the justice claims of displaced persons, and (3) the links that exist 
between transitional justice and interventions aimed more directly at resolving 
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displacement. In thinking through the potential contributions that transitional 
justice can make to the resolution of displacement, I emphasize the challenges 
and tensions that may affect the implementation of transitional justice mea-
sures and consider how these may be faced. In the final section, I introduce 
each of the chapters in more detail.

Displacement as a Concern of Transitional Justice

Displacement has not as of yet figured prominently in the literature or prac-
tice of transitional justice. Nor has transitional justice been a focus of research 
and policymaking on displacement. To begin with, then, it is worth asking 
why transitional justice should be concerned with the issue. Transitional justice 
refers to the set of measures that are designed and implemented to redress the 
legacies of massive human rights abuses that occur during armed conflict and 
under authoritarian regimes, and redressing these abuses entails, primarily, 
giving force to human rights norms that have been systematically violated.3 

The different measures that together make up a holistic approach to transi-
tional justice (that is, one whose constituent elements are complementary 
both practically and conceptually) seek to provide recognition for victims, fos-
ter civic trust, and promote possibilities for democracy. They include criminal 
prosecutions of those most responsible for violations; reparations programs 
that distribute a mix of material and symbolic benefits to victims (such as 
compensation and apologies); restitution programs that seek to return hous-
ing, land, and property to those who were dispossessed; truth-telling initia-
tives that investigate, report, and officially acknowledge periods and patterns 
of past violations; and justice-sensitive security sector reform (SSR) that seeks 
to transform the military, police, and judiciary responsible for past violations 
through processes such as vetting.4

	 The term transitional justice emerged in the 1990s as a particular way of 
addressing serious human rights violations and facilitating the political tran-
sitions to democracy underway at that time in Latin America and Eastern 
Europe. As such, the particular violations it dealt with were civil and political 
and not economic and social (even though economic and social inequalities 
existed in such contexts). Since then, the measures associated with transitional 
justice have been increasingly applied in post-conflict contexts (as opposed to 
post-authoritarian ones) and in countries that have not undergone significant 
political transition, as well as in those that are still experiencing conflict. This 
expansion of the contexts in which transitional justice is applied means that it 
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is more and more likely to be implemented in situations where problems such 
as massive displacement of people—linked to both civil/political and eco-
nomic/social violations—are of significant concern.5

	 Displacement occurs when a person or group has been forced or obliged to 
flee or to leave their homes or places of habitual residence. The 1951 Refugee 
Convention defines a refugee as someone who flees across a border to avoid per-
secution,6 but a broader definition has emerged since then, as reflected in the 
1969 Organization of African Unity (OAU) Refugee Convention7 and the 1984 
Cartagena Declaration on Refugees, as someone trying to avoid the effects 
of armed conflict, situations of generalized violence, or violations of human 
rights. As laid out in the 1998 Guiding Principles on Internal Displacement, 
an “internally displaced person” (IDP) may be uprooted by similar causes as 
well as natural or human-made disasters.8 “Durable solutions” to displacement 
include voluntary return, local integration, and resettlement in a third location 
or country.9

	 Displacement is integrally linked to massive human rights violations in 
several ways. Serious and widespread rights violations, such as mass killings, 
arbitrary arrests, torture, and rape, often cause displacement, while some vio-
lations, such as the destruction of homes and property, can be aimed at under-
cutting the possibility of a return home. Furthermore, when it is the result 
of intentional policy, displacement by itself can constitute a war crime or a 
crime against humanity.10 In addition, displacement often leaves its victims 
vulnerable to other human rights violations; the displaced, without the basic 
protection provided by their homes, livelihoods, communities, and authority 
structures, are “especially vulnerable to acts of violence and human rights vio-
lations, including round-ups, forced conscription and sexual assault.”11

	 Since transitional justice seeks to redress the legacies of massive human 
rights violations, it has reason to concern itself with displacement. Indeed, the 
achievement of its objectives would be undermined in certain contexts if it did 
not address displacement. Given these links, policymakers, practitioners, and 
researchers in the field of transitional justice have begun to address the issue.12 

Similarly, it is increasingly acknowledged in displacement discourse and prac-
tice that truly resolving displacement often requires not just a rights-based 
approach but also that past human rights abuses be specifically addressed. The 
actors that work most directly to achieve durable solutions—humanitarian, 
development, human rights, and peacebuilding actors—are realizing that they 
may not be able to achieve their aims without engaging the justice claims of the 
displaced.13
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Transitional Justice Responses to Displacement

International discourse in recent years has referenced the need for societies and 
actors struggling to resolve large-scale displacement crises to respond to the 
justice concerns these crises entail. The 2004 Report of the Secretary-General 
on the Rule of Law and Transitional Justice in Conflict and Post-conflict Societ-
ies, for example, calls for transitional justice to pay special attention to abuses 
committed against displaced persons, among other conflict-affected groups, 
and to “establish particular measures for their protection and redress in judi-
cial and reconciliation processes.” The 2011 report of the same title contains 
multiple mentions of displaced persons as well.14 The UN Inter-Agency Stand-
ing Committee (IASC) 2010 Framework on Durable Solutions for Internally 
Displaced Persons also includes a section on access to effective remedies and 
justice—including transitional justice measures.15 Asserting the importance 
of securing justice for displaced persons, the Framework argues that in some 
situations it is “necessary in order to achieve durable solutions to formally 
address past violations by holding perpetrators accountable, providing victims 
with reparations in a formal sense (including compensation), and/or providing 
information on the causes of displacement.”16

	 Furthermore, and as is discussed in several of this book’s chapters, contem-
porary understandings of a rights-based approach to humanitarian protec-
tion include a typology of three different types of action—responsive, reme-
dial, and environment building. In distinguishing between these categories 
of action, the IASC’s 2002 report Growing the Sheltering Tree: Protecting Rights 
through Humanitarian Action emphasizes the importance of the humanitar-
ian community’s support for remedial activities related to justice and recon-
ciliation, including the work of truth commissions and the cultivation of “the 
concept of individual responsibility for serious crimes under international 
law.”17 Similarly, the 2009 African Union Convention for the Protection and 
Assistance of Internally Displaced Persons in Africa calls for the criminaliza-
tion of acts of arbitrary displacement and the provision of effective remedies 
for the displaced, including “just and fair compensation and other forms of 
reparations.”18

	 In practice, a number of transitional justice measures have directly 
addressed displacement. While earlier truth commissions did not, for the 
most part, include displacement in their mandates or focus on the issue in 
their reports, the trend among more recent commissions has been to depict 
displacement as a serious human rights problem. Commissions in Liberia and 
Sierra Leone, for example, reported that displacement was the most pervasive 
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human rights violation in the armed conflicts in those countries. Timor-Leste’s 
commission found that displacement caused more deaths than any other fac-
tor during Indonesia’s occupation. And Guatemala’s truth commission rec-
ognized the massive suffering and stigma endured by the displaced and the 
negative effect of state discrimination on their return and reintegration. Truth 
commissions have also made recommendations that respond to or are at least 
relevant to the specific concerns of displaced persons, such as the need for 
property restitution and land reform.19

	 Reparations programs can also respond to displacement by distribut-
ing benefits for the human rights violations that caused people to flee their 
homes, for the abuses they suffered while displaced, or for the crime of dis-
placement. There have been only a few examples, though, of reparations pro-
grams providing compensation for displacement itself. Following the 1990–91 
Gulf War, the UN Compensation Commission provided financial compensa-
tion to those who fled Kuwait and Iraq as a result of the latter’s invasion of 
the former.20 In Turkey, the 2004 Compensation Law provided compensation 
to IDPs for pecuniary losses, but while it has been described as a significant 
step toward addressing the country’s displacement problem, serious prob-
lems of design and implementation have undermined its reparative effects.21 
In Timor-Leste, compensation was provided for property damage sustained in 
the 2006 displacement crisis, but the program specifically avoided using the 
term reparations because of its political implications.22 In Guatemala and Peru, 
reparations programs treat displacement as a crime that merits reparation, and 
in Colombia the administrative reparations program recently established by 
the 2011 Victims’ Law anticipates providing redress for displacement as such, 
but in none of these countries has compensation for displacement yet reached 
those who were displaced.23 Reparations can also be tailored specifically to the 
needs and experiences of displaced persons. For instance, awarding benefits in 
the form of educational opportunities or health care may be particularly help-
ful to those who lacked adequate access to such services while displaced, and 
symbolic and collective forms of reparation may be appropriate when entire 
communities or groups were displaced because of their identities.24

	 Restitution of housing, land, and property in transitional contexts is a 
reparative measure that is clearly linked to displacement. After emerging as 
a practical tool for correcting injustice in Eastern Europe and South Africa at 
the end of the Cold War, restitution rose to prominence in the 1990s following 
the rash of armed conflicts involving ethnic cleansing campaigns; it was seen 
as “an integral response” to displacement-related human rights violations.25 In 
postwar Bosnia, for example, as “an overtly human rights based remedy for 
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resolving displacement,” the restitution program processed two hundred thou-
sand housing claims and supported the return of approximately half of those 
displaced by the armed conflict.26 The utility of the “Bosnia model,” however, 
has since been questioned in contexts such as Afghanistan, the Democratic 
Republic of Congo, and Timor-Leste, where restoring the property distribution 
patterns that existed prior to displacement would not necessarily be just. As 
Rhodri Williams explains in chapter 3, restitution has evolved from being seen 
as a mechanism meant to bring about return, to being recognized as a right 
in itself, to more aptly being considered one reparative but context-sensitive 
policy option among many in response to post-conflict property disputes.27

	 Criminal prosecutions can target the perpetrators of human rights viola-
tions that lead to the displacement of civilians, or they can target displacement 
as a crime itself. When it is the result of intentional policy, displacement can 
constitute a serious human rights violation.28 According to the statutes of 
the International Criminal Tribunal for the former Yugoslavia and the Inter-
national Criminal Court (ICC) and the Elements of Crimes of the Rome Stat-
ute, deportation and forcible transfer can constitute crimes against humanity, 
and unlawful deportation or transfer of a civilian is also a grave breach of the 
Geneva Conventions.29 Displacement has also been the subject of prosecu-
tion by the Extraordinary Chambers in the Courts of Cambodia and in the 
Colombian judicial system.30 The UN high commissioner for human rights 
has argued that criminal prosecution, through its potential deterrence effect, 
is “a very important aspect of the long-term solution to the problem of human 
rights and forced displacement.”31

	 Some transitional justice measures, then, have in practice addressed the 
issue of displacement in various ways. The efficacy of any transitional jus-
tice response to displacement, however, may depend on the extent to which 
its processes are able to meaningfully engage with displaced persons through 
avenues such as outreach, consultation, and participation. Such engagement is 
important in ensuring that justice measures actually respond to the particular 
experiences, needs, and justice claims of the displaced.32 Furthermore, given 
the prevalence of women and children among displaced populations, such 
engagement may be particularly important in redressing gender-based injus-
tice and incorporating an overall gender perspective into transitional justice 
efforts.33 If transitional justice processes do not engage with these groups, their 
concerns may not be adequately addressed.34 Certain truth commissions, for 
example, have made specific efforts to involve displaced persons in their activi-
ties. Guatemala’s commission was “one of the more successful in terms of 
integrating the perspectives of displaced persons,” with investigators traveling 
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throughout the country to interview thousands of the displaced.35 Liberia’s 
truth commission gathered statements from hundreds of refugees about such 
issues as “why they left home, the human rights abuses they suffered, opinions 
about the Liberian conflict, and what justice and reconciliation measures are 
needed.”36 And in Timor-Leste, displaced persons participated extensively in 
truth-telling by providing testimony in commission hearings that focused spe-
cifically on displacement and in the related community-based reconciliation 
processes.37 Diasporas, including refugees, have participated in truth commis-
sions in various ways, “as conceivers of the process, statement givers in the 
data collection process, advocates for justice.”38

	 Responding to the issue of displacement and the justice needs of the dis-
placed through transitional justice measures raises practical, legal, and meth-
odological challenges. Displacement is often an immense problem in transi-
tional countries, one whose sheer scale and complexity mean that transitional 
justice measures have a limited capacity to deal directly with the issue, let alone 
resolve the many hardships faced by displaced populations. This is particularly 
the case with measures that deal most directly with victims, such as repara-
tions and restitution programs, because the large numbers of people displaced 
present significant resource and capacity challenges, whether the measures 
focus on immediate consequences of displacement-related human rights vio-
lations or on their root causes. Providing financial compensation for the lost 
property and suffering of thousands or even millions of displaced, for exam-
ple, will often be unaffordable for transitional governments, particularly in 
developing countries, and assessing the socioeconomic situation of displaced 
populations and then distributing reparations benefits of greater complexity 
than compensation alone can be a serious technical and institutional chal-
lenge as well.39 Furthermore, determining who qualifies as a victim of displace-
ment and therefore as a potential beneficiary of a reparations program will be 
difficult: the legal status of “refugee” and the descriptive status of “internally 
displaced person” and their registration are unlikely to cover the full universe 
of victims of displacement, and so national reparations programs may need 
to get involved in developing additional categories.40 Pursuing accountability 
for those responsible for causing displacement is challenging as well. Criminal 
justice efforts can be constrained because international jurisprudence is not as 
developed for the crime of displacement as it is for other crimes. And where 
the law does exist to prosecute, resource, political, evidentiary, or other con-
straints may lead prosecutors to prioritize more traditional crimes.41

	 Victims of displacement may face obstacles as well. In some cases, informa-
tion about transitional justice measures is not available outside the country of 
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implementation, which can prevent refugees from making claims.42 In addi-
tion, whether people are displaced within or across borders, their frequent 
lack of documentation, which is often lost or confiscated, can create difficul-
ties for restitution and reparations programs.43 Problems of impoverishment, 
social marginalization, and physical inaccessibility can also be significant.44 In 
Guatemala, the procedure for requesting compensation through the National 
Reparations Program is officially free, but “in practice, it demands a large mon-
etary investment in travel, documentation, translators and so forth. Often, vic-
tims must incur debt to complete the process.”45 More structural constraints 
may also limit the ability of justice measures to effectively reach displaced per-
sons, particularly groups disadvantaged on the basis of gender or ethnicity. In 
Colombia, for instance, legal and social practices shaped by historical discrimi-
nation against rural women and by patriarchal structures can mean that for-
merly displaced women face difficulties in proving land tenancy and therefore 
in accessing restitution and compensation.46 In contexts of customary law or 
plural legal systems, which exist in most developing countries, additional chal-
lenges to justice efforts such as restitution arise in the form of the absence of 
legal certainty, restrictions on participation, and varying notions of land and 
property rights.47

	 The involvement of displaced persons in transitional justice processes 
also depends on the strength of their mobilization and the groups represent-
ing their interests. Mobilization early on can in particular lead to representa-
tion in peace negotiations and later transitional processes. However, displaced 
populations often face significant material and logistical challenges, including 
a lack of human and financial resources and weak levels of coordination.48 
Mobilization also represents a challenge that may vary according to whether 
displaced persons are IDPs or refugees, have returned or settled elsewhere, or 
remain in camps or in other urban or rural environments, as well as accord-
ing to previous levels of organization within civil society.49 (As discussed later, 
however, engagement with transitional justice measures can also serve to cata-
lyze civil society organizations.) Gender dynamics in displacement contexts 
can also affect participation. Designing and implementing transitional justice 
processes with the meaningful participation of victims and other stakehold-
ers is inherently difficult; it may be even more so when the victim population 
includes still or formerly displaced populations.50

	 Indeed, as a result of such obstacles, refugees and IDPs are “typically side-
lined during reparations negotiations, and it is not surprising, therefore, that 
their concerns have so often been overlooked.”51 In Peru, one of the reasons 
that reparations have not been provided to displaced persons is that they 
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have “not had significant input into the process.”52 Diaspora communities, 
it is argued, have the potential to play an important role in judicial processes 
and the fight against impunity—but it is a potential that has “not yet been ful-
filled.”53 With such inadequate engagement with displaced persons, the use of 
transitional justice discourse and tools in displacement contexts may run the 
risk of overloading measures and raising expectations among victims beyond 
what the measures can deliver, particularly during ongoing conflicts. Lack of 
engagement may also have important consequences in the future, in that it 
may undermine the preventive goal of transitional justice. If justice measures 
have limited reach across borders, Bronwyn Harris argues, refugees “will auto-
matically be excluded from the internal national focus on reconciliation. This 
holds the potential for conflict when such exiles eventually return home.”54

	 If transitional justice is to be part of a sensible response to large-scale 
displacement, then practitioners in the field need to acknowledge such chal-
lenges and make efforts to overcome them to the extent possible. Doing so 
may require innovations in such areas as outreach, regional approaches, and 
the use of quantitative analyses. Outreach programs, for instance, can consider 
extending their functions across borders in refugee situations and approach-
ing all displaced populations in contextually sensitive ways—as in Timor-
Leste, where staff members and radio programs reached out directly to refu-
gee camps in West Timor.55 Other tools that can facilitate the participation of 
displaced persons include “remote hearings” in countries with large diaspo-
ras as well as the (as of yet limited and not unproblematic) use of the Internet 
and other technologies to record and share victim statements.56 In contexts 
where conflict and displacement cross national borders, however, some sug-
gest that, in addition to effective outreach, a regional approach to transitional 
justice measures may be needed. While no examples of such an approach exist 
as of yet, the desirability and feasibility of regional efforts would depend on a 
number of factors, including local and regional politics, identities, and histo-
ries. Regional approaches to reparations or truth-telling may represent impor-
tant steps to improving the relevance of transitional justice to displacement-
affected populations (including host communities), particularly in cases where 
the displaced resettle outside their home countries.57 And finally, in meeting 
some of the evidentiary challenges that arise in working toward historical clar-
ification and accountability for a phenomenon that can involve huge numbers 
of victims, certain methods of quantitative and demographic analysis may be 
able to provide a more accurate picture of the scope and dynamics of displace-
ment, as was done in Timor-Leste and Kosovo, although these efforts also 
bring with them specific challenges.58
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	 In addition to such innovations, it also makes sense for transitional jus-
tice processes that respond to displacement to involve those actors that work 
most directly on the issue. At the intersection of the fields of humanitarianism, 
transitional justice, and development, for example, restitution initiatives often 
elicit the actions and attention of a range of such actors. As Williams explains, 
the UN’s Human Settlement Program is the formal lead agency on housing, 
land, and property issues, including restitution, within the “humanitarian 
reform” efforts aimed at increasing international coordination.59 Addition-
ally, the Office of the UN High Commissioner for Refugees (UNHCR) regularly 
engages with restitution issues in the field, the Norwegian Refugee Council 
has developed “unparalleled insights” into postdisplacement property claims 
through its legal advising programs, and important research programs on land 
and restitution have been conducted by organizations such as the Overseas 
Development Institute.60

	 Such direct involvement of displacement actors is less common in other 
justice processes. Humanitarian actors, for example, sometimes cooperate 
with reparations programs, but not nearly as much as they might. The Inter-
national Organization for Migration often provides technical assistance and 
expert advice to governments implementing reparations programs,61 and 
Doctors without Borders, a medical care provider, “can in some cases provide 
medical certification that certain crimes and acts of violence have occurred,” 
which “helps to establish individuals’ status as victims.”62 In general, informa-
tion gathered by government or humanitarian agencies in registering displaced 
persons could be potentially valuable to reparations programs that provide 
benefits to the displaced. As Peter Van der Auweraert explains in chapter 4, 
reparations programs could in theory rely more than they do on information 
that is often already available about the socioeconomic situation of displaced 
populations and about who qualifies as a displaced person. In Colombia, for 
example, the government has set up procedures to register IDPs so they can 
receive assistance, and in most contexts international actors also register dis-
placed persons for the provision of humanitarian aid; however, neither of 
these registries will likely be exhaustive in its inclusion of victims of displace-
ment, because of constraints in access, capacity, and qualification criteria.63

	 Humanitarian actors also at times support truth-telling processes. As 
Megan Bradley points out in chapter 5, it should be less problematic for human-
itarian actors to work and share information with truth commissions than 
with criminal justice processes (see below), because the former is less likely to 
lead to criminal punishment and so is seen to be less disruptive to humanitar-
ian operations. UNHCR, for instance, has assisted truth commissions in Sierra 
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Leone, where it helped to facilitate refugee participation, and in Timor-Leste, 
where, together with the International Organization for Migration, it sought 
to promote return, reintegration, and reconciliation of displaced persons. Nev-
ertheless, the actors that work most directly on displacement issues have not, 
historically, been deeply involved in truth-telling processes.64

	 Actors from different fields also sometimes work together on justice-sen-
sitive SSR. In Chad, for example, a joint program run by the United Nations 
Development Program and UNHCR has provided funding, training, and 
equipment to a special national police unit set up to provide protection to 
displaced persons and escorts for humanitarians. Elsewhere, the Joint Task 
Force on Minorities, with representatives from a range of security, justice, and 
humanitarian actors, was, in the words of one observer, “vital to the effort to 
change the policing dynamic in Kosovo especially as it related to the displaced 
populations who were at great risk.”65 However, as Marina Caparini argues 
in chapter 7, greater coordination among those involved in the provision of 
immediate protection and humanitarian assistance and development efforts, 
including justice sector reforms, could significantly improve overall responses 
to the long-term justice needs of displaced persons.
	 The cooperation and participation of actors in different fields are least 
likely with criminal justice processes. When humanitarian actors work with 
displaced persons in conflict areas, they are likely to witness atrocities and 
therefore be potentially important providers of evidence, which is of interest 
to courts and tribunals. But while humanitarian organizations generally sup-
port and promote efforts to fight impunity for abuses, at the same time they 
worry about public cooperation with courts. Such cooperation, or even the 
perception of it, is often seen as potentially “compromising neutrality, forfeit-
ing access and putting themselves and their staff at risk,”66 which can inhibit 
their ability to provide protection and assistance to the displaced—as resulted 
from the ICC’s involvement in northern Uganda and Darfur. Nevertheless, 
some degree of cooperation is possible. According to Assistant High Commis-
sioner for Protection Erika Feller, UNHCR “is seen to have unique knowledge 
and capacities which can forward the fight against impunity” by criminal tri-
bunals. “We do engage quite closely with them,” she explains, “albeit that our 
cooperation has always to be tempered by concerns for the safety of refugees, 
the viability of our operations on the ground, and the security of our own 
staff.”67 A number of tools or protective measures can be used to minimize 
potential negative effects.68

	 Transitional justice measures, then, can respond to displacement and the 
justice claims of displaced persons in various ways. In the face of significant 
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limitations and challenges, though, transitional justice actors need to innovate 
where possible and cooperate when appropriate with displacement actors. To 
conclude this section, it is worth making two additional points that may hold 
true for transitional justice generally and in contexts of displacement. First, 
the effectiveness of individual measures in responding to injustice may be 
reinforced by their relationships to each other. Transitional justice measures 
arguably have a better chance of achieving their goals if they are designed and 
implemented in a holistic manner—that is, if they are complementary to each 
other both practically and conceptually.69 Just as victims of human rights vio-
lations may be less inclined to see reparations as an attempt to “buy them off” if 
those reparations are combined with measures to hold perpetrators account-
able, acknowledge the truth, and reform institutions in order to prevent the 
recurrence of abuses, victims who receive reparations for or in response to 
their experiences of displacement may presumably be similarly less inclined 
if those other transitional justice measures also in some way address displace-
ment. Furthermore, the likelihood that any particular justice measure does in 
fact respond to displacement may be higher if previous justice measures did so 
as well. For example, if truth commissions include displacement in their man-
dates, they may be more likely to recommend that subsequent transitional jus-
tice measures address the matter as well.70

	 Second, in order to understand the potential impact of a transitional jus-
tice response to displacement, it is critical to consider the extent to which that 
response is part of a broader set of reforms that address structural problems 
and injustices such as institutional incapacity, gender discrimination, poverty, 
and land insecurity. A truly gender-sensitive response to the justice claims of 
displaced (or nondisplaced) women, for example, often requires that transi-
tional justice be accompanied by more transformative change. Transitional 
justice measures alone are unlikely to be transformative, but as Lucy Hovil 
argues in chapter 8, by addressing structural injustices they can at least avoid 
reinforcing them, contribute to long-term change, and draw attention to the 
need for broader reform. Security sector reform is another area where this 
general idea is illustrated. While it is difficult to point to examples of SSR—
sensitive to transitional justice or not—that have sought to address the issue of 
displacement directly, it is clear that reforming justice and security institutions 
can be an important element of resolving displacement in a durable manner. 
But even where a justice-sensitive reform process can be argued to have played 
a role in protecting refugees or IDPs or in facilitating their sustainable return, 
as Caparini highlights, the success of that effort will be inherently limited if it 
is not part of a holistic approach to reform. Police reforms, for instance, will 
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be undermined if the judiciary, the penal system, and government oversight 
are not reformed as well.71 Transitional justice measures do not function in 
isolation, and broader change is necessary for them to achieve their goals. In 
the next section, I look at how justice measures relate at a broader level to the 
interventions of displacement actors.

Transitional Justice and the Resolution of Displacement

The scope and complexity of displacement is generally such that resolving 
the problem requires the efforts of multiple sets of actors, including those 
operating in the fields of humanitarianism, peacebuilding, development, and 
human rights. Incorporating transitional justice measures into a comprehen-
sive and effective response to displacement, then, requires drawing closer links 
between the activities of these various actors. In addition to the examples of 
direct cooperation between actors discussed in the previous section, the ICTJ-
Brookings research project suggests a number of significant yet indirect ways 
in which transitional justice efforts can affect the resolution of displacement, 
and in which efforts to resolve displacement can affect the achievement of 
transitional justice aims.
	 As I discuss in more detail in chapter 1, arguably the most important long-
term contribution that transitional justice can make to resolving displacement 
is facilitating the integration or reintegration of displaced persons. Integration 
and reintegration are key processes in achieving durable solutions, but they 
can be significantly hindered by the ways in which a legacy of past abuses can 
affect both individuals and their societies. Yet the primary actors working on 
displacement do not generally focus on dealing directly with past abuses and 
their impact. Transitional justice can therefore play a positive role here at the 
security, economic, social, and political levels in the following ways:

•	 Criminal justice and justice-sensitive SSR may facilitate integration/
reintegration by improving the safety and security of formerly dis-
placed persons and make integration/reintegration more durable by 
helping to prevent the recurrence of the abuses that led to displace-
ment. They can do this by contributing to the reform of the institu-
tions and in some cases removing the individuals responsible for such 
abuses.

•	 Reparations and restitution may facilitate economic integration/rein-
tegration into and active participation in a community, enabling the 
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rebuilding of sustainable livelihoods. Restitution in fact is seen by 
many to be a precondition for the durable solution of return precisely 
because it enables reintegration. Reparations and restitution can be 
especially crucial to the economic well-being of female-headed for-
merly displaced households.

•	 Truth-telling efforts may contribute to social integration/reintegration 
by reducing tensions between those who stayed and those who were 
displaced, revealing and validating the experiences of the different 
groups. Providing reparations to the nondisplaced who were victims 
of abuses may also reduce potential resentment toward returnees, 
thereby contributing to an environment in which integration/reinte-
gration is less hindered.

•	 Transitional justice measures may facilitate the political integration/
reintegration of formerly displaced persons at a broad level by reaf-
firming basic norms that were systematically violated and strengthen-
ing citizenship in general, more specifically by empowering the dis-
placed through the inclusion of their voices and the restoration of 
their ability to make claims, and by catalyzing the organization of 
groups in civil society.

	 At the same time, attempts to achieve durable solutions to displacement 
can also facilitate transitional justice processes. By enabling refugees and IDPs 
to return home or settle elsewhere and helping them to rebuild livelihoods, the 
provision of assistance and protection can give displaced persons the oppor-
tunity and resources to participate in justice initiatives.72 Furthermore, as Van 
der Auweraert suggests, a likely connection exists between the ineffectiveness 
of humanitarian assistance and economic development, on the one hand, and 
the unrealistically high expectations that victims of displacement may invest 
in compensation, on the other. “Addressing the social and economic margin-
alization of victims is not only necessary to reduce pressures on, and unreal-
istic expectations in, material reparations,” he explains, “but it is also required 
to reduce the chances of vulnerable populations becoming victims of human 
rights violations again in the future”—which is a central goal of all transitional 
justice measures.73

	 Links between transitional justice measures and other responses to dis-
placement will, of course, not always be positive or reinforcing. For example, 
in addition to risking the neutrality, access, and safety of humanitarian groups, 
criminal justice may also provide a disincentive to return. The gacaca courts 
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in Rwanda, for instance, made some refugees who fled the country in 1994 
reluctant to return out of a fear of being found guilty by association with the 
perpetrators of genocide.74 On a quite different point, limitations on the num-
ber of victims who benefit from reparations may have a detrimental effect on 
integration/reintegration, as those displaced who feel they were victimized 
but do not receive the recognition as victims that other groups do may feel 
increased dissatisfaction. Two important points should be made here, though. 
First, some negative links may be the result of specific flaws in—rather than 
being inherent to—transitional justice measures, which means that steps can 
be taken to address (if not necessarily solve) the problem, such as strengthen-
ing due process guarantees or more accurately determining the universe of 
victims. Second, as Bryce Campbell points out in chapter 2, many of the legiti-
mate concerns that other actors may have about the negative impact of transi-
tional justice on efforts to resolve displacement are (a) about criminal justice 
and (b) magnified in situations of ongoing conflict and displacement. From a 
broader perspective, transitional justice is about more than just criminal jus-
tice, and its measures are usually implemented over a multiyear period. Short-
term concerns should be addressed where possible, but the greatest impact 
that transitional justice measures have on durable solutions is likely to be in 
the long run.
	 That said, however, it is important to keep in mind that transitional jus-
tice and displacement actors do not always share the same goals, approaches, 
or priorities. Operating in the same environments and on similar issues can 
therefore reveal inherent tensions. As several contributors to the volume dis-
cuss in more detail, the differences between actors can be substantive and 
not merely based on technical obstacles or practical limitations. Transitional 
justice measures have been developed primarily as means to address serious 
human rights violations, as part of a rights-based approach to promoting 
accountability for perpetrators, acknowledgment of wrongdoing, and redress 
for victims. Humanitarian and development agencies, on the other hand, seek 
primarily to provide material assistance and legal protection to the displaced 
and to improve the socioeconomic conditions of the communities and societ-
ies in which the displaced or formerly displaced live.
	 Rights-based approaches, employed in the fields of humanitarianism and 
development, generally entail practitioners pursuing their objectives while 
treating individuals as rights-holders, using processes that respect human 
rights. However, the application of such approaches is contested. Among 
humanitarians, for example, a rights-based approach can be at odds with 
the objectives and methods of “classic” humanitarianism, which focus on 
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immediate needs and saving lives while remaining neutral and impartial. As 
Caparini and Williams both point out, a rights-based approach may be more 
politically informed and strategic, and its critics see it as replicating the work 
of human rights organizations while risking the loss of neutrality and access to 
populations in need.75 The classic approach to humanitarianism is embodied 
by the International Committee of the Red Cross, whose Anne-Marie La Rosa 
makes clear that “the purpose of humanitarian action is, above all else, to save 
lives, not to establish criminal responsibility.”76

	 As emphasized earlier, incorporating transitional justice into responses to 
displacement is not just about employing a rights-based approach. Ideally, it 
is about seeking accountability for those people and institutions responsible 
for committing past human rights abuses that were associated with displace-
ment and providing redress to the victims of those abuses. Using a transitional 
justice framework to address displacement may therefore further politicize the 
issue, which has potential advantages if in the long term it strengthens the rela-
tionship between displaced persons as citizens and their public institutions. 
But in the short term, using the discourse of redress and accountability or 
establishing links to the pursuit of justice (criminal or otherwise) may provoke 
increased political resistance to attempts to resolve displacement. Indeed, as 
Williams explains, restitution of land and property in itself can provoke resis-
tance from powerful political, military, and economic actors that have much 
to lose from such measures—resistance that can be a factor in prolonging situ-
ations of protracted displacement. Furthermore, state actors that may other-
wise support administrative property restitution may resist such programs if 
they fear that the disclosure of information and acknowledgment of disposses-
sion may lead to criminal accountability for crimes related to displacement—
crimes in which they may be implicated.77 Political dynamics are also at play 
among the victims and beneficiaries of transitional justice efforts. A justice 
framework, for example, runs the risk of increasing competition or divisions 
between conflict-affected groups, particularly around the determination of 
“victim” status and qualification for benefits.78 These types of political chal-
lenges should be expected with transitional justice processes in general, but 
the point here is that other actors working to resolve displacement may seek 
ways to avoid such debates or to limit the political repercussions for their own 
operations. There are some, however, who would argue that the further politi-
cization of the space in which responses to displacement are implemented is 
necessary for the resolution of the problem.79
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Thematic Studies

The chapters in this volume reflect the structure of the initial ICTJ-Brookings 
research project: six small working groups were formed, each one tasked with 
examining the relationship between displacement and a specific element of 
transitional justice—property restitution, reparations, truth-telling, criminal 
justice, justice-sensitive SSR, and gender justice. This working-group format 
allowed us to bring together experts from different fields—including transi-
tional justice, humanitarianism, peacebuilding, and development—and to 
build on their diverse experiences, perspectives, and research. The members 
of the project’s working groups each prepared a paper based on their practi-
cal experience with and research on their group’s particular topic, and most 
of the topics focused on a specific region or country, including central Africa, 
Colombia, Israel and Palestine, Kosovo, Liberia, Peru, Timor-Leste, Turkey, and 
the former Yugoslavia. These working papers—available online80—provided 
an empirical basis for the development of the thematic studies that make up 
the chapters in this volume.
	 The project sought to collect and organize information about past experi-
ence, identify approaches and strategies that ought to be taken in the future, 
explore the potential for greater coordination and mutual reinforcement 
between the relevant actors, identify and warn of potential tensions and risks, 
and articulate the convergence of objectives and how this helps to provide 
guidance and to shape policy. These are among the issues addressed by the 
chapters in this volume.
	 The first two chapters are overview pieces that provide cross-cutting 
analysis of transitional justice and displacement from two different perspec-
tives: transitional justice and humanitarianism. In chapter 1, I explore the 
potential contributions that transitional justice can make to achieving durable 
solutions, focusing specifically on how justice measures can facilitate the inte-
gration and reintegration of displaced IDPs and refugees into communities and 
societies. I argue that the success of integration and reintegration processes 
depends on numerous factors that are affected by the past, and particularly 
by past human rights abuses that were connected to displacement. Transi-
tional justice can facilitate these processes by addressing those past abuses. 
Furthermore, this facilitation can occur at the security, economic, political, 
and social levels, which makes effective justice measures relevant to humani-
tarian, peacebuilding, and development actors. In chapter 2, Bryce Campbell 
addresses some of the main concerns that humanitarian actors (who work 
most directly with displaced persons) have about transitional justice. His focus 
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is on two concerns in particular: the potential complications that transitional 
justice may create for humanitarians by provoking national authorities to 
restrict access to those in need and the inadequate involvement of displaced 
persons in justice processes. He argues that a multifaceted approach to transi-
tional justice, which includes both judicial and nonjudicial measures, and the 
timing of those measures should mitigate these concerns.
	 The next two chapters examine the closely related justice measures of 
property restitution and reparations. In chapter 3, Rhodri Williams explores 
the evolving rationale for the restitution of housing, land, and property in dis-
placement and transitional settings and how it relates conceptually through 
the framework of rights-based protection to the goals of humanitarian, devel-
opment, and transitional justice responses. He also considers some of the main 
practical and conceptual challenges related to restitution, including those 
faced in the design and implementation of administrative restitution programs 
(dealing with mass claims, developing an evidentiary base, and facing politi-
cal resistance) as well as questions about the extent to which those programs 
should attempt to address root causes of displacement and patterns of group 
exclusion. In chapter 4, Peter Van der Auweraert looks at reparations in the 
context of large-scale displacement, focusing on the potential for reparations 
programs to provide specific redress for displacement. He discusses the con-
cept of reparations, whether the notion of displacement as it exists within the 
international protection discourse and practice can serve as a basis for repa-
rations, the possible stakeholders in such an effort, and finally, what redress 
could be for in this context. Whether reparations for displacement are a good 
idea in a given transitional context, he contends, requires an understanding 
of the dynamics of how displacement has played out, how the experiences of 
the displaced and the nondisplaced have differed, and perceptions about and 
within the displaced population.
	 In chapter 5, Megan Bradley examines truth-telling processes and displace-
ment. After identifying principles and frameworks that support the inclusion 
of displacement in the mandates of truth commissions, she analyzes how dif-
ferent commissions have in fact incorporated displacement into their work. 
She also explores the involvement of refugees and IDPs in truth commissions, 
highlighting international frameworks and principles that may facilitate their 
participation, obstacles to their equitable engagement, and innovations that 
can help to overcome these barriers. Bradley argues that although it is impor-
tant not to overinflate expectations, the strategic and timely implementation 
of truth-telling can support the provision of durable and dignified solutions, 
while at the same time advancing the goals of transitional justice. Criminal 
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justice and displacement are the subject of chapter 6 by Federico Andreu-
Guzmán, who examines the issue from the international and national perspec-
tives. As a potential serious crime under international law, he submits, “forced 
displacement” should ideally be prosecuted as other such crimes are. While the 
international legal framework for prosecuting displacement—as either a war 
crime or a crime against humanity—certainly exists, international jurispru-
dence for such violations is not as strong as for other serious crimes. National 
criminal justice systems, for their part, are generally not familiar with displace-
ment. They tend to focus on the crimes connected to displacement rather than 
displacement itself, seeing the latter as a natural consequence of the former. 
Andreu-Guzmán thoroughly reviews the specific legal issues and challenges 
faced by efforts to prosecute this crime.
	 In chapter 7, Marina Caparini explores the underexamined intersection 
between transitional justice, displacement, and SSR. Specifically, her chapter 
looks at how justice-sensitive SSR processes can contribute to the protection of 
refugees and IDPs and support durable solutions to displacement. She argues 
that justice-sensitive SSR shares with those working to achieve durable solu-
tions an interest in finding means of ensuring the longer-term safety, security, 
and justice needs of IDPs and refugees, and that efforts to improve the account-
ability (for past, current, and potential future abuses), legitimacy, integrity, and 
inclusiveness of security and justice arrangements are fundamental to meeting 
these needs. In chapter 8, Lucy Hovil argues that a gendered perspective on jus-
tice in the aftermath of conflict and displacement is important for those who 
have suffered specific gender-based injustice and for ensuring that transitional 
justice mechanisms are more fully engaged with their context. After exploring 
the many areas of gender injustice that characterize all stages of displacement, 
she outlines three areas of potential convergence between displacement and 
transitional justice from a gender perspective: promoting empowerment of 
the displaced by ensuring their voices are heard, engaging with discussions on 
durable solutions, and encouraging a transformative agenda.
	 Displacement is a complex human rights–related problem that is of con-
cern to humanitarian, peacebuilding, development, human rights, and transi-
tional justice actors, among others. In some contexts, the achievement of tran-
sitional justice objectives would be undermined if its measures did not address 
displacement. Similarly, resolving displacement may require that past human 
rights violations be addressed. But we must keep in mind that transitional jus-
tice and displacement actors also have different goals, approaches, and priori-
ties, which can create tensions and suggest the need for appropriate divisions 
of labor. The chapters that follow, and the project working papers that they 
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draw on, offer lessons learned from past experience and guidance in think-
ing about how to incorporate transitional justice into the overall response to 
displacement.
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Transitional justice is not primarily an approach to solving displacement-
related problems, and its measures have for the most part not prioritized issues 
related to displaced persons.1 Transitional justice measures do, however, have a 
bearing on displaced persons’ interests and on efforts to resolve displacement, 
in particular with regard to durable solutions, which include return and rein-
tegration in one’s place of origin, local integration in one’s place of refuge, and 
resettlement elsewhere. Integration or reintegration is key to all three of these 
solutions. The Office of the UN High Commissioner for Refugees (UNHCR) 
states that the agency is actively involved in supporting transitional justice 
measures because “refugees, as victims of human rights abuses, have an inter-
est in such activities, which will facilitate their process of re-integration.”2 Rec-
ognition of the relevance of transitional justice to displacement often focuses 
on the links between reintegration and the restoration of the rights of the 
displaced.3 “Finding durable solutions is about restoring the human rights of 
IDPs,” states the UN’s Inter-Agency Standing Committee Framework on Dura-
ble Solutions for Internally Displaced Persons, which “may entail the right to 
reparation, justice, truth and closure for past injustices through transitional 
justice or other appropriate measures.” The Framework goes on to argue that 
remedies for human rights violations associated with displacement can have 
a “major impact” on durable solutions, because the absence of such remedies 
can risk further displacement, impede reconciliation, and create a sense of 
injustice among the displaced.4 Some have even suggested that transitional 
justice efforts have received support in recent decades in part because of their 
instrumentality in enabling return.5

	 In this chapter, I explore the contributions that transitional justice can 
make to achieving durable solutions, focusing specifically on some of the 
ways in which justice measures can facilitate the integration or reintegration 
of displaced persons into communities and societies. The first section reviews 
the notions of integration and reintegration, as well as others such as repatria-
tion and reconciliation. While humanitarian, peacebuilding, and development 
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actors have been the primary force in support of reintegration, most under-
standings of the notion suggest that there is space for transitional justice 
mechanisms to play an important role. I then discuss how transitional justice 
measures can facilitate integration/reintegration at the security, economic, 
political, and social levels. In the final section, I emphasize that while transi-
tional justice may appear most relevant in situations of return, it can also play 
a role in cases of local integration and resettlement, both internally and across 
international borders.
	 My overall argument is that transitional justice can make a potentially 
positive contribution to durable solutions by facilitating the processes of 
integration and reintegration, which involve not only the displaced individu-
als themselves but also the groups with which they fled and the communities 
into which they are integrating or reintegrating. The success of these processes 
depends on many factors, including the actions taken by displaced individu-
als and groups, as well as the characteristics of and dynamics within the larger 
society; these factors are all affected by the past, and particularly by the human 
rights abuses that were connected to displacement. Transitional justice can 
therefore facilitate the processes of integration and reintegration, above all in 
the long term,6 by addressing those past abuses, which makes it relevant to the 
concerns of humanitarian, peacebuilding, and development actors. Whatever 
its success, the contributions of transitional justice are likely to be modest and 
contingent, and most significant when part of a broader program of structural 
reform and development.

Integration and Reintegration

Durable solutions to the problem of internal displacement are achieved, on 
one account, when internally displaced persons (IDPs) “no longer have specific 
assistance and protection needs that are linked to their displacement and such 
persons can enjoy their human rights without discrimination resulting from 
their displacement.” The notions of integration and reintegration are integral 
to such an understanding of durable solutions.7 In refugee situations, those 
solutions are defined as repatriation to the country of origin, local integration 
in the country of refuge, or resettlement in a third country. In contexts of inter-
nal displacement, the solutions are defined as return and reintegration into the 
place of origin, local integration in the area of refuge, or resettlement and inte-
gration into another part of the country. According to UNHCR, “Reintegration 
is a process that should result in the disappearance of differences in legal rights 
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and duties between returnees and their compatriots and the equal access of 
returnees to services, productive assets and opportunities” that address their 
legal, political, economic, and social needs.8 It is elsewhere described as “the 
complex process by which returnees are gradually reincorporated within the 
social, economic and cultural fabric of their communities, and their rights as 
citizens restored to them,”9 or a process enabling displaced persons to enjoy 
greater physical, social, legal, and material security.10 Activities that support 
integration and reintegration can be viewed as a subset of “protection,” which 
according to the International Committee of the Red Cross encompasses 
“all activities aimed at obtaining full respect for the rights of the individual 
in accordance with the letter and spirit of the relevant bodies of law, namely 
human rights law, international humanitarian law and refugee law.”11

	 The term reintegration is sometimes criticized, because it implies that a per-
son was integrated once before, which may not be the case. Often, the people 
who become displaced were previously among the more marginalized or vul-
nerable members of society. For example, the Nairobi Declaration on Women’s 
and Girls’ Right to a Remedy and Reparation argues that for women and girls, 
“reintegration and restitution by themselves are not sufficient goals of repara-
tion, since the origins of violations of women’s and girls’ human rights predate 
the conflict situation.”12 Furthermore, it can also be problematic to assume 
that the displaced are necessarily “outside” of society, particularly when dis-
placement is longstanding and refugees and IDPs may form communities of 
their own or become part of host communities. Many also maintain close links 
with their countries or communities of origin while displaced.13

	 In this chapter, I do not presume that all displaced persons were fully inte-
grated before they were displaced. I also use the terms integration and reintegra-
tion to refer to processes that can involve integrating both into a physical com-
munity in a specific location and into a broader political community. I more 
frequently use the term reintegration, however, because (a) much of the displace-
ment discourse highlights it (as a result of the prioritization by most relevant 
actors of return over other solutions) and (b) transitional justice can affect rela-
tions between citizens and their public institutions, as well as between citizens 
themselves, so it will likely have the most impact when people are returning to 
their communities of origin, where they will come in contact once again with 
the offices and representatives of those institutions that they may feel were 
responsible for their displacement. However, as I emphasize in the final sec-
tion of this chapter, many of the dynamics at play (particularly those between 
citizens) are also relevant in situations where the displaced are not returning to 
their place of origin. 
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	 While precise definitions may vary, reintegration is generally seen as a 
long-term, complex process and a concern of actors in multiple fields. Human-
itarian actors are primarily interested in providing protection and assistance 
to displaced persons while they are displaced and upon return or resettlement 
and in facilitating durable solutions, but they are inherently limited in the 
contributions they can make to the long-term process of reintegration. This 
is to be expected, since humanitarian assistance is by definition designed to 
be a short-term response to immediate, life-threatening conditions. By itself, 
it is widely acknowledged, humanitarian action is not enough to support the 
durable reintegration of massive numbers of people.14

	 As a long-term process, reintegration is also of concern to development 
and peacebuilding actors. As part of the “humanitarian reform process,”15 rein-
tegration of displaced persons is included in the work of the Cluster Working 
Group on Early Recovery, led by the United Nations Development Programme 
(UNDP). Early recovery is defined as a “multi-dimensional process, guided by 
development principles, that seeks to build upon humanitarian programmes 
and to catalyze sustainable development opportunities.”16 UNDP’s concern 
with reintegration stems from its mission, which is to address poverty and 
human development and therefore includes working with “all categories of 
populations in helping them obtain access to reasonable choices in conduct-
ing their lives and promoting social inclusion,” especially IDPs and returnees.17 
Another major development actor, the World Bank, is concerned with reinte-
gration because displacement leads to the loss of housing, land, property, jobs, 
physical assets, social networks, and resources, as well as to food insecurity, 
increased morbidity and mortality, and social marginalization. Continued 
marginalization of this type may hinder economic and social progress, both 
in host and return or resettlement areas. The World Bank’s policy objectives 
therefore call on it “to establish and/or preserve human, institutional, and/
or social capital including economic reintegration of vulnerable people, who 
include refugees and IDPs.”18 It should be noted, however, that the articulation 
of these objectives among development actors is to a large degree aspirational; 
in practice, early recovery is acknowledged to be the weakest of the clusters, 
which most humanitarians see as part of a historical failure to address the 
transition between relief and development.19

	 Reintegration is also important to peacebuilding. A Brookings Institu-
tion report explains, for example, that achieving durable solutions for the 
displaced is necessary for peacebuilding because return and reintegration can 
help to address the root causes of conflict and prevent further displacement. 
A primary link here is through stability and security: unresolved problems of 
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displacement can cause instability, and at the same time a minimum level of 
security is needed for durable solutions to be implemented. But reintegration 
can also allow people to contribute to processes of social rehabilitation, eco-
nomic development, and legitimate governance.20

	 If such economic and security elements of the reintegration of displaced 
persons have been acknowledged in the discourse, for a long time the politi-
cal side of the process has been underemphasized. According to Katy Long, 
in the 1980s attempts to find truly durable solutions for refugees were under-
mined because “repatriation” was understood to mean simply “return,” with a 
focus more on geographical return than on the restoration of citizenship and 
the relationship between citizens and their state.21 Refugees, however, suffer a 
breach of political trust that requires a political rejoining of the community—
“the remaking of citizenship and consequent re-accessing of rights through 
reavailment of national protection in the country of action.”22 A major obsta-
cle to repatriation is a lack of confidence among refugees—usually based on 
their past experience—in the ability of the state to guarantee basic security and 
dignity. “Repatriation is not just return,” argues Long, “but involves complex, 
long-term and gradual processes of reintegration and reconciliation.”23 While 
the internally displaced do not have to repatriate to their countries of origin, it 
can be argued that their relationship with the state has suffered a similar break-
down that requires a similar repair process.24

	 There is a social element to reintegration as well. As Huma Haider puts it, 
sustainable return requires “renewed social relationships.”25 It is in this context 
that the connection between reintegration and reconciliation is often made. 
Reconciliation is another concept whose precise definition varies. According 
to UNHCR, in the context of durable solutions, reconciliation involves the 
promotion of equity between displaced persons and local residents, of struc-
tures and mechanisms to promote confidence building and coexistence.26 
B. S. Chimni defines reconciliation as the consolidation of constructive social 
relations between groups, including parties to the conflict. For him, reconcili-
ation has to precede the full reintegration of displaced persons.27 More specifi-
cally, according to Pablo de Greiff, reconciliation means that citizens can trust 
one another as citizens, “that they are sufficiently committed to the norms 
and values that motivate their ruling institutions, sufficiently confident that 
those who operate those institutions do so also on the basis of those norms 
and values, and sufficiently secure about their fellow citizens’ commitment to 
abide by these basic norms and values.”28 An important point in the context 
of integration or reintegration, which will be revisited later, is that reconcili-
ation does not involve only the displaced themselves but all those affected by 
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conflict, including those who remained in their communities and those who 
left to become combatants. Equally important, though, for purposes of this 
argument, is the notion that reintegration depends on reconciliation between 
groups, which suggests a potential role for transitional justice.
	 This social element of reintegration, involving as it does social trust or 
capital, is also of relevance to the activities of development actors, who often 
seek to promote social inclusion through the implementation of development 
projects that build trust. In Guatemala, for example, microregional develop-
ment committees that were formed by UNDP acted as “counterweights” to the 
Patrullas de Autodefensa Civil, which the army had used to control internally 
displaced persons, among others, and helped to “re-establish social trust.”29 
The World Bank also provides support that may involve measures to promote 
social trust in contexts of displacement. “To provide the displaced with oppor-
tunities for equal participation and voice in local planning, alongside host 
populations or those in their home areas who never left or returned earlier,” 
suggests one World Bank paper, “consultation and participation processes 
may draw on existing forms of social capital or may require creation of new 
arrangements that replace social fragmentation with cohesion.”30

The Need to Confront the Past

As I have already mentioned, the success of these various elements of reinte-
gration—security, economic, political, and social—all require the restoration 
or protection of the human rights of formerly displaced persons. However, a 
key argument of this chapter is that successful integration and reintegration argu-
ably must include not only the current and future protection of rights but also responses to 
past human rights violations. “The sustainable reintegration of refugees and IDPs 
also has strong human rights components,” explains Vicky Tennant. “The pro-
cess of successful reintegration encompasses the reincorporation of those who 
have been failed by the state within a reshaped national identity, a reckoning with 
the past, and the elaboration of laws and reform of institutions such as the secu-
rity sector, judiciary, and human rights commissions.” Thus UNHCR’s pro-
gramming includes such activities as support to victims.31 As Megan Bradley 
puts it, “The full restoration of refugees’ rights is not only a forward-looking 
process. It must also take into account past violations of refugee rights.”32

	 Why is it important that past abuses be addressed? Broadly, the violations 
of the past can have a significant impact both on the individual who is attempt-
ing to reintegrate and the community into which she or he is reintegrating. 
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One study of Guatemalan returnees, for example, showed that the success of 
reintegration was clearly related to the returnees’ pasts, which in some cases 
included collective violence before and during the armed conflict. “Even if, 
at a later stage, the external conditions of peace and security are restored in 
the home country,” writes Tania Ghanem, “it cannot be taken for granted that 
upon return the returnee will have forgotten the cause of his flight and exile, 
and go back to the same blithe existence that characterized his/her life before 
the events that caused him/her to flee.” Return, she argues, to a certain extent 
forces a person to face his or her past.33 It can bring with it, among other things, 
fear, anger, resentment, suspicion, and emotional pain, which may make join-
ing the fabric of society more difficult. Moreover, some groups of displaced 
persons, such as women and girls, may be at risk of “double marginalization” 
during and after displacement. In addition to being displaced from their homes 
and communities, they are often denied access to whatever forms of justice 
are available in camps and settlements and stigmatized for the gender-based 
crimes committed against them.34

	 At the societal level as well, returnees may encounter significant economic, 
political, and social changes as the result of armed conflict or repression. In 
Argentina, for example, repression “produced a fear of any sort of association 
or gathering of people,” leading to a reduction of social interactions that lasted 
into the postdictatorship period. In Chile, one returnee perceived the whole of 
society to be permeated by the ideology of authoritarianism. “All of these fac-
tors,” writes Ghanem, “make identification with one’s home country difficult 
for the returnee.”35 Such society-wide effects have broader implications for the 
reintegration process. As the World Bank has noted, when returnees are able 
to reach their areas of origin, “these areas frequently have limited economic 
growth and few economic opportunities since they are characterized by the legacy 
of past conflict or by ongoing low level conflict.”36 Whether displaced persons 
are returning to their former communities or settling elsewhere, the society 
around them may be changed in significant ways by the legacies of past human 
rights violations.

Transitional Justice Measures and the Elements of  

Integration and Reintegration

There is, then, potential space for transitional justice measures to make a con-
tribution to the processes of integration and reintegration. A legacy of past 
abuses can hinder the integration and reintegration of formerly displaced 
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persons, yet the primary actors working on displacement—humanitarian, 
peacebuilding, development, and human rights—are not necessarily focused 
on dealing directly with past abuses and their impact. In this section, I map 
out some of the ways in which transitional justice efforts (including criminal 
justice, reparations, truth-telling, and justice-sensitive security sector reform) 
may serve to facilitate the different aspects of integration and reintegration. As 
Rhodri Williams argues in this volume, “Transitional justice seeks to reinte-
grate victims while simultaneously transforming the social framework they 
are to be reintegrated into.”37

Safety and Security

Transitional justice measures, particularly criminal justice and justice-sen-
sitive security sector reform (SSR) measures, may facilitate reintegration by 
improving the safety and security of—or the perception of safety and secu-
rity among—formerly displaced persons. They may also make reintegration 
more durable by helping prevent the recurrence of the abuses that often lead 
to displacement,38 even when such measures do not directly target the crime 
of forced displacement. As de Greiff has argued, prosecutorial initiatives and 
vetting measures likely serve a more preventive than deterrent function, in that 
one of their primary outcomes is the disabling of the institutional structures 
that allowed crimes to happen in the first place—that is, through the “disarticu-
lation of criminal networks.”39 If such networks, which can include public insti-
tutions and government officials, committed or facilitated the crime of forced 
displacement or other abuses that led to displacement, then their visible dis-
articulation will likely make returning populations feel safer and more secure. 
This could be particularly important for women and girls, for whom the point 
of return is particularly dangerous, both psychologically and physically.40

	 Criminally prosecuting those whose abuses forced citizens into exile can 
be a “significant expression of state responsibility” and “may serve to reas-
sure returnees that the state has reformed.”41 Prosecutions may also facilitate 
or encourage return by removing known perpetrators from security institu-
tions or local communities, thereby increasing returnees’ sense of safety and 
security. In Bosnia, Liberia, and Timor-Leste, for example, the return process 
“came up against deeply felt sentiments on the part of many that they could 
not return to a situation where the people directly responsible for the deaths 
of their relatives were living in the same village.”42 In Colombia, the representa-
tive of the UN secretary-general on the human rights of IDPs has noted a clear 
link between the reintegration with impunity of demobilized paramilitaries 
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into specific areas and low returns of IDPs. “Where the perpetrators of forced 
displacement continue to stay in the areas where they have committed their 
crimes, people are wary of returning, since they do not feel safe.”43 Criminal 
prosecutions and justice-sensitive SSR, both of which can combat impunity, 
may make a difference here.
	 Diane Orentlicher’s report on the impact of the International Criminal 
Tribunal for the Former Yugoslavia in Bosnia suggests that, while promot-
ing return was not one of its main goals, the tribunal may have contributed 
to the return of those forcibly displaced during the conflict in two ways: first, 
because people felt safer with the knowledge of increased international scru-
tiny, and second, because some individuals who had committed crimes were 
no longer able to deter returns.44 “When combined with other favorable fac-
tors,” Orentlicher concludes, “the removal of notorious war criminals can 
contribute to displaced persons’ willingness to return home and probably has 
had this effect, albeit to a limited extent.”45 Other evidence also suggests that 
the tribunal increased refugee returns—although possibly through its truth-
telling effects more than its sentencing of criminals. Plea bargaining targeted at 
low-ranking perpetrators, according to one study, was more likely to increase 
refugee returns than indictments and sentencing of higher-ranking perpetra-
tors, because of the contribution made by such pleas to truth-telling at the 
local level.46

	 However, since many perpetrators of the crimes connected to displacement 
do stay in the areas where they committed those crimes, and since criminal jus-
tice efforts will likely only reach a small number of people at most, the reform 
of security institutions, such as the police and military, may be an even more 
important factor in post-conflict return and reintegration. This will especially 
be the case if the reform is justice sensitive, involving such elements as the 
removal of human rights abusers and the redress of ethnic and gender imbal-
ances in the security sector. If “previous structures of past leadership that threat-
ened those who left are still in place,” either locally or nationally, then “return-
ing minorities may feel at risk, and rightfully so.”47 According to one report, 
“The presence of armed groups, whether belonging to regular forces or militias, 
may create a serious obstacle to return and may be considered as a threat by 
potential returnees due to their past behavior, ethnic origin or lack of discipline. 
This is especially true where these forces have caused the displacement suffered 
by returnees, for example in Colombia.”48 Similarly, in Iraq, where some of the 
almost 5 million displaced persons have begun the process of return, many find 
those responsible for their displacement in charge of neighborhood security, as 
members of the police, army, or Awakening Councils.49
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	 According to Madeline England, justice-sensitive SSR can contribute to the 
reintegration of displaced persons in several ways. These include (1) providing 
physical protection for returnees and effective rule of law by police and mili-
tary that act with integrity and are subject to accountability, thereby foster-
ing an environment conducive to the returnees’ reconciliation with the local 
population, and (2) building the legitimacy of the security sector in the eyes of 
returnees, by encouraging their empowerment by way of ownership of secu-
rity institutions and increasing their representation.50 In terms of legitimacy 
and ownership, while efforts to ensure mixed representation in the security 
sector in Kosovo were not intended to directly facilitate reintegration, they 
did so indirectly by fostering general reconciliation. When police officers rep-
resent minority returnees and speak their language, returnees feel that they 
understand their concerns.51 In postwar Bosnia, the UN’s police reform efforts 
included a minority recruitment policy that was specifically aimed at attract-
ing the return of minority refugees.52

Economic Integration/Reintegration

Reparations in the form of property restitution, compensation, or other ben-
efits may facilitate reintegration into and active participation in the commu-
nity, enabling the rebuilding of sustainable livelihoods.53 Indeed, restitution of 
housing, land, and property is seen by many to be a precondition for durable 
solutions precisely because it enables reintegration.54 Reparations and restitu-
tion can “make invaluable contributions towards increasing returnees’ physi-
cal, legal and socio-economic security, while expanding the range of choices 
the refugee can make in the context of the return process.”55 According to 
the International Organization for Migration, reparations programs are an 
important component of durable solutions because they facilitate the volun-
tary return of displaced persons by “recognizing that injustice has occurred 
and providing material remedies that assist the integration of displaced per-
sons in their places of origin.”56 Reparations and restitution can be crucial to 
economic well-being for formerly displaced families, especially female-headed 
households.57 Truth commissions, for their part, can make recommendations 
for reparations and restitution programs that take into account the particular 
economic reintegration needs of the displaced.58

	 Despite the fact that possession of land, housing, and property is acknowl-
edged to be essential to recovery and livelihoods, restitution and compensa-
tion for displaced persons represent a major challenge that in most situations 
has not been dealt with successfully.59 In Bosnia, for example, because many 
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of those responsible for ethnic cleansing remained in power after the conflict, 
minority returns were blocked by those tasked with carrying out the restitu-
tion process.60 The absence of restitution and compensation programs, partic-
ularly when other returning groups such as ex-combatants receive assistance 
through disarmament, demobilization, and reintegration (DDR) programs, 
can disrupt the overall reintegration process. “If the broader goal of reintegra-
tion is to be achieved,” argues Marina Caparini in this volume, “it is vital that 
an appropriate balance govern the provision of assistance to different parties, 
civilian and ex-combatant, who were affected by the conflict.”
	 While in many cases of mass displacement it will be difficult if not impos-
sible to provide material reparations, such as compensation, to displaced per-
sons simply because they were displaced—as a result of resource limitations 
and other practical constraints, given the number of people involved61—it 
should nevertheless be possible to ensure that those benefits that are distrib-
uted are targeted to the actual needs of the displaced. In Turkey, the Compen-
sation Law is not gender sensitive but “blind to the special needs of displaced 
women and the sexual crimes committed against them during the war.”62 In 
Peru, displaced persons’ demands for assistance included two that were specific 
to their experiences of displacement: psychological assistance (normally not 
a priority among the poor when resources are scarce) and education (which 
their children had missed while displaced).63 If groups of displaced are among 
those eligible for reparations, it makes sense to tailor the benefits according to 
such articulated needs. Collective reparations may be particularly appropriate 
when resource constraints would prevent all displaced from receiving individ-
ual benefits and possibly for indigenous and other strong, cohesive communi-
ties that were displaced together.

Political Integration/Reintegration

Transitional justice measures may affect the political reintegration of formerly 
displaced persons at a broad, indirect level. To see this potential contribution, 
consider that the different elements of a comprehensive transitional justice 
policy are arguably meant to provide recognition to victims and to foster civic 
trust. They can be interpreted as efforts to institutionalize the recognition of 
individuals both as victims of human rights abuses and as rights bearers, as 
well as to promote civic trust between citizens and between them and their 
institutions.64 In one sense, as de Greiff has argued, transitional justice can 
be thought of as comprising efforts to enable the activity and participation 
of citizens who were previously marginalized or excluded. This process of 
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integration, “of not just turning victims into citizens but thereby of strength-
ening inclusive citizenship,” has an effect beyond the population of direct vic-
tims. By reaffirming basic norms, transitional justice efforts can strengthen 
citizenship in general.65

	 This can have a specific bearing on the displaced, many of whom are 
already marginalized. Those who are forcibly displaced during conflict often 
suffer not as the unavoidable result of armed conflict but because their rights 
are violated as a consequence of specific and intentional policies and actions, 
as well as the inaction, of state and non-state actors. For such people, measures 
taken to recognize them as rights bearers and to reestablish trust in fellow 
citizens and government institutions may reinforce the positive outcomes of 
other responses to displacement. As Megan Bradley explains, displaced per-
sons can be among those with the least confidence in their states. Her notion of 
“just return” therefore involves putting returning refugees on an equal footing 
with others and establishing a new relationship of rights and duties between 
the state and its returning citizens.66

	 The facilitation of political reintegration of displaced persons can hap-
pen in various ways. Engaging with the displaced at the political level is about 
empowering them by including their voices and restoring their ability to make 
claims. As England writes, “Including displaced voices in this SSR process is a 
critical part of reintegration.”67 In Timor-Leste, the participatory nature of the 
community reconciliation processes that were part of the truth commission’s 
work and their incorporation of traditional customs “strengthened governance 
structures at the local level, which in turn facilitated reintegration and com-
munity reconstruction processes.”68 From a gender perspective, a transitional 
justice measure such as reparations that engages with women and empowers 
them to act can help overcome the perception of female displaced persons as 
passive victims and recipients of aid.69 More broadly, according to Bradley, a 
transitional justice measure such as reparations can restore the refugee’s abil-
ity to make claims against the state in several ways—in particular, it can “re-
position the refugee as a citizen with legal and moral entitlements.”70

	 At the same time, though, it is important to note that limitations on the 
number of victims who actually benefit from transitional justice processes 
(which can result from both resource constraints and political decisions) can 
have a detrimental effect on integration: those who feel they were victim-
ized but do not receive the recognition as victims that other groups do may 
feel increased dissatisfaction. Furthermore, displaced persons may feel dou-
bly wronged if transitional justice measures do not specifically acknowledge 
them. In Colombia, for example, some IDPs felt wronged once because they 
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were displaced and a second time when other victims, such as relatives of the 
disappeared, received recognition and compensation.71

	 At a different level, transitional justice measures can facilitate political rein-
tegration through their capacity to catalyze the organization of groups in civil 
society, or as de Greiff puts it, the “articulation of networks.”72 Justice mea-
sures such as reparations programs and truth commissions have been shown 
to play a role in catalyzing civil society organizations in countries such as Peru, 
South Africa, and Morocco.73 This articulating capacity can also have an effect 
on those civil society organizations representing the interests of displaced per-
sons. In Colombia, displaced women’s groups have mobilized in response to 
rulings of the Constitutional Court on the government’s obligations regard-
ing displacement and the Justice and Peace Law. As Donny Meertens explains: 
“For the displaced women and their associations, ‘being a victim’ has acquired 
a new political and practical meaning, beyond the former status of ‘displaced 
people.’ They now want the government to go beyond the traditional param-
eters of humanitarian assistance. Women organized in victim’s organizations 
in order to present their claims during the hearings with paramilitaries in the 
Justice and Peace process.”74

	 The extent of this catalyzing effect, though, will likely be greater if there 
is some level of organization among the displaced population to begin with. 
In Guatemala, for example, returning refugees had been able to use their time 
outside the country, in Mexico, to organize and negotiate with the Guatema-
lan government. When the truth commission process began after their return, 
the returnees were able to participate, having already “created a precedent by 
their forthright manner of recounting their experiences.” They therefore had 
the “capability to speak out.”75 This level of organization among the displaced 
may not always obtain, however. In Liberia, the truth commission did reach 
out in important ways to refugees and members of the diaspora, but it did not 
do the same for the country’s internally displaced, in large part because civil 
society representation of internally displaced persons was almost nonexis-
tent,76 which also made it difficult for civil society to represent the displaced 
population’s interests in the SSR process.77

	 Part of the issue here pertains to visibility, which may be different for refu-
gees and IDPs. When their country of origin is under the rule of a repressive 
regime, refugees may find more political space and freedom to organize in their 
host country. In the case of armed conflict, refugees simply may be more vis-
ible than those who are internally displaced but remain among a much larger 
war-affected population. It has been pointed out, for example, that returnees 
are in general more difficult to study than refugees because “once they return 
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to their country they are less visible, as they officially lose their refugee status 
and become part of the population again.”78 However, the opposite can also be 
true. Within Colombia, organizations representing IDPs are among the stron-
gest victims groups, while Colombian refugees in Panama and Venezuela are 
much less visible.79 Either way, the less visible and organized, the less likely 
groups of displaced persons will be to engage in transitional justice processes.
	 Furthermore, there may be significant obstacles to organizing in a context 
of displacement. Displaced populations often are geographically scattered, 
poorly educated or illiterate, speakers of different languages, mistrustful of 
other ethnic or religious groups even among themselves, absorbed by formi-
dable daily challenges, and fearful of reprisals. One 2011 report claimed that 
more than sixty IDP leaders advocating for land rights in Colombia were mur-
dered in recent years.80 Lack of documentation and financial resources present 
additional obstacles. Problems may also lie in the design and implementation 
of transitional justice measures, which are much more likely to catalyze net-
works among displaced populations if they engage those populations directly 
and respond to their justice claims and needs. In Turkey, for example, the gov-
ernment did not consult the displaced at all before the enactment or during the 
implementation of the Compensation Law, which as a result has not catalyzed 
solidarity, with most civil society groups ignoring the law.81 
	 The articulation of networks among the displaced through engagement 
with transitional justice measures can have important political and develop-
ment-related outcomes, but the potentially negative consequences should not 
be ignored. For example, the displaced are not the only ones who organize 
in response to justice processes, and competition or tension between groups 
representing various interests can result, which may be harmful to levels of 
trust and reconciliation in a society. As Peter Van der Auweraert points out in 
this volume, in some contexts, such as Colombia, the displaced may be more 
advanced in their ability to politically organize than other, nondisplaced vic-
tims. This may contribute to a perception that international attention focuses 
exclusively on IDPs, which can cause “resentment and anger among other vul-
nerable groups,” as well as “victim competition.”82 The nature of the civil soci-
ety groups that mobilize around transitional justice should also not be taken 
for granted. Instead of legitimately and effectively representing the interests of 
the displaced, for example, they may turn out to be selective and exclusionary, 
elitist, ineffective, or unaccountable to their constituencies.83
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Social Integration/Reintegration

In many post-conflict situations, tensions can linger between those who were 
displaced and those who remained in their communities. Both groups may 
have suffered during the conflict, but their experiences will not necessarily 
be mutually understood. “Feelings of betrayal on the part of those left behind 
are a serious impediment to the process of social repair,” writes Haider, “espe-
cially when those departing had knowledge of an impending assault on their 
town or village and said nothing. Return in postconflict societies requires such 
experiences to be overcome. Restoration of relationships, in turn, requires 
restoration of trust.”84 The displaced may be afraid of accusations that they 
deserted and avoided the suffering of those who stayed. Indeed, such percep-
tions among those who stayed behind may be based on a lack of knowledge 
and understanding of the experience of displacement or on the denial of the 
initial events and abuses that led to the displacement. One returnee spoke of a 
“culture of war” and a “culture of exile,” in which the groups “did not recognize 
each other.”85

	 In Bosnia and Herzegovina, for example, many refugees returning to Sara-
jevo reported facing resentment and discrimination, which led to feelings of 
marginalization and alienation, and difficulty establishing or finding housing, 
jobs, and livelihoods. “Many returnees,” writes Anders Stefansson, felt “they 
[were] being accused by the stayees of betraying Sarajevo and BiH by fleeing 
abroad.” At the same time, the experiences of the refugees and diaspora were 
for the most part missing from media coverage and public debate, to the point 
of “bordering on being a cultural taboo.” Those who stayed in Sarajevo during 
the war were seen by some returnees as holding a “monopoly on suffering” 
and by others as inferior because of their experiences of “war, brutality and 
social degradation.” All of this led to a “mental division” that made it “difficult 
for returnees to develop normal relations with stayees.”86 Similarly, in Guate-
mala, returnees experienced tensions with those who had remained at home, 
some of whom had suffered torture and other violence. “While the returnees 
had faced traumatic flights and endured difficult conditions in Mexican refu-
gee camps,” observe Ellen Long and Lynellyn D. Long, “they had escaped the 
daily control of the army and environment of terror.” The resulting tensions 
between these groups led to disputes over such issues as land and property.87

	 In cases such as these, truth-telling efforts may serve to reduce tensions 
between those who stayed and those who were displaced by revealing and 
validating the experiences of the different groups, thereby potentially facili-
tating return/reintegration processes.88 In Peru, the Truth and Reconciliation 
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Commission (Comisión de la Verdad y Reconciliación—CVR) helped to estab-
lish a better public understanding of the phenomenon of displacement. In cit-
ies, where many internally displaced ended up, they were often treated with 
contempt for having come from areas controlled by the insurgent group Shin-
ing Path and were therefore associated with “terrorism.” The CVR played an 
important role in destigmatizing the displaced, that is, in letting people see 
what they had left behind in order to escape the Shining Path.89 In Guatemala, 
the report of the Commission for Historical Clarification (Comisión para el 
Esclarecimiento Histórico—CEH) recognized the suffering and stigma experi-
enced by the displaced, in addition to the negative impact of state discrimina-
tion on return and reintegration.90 
	 Truth-telling may also facilitate return and reintegration of perpetrators 
of crimes. Participation in Timor-Leste’s commission was seen as a way to 
encourage the return of refugees in West Timor camps.91 Returning refugees 
who had committed “lesser crimes” could participate in the commission-
facilitated community reconciliation processes—community-based hearings 
where perpetrators and members of the community came together to deter-
mine measures that would enable the perpetrators to reintegrate into the com-
munity. Several years later, following the crisis of 2006, dialogue and mediation 
teams (which could be seen as less formal truth-telling mechanisms) facilitated 
the social reintegration of displaced persons back into their communities.92

	 Reparations may also play a role in facilitating social reintegration by 
reducing resentment between groups. As discussed earlier, reparations ben-
efits distributed to those who were displaced may help individuals rebuild their 
livelihoods. In addition, reparations to those who remained in their places of 
origin but were victims of other human right abuses could further facilitate 
reintegration for those who were displaced. Consider, for example, a case in 
which displaced persons returning to a community were to receive assistance 
in the form of humanitarian aid and returning ex-combatants were to receive 
benefits through a DDR program, while those who remained in the commu-
nity but suffered from a series of violations received either no reparations or 
the mere promise of reparations somewhere down the line. It would be rea-
sonable to expect some degree of resentment toward the returnees.
	 There is plenty of evidence that assistance provided to displaced persons 
can indeed foster such resentment. In Guatemala, for instance, UNHCR found 
that assistance to returnees “tended to set off the returnees from their non-
repatriate neighbors and, in some cases, this caused resentment.” On the other 
hand, in addition to jump-starting livelihoods, quick impact projects in some 
places contributed to reconciliation because the communities next to those 
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of returnees believed that their needs were being considered as well.93 Rein-
tegration assistance is most effective, Tennant argues, when provided on a 
community-wide basis seeking to foster reconciliation.94 Development actors 
such as UNDP and the World Bank have also emphasized the importance of a 
balance among aid to different groups. UNDP has observed that development 
programs exclusively covering certain population categories, such as IDPs and 
demobilized combatants, are often unsustainable because they tend to alienate 
other members of the local community.95 The World Bank warns of the risk 
of “perceived marginalization” if all groups are not targeted with assistance.96 
In many situations, then, providing reparations to the nondisplaced who were 
victims of abuses could contribute to a more balanced environment in which 
reintegration is less hindered.
	 Of course, there is always the risk that reparations provided to displaced 
persons will also face resistance or incite competition, although that will 
depend on the specific context and the nature of the program. In Timor-Leste 
in 2006, compensation from the government was not called “reparations” in 
part because of the fear that the term would lead to divisions; this fear, how-
ever, stemmed from the fact that victims of human rights abuses in previous 
periods had not been awarded reparations benefits. The financial assistance 
that was provided to the displaced in 2006 was able to facilitate the reintegra-
tion of families without causing “social jealousy” partly because the beneficia-
ries took steps to share the money with others—in some cases giving those 
who had occupied their houses or lands in their absence a portion of the cash 
grant for “taking care” of the properties—and partly as a result of the work 
of the dialogue teams mentioned earlier.97 In Turkey, however, the Compen-
sation Law has been deeply divisive, because the number of applicants who 
are rejected and the different amounts awarded establishes a perceived hierar-
chy of victims.98 Similarly, even the recommendations of truth commissions 
regarding potential reparations may foster competition, and if they go unim-
plemented, “may lead them [victims] to develop unrealistic expectations of the 
process” that could undermine reintegration and reconciliation efforts.99

Local Integration and Resettlement

Much of the discussion in this chapter about the ways in which transitional 
justice measures can facilitate reintegration of displaced persons seems most 
applicable in cases of return. Nevertheless, the dynamics under discussion can 
also play out in situations of local integration or resettlement elsewhere. No 
matter where the displaced integrate, they need to integrate into a community 
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and a society, not just a physical place. The outcomes associated with transi-
tional justice measures have to do not only with the relationships between citi-
zens and their state institutions but also with relationships between citizens 
and groups. People displaced from a rural town to an urban center within their 
own country and who remain there, for example, may still need to be politi-
cally reintegrated. IDPs and refugees who integrate locally, wherever that may 
be, may still find their social integration hindered by the attitudes of the local 
community. Indeed, according to a recent Brookings Institution report, the 
factors affecting the success of local integration include the attitudes of the 
host community, how the members of that community view the causes of dis-
placement, and how they view the displaced (for example, either as innocent 
victims or as responsible in some way for the conflict), as well as the attitudes 
of the displaced population, including their views of the host community and 
its involvement in the conflict and their own displacement.100 As discussed ear-
lier, these are factors that justice measures may affect. 
	 Return has long been the preferred durable solution to displacement 
among policymakers and practitioners, but there is growing recognition that 
it is not always possible and that protracted situations of displacement101 and 
processes such as urbanization102 make a narrow focus on return unwise.103 
Displaced persons’ preferences are also often affected by their experiences. As 
one recent report points out: “IDPs are not a monolithic group and their settle-
ment preferences vary based on their personal experience and circumstances 
of war, even within one family. Individuals, families or groups from specific 
areas may have gone through traumatic experiences, which may make them 
opt for local integration even if return is considered possible by others.”104 In 
Colombia, for example, 80 percent of internally displaced persons wish to inte-
grate locally.105 Often, the displaced from rural areas settle in crowded urban 
centers, where they are not treated differently from other poor people: “Their 
particular reintegration needs, derived from consequences of their forced 
displacement and losses, are neither recognized nor addressed, leaving them 
vulnerable to abuse, subject to violence, and feeling that they have suffered 
injustice.”106

	 It is important therefore that transitional justice not be seen as or become 
a tool of return—relevant only in cases of return—or a means of restricting 
the choices available to displaced persons.107 Not only should transitional jus-
tice try to adhere to the idea that any return home must be a choice,108 but 
some have argued that an important aspect of redress is the ability to choose 
a solution in itself.109 “Part of the crime of forced migration is that it robs peo-
ple of the chance to make choices about where and how they will live,” writes 
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Bradley. “Focusing on choice as a key part of a dignified return is therefore 
itself a kind of redress.”110

	 Restitution of housing, land, and property, and reparations in the form of 
compensation or other benefits provide the clearest examples of how justice 
measures can facilitate integration somewhere other than the community of 
origin. As noted by the World Bank, restitution can provide capital to help 
IDPs and refugees build a future elsewhere.111 Patricia Weiss Fagan agrees: 
“Without surrendering their hopes of an eventual return to their original 
homes, such returnees probably will accept alternative locations if condi-
tions are favorable. This is more likely if they are treated justly and are able to 
receive some form of compensation for their losses.”112 In Bosnia, property 
restitution was provided to beneficiaries whether they returned or not, thus 
affording them “income and assets (through sale, rental, or exchange of res-
tituted properties) that could help them with local integration elsewhere.”113 
Leila Hilal argues that a similar, noncoerced rights-based option, one that 
delinks return and restitution, would facilitate the resettlement of Palestinian 
refugees outside of Israel or allow them to return with the freedom to settle 
in urban locations. It would, she writes, “empower refugee families to make 
decisions regarding return without sacrificing all forms of justice.”114 In many 
cases, however, delinking restitution and return may be difficult because of the 
political or legal context. In customary systems, for example, it may be difficult 
to delink restitution from return because in such contexts the right to land is 
often understood to be integrally related to the use of that land.115

	 Other transitional justice measures may also facilitate local integration. As 
pointed out earlier, in Peru the truth commission process was able to destig-
matize internal displacement, which had been associated with terrorist control 
of certain regions, thereby helping displaced persons to integrate into the cities 
where they had settled.116 Justice-sensitive SSR processes that are implemented 
in the host country may also enable local integration. In Chad, for example, 
reform of the security sector there was aimed at the protection of refugees 
from Darfur—protection that may allow those refugees to make freer choices 
about where to integrate.117

Conclusion

In this chapter, I have tried to map out some of the ways in which transitional 
justice measures can contribute to achieving durable solutions for displaced 
persons. My focus has been on the ways in which transitional justice can, in 
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modest but important ways, facilitate the integration or reintegration of dis-
placed persons into society. These processes are complex and long term, so it 
is likely that the contributions of justice measures will be most pronounced in 
the long term. Transitional justice can help achieve the justice-related goals of 
providing recognition to victims, as both victims and citizens, and of foster-
ing civic trust between citizens and between them and public institutions.118 
This indirect contribution, which has both political and social dimensions, 
does not necessarily require that justice measures directly address the issue of 
displacement (although the effect may be enhanced if they do so). Transitional 
justice can also affect reintegration in more direct ways, not only politically 
and socially, but also with regard to safety and security conditions and eco-
nomic integration. While most of the examples discussed are most relevant in 
contexts of return, the dynamics of facilitating reintegration are similar when 
displaced persons integrate locally in their host communities or resettle in a 
third location.
	 Various contextual factors will affect the extent to which transitional jus-
tice can facilitate the integration and reintegration of displaced persons, as well 
as the extent to which the process of integrating into society is actually ben-
eficial for the displaced. The society to which they return may not have been a 
very just one to begin with. For example, as Lucy Hovil explains, the pre-con-
flict context may have been profoundly biased against women, creating a need 
to address the already existing inequalities and discrimination.119 The extent to 
which transitional justice can contribute to the transformation of a society is 
beyond the scope of this chapter, but it is clear that on their own, transitional 
justice measures can make only a modest contribution in this regard. As Wil-
liams argues, a purely corrective approach to restitution privileges return and 
restoration of property relations, while a development or distributive justice–
oriented approach would require the actual transformation of legal and social 
relations.120 For displaced persons to reintegrate into a just and peaceful soci-
ety, that society will usually require a much broader program of institutional 
and structural reform and development. If transitional justice and efforts to 
deal with the past can be integrated in a coherent fashion into that broader 
program, then the process of reintegration may better serve the needs of the 
formerly displaced. At the same time, however, the implementation of transi-
tional justice measures can serve as a signal to the displaced that a society has 
already begun to take steps toward reform, and that it is committed to becom-
ing the kind of society they would want to live in.
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This edited volume explores the connections between two fields—transitional 
justice and displacement—that have largely developed independently of one 
another. The impetus for the study includes increased contact in the field 
among a wide array of organizations,1 including humanitarian organizations, 
development agencies, justice and human rights organizations, and peace-
building actors, which are drawn to the same flash points of conflict, human 
rights violations, and states in need of rebuilding. Operating in common coun-
try contexts leads to increased opportunity for interactions between these 
various types of actors, which has sometimes led to tensions. While previous 
studies have explored relationships between development and transitional 
justice actors or displacement and peacemaking initiatives,2 this project seeks, 
among other things, to address the challenges and opportunities presented by 
interactions between displacement and transitional justice actors.
	 In this chapter, I address the specific concerns of humanitarian actors 
regarding transitional justice in contexts of displacement. I begin with a 
description of the typical concerns of displacement actors, and the humani-
tarian community more broadly, toward transitional justice. In particular, my 
focus is on two concerns: (1) that displaced persons are inadequately involved 
in transitional justice processes, which as a result do not deliver enough con-
crete benefits to them, and (2) that transitional justice efforts can complicate 
or hinder the work of humanitarians by provoking national authorities to 
restrict access to those in need. I then set out suggestions for bridging, to some 
extent, the divide between displacement and transitional justice actors. My 
main argument is that a multifaceted approach to transitional justice, which 
includes both judicial and nonjudicial measures, should, in a number of ways, 
mitigate the concerns I have mentioned and in some instances even point the 
way toward potential cooperation. Furthermore, the timing of justice mea-
sures should also temper those concerns, and the fact that measures are often 
implemented sequentially rather than simultaneously may have positive impli-
cations for the engagement of the displaced. Displacement and justice actors 
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often operate alongside each other and face common challenges, and the 
achievement of their long-term goals can be interdependent. It is therefore in 
the interests of both to attain a certain level of coexistence if not cooperation.
	 I use the term displacement actors interchangeably with humanitarian actors in 
this chapter, although there are organizations in the larger humanitarian com-
munity that do not act on displacement issues. Among the UN agencies and 
intergovernmental organizations serving refugees and internally displaced 
persons (IDPs) are the Office of the High Commissioner for Refugees (UNHCR), 
the International Organization for Migration, and the World Food Program. 
Other non-state humanitarian actors that provide assistance to displaced per-
sons include the International Committee of the Red Cross (ICRC), Doctors 
without Borders, and the Norwegian Refugee Council. A wider range of orga-
nizations would fall under the umbrella term humanitarian, and the arguments 
in this chapter not pertaining specifically to displacement are intended to rep-
resent the general disposition of humanitarian organizations. Other actors 
that work to resolve problems associated with displacement include those in 
the fields of development, human rights, and peacebuilding. Each group in this 
diverse range may have its own particular set of concerns, but the arguments 
presented here should have some relevance for those actors as well.
	 References to transitional justice actors will encompass both actors and insti-
tutions tasked with carrying out various measures and mandates aimed at 
redressing the legacies of massive human rights violations. These include 
nongovernmental organizations (NGOs) such as the International Center for 
Transitional Justice as well as UN bodies such as the Office of the High Com-
missioner for Human Rights that promote accountability for human rights 
violations and other aspects of transitional justice. The International Criminal 
Court (ICC), the International Criminal Tribunal for the Former Yugoslavia 
(ICTY), the International Criminal Tribunal for Rwanda (ICTR), various truth 
commissions, and reparations and restitution programs are examples of bod-
ies carrying out transitional justice mandates that will also be referred to below 
as transitional justice actors or institutions.

Concerns among Humanitarian Actors about  

Transitional Justice: Engagement and Access

Transitional justice is not praised by all segments of the humanitarian com-
munity. Discrepancies between the objectives and approaches of the two fields 
can cause tensions around such issues as the participation of displaced persons 
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and the access of humanitarian groups to those populations. Displacement 
actors, and humanitarians in general, have a more immediate and focused 
mandate than transitional justice proponents. Their fundamental objective is 
to save lives while remaining impartial and neutral; while they may be explic-
itly committed to particular values, including human rights principles, they 
typically do not take sides in political debates and conflicts. Humanitarians 
must be willing to work with, or around, state and non-state actors to deliver 
critical aid to those in need. In contrast, transitional justice actors are often 
perceived as taking sides in matters concerning state and non-state actors, 
which can create unease among humanitarians. Transitional justice is inher-
ently a political process, one that calls for public recognition of wrongdoing 
and various forms of accountability, including criminal justice. It implicates 
individuals as well as institutions and therefore provokes political resistance. 
Despite these basic differences in approach, though, an increasing tendency 
of humanitarian actors to take a rights-based approach is leading to recogni-
tion of the interests they share with transitional justice actors.3 Notions such 
as protection and durable solutions, for example, are predicated on the protec-
tion and restoration of human rights. However, this rights-based approach is 
contested by humanitarians because of the potential for its political nature to 
undermine neutrality. 
	 The recognition of common interests between humanitarian and transi-
tional justice actors, however, does not always lead to collaboration or coop-
eration. One reason for this is that humanitarian actors are often no longer 
present when transitional justice measures are implemented.4 However, tran-
sitional justice is increasingly being applied in countries where conflict and 
displacement are ongoing, such as Colombia. But even when humanitarian 
organizations are still present, working together is not the norm. Furthermore, 
IDPs and refugees are unlikely to be involved in the design or implementation 
of transitional justice programs,5 which may leave humanitarian actors reluc-
tant to collaborate with these programs.
	 A number of factors explain the historical lack of involvement of displaced 
persons in transitional justice efforts, though the combination of geographic 
dispersion and limited government capacity are both significant. Displaced 
populations are not static—returns, secondary displacements, and local inte-
gration are likely to occur simultaneously—often making it difficult (even 
when there is political will) to involve them in planning and operating tran-
sitional justice programs. The location of IDPs and refugees when transitional 
justice measures are implemented has implications for the impact of those 
programs on displaced persons. In some instances, refugees and IDPs may be 
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located far from capital cities where truth commissions and criminal tribu-
nals typically carry out their work. Camps are the easiest sites for gathering 
information on displaced populations and where many humanitarian actors 
focus their assistance; however, being located outside capital cities does not 
automatically mean the displaced are in camps. Most refugees and IDPs are 
dispersed in either rural or urban areas outside of camps, where it is harder 
for humanitarian, government, or transitional justice actors to reach them. 
Furthermore, IDPs find it much more difficult to maintain organizational ties 
developed in camps once they have left,6 which affects their ability to partici-
pate in transitional justice and other processes.7 But regardless of where they 
settle during displacement, inclusion of IDPs and refugees has not been a sig-
nificant component of transitional justice measures. This may particularly be 
the case in ongoing and protracted displacement contexts.
	 Displacement actors also often feel that transitional justice initiatives do 
not deliver enough concrete benefits for refugees and IDPs. It can be trying 
enough for the displaced to see what they perceive as preferential treatment 
for ex-combatants through the benefits of a disarmament, demobilization, and 
reintegration program or impunity for human rights violators who were either 
directly or indirectly responsible for their displacement.8 When transitional 
justice measures are set up and displaced persons are excluded, such that their 
particular justice claims and experiences go unaddressed, this frustration can 
be even greater. This is one reason to encourage greater coordination between 
displacement and transitional justice actors when circumstances dictate that 
their paths will cross in a given country context.
	 At the same time, operating in the same countries or responding to the 
same crises as transitional justice practitioners can generate additional sources 
of concern for humanitarian actors. For instance, both groups rarely have 
sufficient funding to carry out their work and may see each other as competi-
tors for funding from donors. Responding to humanitarian emergencies is 
an expensive undertaking, and from a displacement perspective, not enough 
aid finds its way to assisting IDPs and refugees. Thus, although displacement 
actors may see value in transitional justice measures, they will understandably 
continue to prioritize their own efforts9 and may view justice processes as hin-
dering those efforts by absorbing scarce resources.
	 In addition to their concerns over funding competition, humanitarian 
actors may find access to their target populations disrupted because of the 
actions of others in pursuit of justice. The ICC is one example of a transitional 
justice institution that regularly receives criticism from the humanitarian com-
munity. Although criminal prosecutions are only one aspect of transitional 
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justice, they are frequently cited as being the sort of politically charged initia-
tive that can affect the work of humanitarian actors. One clear example of this 
effect was when humanitarian workers in Uganda were attacked after the ICC 
issued arrest warrants for leaders of the Lord’s Resistance Army.10 In retalia-
tion for the court’s actions toward the rebel group, the group made the entire 
international community present in the region a target for reprisals. In a simi-
lar scenario, humanitarian organizations were pestered, interfered with, and in 
some cases expelled from Darfur in retaliation for the criminal charges leveled 
by the ICC against President Omar al-Bashir of Sudan.
	 The Uganda and Darfur examples demonstrate that humanitarian and 
other groups can be put at risk or expelled from operational space whether or 
not they are associated with the transitional justice measures that provoke such 
responses.11 Concern is even greater when humanitarians choose or are forced 
to cooperate directly with those measures, particularly when they involve pro-
viding evidence to criminal justice processes. Humanitarian workers often 
see firsthand the consequences of human rights abuses—deaths, mutilations, 
rapes, displacement, families torn apart. They hear directly from affected peo-
ple every day, and many on a personal level want to see those responsible pun-
ished for their crimes, so they usually support efforts to bring perpetrators to 
justice. But working for humanitarian organizations limits their ability to get 
involved in justice issues, particularly during ongoing conflicts.
	 Humanitarians often wish to limit or avoid participation in transitional jus-
tice efforts for good reason. While free to support transitional justice efforts, 
they are not generally eager to offer evidence in specific criminal cases, because 
of the risk it may bring to themselves, their access, or the people they are try-
ing to reach. Nevertheless, sometimes humanitarians’ participation in criminal 
justice proceedings against human rights violators is not voluntary. The ICTY 
and ICTR carry the weight of article 7 of the UN Charter, which compels states 
to support requests for evidence from the courts.12 The broad mandates given 
to the ICTY and ICTR also give these bodies the power to ensure organizations 
and individual actors provide evidence when called for.13 In response to the 
requirement to testify, humanitarians can take a number of steps: request that 
the sources of their testimony not be revealed, seek special protection mea-
sures for the safety of witnesses, or appeal for a leave of absence to produce 
a written testimony from outside the country rather than appear in person.14 
Exceptions to the rule have been made—the ICRC, for example, enjoys testi-
monial immunity at the ICC—while certain loopholes and organizational 
policies have created workarounds for some additional humanitarian actors 
as well. For instance, in addition to the states not party to the Rome Statute, 
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which are not bound to cooperate with the ICC, humanitarian organizations 
can find a similar reprieve by proving that their information is confidential 
and not subject to subpoena. The ICTY and ICTR have both worked around 
different legal challenges to exempt various actors, including humanitarians, 
a journalist, and an interpreter, from being forced to testify, so there are some 
protective precedents for humanitarian organizations fearful of the risks of 
involvement in transitional justice efforts.15

	 In sum, while some humanitarian actors have confidentially turned over 
evidence and information to prosecutors at international tribunals such as the 
ICTY and ICTR,16 most keep a healthy distance from criminal justice mecha-
nisms. Not only do they wish to avoid collecting or presenting evidence, there 
is also recognition that even to explicitly support the establishment of these 
mechanisms can be seen as a political act. Moreover, humanitarian agencies 
recognize that they may have to work in the future with those committing 
atrocities in order to ensure the provision of humanitarian relief.17 The con-
cerns that humanitarians have about transitional justice need to be taken seri-
ously. It is important to note, however, that these concerns often focus on one 
element of transitional justice—namely, criminal justice—and that they are 
heightened in the particular contexts of ongoing conflict and displacement.

Addressing the Concerns of Humanitarian  

Actors about Transitional Justice

In this section, I argue that some of the ways in which transitional justice mea-
sures are designed and implemented can lessen humanitarian actors’ anxiety 
about working alongside or collaborating with these programs. The adoption 
of a multifaceted approach should mitigate some concerns by demonstrat-
ing that transitional justice is not just about criminal justice but also requires 
reparations, truth-telling, and institutional reform. Furthermore, the timing 
and sequential nature of transitional justice measures can help augment the 
involvement of displaced persons in those measures, thus mitigating humani-
tarian concerns about their effectiveness.

A Multifaceted Approach to Transitional Justice

Given that many of the concerns expressed by humanitarian actors about 
transitional justice are specific to criminal prosecutions, the endorsement of a 
multifaceted approach to transitional justice is, from a displacement perspec-
tive, an important consideration. While the term holistic approach has different 
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connotations to different actors, in transitional justice it refers to the imple-
mentation of a set of multiple measures that are complementary, both prac-
tically and conceptually. These measures can include but are not limited to 
criminal prosecutions, truth-telling processes, reparations and restitution pro-
grams, and various types of institutional reform, such as vetting. As former 
UN secretary-general Kofi Annan said, “Where transitional justice is required, 
strategies must be holistic, incorporating integrated attention to individual 
prosecutions, reparations, truth-seeking, institutional reform, vetting and dis-
missals, or an appropriately conceived combination thereof.”18 Here I explore 
the answers to two questions: why is it theoretically and practically impor-
tant that transitional justice be approached holistically, and how does such an 
approach affect IDPs and refugees and the work of humanitarian actors?
	 Before considering how a holistic approach might impact displacement, it 
is important to describe its relevance from a transitional justice perspective. 
Many transitional justice proponents support a holistic approach for theoreti-
cal and empirical reasons. On the theoretical level, Pablo de Greiff explains 
that the importance of undertaking a holistic approach is in some ways based 
on the acknowledgment that no single transitional justice measure will ever be 
a complete success. Not every violation of human rights will be punished, not 
every victim will be compensated in proportion to their suffering, and so on. 
In fact, most transitional justice programs will not directly affect individuals. 
Implementing multiple programs at once offers a means of overcoming the 
shortcomings of separate individual transitional justice initiatives conducted 
in isolation. Transitional justice measures adopted “haphazardly, piecemeal, 
and in isolation from one another” are less likely to be perceived “as instances 
of justice, and more as instances of expediency at best.”19 The strength of tran-
sitional justice measures, it is argued, lies in mutual reinforcement. Repara-
tions programs are more effective if the money given to victims is accompa-
nied by prosecutions of perpetrators of human rights abuses or truth-telling 
measures. Rather than creating a perception of “buying off” the disgruntled, 
reparations in conjunction with other transitional justice measures can indi-
cate a sincere attempt to recognize the suffering of individuals. At the same 
time, criminal justice proceedings that produce limited numbers of convic-
tions are also seen in a better light if attempts are being made to address those 
crimes through other means, such as through security sector reform (SSR), 
reparations, or truth-telling.20

	 A second theoretical reason for supporting a holistic approach to transi-
tional justice measures is that they serve the purpose of reestablishing funda-
mental norms. Massive human rights abuses signal a breakdown of society 
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and the basic principles of the social contract. Transitional justice hopes to 
foster civic trust and eventually democracy21 in part by reaffirming social 
norms. Convincing the public, political elites, the perpetrators of violence, and 
perhaps even the international community that the state is on the right course 
and that basic norms are respected again requires a multifaceted strategy, thus 
necessitating a holistic approach to transitional justice.
	 Support for a holistic approach to transitional justice has been found 
empirically as well. Improving human rights protections and promoting 
democracy—two key goals of transitional justice programs—have been found 
to correlate with a multiple-program approach. Tricia Olsen, Leigh Payne, and 
Andrew Reiter examined the implementation of five different transitional jus-
tice measures: trials, truth commissions, amnesties, reparations, and lustra-
tion (which involves purging or barring state officials from positions because 
of their involvement in past abuses). The authors tested the impact of these five 
transitional justice measures on levels of democracy and human rights pro-
tection in 161 countries transitioning from autocracy to democracy or in post-
conflict settings. They found a statistically significant relationship between 
trials, amnesties, and truth commissions in various combinations. However, 
reparations and lustration (considered an element of SSR in this book) were 
not found to correlate with improvements in either democracy levels or human 
rights. The statistical analyses did not account for restitution programs and 
focused on amnesties and vetting policies rather than a more inclusive defini-
tion of SSR. The study’s main contribution is in determining that a sequenced, 
multi-initiative approach to transitional justice is the most effective.
	 Olsen, Payne, and Reiter suggest two possible explanations as to why a holis-
tic approach improves the effectiveness of transitional justice mechanisms in 
contributing to democracy and human rights. The first explanation (the second 
will be discussed in the next subsection) is that the combination of measures 
offers a moderate solution—not too focused on criminal justice, not too lenient 
on offenders—that might “suggest fairness and pragmatism by not holding all 
perpetrators equally accountable, but it may also demonstrate its willingness to 
prosecute egregious misconduct.”22 Romania, for example, is cited for its suc-
cessful progress in human rights and democracy following its progression of 
transitional justice measures, which included trials and amnesties.23 While the 
nature of the transition in Romania differs from the typical post–civil war nar-
rative, the basic tenet of the argument remains. By taking a balanced approach, 
the justice measures were more successfully implemented and beneficial. 
	 From a displacement perspective, holistic programming is critical because 
it underlines that transitional justice is multifaceted—that it is more than just 
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criminal justice. As stated previously, the fear of being forced to or perceived as 
cooperating with criminal justice proceedings produces anxiety for humani-
tarian actors. The ICRC, for example, has made clear that it will not partici-
pate in legal proceedings via documentation or testimony at the ICC, while 
other humanitarian organizations have agreed to submit reports without 
the authors testifying in court.24 Concerns about criminal justice measures 
are certainly legitimate, especially during ongoing conflict and displacement. 
However, a holistic approach to transitional justice includes a wider spectrum 
of activities that are less threatening to displacement actors than the typical 
criminal justice initiative. For example, housing, land, and property issues 
are key components in finding durable solutions to displacement and can be 
addressed by transitional justice practitioners through reparations and restitu-
tion programs.25 While some advocates of restitution in Colombia have been 
targeted with violence, there is much greater agreement between displacement 
actors and transitional justice proponents over the importance of dealing with 
housing, land, and property issues for long-term success. A similarly harmo-
nized approach led the Norwegian Refugee Council to help traditional leaders 
in Uganda more formally establish their rules for adjudicating land disputes.26 
In another example, UNHCR recognizes the importance of “establishing and 
acknowledging the truth about the past through the work of truth commis-
sions, and by creating memorials and other forms of remembrance.”27 Clearly 
then, there is room for coexistence when the transitional justice approach is a 
multifaceted one that shares desired outcomes with displacement actors.
	 Financial and resource considerations, judicial institutional capacity, and 
political resistance are among the reasons why states may pursue limited crim-
inal justice procedures alongside amnesties. The decision to limit the scope of 
criminal proceedings can be advantageous because “by limiting the number of 
trials, they avoid exhausting their economies in retrospective justice projects. 
Indeed, they can devote more funds to developing new institutions to protect 
human rights and democracy.”28 A multifaceted set of transitional justice mea-
sures, with limited criminal justice, therefore, may also be more welcomed by 
humanitarian and other displacement actors because it would not interfere 
with—and may even support—other state-building capacities developing in 
parallel.29 This would have direct implications for creating durable solutions 
for the displaced. For example, rebuilding schools or medical clinics in war-
torn areas benefits entire communities and has been used to facilitate the 
return of IDPs in northern Uganda.30 The point is that a multifaceted approach 
to transitional justice should not be viewed as necessarily incompatible with 
the work of displacement actors.
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Timing and Sequencing

The specific implications of a holistic, multifaceted transitional justice pro-
gram for displaced persons and displacement actors will also depend on the 
timing of that program and the individual measures that comprise it. Since the 
operations of transitional justice actors can create difficulties for humanitar-
ians, one solution from the displacement perspective would be for transitional 
justice actors to wait until the fighting ends and displacement is resolved to 
begin their initiatives. Some proponents of transitional justice may under-
standably balk at the suggestion of delay, pointing to the potential value of jus-
tice measures in bringing conflict and abuses to an end. As mentioned above, 
transitional justice measures are increasingly being implemented in contexts, 
such as Colombia, where conflict and displacement are ongoing. Furthermore, 
it is widely understood that displacement does not end when the fighting 
stops. According to UNHCR, durable solutions for refugees are reached when 
voluntary repatriation, local integration, or third-country resettlement has 
occurred.31 Durable solutions for IDPs, as laid out in the Inter-Agency Standing 
Committee Framework on Durable Solutions for Internally Displaced Persons, 
are “achieved when IDPs no longer have specific assistance and protection 
needs that are linked to their displacement and such persons can enjoy their 
human rights without discrimination resulting from their displacement.”32 
However the displaced reach this point, the process rarely occurs immediately. 
This is also true of responses to refugees, particularly in the case of third-coun-
try resettlement. So even if transitional justice measures are implemented once 
armed conflict is over and return processes are underway, truly resolving dis-
placement is a long-term, complex process that will likely still be underway 
when later transitional justice measures are adopted. It is therefore important 
to consider the implications of timing in more detail.
	 If displacement and transitional justice actors both need to be active in 
the same country environments, one way to mitigate concerns of the former 
would be to employ transitional justice mechanisms when they can maxi-
mize participation among the displaced. This raises the issue of sequencing. 
In addition to balance and moderation, Olsen, Payne, and Reiter argue in their 
book that the success of the holistic approach can also be attributed to mea-
sures being properly “sequenced rather than simultaneous.”33 Their study 
lists the time frame in which the transitional justice measures under consid-
eration were adopted, allowing for a more nuanced analysis. What they found 
was that, for a host of reasons, transitional justice measures usually are not 
implemented immediately following a political transition: lustration occurs on 
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average 2.2 years after a transition, amnesties 2.5 years, trials 4.2 years, repara-
tions 5.5 years, and truth commission processes 5.6 years.34 Using this data, 
they lay out a hypothetical sequence for transitional justice measures: 

Amnesty might be offered in the first few years, as the findings suggest. 
Once democracy is established, trials may arrive in the form of delayed 
justice. By this point, spoilers have largely accommodated themselves 
with the new democratic government, weakening their capacity to 
destabilize the system. The truths gathered through trials and truth 
commissions, and the accountability signaled by the human rights tri-
als, send a warning about future transgressions of domestic and inter-
national human rights laws.35

Even with the best of intentions and sophisticated domestic capacities and 
international support, most countries are unlikely to unfurl a five-pronged 
program of criminal proceedings, a truth commission, a reparations program, 
a restitution initiative, and SSR measures at the same time. More likely, pro-
gramming will be prioritized. While a prescriptive approach from the per-
spective of displacement actors may not be feasible, it is worth considering the 
possible implications of various sequences of transitional justice measures.
	 To begin with, transitional justice measures are usually implemented sev-
eral years after the political transition occurs, by which time many returns 
will already have occurred. In Burundi, Liberia, and Sierra Leone, for example, 
the highest annual levels of IDP and refugee returns took place before transi-
tional justice initiatives in those states began.36 This is, of course, not always 
the case. But it does mean that as time passes, (1) transitional justice should be 
less likely to disrupt humanitarian access, and (2) actual physical displacement 
should play less of a role in preventing people from engaging with justice pro-
cesses. However, Olsen, Payne, and Reiter have also found that a connection 
exists between one transitional justice measure and those that follow. Grant-
ing amnesties today might lead to the political stability required to conduct 
criminal trials in the future, for example. Such a connection suggests that the 
involvement of the displaced in one transitional justice measure should have a 
positive effect on their involvement in later measures.
	 The interconnectivity of various transitional justice programs and the 
potential benefits of their sequenced nature are easy to imagine. Take, for 
example, the possible spillover effects of restitution programs. As Barbara 
McCallin notes, recognition of housing, land, and property rights is a precon-
dition for successful peacebuilding in post-conflict settings.37 The former rep-
resentative of the UN secretary-general on the human rights of IDPs, Walter 
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Kälin, argues, “If IDPs are not able to recover their land or property or other-
wise find solutions allowing them to live decent lives and when they feel that 
they have suffered injustice, reconciliation becomes more difficult.”38 Being 
recognized as a property owner and allowed to return home or given compen-
sation for the loss of property can go a long way toward aiding the displaced in 
regaining or improving their livelihoods. Moreover, former IDPs and refugees 
may as a result come to feel their rights have been recognized and respected, 
which is important in promoting reconciliation with their neighbors.39 But 
most important in relation to other transitional justice measures, restitution 
can facilitate participation. Restitution programs can restart livelihoods by 
allowing individuals and families to return to their homes or resettle elsewhere 
after being compensated for their loss of land or property. Such relatively 
sound footing, albeit far from being a guaranteed result of most restitution 
programs, would then theoretically allow the formerly displaced to contribute 
to truth commissions, follow criminal justice proceedings, and push their gov-
ernment to continue SSR efforts.
	 The same interconnectivity and potential spillover benefits can just as eas-
ily be seen in other combinations of sequenced measures. Indeed, while the 
success of restitution programs in initially facilitating return could be built on 
by other transitional justice measures, so too could other forms of transitional 
justice pave the way for a restitution program. As Rhodri Williams points out 
in this book, restitution programs should be predicated on knowledge of the 
situation prior to the conflict. Restitution mechanisms therefore would be 
aided greatly by earlier truth-telling efforts or criminal trials that documented 
the violence that drove the displaced from their homes.40 This is largely due 
to the frequency of competing claims to housing and other property in post-
displacement situations. Governments and other actors can set guidelines for 
adjudicating decisions between rival claimants for property, but there are limi-
tations to how successful such frameworks can be in these situations. Compet-
ing property claims and disputed truths will have an unavoidable impact on 
how quickly the displaced are able to return to their homes, that is, if they can 
reclaim their properties from secondary occupants at all.41 Therefore, estab-
lishing the truth behind rival property claims—as they existed prior to conflict 
and displacement—would greatly facilitate a successful restitution program. 
	 While there may not be an ideal sequence for transitional justice measures, 
how those measures are arranged might affect the degree to which the dis-
placed are involved in their design and implementation. This applies beyond 
restitution. For example, early SSR efforts or prosecutions of those respon-
sible for committing human rights violations may also encourage sustainable 



77

Transitional Justice in Displacement Contexts

return by signaling an end to impunity and increase security in communities 
to which refugees and IDPs return—thereby facilitating participation in later 
justice initiatives.42 The participation of displaced or formerly displaced per-
sons in an early truth commission may increase the likelihood that transitional 
justice overall will respond to their specific justice claims. On the other hand, 
the absence of displaced persons from truth-telling programs could also alter 
the trajectory of subsequent transitional justice programs, with implications 
for both humanitarian and transitional justice actors. A truth commission that 
does not incorporate the abuses involved in the displacement of civilian popu-
lations will have spillover effects on later programs: the displaced could be less 
likely to receive adequate compensation from reparations or restitution initia-
tives, and the perpetrators of crimes could be more likely to escape punish-
ment through the criminal justice system. The exclusion of IDPs and refugees 
from initial transitional justice measures, then, may ultimately result in less 
success for transitional justice efforts overall.
	 Again, the interconnectedness of transitional justice measures, or what de 
Greiff calls “a thick web,” explains their positive and negative repercussions.43 
For transitional justice practitioners, this stresses the importance of a well-
formulated, multifaceted approach. For displacement actors and humanitar-
ians, it drives home the point that, regardless of the particular sequence of 
measures, IDPs and refugees should ideally be included from the beginning of 
the justice process. This will make it much more likely that the transitional jus-
tice program overall will lead to outcomes that are in the interests of displaced 
persons. And this is something that those working directly with displaced 
persons can facilitate, by contributing to sustainable return and by support-
ing their participation in early justice measures. Transitional justice and dis-
placement actors can agree that piecemeal approaches to transitional justice 
have not served the interests of the displaced to date. Going forward, then, 
there is a clear need to support the idea of a displacement-conscious, holistic 
approach to transitional justice. Such an approach would benefit the work of 
both humanitarian and transitional justice actors. 

Conclusion

In theory, the end of a conflict should signify a transition from the involve-
ment of humanitarian actors to the active engagement of development and 
peacebuilding actors. A move from a focus on immediate, life-saving needs to 
long-term assistance in support of the peace process is usually what is needed. 
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An ineffective transition can lead to an unraveling of progress toward peace-
ful reconciliation and development, and the unfortunate end result can be a 
return to conflict and yet more displacement.44 A well-balanced approach can 
sustain a transition away from the worst of the violence to sustained peace. 
Transitional justice and displacement actors have unique roles in such a transi-
tion. However, they also have points of commonality, such as the need to nego-
tiate with or confront warring parties in order to carry out their objectives, the 
need to prioritize the protection of their staff members operating in ongoing 
conflict and post-conflict settings,45 and pressure from donor governments to 
achieve concrete results.
	 Long-term solutions to the problems targeted by both sets of actors are in 
many ways interdependent, and lasting results are increasingly seen as depen-
dent on the connections between security, peace, and justice. For example, a 
peace settlement that does not include adequate security provisions and new 
institutional arrangements to more justly deal with conflict is more likely to 
regress back into violence.46 In fact, displacement and transitional justice are 
connected around these three crucial elements,47 and the displaced are at risk 
when any of them are neglected. IDPs and refugees are inherently in precari-
ous situations and are frequently at risk of violence, so systemic changes to 
address their security, political, and human rights needs and provide a chance 
for them to live in peace are closely linked. In other words, transitional justice 
goals are well suited to provide the necessary conditions for the achievement 
of durable solutions for IDPs and refugees. States’ goals of effective peacebuild-
ing and development are also placed at risk by a lack of security, peace, or jus-
tice. Given the connection between these goals and the consequences of not 
achieving them, cooperation or, at a minimum, coexistence between humani-
tarian and transitional justice actors during conflict and throughout transition 
is essential. 
	 As a whole, however, humanitarians have not enthusiastically supported 
transitional justice measures for a number of reasons. Central to their con-
cerns are the lack of involvement of the displaced in typical transitional justice 
measures and the potential for transitional justice programming to interfere 
with the goals of humanitarian actors. There are also undeniable differences 
between the two sets of actors in their fundamental objectives and engage-
ment with the communities they serve. Delivering life-saving assistance and 
fostering more democratic and just societies over time are both laudable objec-
tives, but they require different approaches and methods. At times, humani-
tarian organizations have resented and resisted sharing operational space with 
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transitional justice actors, and tensions between them can be augmented dur-
ing conflict and by requests to assist in criminal justice proceedings by provid-
ing testimony or evidence. That being said, humanitarian and transitional jus-
tice actors have clear reasons to overcome these concerns to foster a healthier 
working arrangement. Approaches that consider the displaced in relation to 
the multifaceted nature, timing, and sequencing of transitional justice could go 
a long way toward addressing the concerns of displacement actors about tran-
sitional justice. In particular, the use of nonjudicial elements of transitional jus-
tice in tandem with criminal justice measures and the extended period over 
which these programs are implemented should mitigate some of these con-
cerns and offer opportunities for collaboration. Hopefully, this discussion will 
serve as a starting point for further research to test these ideas on the ground.
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Protection of individuals has come to play a central role across a range of 
fields concerned with ameliorating human suffering and bettering the human 
condition. The longstanding concept of protection as a fundamental obliga-
tion of states with regard to their citizens has been affirmed and progressively 
expanded by post–World War II developments such as the expansion of inter-
national law to protect civilians caught in conflicts as well as refugees fleeing 
persecution. Perhaps the most significant development during this period has 
been the establishment of human rights law and its post–Cold War amalga-
mation with related fields of activity ranging from humanitarian response 
to development. The adoption of rights-based approaches by actors in these 
fields has been accompanied by a new understanding that states are not merely 
expected but obligated to protect the lives, integrity, property, welfare, and dig-
nity of individuals within their jurisdiction. Indeed, humanitarian responses 
to the post–Cold War phenomenon of internal displacement have been struc-
tured around the idea of “sovereignty as responsibility,” which links state legit-
imacy to the protection of rights.1

	 The field of transitional justice can be viewed as a product of human rights 
promotion that is, as such, similarly infused with protection concerns. Tran-
sitional justice shares key attributes with both humanitarian response and 
development. In common with humanitarian response, transitional justice 
seeks to address the effects of past or ongoing violations and failures to protect 
individuals. However, transitional justice also posits that sustainable future 
protection requires the achievement of representative and accountable forms 
of democratic governance, in a manner that evokes normative developments 
in related fields.2 For instance, the development field has been the cradle of 
the concept of “human security,” which reorients the security concept from 
an exclusive focus on military protection against external threats to one that 
encompasses the social and economic protection of individuals and commu-
nities.3 The human security concept, together with the principle of sovereignty 
as responsibility, formed the intellectual underpinnings for the UN General 
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Assembly’s 2005 adoption of the “responsibility to protect” (R2P) doctrine.4 By 
sanctioning the failure to protect civilian populations from atrocities with the 
threat of a UN-authorized intervention, the R2P doctrine represents the extent 
to which protection of rights has permeated international governance.
	 One relatively narrow area of normative development that has come to 
prominence during this period has been the assertion of a right to the restitu-
tion of housing, land, and property (HLP) assets in the wake of displacement of 
civilian populations. Restitution, in the form of the physical and legal restora-
tion of wrongfully taken assets, was initially presented as a practical necessity 
for reversing the effects of ethnic cleansing in conflict settings such as Bosnia, 
but it rapidly came to be posited as a general post-conflict right of displaced 
persons through the dissemination of standards such as the 2005 “Pinheiro 
Principles.”5 Dominant contemporary understandings of the significance of 
restitution have been shaped by international responses to displacement and 
are primarily humanitarian in nature. However, restitution has its conceptual 
roots in traditional rules governing remedies for breaches of international law 
obligations and is related to transitional justice measures involving reparations 
for the victims of human rights abuses.6 
	 In practice, humanitarian and transitional justice approaches to restitution 
appear to be converging around a shared reparations concept. This is demon-
strated most clearly by the post–Cold War tendency of humanitarian actors to 
condemn egregious forms of displacement (such as ethnic cleansing) as viola-
tions of international law and to promote restitution explicitly as a “remedy 
for displacement.”7 Nevertheless, in both transitional justice and displacement 
settings, reparations in the form of property restitution present a number of 
common operational and conceptual challenges. In this chapter, I argue that 
while the operational challenges presented by restitution are susceptible to 
practical solutions, the conceptual challenges go to the heart of a fundamental 
question hanging over both transitional justice initiatives and humanitarian 
responses to displacement: whether such measures can and should attempt to 
deal with the root causes or merely the immediate results of systematic human 
rights violations.8 A related, and more functional, question relates to whether 
restitution, as conceived of in humanitarian settings, can contribute to the 
transitional justice goals of retrospectively redressing violations and prospec-
tively facilitating transition to democracy. 
	 In both cases, I counsel caution. Measures such as restitution should be 
promoted based on the circumstances of a particular setting; the likelihood 
that they will contribute to the jointly held aims of humanitarian, transi-
tional justice, and development actors; and the capacity and resources (both 
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domestic and international) that are available to see them through. Calls for 
better coordination and complementarity reflect the need for such actors to 
mutually respect each other’s broad areas of competence and avoid taking 
uncoordinated steps that could complicate each other’s work.9 Restitution has 
raised problematic issues in this context in part because it involves activities 
that straddle these three broad fields.10 In this complicated institutional con-
text, humanitarian conceptions of rights-based protection provide an analyti-
cal framework that highlights both distinctions and areas of overlap between 
humanitarian response and the complementary fields of transitional justice 
and development. 
	 While humanitarians tend to focus on responsive measures meeting the 
immediate protection needs of the displaced, for instance, restitution repre-
sents an exceptional area in which humanitarian actors engage retrospec-
tively with remedial questions related to addressing the effects of past violations 
involving displacement. Transitional justice practitioners view such remedial 
measures as a core activity but implement them with a view to simultaneously 
promoting prospective environment-building objectives related to reconciliation 
and democracy. Finally, development actors may support calls for restitution 
as a means of demonstrating respect for property rights or oppose them as the 
antithesis of necessary land tenure reforms, but they can rarely afford to ignore 
them, even in their largely prospectively oriented work.
	 In this chapter, I explore these issues from the perspective of the increas-
ing engagement of humanitarian actors concerned with displacement with 
the principles and practices of transitional justice and development. The first 
section describes the evolving rationale for addressing property disputes in 
displacement settings, beginning with the early post–Cold War tendency to 
subordinate restitution to the physical return of displaced persons and moving 
to the later promotion of restitution as a right in itself, as well as more recent 
tendencies to treat it as equivalent to other forms of reparation. The next sec-
tion explores the conceptual foundations of humanitarian response, transi-
tional justice, and to a lesser extent development, describing where these areas 
overlap based on their respective modes of rights protection. As this analysis 
places restitution at the juncture of these three fields, the third section explores 
practical considerations related to restitution and how it can support the aims 
of transitional justice in light of these conceptual issues. I focus in particular 
on addressing root causes and prior patterns of group exclusion from the exer-
cise of property rights. Throughout, I draw on relevant practice and scholar-
ship in suggesting ways forward compatible with the aims of ending displace-
ment and promoting transitional justice and broader development.
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Evolving Approaches to Post-conflict Property Restitution

The current prominence of restitution in post-conflict settings is a function 
of its embrace by humanitarian actors interested in addressing displacement. 
However, humanitarian responses to displacement can be divided into two 
phases that are quite distinct both chronologically and conceptually. The first, 
stretching from the interwar period through the end of the Cold War, was con-
cerned mainly with the protection of refugees, or persons displaced across 
international borders. The rules of international refugee law that were devel-
oped during this period emphasize the duties of participating states to pro-
vide international protection to refugees coming from elsewhere, rather than 
imputing legal responsibility to the states of origin for having failed to provide 
protection. This approach is classically humanitarian in its responsive concern 
with alleviating current suffering rather than addressing root causes and was 
initially characterized by scant interest in restitution.
	 Since the end of the Cold War, humanitarian concerns have shifted to focus 
on internal displacement. Internally displaced persons (IDPs) share with refu-
gees the essential vulnerability of having been uprooted from homes, liveli-
hoods, and social networks, except that IDPs remain within their countries 
of origin. The response to internal displacement has emphasized the human 
rights aspects of displacement to a degree previously unprecedented in human-
itarian activities. In fact, IDP advocacy has been one of the primary drivers of 
the new rights-based paradigm for humanitarianism. This approach empha-
sizes that even the provision of basic assistance, such as food and shelter, 
has important human rights protection overtones that humanitarian actors 
should be aware of and consciously incorporate in their work.11 The human 
rights focus in the internal displacement field has in some respects made it a 
substantively different type of humanitarian response to displacement than 
classic international refugee law. While responses to internal displacement 
primarily focus on the current protection of IDPs’ rights against immediate 
threats arising during displacement, they have consistently included a remedial 
element in the form of calls for restitution.
	 In fact, the emergence of post-conflict property restitution is closely linked 
to the simultaneous post–Cold War development of humanitarian responses 
to internal displacement, as reflected by its prominence in the Guiding Prin-
ciples on Internal Displacement. Although early steps toward institutionaliz-
ing restitution as a response to mass displacement were taken in the course 
of early 1990s peacebuilding processes, the Guiding Principles represented 
the first general assertion of a state duty to restore property or provide 
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compensation to displaced persons. Notably, the manner in which this obli-
gation was phrased identified it clearly as remedial—that is, as a form of “just 
reparation.”12 As acceptance of post-conflict restitution spread, a new UN 
standard-setting process formalized this remedial approach further through 
the 2005 promulgation of the Pinheiro Principles.13 In the meantime, even the 
international refugee law discourse, which traditionally eschewed discussion 
of state-of-origin responsibilities in favor of reinforcing international protec-
tion by refugee-hosting states, has embraced restitution as a means of ensur-
ing the sustainability of repatriation processes.14

	 General support for restitution as a response to displacement and an ele-
ment of peacebuilding has remained high, and mechanisms for restitution 
have become a nearly standard component of peace agreements. However, an 
extensive debate has also focused on the proper scope and nature of restitu-
tion, as well as its effectiveness in meeting various postdisplacement justice 
claims. This section traces the evolution of restitution norms, approaches, and 
understandings from the early 1990s to the present date, tracing three phases 
during which restitution programs shifted, respectively, from being under-
stood purely as a mechanism for bringing about the humanitarian aim of dura-
ble solutions (and return in particular), to being viewed as a per se right (one 
aptly applied as a remedy to displacement), to their most recent incarnation as 
one policy option among many in remedial responses to post-conflict prop-
erty disputes that may require either distributive or corrective approaches.

Early Restitution and the Development of the Bosnia Model

The origins of contemporary understandings of human rights–based repara-
tions and restitution can in part be found in the model of interstate reparations 
for breaches of international law. Such reparations were meant to discourage 
states from violating their obligations to each other by restoring the status quo 
ante as though the breach had never happened. This corrective policy moti-
vated a preference for the actual restitution of disputed assets over alternative 
remedies such as compensation. This preference was famously expressed by 
the interwar Permanent Court of International Justice in a 1928 ruling, Factory 
at Chorzow (Germany v. Poland): 

The essential principle contained in the actual notion of an illegal act . . . 
is that reparation must, as far as possible, wipe out all the consequences 
of the illegal act and reestablish the situation which would, in all prob-
ability, have existed if that act had not been committed.15
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The UN’s embrace of human rights, and particularly the adoption of the Uni-
versal Declaration of Human Rights in 1948, saw the migration of this concept 
from interstate disputes to the domestic, constitutional relationship between 
states and their citizens.16 The “right to a domestic remedy” (for human rights 
violations) established in article 8 of the declaration and reproduced in many 
subsequent global and regional human rights treaties focused on procedural 
remedies—that is, access to an impartial adjudicator.17 With time, however, an 
obligation to provide substantive remedies such as restitution has also come to 
be understood as a component of the right to a remedy in human rights law. 
This new understanding was formalized in 2005 through the adoption of the 
“Van Boven-Bassiouni Principles,” which assert rights to both procedural and 
substantive reparations.18 
	 In parallel to these normative developments, property restitution also 
emerged as a practical tool for correcting injustice during the sweeping politi-
cal changes in Eastern Europe and South Africa at the end of the Cold War. 
In Eastern Europe, restitution was employed as a means of symbolically wip-
ing out the Cold War era by seeking to restore a set of property relations that 
preceded it.19 As critics later noted, restitution on these terms was not only 
selective, frequently on the basis of ethnicity, but also liable to arbitrary imple-
mentation in practice.20 Meanwhile, in South Africa, a restrained approach to 
property restitution was applied, with white owners of confiscated land ini-
tially entitled to be bought out at market prices.21 In both Eastern Europe and 
South Africa, property restitution programs went forward as key components 
of transitional justice programs that included elements of truth-telling, pros-
ecution, and institutional reform but largely neglected reparations for victims 
of non-property-related abuses.22

	 European and South African programs raised the profile of restitution, giv-
ing it credence as a policy response that could be applied in post-conflict set-
tings as well.23 The perceived need for such approaches increased during the 
1990s, as increased levels of migration and an economic downturn in industri-
alized countries eroded political support for generous asylum policies. These 
factors contributed to a shift in emphasis in international refugee policy from 
assuming that refugees would be unable to return to their countries of origin 
to assuming the opposite as a matter of course. A new emphasis on repatria-
tion as the preferred durable solution for refugees was accompanied by poli-
cies designed to make it more difficult for refugees to enter countries of asylum 
and easier to repatriate them (even at the risk of returning them to internal 
displacement, in some cases). In the context of these shifts in refugee policy, it 
was both practically and morally expedient to seek ways to make repatriation 
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and return sustainable, and restitution of homes offered one of the most obvi-
ous means of reanchoring displaced persons in a social fabric that might pre-
vent them from being uprooted again.24

	 A succession of peace agreements in the early 1990s included provisions on 
repatriation and return and bolstered them with increasingly concrete obliga-
tions to address the property claims of returnees. The watershed came with the 
1995 General Framework Agreement for Peace (GFAP) that ended the conflict 
in Bosnia and established restitution as a practical mechanism for achieving 
the overriding goal of the return of displaced persons to their places of origin. 
This relationship was implicit in the phrasing of annex 7 of the GFAP, which 
regulated displacement issues:

All refugees and displaced persons have the right freely to return to 
their homes of origin. They shall have the right to have restored to them 
property of which they were deprived in the course of hostilities since 
1991 and to be compensated for any property that cannot be restored to 
them. The early return of refugees and displaced persons is an impor-
tant objective of the settlement of the conflict in Bosnia.25

Property restitution commitments in the GFAP were promoted with the unam-
biguous aim of achieving sustainable return and reconstituting a multiethnic 
country. In pursuing this goal, international actors largely ignored provisions 
of the GFAP allowing for monetary compensation under some circumstances 
and protecting the right of displaced persons to make voluntary decisions on 
return.26 However, international monitors soon observed that the subordina-
tion of restitution rights to a return policy posed the risk that displaced per-
sons would be arbitrarily dispossessed if they did not choose to return.27 As 
a result, property restitution was reframed as a freestanding legal right to be 
given effect without regard to decisions by beneficiaries on whether to return.28 
This new approach still favored restitution as the only legal remedy capable 
of supporting truly voluntary decisions on durable solutions. Restitution, 
it was argued, not only facilitated return but also afforded displaced persons 
income and assets (through sale, rental, or exchange of restituted properties) 
that could help them with local integration elsewhere. By contrast, remedies 
based solely on compensation allowed local integration but precluded return. 
In part as a result of this policy, the Bosnian authorities achieved the extraordi-
nary accomplishment of processing two hundred thousand restitution claims 
within a decade of the end of the war. However, the emphasis on restitution led 
to the neglect of compensation-based remedies for persons whose properties 
were impossible to restore.29 



Williams

92

	 As the potential relevance of the lessons learned in Bosnia to other post-
conflict settings began to sink in, restitution there came to stand for two prin-
ciples. First, decisions on durable solutions were to be made in an informed 
and voluntary manner by the displaced rather than imposed by national elites 
or international administrators based on policy preferences.30 Second, how-
ever, restitution was to be prioritized over compensation and other alternative 
remedies for loss of property rights during displacement, on the theory that 
restitution alone creates the conditions for meaningful choice of durable solu-
tions. The ascendance of this “Bosnia model” for return and restitution coin-
cided with emerging consciousness among transitional justice practitioners 
of the need to give greater attention to reparations for victims.31 Restitution 
began to take the form of a common frame of reference as key international 
standards that anchored the Bosnia model in broader humanitarian practice 
presented it explicitly in terms of reparations for displacement-related rights 
violations.
	 The first of these documents was the Guiding Principles on Internal Dis-
placement, which set out for the first time a general state obligation to pro-
vide restitution for property left behind by IDPs. Although the duty asserted 
in principle 29 was only one among a myriad of provisions protecting IDPs’ 
rights, its inclusion represented the single most progressive element in a stan-
dard that broke new ground in many respects.32 The Guiding Principles reflect 
lessons drawn from the Bosnia experience in both affirming the voluntary 
nature of durable solutions (principle 28) and prioritizing restitution over 
compensation through the proviso that such subsidiary forms of reparation 
should only be considered in case restitution was not possible (principle 29). 
The drafters of the Guiding Principles derived their authority on these points 
by reference to both practice in Bosnia and to the broader right to a remedy, 
including reparations, in international human rights law.33 In doing so, they 
explicitly identified both restitution and compensation as forms of just repara-
tion to dispossessed IDPs.
	 The elements of the Bosnia model—as well as its professed relationship 
to reparations—were most clearly spelled out seven years later. In 2005 UN 
special rapporteur Paulo Sergio Pinheiro presented Principles on Housing 
and Property Restitution for Refugees and Displaced Persons (the Pinheiro 
Principles) to the UN Sub-Commission on Human Rights. Unlike the Guiding 
Principles on Internal Displacement, the Pinheiro Principles focus exclusively 
on property issues and aspire to “assist all relevant actors . . . in addressing the 
legal and technical issues surrounding . . . restitution in [displacement] situa-
tions.”34 In their central prescriptions, the Pinheiro Principles again reflect the 
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key conclusions drawn from Bosnian restitution, anchored in the discourses 
of both displacement and reparations. Most obviously, they support voluntary 
durable solutions, affirming restitution as a distinct right, “prejudiced neither 
by the actual return nor non-return of refugees and displaced persons.”35 How-
ever, the Pinheiro Principles also go considerably further than other standards 
by exhorting states to “demonstrably prioritize the right to restitution as the 
preferred remedy for displacement and as a key element of restorative justice” 
and concluding that compensation should only be permissible for “property 
that is factually impossible to restore as determined by an independent, impar-
tial tribunal.”36 Later, this standard is defined as relating primarily to “mate-
rial impossibility” in the limited situations in which the property at stake “is 
destroyed or when it no longer exists.”37 
	 International reception of the two documents has also followed different 
trajectories, in part because of the nature of the advocacy campaigns that have 
served to promote them. The Guiding Principles were presented in 1998 to the 
UN Human Rights Commission.38 Despite concerns that member states had 
been denied a role in drafting them, the principles were “taken note of” by 
the commission.39 This cool but essentially positive reception laid the ground 
for the Guiding Principles to become the centerpiece of a concerted advocacy 
effort that targeted states affected by displacement. This campaign was char-
acterized by a technical capacity-building approach that sought to convince 
states that partnership with international agencies in addressing displacement 
was in their interests and fully compatible with respect for their sovereignty.40 
The office of the representative of the UN secretary-general on the human 
rights of IDPs has also been central to advocacy for the Guiding Principles.41 As 
a result of these factors, the principles have won broad recognition. They have 
been operationalized by UN and other international humanitarian actors,42 
promoted by numerous regional organizations, incorporated in the world’s 
first regional treaty on internal displacement in 2009,43 and applied through 
domestic law and policies on displacement by several dozen states.44

	 By contrast, the Pinheiro Principles have lacked both a UN-mandated advo-
cate along the lines of the representative of the secretary-general and a similarly 
clear advocacy strategy toward the states responsible for their application.45 
Despite winning significant support in a number of peacebuilding settings, 
they have yet to be widely applied through national laws and policies reflecting 
their provisions.46 As a result, the most significant achievement of the Pinheiro 
Principles to date may be the manner in which they initially came to domi-
nate the humanitarian discourse on restitution. UNHCR and the UN Human 
Settlement Program (UN-HABITAT) were early advocates of more systematic 
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approaches to property issues and the incorporation of the Pinheiro Principles 
into UN operations.47 UNHCR regularly engages with restitution issues in the 
field but has been reluctant to take an interagency lead on such matters given 
the numerous other protection issues requiring its attention.48 UN-HABITAT 
received a formal lead on HLP issues (including restitution) in the context of 
ongoing humanitarian reform efforts aimed at greater international coordina-
tion.49 Despite the progress represented by formal recognition of the signifi-
cance of HLP issues in humanitarian settings, however, the practical impact of 
these efforts has been limited to date.50 
	 In the decade following the end of the war in Bosnia, restitution went from 
humble beginnings as a policy mechanism to help promote the return of dis-
placed persons to being accepted as an emerging right. Restitution was still 
central to voluntary durable solutions for displaced persons (whether return or 
resettlement elsewhere) but was also arguably mandatory in cases where acts 
causing displacement and related usurpation of property gave rise to an obli-
gation to provide reparations to victims. However, at this stage restitution also 
remained largely untested.

Reassessing Restitution

In 2007 the UN secretary-general proposed a number of concrete measures 
to improve responses to post-conflict property issues.51 The following year, a 
meeting was held in Oslo to celebrate the broad acceptance achieved by the 
Guiding Principles on Internal Displacement during its first decade.52 How-
ever, it was noted at the time that whatever the merits of the Bosnia model 
for property restitution in theory, practice on the ground remained thin and 
inconsistent.53 Indeed, during the same year, the third major initiative to pro-
vide property restitution to IDPs in Colombia collapsed,54 and a promising res-
titution program in Iraq began to visibly stall, with one observer subsequently 
estimating that “many more years, if not decades,” would be required to com-
plete the remaining caseload.55

	 The utility of restitution had, by this time, already been questioned in a 
number of humanitarian settings characterized by significantly different out-
set conditions than those encountered in Bosnia. For instance, Daniel Fitzpat-
rick noted early on that property relations had been so fiercely contested for 
such a long time in Timor-Leste that there might not be any mutually agree-
able “status quo ante” that all parties would feel should be restored through a 
corrective restitution program.56 Similarly, land tenure expert Liz Alden Wily 
questioned the value of restitution in the context of repatriation of refugees 
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to Afghanistan in 2004, pointing out that many if not most of the displaced 
had been landless or land hungry prior to displacement.57 Meanwhile, Koen 
Vlassenroot and Chris Huggins noted that conflict in the eastern Democratic 
Republic of Congo had swept away a pattern of corrupt and highly inequitable 
land relations that hardly merited being restored.58 Although subsequent vio-
lence and displacement has emphasized the disputed and unstable nature of 
land relations in all of these settings, strict insistence on a return to the pre-
conflict status quo does not stand out as the optimal outcome in any of them.
	 Meanwhile, the Norwegian Refugee Council, which has developed unpar-
alleled insights into postdisplacement property claims as a result of its numer-
ous legal advising programs in post-conflict countries, frequently found itself 
forced to abandon unrealistic restitution paradigms in favor of negotiating 
agreements before customary dispute resolution bodies by which displaced 
communities would share their lands with subsequent occupiers.59 As noted 
by Barbara McCallin, such land-sharing arrangements run counter to the spirit 
of the Pinheiro Principles but tend to predominate in settings where weak 
or discredited state capacities leave local customary bodies as the sole effec-
tive recourse—and where customary norms tying valid possession of land to 
uninterrupted use support current users in seeking a compromise with dis-
placed claimants.60

	 Mounting unease with the corrective approach embodied by the Pinheiro 
Principles found its most forceful expression in the conclusions of a research 
program initiated by the Overseas Development Institute (ODI) in London.61 
Among the contributors, land tenure experts familiar with development prac-
tice dismissed the Pinheiro Principles as shortsighted, dogmatic, and poten-
tially counterproductive in humanitarian settings.62 Some of these criticisms 
missed the point by equating restitution of property with return of people 
(the same mistake that early humanitarian actors made in Bosnia). However, 
while the Pinheiro Principles do not condition restitution on return, as dis-
cussed earlier, they do arguably reflect a residual return bias in the notion of 
restitution as “the preferred remedy for displacement and as a key element of 
restorative justice.”63 This corrective approach regards the legal reconstruction 
of predisplacement property relations as a precondition for those affected by 
displacement to make free choices regarding return. 
	 The ODI authors, by contrast, introduced a distributive viewpoint in que-
rying whether justice may best be served in some cases by transforming pre-
conflict land relations rather than restoring them. They also noted that the 
corrective outlook embodied in the Bosnia model is built on a set of assump-
tions about land relations relevant to the European countries where this 
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approach was forged that do not apply to the many postcolonial, developing, 
and agrarian economies currently most closely correlated with violent con-
flict and displacement. The central issue in such settings is typically the need 
to move beyond the conditions that prevailed before displacement rather than 
to recreate them.
	 The clearest distributive justice arguments arise in development settings 
where land relations have been a chronic source of conflict. Examples include 
Latin American countries where land has been concentrated in the hands of 
postcolonial elites to the detriment of both indigenous peoples and ordinary 
campesinos long since relegated to tenant-farmer or seasonal-laborer status.64 
Where, as in much of Africa, subsistence farmers have maintained possession 
of land but without formal recognition of any legal rights, they are denied the 
full value of their land and live under the constant threat of eviction. Finally, 
where, again as in Africa, ostensibly nonautochthonous groups deemed to 
have arrived more recently to a region or country are arbitrarily denied land 
rights, conflict can ensue.65 In such settings, strictly corrective restitution pro-
grams could end up inadvertently recreating land relations that development 
experts had been seeking to transform, precisely because they were so unjust 
or unsustainable that conflict could ensue.
	 ODI contributors questioned broader humanitarian assumptions, such 
as the implicit supposition that displacement is inherently of a temporary or 
exceptional nature. Several authors noted that displacement often simply rep-
resents a brutal acceleration of longstanding urbanization trends in develop-
ing settings, rather than an easily reversible aberration.66 Others elaborated on 
conflict-sensitive concerns about restitution, noting that the inflexibility of the 
Pinheiro Principles reduces the discretion of parties to conflicts to make con-
cessions in this area that would achieve the overarching goal of peace.67 While 
critics of the Bosnia model did not uniformly deny that restitution remains an 
appropriate response in many settings, they accused humanitarians of having 
succumbed to a form of “displacement bias” that obscured the need to con-
sider other, more distributive approaches in settings where reform was more 
badly needed than corrective justice. Against this background, they argued 
that it was not only counterproductive but also “dangerous to limit engage-
ment on land and property issues to the mechanical application of the Pin-
heiro Principles.”68

	 Such doubts about the wisdom of prioritizing restitution over other reme-
dial responses quickly made their mark on humanitarian policy, as reflected 
by the December 2009 Framework on Durable Solutions for IDPs.69 The 
Framework stipulates that a credible mechanism for addressing property 



97

Protection in the Past Tense

rights violations is a necessity for the achievement of durable solutions. As 
the document is meant to give effect to the Guiding Principles on Internal Dis-
placement, one would expect it to adopt the same approach taken in Guiding 
Principle 29—namely, restitution whenever possible, or else compensation. 
However, in specifying how such a mechanism should operate, the Framework 
distances itself from the impossibility standard:

Addressing housing, land and property rights issues requires a com-
prehensive perspective. In principle, restitution is the preferred remedy. 
But in some cases it may be more equitable, after weighing different 
interests, to compensate the displaced owner instead of restoring his or 
her property.70 

From the perspective of human rights law, as well, the strong preference for 
restitution expressed through the extremely narrow “material impossibility” 
standard for compensation in the Pinheiro Principles is increasingly question-
able. Most human rights treaties express the right to a remedy in procedural 
terms as a right to access impartial tribunals, rather than establishing a list 
(let alone a hierarchy) of substantive forms of reparation such as restitution 
or compensation that should be provided by such tribunals. In 2005 the UN 
General Assembly adopted the Van Boven-Bassiouni Principles, an authorita-
tive set of guidelines on remedies for human rights violations, which failed to 
express any preference for restitution, stating only that substantive remedies 
should be weighted in accordance with contextual circumstances.71 These 
trends received a judicial validation in March 2010, when the European Court 
of Human Rights issued its ruling in Demopoulos v. Turkey.72 The court in this 
case confirmed the effectiveness of remedies provided by a Turkish Cypriot 
property commission for the properties left behind in 1974 by Greek Cypriot 
displaced persons—even though the commission’s rules prioritized com-
pensation and exchange of properties over restitution. In doing so, the court 
rejected a “material impossibility” standard for restitution:73

The Court’s case-law indicates that if the nature of the breach allows 
restitutio in integrum, it is for the respondent State to implement it. How-
ever, if it is not possible to restore the position, the Court, as a matter 
of constant practice, has imposed the alternative requirement on the 
Contracting State to pay compensation for the value of the property. 
This is because the Contracting Parties to a case are in principle free to 
choose the means whereby they will comply with a judgment in which 
the Court has found a breach.74



Williams

98

While this formulation is unclear on the extent to which states are still required 
to prioritize restitution even in principle, one possible reading is that the court 
has retained the impossibility standard but opened it up for much broader 
interpretation by state authorities applying it than was foreseen in the Pinheiro 
Principles. As I have argued elsewhere, a reasonable interpretation of this state-
ment is that while the freedom of choice of states in redressing breaches of the 
European Human Rights Convention is significantly restricted by the court’s 
express preference for restitution in theory, states nevertheless retain a degree 
of discretion to specify conditions under which restitution is deemed impos-
sible in practice.75

	 Since the early 1990s, then, restitution programs have evolved from being 
understood as a mere mechanism for bringing about the humanitarian aim 
of durable solutions (and particularly return), to being recognized as a per se 
right in displacement settings, to being considered one policy option among 
many in response to post-conflict property disputes that may require either 
distributive or corrective approaches. In the next section, I consider restitution 
at the more conceptual level and how it relates to the goals of humanitarian-
ism, transitional justice, and development.

The Protection of Rights: Restitution in Transitional  

Justice and Responses to Displacement 

Much of the current debate surrounding restitution arises because it involves 
measures that impinge simultaneously (but not necessarily uniformly) on 
the aims of humanitarian, transitional justice, and development actors. As a 
retrospective, remedial effort to at least partially address the causes as well 
as the consequences of displacement, restitution truly stands out from other 
humanitarian responses, which tend to focus on alleviating the symptoms 
of vulnerability. Restitution “came of age” as a humanitarian response, but 
given the focus transitional justice places on retrospective redress for victims 
of human rights abuses, restitution presents a fit with transitional reparations 
as well. While restitution can serve as an important means of achieving the 
remedial aims of both fields, it can also come into tension with the parallel 
responsive goals of humanitarians and the emphasis placed on environment 
building in transitional justice settings. In development practice, restitution 
has periodically been promoted as a means of restoring respect for property 
rights—or discouraged as inimical to necessary reforms. In either case, resti-
tution measures clearly set important outset conditions for prospective devel-
opment programming. 
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	 In attempting to map the significance of restitution with respect to these 
three fields of activity—humanitarian action, transitional justice, and develop-
ment—the framework of protection provides a lens that relates all three fields 
back to a fundamental joint concern: the rights and agency of individuals. 
The contemporary humanitarian definition of protection takes in “all activi-
ties aimed at obtaining full respect for the rights of the individual in accor-
dance with the letter and spirit of the relevant bodies of law, namely human 
rights law, international humanitarian law and refugee law.”76 This definition 
has been criticized for extending the concept of humanitarian protection far 
beyond its traditional core concerns and potentially watering it down.77 By 
incorporating the entire spectrum of human rights law, the definition not 
only includes core humanitarian activities such as life-saving aid provision but 
also redress for rights violations, promotion of democracy, and rights-based 
aspects of development. These various functions, and the manner in which the 
protection concept links them, are further highlighted by the contemporary 
humanitarian typology of protection activities. This typology divides protec-
tion activities into three categories:

1.	 Responsive action consists of “any immediate activity undertaken in 
connection with an emerging or established pattern of violation and 
aimed at preventing its recurrence, putting a stop to it, and/or alleviat-
ing its immediate effects.”78 

2.	Remedial action is “aimed at restoring people’s dignity and ensuring 
adequate living conditions subsequent to a pattern of violation, 
through rehabilitation, restitution, compensation and repair.”79 Such 
measures can include tracing family members, health care, livelihood 
support, housing, education, and judicial investigations and redress. 

3.	Environment-building action is “aimed at creating and/or consolidating 
an environment—political, social, cultural, economic and legal—con-
ducive to full respect for the rights of the individual [by means of] a 
deeper, more structural process that challenges society as a whole by 
aiming to change policy, attitude, belief and behavior.”80 

This typology vividly demonstrates how thoroughly the concept of humani-
tarian protection has been transformed through the post–Cold War adop-
tion of rights-based approaches. Of the three listed fields of activity, only the 
first, responsive measures, corresponds to traditional modes of humanitar-
ian action based on the fundamental principle of humanity (the prevention 
and alleviation of human suffering without ulterior motives).81 The second 
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category, remedial action, almost immediately passes out of the traditional 
humanitarian comfort zone by implying attention to causes of violations 
rather than simply amelioration of their effects. Although some specific activi-
ties listed as remedial actions correspond to traditional humanitarian activi-
ties (most notably, family tracing and health care and shelter provision), others 
such as prosecution and reparations are core human rights and transitional 
justice concerns. These types of measures remain controversial in humanitar-
ian practice as they necessarily entail the attribution of responsibility for viola-
tions and can therefore negate the perception of neutrality that humanitarians 
have traditionally relied on in order to secure access to persons in need.82

	 The emphasis of environment-building actions on preventing future viola-
tions by building up a culture of respect for rights aligns closely with transi-
tional justice aims related to reconciliation and democracy, as well as devel-
opment policy, which tends to be framed in prospective and transformative 
terms. Unlike remedial measures, which retrospectively address past viola-
tions, environment-building actions are prospective and seek to prevent future 
violations. The prospective focus of environment-building measures renders 
them less politically sensitive and therefore more amenable to the traditional 
humanitarian mandate.83 However, such measures also presuppose a level of 
expertise and long-term engagement not envisioned in the classic humanitar-
ian model of quick deployment to crisis areas and rapid withdrawal as they 
stabilize. Humanitarian action has clearly moved beyond such traditional 
approaches, as indicated by the scope and ambition of the new humanitarian 
protection paradigm. Nevertheless, humanitarian actors also recognize that 
upholding this paradigm is a shared responsibility, and that a good deal of the 
work involved entails coordination with other post-conflict actors, respecting 
their mandates and expertise, and ensuring complementary programming. 
This is evident in the recent articulation of early recovery as a means of over-
coming the gap that frequently arises between the departure of humanitarian 
agencies and the arrival of development expertise:

Early recovery is a multidimensional process guided by development 
principles that begins in a humanitarian setting, and seeks to build 
on humanitarian programmes and catalyze sustainable development 
opportunities. . . . It encompasses the restoration of basic services, liveli-
hoods, transitional shelter, governance, security and rule of law, envi-
ronment and other socio-economic dimensions, including the reinte-
gration of displaced populations. It strengthens human security and 
aims to begin addressing the underlying causes of the crisis.84
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It is also worth noting that the expansion of humanitarian programming 
into activities associated with other fields has come as a natural response to 
changing patterns of displacement. One example is the increasingly com-
mon phenomenon of protracted internal displacement, in which the search 
for voluntary durable solutions has stalled, frequently because of frozen con-
flict situations. Under such circumstances, humanitarian actors often find 
that programming still technically qualified as aid provision begins to take on 
long-term, development-related characteristics (for example, where shelter 
needs are met through the provision of permanent housing). A recent expert 
meeting on protracted internal displacement concluded that durable solutions 
were both a humanitarian and development issue and could best be achieved 
through better coordination.85 
	 Nevertheless, humanitarian response to displacement remains primar-
ily responsive in nature, despite its post–Cold War embrace of an explic-
itly rights-based approach. The key exception to this pattern is restitution, a 
remedial activity that has been extensively promoted by humanitarian actors 
in light of its centrality to the achievement of durable solutions. Meanwhile, 
transitional justice straddles both remedial and environment-building activi-
ties, given its dual emphasis on redressing violations and promoting democ-
racy. Recent scholarship on transitional justice indicates that the field’s most 
distinctive contributions are in the remedial area, given the significant but rela-
tively indirect influence transitional justice measures are likely to have on the 
longer-term goal of democratic rule of law in any given setting.86 This infer-
ence is reinforced by the recognition that environment building—in the form 
of the distributive justice goals frequently urged on transitional justice prac-
titioners—may be best achieved through development work.87 As a largely 
and perhaps even primarily remedial field, transitional justice has a legitimate 
role in shaping the future of restitution as a response to violations involving 
displacement. Most notably, transitional justice actors may be best placed to 
find a way out of the current impasse between humanitarian actors, who have 
forcefully and successfully promoted restitution as an adjunct to their respon-
sive activities against displacement, and development actors, who have evinced 
skepticism about restitution’s effects on their environment-building goals.

Restitution and the Goals of Transitional Justice 

Despite the proliferation of transitional justice practice and scholarship since 
the end of the Cold War, debates persist over the definition of transitional 
justice and its aims. Paige Arthur has suggested that the field is distinguished 
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by its simultaneous embrace of two “normative aims”—namely, justice for 
victims of violations and a political transition to democracy.88 De Greiff has 
more recently proposed a normative conception of transitional justice that 
refines the nature and scope of these aims and establishes their relationship 
to the measures—prosecution, truth-telling, institutional reform, and repara-
tions—that have come to define the field. According to him, these measures 
aim to redress the legacies of massive human rights abuses by “giving force to 
human rights norms that were systematically violated.” They qualify as “part 
of transitional justice in virtue of sharing two mediate goals (providing recog-
nition to victims and fostering civic trust) and two final goals (contributing to 
reconciliation and to democratization).”89 The “final goals” promoted by tran-
sitional justice measures correspond to Arthur’s “normative aims.” Most obvi-
ously, transitional justice entails justice in the form of redress for past viola-
tions (including, in de Greiff’s formulation, measures that “restore the rights 
that were so brutally violated and affirm victims’ standing as full citizens”).90 
However, the factor that distinguishes the field from human rights advocacy is 
its second normative aim—namely, transition, in the specific sense of promot-
ing political change oriented toward democratic rule of law. 
	 It is now relatively well established that transitional justice’s “domain 
of application” has extended “from its original context—namely, societies 
emerging from authoritarianism—to societies emerging from conflict.”91 
Many observers have also called for transitional justice mechanisms to make 
the additional jump to addressing violations of social and economic rights.92 
New openness to addressing conflict and inequality has in turn facilitated 
exploration of the relationship between development and transitional jus-
tice.93 Researchers now attribute to both fields a common set of long-term, 
essentially environment-building goals “that involve transforming society.”94 
De Greiff distinguishes transitional justice from development, though, by plac-
ing them, respectively, at the ends of a continuum between “corrective justice,” 
which is concerned with addressing harms, and “distributive justice,” which is 
concerned with equitable outcomes.95 
	 For transitional justice mechanisms characterized by a generally retro-
spective orientation toward past violations, the humanitarian term remedial 
protection is largely equivalent in meaning to “corrective justice” as de Greiff 
uses it. However, this broad concept of remedial or corrective justice can be 
contrasted with a stricter view frequently promoted in restitution contexts. 
For instance, rigorously corrective approaches to restitution as applied by the 
Permanent Court of International Justice in the Chorzow case aspire to “wipe 
out all the consequences of the illegal act and reestablish the situation which 
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would, in all probability, have existed if that act had not been committed.”96 
Given the firmly established principle that transitional justice measures can-
not fully redress the harm caused by massive human rights abuses (and are 
bound to result in disappointed expectations when they aspire to), strict cor-
rective justice in this sense can hardly be compatible with the transitional jus-
tice goals of reaffirming subverted human rights norms and rebuilding civic 
trust in institutions.97 
	 Justice claims related to land and property may be remedial without being 
corrective in the strict sense promoted by standards such as the Pinheiro 
Principles (which implicitly assume the existence of fair and equitable pre-
displacement property relations overturned by acts of dispossession in clear 
violation of international law). For instance, financial compensation represents 
an approach that is remedial in the sense that it addresses the direct effects of 
wrongful property confiscations without being strictly corrective in the sense 
of undoing them. Despite the difference between strict forms of restitution 
and compensation, both clearly fall within the ambit of the established tran-
sitional justice mechanism of reparations. By contrast, truly distributive mea-
sures may be motivated by the need to address the effects of past violations 
but do so indirectly, channeling resources to marginalized groups based first 
and foremost on the fact of their marginalization rather than on whether it 
arises as a result of past violations. In the terms of the humanitarian protection 
framework, such measures are environment building rather than remedial. In 
practice, they imply recourse to reform-oriented measures that do not corre-
spond to the traditional set of transitional justice mechanisms.
	 By way of example, land reform in South Africa includes both elements—
with two components of reparations (restitution and compensation) serving 
as a remedial response to the direct effects of dispossession of nonwhites since 
1913, and separate measures to facilitate acquisition of land by nonwhites serv-
ing as a distributive means of addressing the indirect effects of earlier confis-
cations (in the form of racial disparities in landownership).98 In either case, 
justice claims to land and property have the potential to not only transform 
society but also disrupt both political and economic life. Addressing such 
claims may also involve the acceptance of short-term instability as necessary 
in a bid for long-term stability and legal certainty. In analyzing the potential of 
distributive measures such as land tenure reform to promote transitional jus-
tice goals, Huggins and others observe that the level of complexity and politi-
cal calculation they entail argue for leveraging immediate-term transitional 
justice mechanisms to facilitate longer-term distributive change rather than 
conflating the two.99 However, in cases where land and property claims are 
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essentially remedial, and relate to broader patterns of violations that are the 
subject of transitional justice measures, it is hard to conceive of a principled 
reason for failing to seek their resolution through reparation measures. 

Restitution and Humanitarian Response to Displacement

Post–Cold War advocacy for an effective response to the needs of IDPs has 
been remarkably successful, both in terms of its effect on the broader humani-
tarian discourse and in terms of its acceptance in practice by state authorities. 
However, this success may by its nature complicate efforts to address the root 
causes of displacement. Modes of human rights advocacy tend to run along a 
spectrum, with public denunciation of violations by intransigent state actors 
at one end and capacity building and support to more tractable national coun-
terparts at the other.100 Given that the Guiding Principles affirm that arbitrary 
displacement is a violation of international law, they present an ample basis 
for denunciation of acts of displacement as well as demands for accountability 
and reparations for victims. However, denunciation tends to preempt the pos-
sibility of dialogue, and IDP advocates have historically calculated that their 
impact will be greatest if they avoid confrontation with intransigent states and 
instead focus their efforts on supporting positive tendencies in states at least 
partially receptive to the message of sovereignty as responsibility.101

	 While this approach has been demonstrably effective in improving the 
day-to-day lives of IDPs in many countries worldwide, it may not succeed in 
permanently ending displacement or addressing its underlying causes in such 
settings without being accompanied by more overtly political acts of national 
reconciliation and redistribution. It is now generally recognized that the effects 
of armed conflict are often exacerbated by longstanding patterns of inequality, 
injustice, and discrimination. In such circumstances, addressing displacement 
is not always the same as addressing its root causes and aggravating factors. 
However, the Guiding Principles primarily reflect a responsive, rather than 
a remedial approach; they are designed to close the protection gap resulting 
directly from displacement, rather than any protection gaps that may have led 
to displacement. As an advocacy strategy, putting states on notice that they 
may be found responsible in the future for failures to address the present vul-
nerability experienced by IDPs is more calculated to succeed than pressing 
them to account for past acts or omissions that led to displacement. The most 
important Guiding Principles—and the ones that have been most forcefully 
promoted by humanitarian advocates—are those that take displacement as a 
given and focus on addressing its immediate effects.102 
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	 Rights based or not, this approach remains broadly consistent with the 
humanitarian tradition of responsive action. International refugee law, as 
the starting point for humanitarian responses to displacement, pursued the 
sole aim of providing durable solutions.103 The form of protection entailed 
by this approach was essentially responsive, in that it aimed to prospectively 
ameliorate the suffering of refugees by restoring the nominal protection of 
a state rather than to retrospectively redress the persecution that caused dis-
placement. The post–Cold War rights-based approach to IDP protection was 
built on recognition that the territorial link between the duty-bearing state 
and rights-holding individuals remained unbroken by the latter’s displace-
ment within their home state. However, the main protection focus arguably 
remained responsive, rather than remedial.104 
	 Claims involving retrospective justice for past human rights violations raise 
a set of issues that did not register in traditional humanitarian practice. This 
is perhaps most clearly indicated by the paucity of retrospectively oriented 
measures in the Guiding Principles. While the principles abound with recom-
mendations on measures that can be taken to avoid human rights violations 
that could result from displacement, they have relatively little to say about 
what measures should be taken when such violations occur. Even the obliga-
tion to allow IDPs to return to their places of origin tends to be portrayed as 
an exercise in fulfilling the right to freedom of movement and choice of resi-
dence rather than purely as a remedy for earlier arbitrary displacement.105 It is 
here that property restitution (as called for in Guiding Principle 29) has always 
stood out as something of an exception, as the sole unambiguously retrospec-
tive and remedial measure called for in the Guiding Principles. However, the 
scope of even this measure, which is limited to restoring property that IDPs 
“left behind or were dispossessed of upon their displacement,” is retrospec-
tive only to the point of addressing violations directly related to displacement, 
rather than the root-cause violations that create underlying vulnerability to 
displacement.
	 This is not to say that the Guiding Principles do not have a place in address-
ing root causes. For instance, their legal focus creates a perhaps undervalued 
opportunity to reframe sensitive and entrenched political issues as technical 
questions to be resolved by the application of international law. For instance, 
simply labeling a particular group of people in legal terms (as IDPs) rather than 
in political terms (as an ostensibly secessionist minority) may give greater 
scope to national authorities to engage with the humanitarian needs of such 
a group. This, in turn, may build confidence, creating new space to negotiate 
a lasting solution to the underlying political disputes. However, there is also 
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a risk that such reframing may present states with an opportunity to deflect 
attention from any responsibility they may bear for failures to address histori-
cal grievances, deferring sustainable political solutions in favor of humanitar-
ian responses to the symptoms of political grievance.106 
	 Since the adoption of the Guiding Principles in 1998, greater awareness 
of the significance of addressing root causes of displacement appears to have 
taken hold. This is most obviously reflected in recent standards related to 
internal displacement such as the Framework on Durable Solutions for Inter-
nally Displaced Persons. While confirming the central importance of restoring 
property rights, for instance, the Framework goes on to recognize the impor-
tance of broader transitional justice measures “including access to justice, 
reparations and information about the causes of violations.”107 Strikingly, the 
Framework also relates socioeconomic grievances to the sustainability of dura-
ble solutions, implying the need to consider distributive approaches.108 How-
ever, the Framework also confirms the rule that human rights violations that 
were the immediate cause of displacement or resulted directly from it are the 
primary concern of humanitarian actors. For instance, the Framework focuses 
on the need to redress international law violations “which caused displace-
ment, or which occurred during displacement,” without explicitly referenc-
ing categories of violations that may have created the conditions for displace-
ment without directly triggering it.109 Likewise, durable solutions are deemed 
to have been achieved even where socioeconomic or political inequalities that 
may have constituted root causes of displacement remain unaddressed:

IDPs who have achieved a durable solution may still face needs or 
human rights concerns that are not displacement-specific, e.g. when 
IDPs return or relocate to an area that was neglected and impoverished 
even before their displacement or where the wider population faces 
the same challenges as IDPs to participate in elections or other public 
affairs.110

	 The ambiguity surrounding root causes of displacement in humanitarian 
discourses is understandable. For humanitarian actors, restitution represents 
something of a remedial aberration from a largely responsive modus ope-
randi, but one that is intimately connected with the goal of achieving durable 
solutions. Until recently, the corrective nature of restitution in displacement 
settings distinguished it from less doctrinaire and more context-sensitive 
approaches to reparations that have come to characterize human rights and 
transitional justice approaches to remedial justice. However, as described ear-
lier, recent developments have blunted this corrective approach. This has come 
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about in part because development experts have noted that restoring the sta-
tus quo ante risks actually reinforcing root causes of displacement rather than 
addressing them. On the other hand, the reduced emphasis on corrective mea-
sures also represents the recent insight among humanitarians that insisting on 
the primacy of restitution in protracted displacement settings where the con-
ditions for it may never be achieved may hinder the ability of affected persons 
to pursue local integration. While remedial action remains crucial to securing 
durable solutions (and relevant to root causes) in both protracted and more 
transient displacement settings, framing it in strict corrective terms would be 
counterproductive.

Challenges to Restitution in Transitional Settings

Given the gradual but significant evolution in thinking about the nature of 
restitution in displacement settings, protracted and otherwise, it may be pos-
sible to conclude that “just reparations” for property violations, rather than 
restitution per se, is now seen as the main remedial precondition for achieving 
durable solutions.111 Restitution as a “preferred remedy” for displacement, as 
conceived of in the Pinheiro Principles, represented something of an aberra-
tion from the tendency of broader human rights documents, such as the Van 
Boven-Bassiouni Principles, to eschew any explicit general preference among 
the various forms of reparations. If, as it now seems, the impossibility stan-
dard has been abandoned—or at least more clearly subordinated to contextual 
and policy considerations, as implied in the European Court of Human Rights 
ruling in Demopoulos—then restitution is no longer absolutely prioritized 
over other remedies even in the case of property violations associated with 
displacement. Indeed, the court’s allowance of state discretion “to assess the 
practicalities, priorities and conflicting interests on a domestic level”112 corre-
sponds intuitively to the Van Boven-Bassiouni Principles’ recommendation to 
choose reparations modalities “as appropriate and proportional to the gravity 
of the violation and the circumstances of each case.”113 It also reflects the UN 
secretary-general’s 2004 observation that giving force to victims’ own concep-
tions of justice may rule out a strict hierarchical approach:

No single form of reparation is likely to be satisfactory to victims. 
Instead, appropriately conceived combinations of reparations measures 
will usually be required, as a complement to the proceedings of crimi-
nal tribunals and truth commissions.114
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	 To the extent that property restitution in humanitarian settings is now 
seen as equivalent, rather than hierarchically superior, to other forms of 
reparations, remedial humanitarian responses have aligned themselves with 
broader human rights practice. As such, postdisplacement restitution no lon-
ger involves activities that are categorically distinct from reparations, as one of 
the four core mechanisms for transitional justice (the other three being pros-
ecution, truth-telling, and institutional reform). The current convergence of 
post-conflict property restitution and human rights reparations suggests that 
restitution is now clearly understood as a means of redressing violations. How-
ever, the extent to which such restitution can contribute to transitional justice 
remains contingent on its ability to support democratic rule of law, another 
aim of transitional justice. 
	 One means of examining the role of restitution in bringing about political 
change is to examine some of the main challenges that have arisen in designing 
and implementing restitution programs, as well as broader reparations pro-
grams with property restitution elements. We can begin with issues in restitu-
tion and reparations programs that highlight their relationship with the goals 
of recognition and civic trust. However, a related set of challenges raise the 
broader issue of the extent to which restitution and reparations programming 
can and should seek to address the underlying root causes of land and prop-
erty grievances and vulnerability to being dispossessed. Here, again, evolving 
understandings of the role of restitution as a form of reparations may be cru-
cial, not least because the alternatives to restitution, such as compensation, are 
not strictly corrective in nature and therefore allow for remedial approaches 
to take on a more prospective character related to environment-building goals 
such as political transformation or economic development. Depending on the 
context, balancing restitution more flexibly with other reparations measures 
may also contribute to transitional justice goals by allowing the effects of past 
harms to be redressed without risking recreation of the conditions that made 
them possible.

Design and Implementation of Restitution Programs

The practical challenges to designing and implementing property restitution 
programming in post-conflict settings are numerous and frequently context 
specific, but a good deal of guidance already exists on how such problems can 
be overcome, and a number of issues stand out. Among these are (1) the issue 
of addressing massive numbers of claims rooted in common and historically 
specific patterns of rights violations, and (2) the need to develop a reliable 
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evidentiary base in support of programmatic responses to such violations. In 
both cases, redress can be provided in a manner that promotes the transitional 
justice goals of civic trust and recognition. However, restitution also shares 
the propensity of other post-conflict remedial measures to destabilize the per-
ceived wartime gains of the parties, giving rise to (3) a distinct surge of political 
resistance.
	 The issue of mass claims to property arises in situations where large groups of 
people have been displaced and dispossessed (or have suffered other human 
rights violations) under similar circumstances. Referring such large and often 
politically controversial bodies of claims to ordinary adjudicatory institu-
tions may be counterproductive both for those institutions, which may be 
overwhelmed, and for claimants, whose claims are likely to be delayed. In 
cases where existing adjudicatory bodies with a clear basis for jurisdiction 
lack capacity (and perhaps legitimacy) to process restitution claims, ad hoc, 
provisional bodies have frequently been proposed as a means of providing 
quick and effective redress. This is a familiar issue for transitional justice prac-
titioners in the context of reparations. For instance, de Greiff has described 
such choices in transitional reparations settings as falling between “juridical” 
approaches based on the application of legal standards to individual claims 
and “programmatic” or “administrative” approaches that offer standardized 
but rapid redress based on a political determination that doing so is in the best 
interests of society.115 
	 In arguing for programmatic approaches, de Greiff begins by detailing the 
inherent disadvantages of ordinary adjudicatory systems in dealing with mas-
sive and systematic violations.116 Likewise, Jaime Malamud-Goti and Lucas 
Grosman distinguish between judicial “tort law” approaches and “administra-
tive compensation,” detailing many advantages of the latter in mass-claims 
settings.117 Humanitarian actors responding to displacement have come to 
similar conclusions, in part based on the positive outcomes of the provisional 
programmatic approach and expedited administrative procedures adopted in 
Bosnia. Significant elements of this approach were also included in the Pin-
heiro Principles and expanded on in a 2008 manual meant to assist in the 
drafting of domestic laws and policies on internal displacement: 

Procedures before ordinary courts and adjudicatory bodies tend to place 
the primary burden of proof on the initiator of a case . . . who must bring 
evidence and establish the facts in that particular case. Such procedures 
normally involve elaborate and time-consuming fact-finding and may 
be subject to multiple appeals. In situations of mass displacement in 
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which patterns of dispossession are similar across cases and generally 
can be documented, such elaborate fact-finding procedures not only 
are unnecessary but also impose a high burden in terms of production 
of formal evidence, expense, time, and uncertainty on claimants who 
often are already impoverished and traumatized by their experience.118 

	 However, in keeping with the dual aspirations of transitional justice, 
namely, redress and democratization, de Greiff has described administrative 
reparations as not only superior to judicial approaches in achieving redress for 
victims but also justified as a means of promoting political change favoring 
democracy.119 Specifically, he notes that reparations can constitute a material 
form of recognition affirming the moral standing and equal citizenship of vic-
tims as well as a material manifestation of the aspiration of fellow citizens and 
official institutions to trustworthiness (as an element of civic trust) and part of 
a “new ‘social contract’ in which [victims’] dignity and their interests are amply 
recognized.”120 
	 Administrative property restitution, viewed as a form of transitional repa-
rations, can similarly support these goals. However, it may have a particularly 
strong relationship with the question of recognition. As de Greiff notes, rec-
ognition of the moral standing of victims requires acceptance of the fact that 
special treatment of victims is necessary to reestablish conditions of equality 
between citizens that were upended by human rights abuses.121 It is hard to 
imagine an area where the relationship between redress and equality would 
be as intuitive as in the restoration of the right to a home, a sphere of privacy 
and intimacy, the fundamental importance of which to human and social life 
is universally acknowledged. At a symbolic level, efforts to restore homes to 
those wrongfully dispossessed of them signals an intention to restore the equal 
citizenship of displaced persons in the same manner as the original usurpa-
tion of homes represents a revocation of citizenship rights. It is for precisely 
this reason that noncorrective remedial approaches to dispossession such as 
compensation have never shared the same intuitive sense of justice as that 
evoked by restitution of property. Except in settings where displaced persons 
actively seek compensation, denial of restitution can easily be construed as 
denial of recognition of the unique suffering caused by the loss of homes and 
homelands.
	 Acceptance of the utility of programmatic approaches to mass claims for 
restitution raises a second practical issue—namely, how to develop an evidentiary 
base in support of such programs. As noted earlier, one of the main advan-
tages of programmatic reparations is the fact that they relieve claimants of the 
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obligation to provide evidence proving all details of the violations they have 
suffered in each individual case. This is particularly important for displaced 
persons, who frequently lose access to personal documents, including those 
that would establish their property rights, and who might also face risks of 
retaliation or being retraumatized by the experience of testifying in adversarial 
proceedings. However, if the victims are not required to bring evidence of such 
abuses, where is such evidence to be derived? 
	 While this may seem like an overly scrupulous question in the wake of 
mass atrocities, it is worth recalling that administrative reparations programs 
represent significant incursions into the ordinary functioning of adjudicatory 
systems. They frequently rely on devices such as waived prescription laws, 
reduced evidentiary requirements, and the reversal of the ordinary burden of 
proof, in effect allowing victims’ claims to be vindicated based on evidence of 
little more than their identity and the most basic indications of the harms they 
suffered. Moreover, even standardized reparations payments can impose a sig-
nificant cumulative cost on society, while restitution programs present indi-
viduals and households occupying claimed property with the threat of evic-
tions. The proven advantages of administrative approaches notwithstanding, 
such measures must be based on the most reliable evidence possible in order 
to be credible.
	 Malamud-Goti and Grosman note that one of the disadvantages of admin-
istrative reparations is that they lack the “truth-finding virtues” of individual 
judicial proceedings, and they suggest that the two systems might complement 
each other through the use of small numbers of court proceedings to establish 
a “basis for understanding the truth” that would benefit victims more gener-
ally.122 In fact, there are a number of ways in which an evidentiary base can 
be fashioned for administrative restitution and reparations programs. These 
range from the use of precedent judicial decisions to establish common pat-
terns of facts that can be assumed in other similarly situated cases to legisla-
tive inquiries and fact-finding efforts that allow general determinations to 
be made—and relied on in subsequent administrative procedures—regard-
ing what happened when and where, who was victimized, and who was 
responsible. 
	 Such solutions may be particularly effective in that they leverage the 
extraordinary nature of mass abuses. De Greiff observes that ordinary adju-
dicatory bodies “work on the assumption that norm-breaking behavior is 
more or less exceptional,” rendering them less capable of addressing catego-
ries of abuses that were temporarily the norm as reflected by their massive and 
systematic nature.123 However, it is precisely the widespread and systematic 
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nature of such abuses that may facilitate the identification of general patterns 
that can be confirmed at the global level to speed programmatic reparations, 
rather than leaving it for victims to prove in each individual case. 
	 For instance, in the case of a 2008 reparations bill in Colombia, the Victims’ 
Law (which failed to pass but became part of the basis for a successful later 
effort in 2011), the provision of reparations to victims of violence was meant to 
be based on the “principle of good faith,” meaning that victims’ assertions were 
to be lent evidentiary weight essentially because they were made by victims.124 
A report by the nongovernmental organization Displacement Solutions noted 
that a more solid legal case for such a program would be the official documen-
tation of the “systematic and documented patterns” of abuses that had given 
rise to property claims.125 The report went on to note that the findings of a 
proposed truth commission on land issues in Colombia might “not only serve 
the functions of historical memory and recognition of violations and abuses, 
but could actually be accorded evidentiary weight in identifying times and 
places in which, for instance, transactions of land could be presumed to have 
taken place under duress.”126

	 What is striking about proposals like this one is the manner in which they 
highlight linkages between property restitution and the aims and measures of 
transitional justice. At a broad level, use of official determinations or the results 
of inquiries such as truth commissions as the basis for expedited restitution 
procedures would clearly serve the aim of recognition, particularly where such 
information was freely disclosed by state authorities (rather than wrung from 
victims in judicial proceedings). At a narrower level, the proposal would result 
in considerable coherence between the transitional justice measures of truth-
telling and reparations.
	 In positing a normative conception of transitional justice, de Greiff argues 
that the achievement of the aim of “giving force to human rights norms that 
were systematically violated” requires “external coherence” between transi-
tional justice mechanisms, consisting of their conception and implementation 
in a manner “not as discrete and independent initiatives but rather as parts of 
an integrated policy.”127 Transitional justice measures must be seen to be credi-
ble attempts along numerous fronts to restore a normative order severely com-
promised by past abuses, rather than isolated one-offs. However, there is also 
an instrumental aspect to the argument for external coherence given that the 
proper functioning of any one mechanism may create conditions conducive 
for the others. Theo Van Boven elaborated this dynamic as early as 1993 in a 
study accompanying the precursor to the Van Boven-Bassiouni Principles.128 
In discussing the link between impunity and reparations, he identified 
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investigations of systematic human rights violations—truth-telling—as “the 
first requirement of justice” and the linchpin guaranteeing an evidentiary basis 
for the functioning of prosecutions and reparations mechanisms.129

	 As anticipated by Van Boven, the most significant linkage between resti-
tution and transitional mechanisms other than reparations arguably relates to 
truth-telling. This connection is particularly likely to arise in mass-claims con-
texts, where the factors described earlier argue in favor of an administrative 
program, necessitating official recognition in the form of the voluntary adop-
tion by public authorities of general findings on the nature of the underlying 
violations. In order to provide a clear legal basis for expedited programmatic 
reparations, such recognition should be adopted by the legislative branch, 
either through a direct legislative determination regarding patterns of vio-
lations, or through legislative endorsement of the findings of bodies such as 
truth commissions. Given the political tensions that typically attend discus-
sions of wartime violations, this step alone will require significant political 
capital and gives rise to the risk of incomplete or distorted official “admissions” 
of what happened. 
	 Corrective reparations efforts involving restitution programs typically 
involve even greater political tensions, as restoring formerly owned property to 
the displaced can destabilize the post-conflict demographic status quo. In the 
past, wars were almost uniformly waged with the aim of securing territory, 
and control of territory still represents one of the most fundamental attri-
butes of states. In post-conflict settings, land and natural resources are often 
treated at least implicitly as spoils of war and may represent some of the only 
immediate sources of revenue and wealth available. Accordingly, restitution 
programs pose an inherent challenge for post-conflict regimes that represent 
political, military, and business actors with much to lose from reversing the 
post-conflict situation. Political resistance to restitution and return frequently 
fuels protracted displacement, in which remedial responses to property vio-
lations remain blocked despite the development of norms specifying that 
restitution should proceed independently of formal peace agreements.130 As 
noted by Leila Hilal, the Israeli-Palestinian conflict provides a virtually par-
adigmatic case of the “property issue” being too closely associated with the 
“territory issue” dividing the parties to be resolved without a broader resolu-
tion of the conflict.131 
	 Indeed, the tension between individuals’ claims to lands they consider their 
homes and the state’s claim to land it considers its territory (often manifested 
through the claims of secondary occupants to remain in contested proper-
ties) is often a sticking point—one that still distinguishes restitution from 
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broader reparations. While there may be numerous political obstacles to the 
implementation of reparations in the form of compensation, for instance, the 
money paid to victims is ultimately a fungible resource. Land, by contrast, 
is not only valuable but also inherently scarce. Each parcel of land is unique, 
and its location, characteristics, history, and associations may lend it an aura 
of irreplaceable economic, strategic, spiritual, cultural, or sentimental value. 
Where land is contested, there is the potential for conflict at the individual level 
and between communities, as well as between government and individual or 
community interests. 
	 Another significant political challenge in all reparations settings (whether 
restitution is involved or not) is the potential for official determinations of 
fact made in support of such programs to fuel other more politically charged 
transitional justice claims such as calls for prosecution. Although the Guid-
ing Principles on Internal Displacement largely focus on prospective amelio-
ration of the condition of IDPs, recent advocacy has emphasized the need for 
countries facing displacement to adopt domestic legislation recognizing, as 
international law does, that arbitrary displacement is a crime.132 As a result, 
state actors face increasing criminal liability not only for more traditionally 
recognized war crimes, such as murder and looting, that tend to accompany 
forced displacement but also for displacement itself.133 This state of affairs may 
pose a dilemma for advocates of remedial approaches to property violations. 
Simply put, where state actors have been accused of complicity in arbitrary 
displacement, this may lead to fears that disclosure of information necessary 
to develop remedial property programming may also fuel the prosecution of 
state agents. 
	 From the point of view of human rights and holistic conceptions of tran-
sitional justice, such investigations and prosecutions are a natural part of 
responding to systematic violations. However, the perceived or real risk of 
parties to the conflict being prosecuted may prevent state actors from sup-
porting restitution programs through disclosure or official acknowledgment 
of facts that support the claims of displaced persons or other victims. In this 
sense, administrative responses to property violations may pose something of 
a dilemma. On one hand, restitution and reparations programs that are not 
built on acknowledgment and disclosure are likely neither to be effective in 
their own terms nor to contribute to the broader norm-restoring goals pro-
moted through a holistic approach to transitional justice. On the other hand, 
where the state refuses to cooperate at all for fear of accountability, displaced 
persons and other victims may be denied redress and left without the prospect 
of durable solutions.
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	 The importance of political calculations in determining whether repa-
rations programs go forward and succeed is undeniable, despite the rapid 
development of international law norms constraining state discretion in prin-
ciple.134 However, while the development of standards such as the Pinheiro 
Principles can “lead the horse to water”—property restitution obligations, for 
instance, are virtually a standard component of contemporary peace agree-
ments and refugee repatriation regimes—they cannot always make it drink, in 
the sense that many, if not most, of these commitments remain unfulfilled. 
	 The failure of past efforts to promote reparations and restitution in Colom-
bia provides an example of the extent to which such efforts may face obsta-
cles precisely because of their potential to implicate state responsibility and 
invoke the need for broader approaches, including prosecution and institu-
tional reform. For instance, the failure of the 2008 reparations bill in Colombia 
resulted in part from the government’s insistence that its application should 
be limited to redress for victims of non-state actors. Prior to discussion of the 
2008 bill, two other reparations systems for victims of the conflict in Colom-
bia had already been set up. However, the first, Law 975 of 2005, focused on 
the demobilization of right-wing paramilitaries and provided a reparations 
process exclusively for victims of this group. A subsequent “administrative 
reparations” program set up under a 2008 decree explicitly excluded redress 
for acts attributable to agents of the state.135 Both measures were, in any case, 
left largely unimplemented, in a state of affairs that motivated the proposal of 
the failed 2008 bill and the passage of the Victims’ Law in 2011. Although the 
new law provides for reparations for all victims “regardless of who was respon-
sible” for the crimes inflicted on them,136 one of the main remaining political 
objections to the law is its failure to explicitly recognize the role of the state in 
human rights abuses.137 Thus, the controversy dogging reparations in Colom-
bia to date reflects de Greiff’s concern that the failure of states to be seen to 
promote external coherence between transitional justice mechanisms may 
undermine even strongly supported individual mechanisms.
	 Political obstacles to restitution present a genuine dilemma, but one where 
consensus across sectors has emerged. Humanitarian actors, human rights 
advocates, transitional justice proponents, and development experts agree on 
the larger point that failing to respond to conflict-related land and property 
issues may set the stage for further conflict. Disagreements tend to arise over 
matters of emphasis. As set out earlier, development actors have objected to a 
tendency in recent human rights and humanitarian responses to focus on dis-
placement to the near exclusion of other concerns and assume that restitution 
is always an appropriate default response. For transitional justice actors, who 
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are concerned with achieving whatever redress is possible and with fostering 
political transformation, the tendency toward greater context sensitivity in 
current restitution thinking will likely be seen as germane.

Root Causes and Patterns of Group Exclusion

Two questions raising conceptual challenges to restitution programs may be 
particularly helpful in defining their relationship with transitional justice aims 
and measures: to what extent is it possible for postdisplacement restitution 
programs to address root causes of displacement, and to what extent can they 
mitigate the risk of perpetuating patterns of group exclusion from equal access 
to and exercise of property rights? Beginning with the issue of root causes, 
there is no denying the attraction of an appeal to fully redress displacement 
and other violations by removing the underlying patterns of discrimination 
and marginalization that gave rise to conflict and rendered affected popula-
tions particularly vulnerable to both being displaced and suffering dispropor-
tionately as a result. The question is whether restitution—or even broader rep-
arations—can contribute to achieving this goal. Fully addressing root causes 
is beyond the scope of the responsive humanitarian goal of achieving durable 
solutions to displacement and the remedial aims pursued by transitional jus-
tice, as both are currently understood. 
	 Neither the remedial nor the corrective approach requires looking behind 
the “triggering” violations it responds to in order to transform the underlying 
conditions that both increased their likelihood and intensified their effect on 
victims. Addressing root causes falls more clearly within the scope of envi-
ronment-building activities, including those going beyond the political goals 
of transitional justice and raising central distributive concerns addressed by 
development (and in this case, land tenure) practitioners. In dealing with these 
issues, development actors have recourse to a broad range of measures that 
may include elements related to reparations and restitution but also involve 
prospective reform in areas such as land tenure, taxation, and title registration. 
Such measures are clearly beyond the scope of humanitarian expertise and 
were explicitly rejected by early practitioners of transitional justice.138 Huggins 
notes that the political and technical complications inherent in land reform 
issues still counsel against their inclusion as central mechanisms for transi-
tional justice programming.139 Practicalities aside, the fact that development 
measures respond to poverty rather than victimhood per se has tended to 
demarcate the environment-building aims of the former field from the reme-
dial aims of transitional reparations.



117

Protection in the Past Tense

	 However, addressing land-related root causes is of specific concern to 
two groups rendered particularly vulnerable to the effects of displacement—
namely, women and indigenous peoples. Indeed, for these groups as well as 
others that suffer from similar vulnerabilities, addressing root causes related to 
land may not only be a precondition for durable solutions but also constitute a 
crucial form of recognition for transitional justice purposes. Thus, even if the 
general rule in humanitarian and transitional practice remains that remedial 
measures should address the effects of violations involving displacement rather 
than their root causes, these two categories exemplify a possible exception. 
	 Women and girls tend to face discrimination in both accessing land and 
property and exercising rights to it normally enjoyed by men.140 This problem 
is most typically associated with customary rules and institutions for admin-
istering land, which remain prevalent in much of the developing world. As 
McCallin notes, discrimination against women in such settings can take many 
different forms, but the most problematic in displacement settings are rules 
that prevent married women from retaining tenure over land when their hus-
bands have died or disappeared and other male relatives assert claims.141 Given 
the prevalence of female-headed households in many displacement settings, 
such obstacles to accessing land once held in common with missing or dead 
husbands can pose a serious obstacle to their social and economic reintegra-
tion. The issue of discrimination against women regarding access to and enjoy-
ment of property rights is also frequently a problem in “formal” systems, such 
as Colombia’s, where land is administered through statutory rules applied by 
bureaucratic institutions.142 While domestic legislation can itself have discrim-
inatory aspects, even formally adequate guarantees of equality may be ignored 
or interpreted away in practice, leaving women exposed to discrimination. 
	 The gap that persists between international standards such as those set 
out in the 1979 Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW)143 and actual practice worldwide has led to the rec-
ognition of a form of nested vulnerability in displacement settings, whereby 
women not only share a “protection gap” with other displaced persons but 
also face particular obstacles to the enjoyment of their rights based on gen-
der. The Guiding Principles on Internal Displacement recognizes this state of 
affairs by prescribing treatment for particularly vulnerable IDPs—including 
female heads of household—that “takes into account their special needs.”144 
Meanwhile, a similar dynamic of “double marginalization” has been observed 
in transitional justice settings, prompting calls for reparations measures to 
address root causes of women’s vulnerability. For instance, Ruth Rubio-Marín, 
in introducing a study on gender and reparations, queries the extent to which 
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such measures can “help to either reinforce or subvert some of the pre-existing 
structural gender inequalities that are commonly built into the social tissue of 
civil society resulting in women’s systematic discrimination.”145 The Nairobi 
Declaration, adopted at a 2007 International Meeting on Women’s and Girls’ 
Right to a Remedy and Reparation, presents a forceful assertion that repara-
tions programs can and should address root causes:

Reparation must drive post-conflict transformation of socio-cultural 
injustices, and political and structural inequalities that shape the lives of 
women and girls; . . . reintegration and restitution by themselves are not 
sufficient goals of reparation, since the origins of violations of women’s 
and girls’ human rights predate the conflict situation.146

	 A second group with an arguable claim to restitution measures that take 
into account land-related root causes of marginalization includes ethnic 
minorities, indigenous peoples, and others that share “a special dependency on 
and attachment to their lands.”147 While women have historically suffered con-
tinuous discrimination in accessing land and enjoying property rights, indig-
enous peoples and analogous groups have typically suffered specific historical 
injustices such as colonial-era dispossession and continue to face threats in the 
form of lack of recognition of their rights to lands they still hold, resulting in 
insecurity of tenure and new displacement. International norms recognize the 
existential threat this state of affairs poses to both the identity and the liveli-
hoods of affected groups, and documents such as the 2007 UN Declaration on 
the Rights of Indigenous Peoples assert the rights of such groups to both rec-
ognition and the prospective protection of current landholdings, as well as the 
restitution of previously confiscated land.148

	 In the internal displacement discourse, the central importance of land 
rights to the protection of marginalized groups is clearly recognized as a mat-
ter of prevention of arbitrary displacement, with states placed under “a par-
ticular obligation to protect against the displacement of indigenous peoples, 
minorities, peasants, pastoralists and other groups with a special dependency 
on and attachment to their lands.”149 However, Guiding Principle 29 simply 
asserts a general duty to provide remedies for the loss of property by all IDPs, 
without distinguishing the special vulnerability of some or positing a corre-
sponding “particular obligation” to provide an effective remedy for their dis-
possession. Nevertheless, key decisions by the inter-American and African 
regional human rights systems have implied such rights.
	 Most recently, in February 2010, the African Commission on Human 
and Peoples’ Rights issued a groundbreaking decision in a case brought on 
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behalf of the Endorois tribal people against Kenya.150 If the European Court’s 
Demopoulos ruling suggests that restitution has been downgraded to one of a 
number of acceptable substantive remedies in ordinary cases, the African 
system’s Endorois case appears to set out an important exception for particu-
larly vulnerable categories of victims.151 While it is now possible to argue that 
restitution may remain a preferred remedy for indigenous peoples and others 
with a special dependency on and attachment to their lands, this still does not 
imply that post-conflict restitution in humanitarian settings is required to go 
beyond redressing dispossessions directly related to the conflict and displace-
ment. Historical dispossessions that constitute root causes of both conflict and 
the vulnerability of indigenous peoples and analogous groups remain, in other 
words, beyond the clear scope of humanitarian responses to displacement. 
	 In cases where the current vulnerability of particular groups is in part the 
result of historical patterns of exclusion or dispossession, an important depar-
ture point is the need for realistic expectations regarding what humanitarian 
actors can achieve. If, as described earlier, humanitarian approaches are still 
struggling nearly a decade after Bosnian restitution to consistently repeat 
its feat of redressing property violations directly related to displacement, the 
timing hardly seems propitious for such responses to be burdened with the 
additional expectation of taking on earlier property violations that shaped 
particular vulnerability to displacement and its effects. Indeed, taking on such 
ambitions in humanitarian settings would risk creating entirely unrealistic 
expectations on the part of displaced persons, straining both the mandate 
and capacities even of rights-based humanitarian actors beyond reasonable 
bounds.
	 While some ambiguity continues to prevail regarding the extent to which 
transitional justice actors should take on root-cause issues generally, a cau-
tious assessment appears to be ascendant with regard to the narrower question 
of land. In discussing land tenure reform as a means of addressing historical 
claims involving dispossession or lack of recognition, Huggins counsels cau-
tion; given the ongoing debates among development practitioners regarding 
the proper aims and modalities of such reforms, transitional measures should 
merely seek to facilitate domestic political processes, not predetermine their 
outcome.152 Meanwhile, in the case of women’s land rights, Rubio-Marín has 
noted that an excessive focus on property restitution as a component of repa-
rations may risk “having a disparate impact on women, who tend to be under-
represented among land or property owners.”153 While one might argue that 
such underrepresentation is precisely one of the root causes that reparations 
might be extended to address, Rubio-Marín observes that female victims of 
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rights abuses themselves tend to privilege “the future-oriented notion of reha-
bilitation or reintegration of the victim” over “notions of compensation or res-
titution, which seems to require the identification of discrete and easily quanti-
fiable losses and/or the realization of the status quo ante.”154 
	 Human Rights Watch and other observers have argued for approaching 
historical injustice—that which took place beyond living memory—by essen-
tially distributive rather than corrective means.155 Such an approach involves 
prioritizing the contemporary disadvantages suffered by the descendants of 
direct victims of abuse. Such disadvantages are usually of a social and eco-
nomic nature, implying that appropriate remedies will be of a distributive 
nature, in the form of prospective assistance in achieving a better social and 
economic standard. In fact, direct restitution of property is generally compli-
cated by the passage of time because of factors such as loss of evidence, the dif-
ficulty of identifying claimants, and the development of legitimate competing 
rights on the part of long-time good-faith occupants.156 In many cases, direct 
restitution may no longer be desirable to the dispossessed, underscoring the 
importance of the increasingly context-sensitive approach to evaluating which 
forms of reparations may be most appropriate in any given situation. 
	 All this is not to say that humanitarian responses to displacement should 
avoid seeking to address root causes in favor of a narrow focus on addressing 
its consequences. However, as implied in the Framework on Durable Solutions, 
efforts to address the direct effects of displacement should be prioritized, with 
root causes taken up where capacity exists and a clear opportunity presents 
itself. Ultimately, given the political sensitivities that typically surround root-
cause issues, truly sustainable resolutions will emerge only from domestic 
political processes, particularly those that result from a transition to democratic 
rule of law, which transitional justice is meant to encourage and strengthen.
	 However, even without directly tackling root causes, restitution programs 
can still seek to address the effects of prior discrimination and marginalization 
along with the direct effects of displacement. Indeed, failing to do so would, in 
some cases, risk perpetuating patterns of group exclusion from equal access 
to and exercise of property rights. While the desire to engage in post-conflict 
restitution may be driven in large part by international norms and standards, 
the practical details of restitution programs are often based almost exclusively 
on domestic law and practice. As a result, there is a significant risk that such 
programs may exclude de facto land and property rights exercised by margin-
alized groups without de jure legal recognition and protection from the state. 
This lack of recognition is a root cause of vulnerability to displacement, as 
the resulting land tenure insecurity leaves affected persons at constant risk of 
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eviction, and as they are unable to invest in property (for example, by using it 
as collateral) in order to achieve greater self-reliance.
	 When restitution programs proceed entirely from domestic law, without 
inquiring as to the de facto land relations that may lie behind the formal rules, 
this can have the ironic effect of transforming the de jure nonrecognition of 
such rights into a de facto—and permanent—dispossession. Denied an official 
redress for the confiscation of their land because they never enjoyed official rec-
ognition of their possession of it, displaced persons in this situation risk severe 
impoverishment and dependence. The Pinheiro Principles seek to address this 
dynamic by recommending that restitution programs include “positive mea-
sures to ensure that women are able to participate on a fully equal basis” and 
to “recognize the rights of possession of indigenous and traditional commu-
nities to collective lands.”157 In implementing such programs, states are also 
advised to implement “measures to ensure registration or demarcation” of 
restored property “as is necessary to ensure legal security of tenure.”158 The 
2008 Manual for Law and Policymakers: Protecting Internally Displaced Persons makes 
a similar point in relation to the recognition of women’s property rights:

International human rights law requires that all citizens be treated 
equally before the law and in particular that men and women have 
equal rights to acquire and administer property. When such guarantees 
were not fully incorporated in domestic law at the time that IDPs were 
displaced, that should not prevent particular categories of IDPs from 
having access to remedies for loss or denial of access to homes, lands, 
and properties on the same basis as all other displaced.159

	 The manual invokes the fact that states will have already violated the spirit 
of international human rights law through their failure to recognize and pro-
tect the property rights of certain protected groups (at a minimum, women 
and indigenous peoples) prior to displacement. The compounding of this vio-
lation through the failure to prevent displacement surely cannot constitute 
grounds for excluding such groups from legal remedies. Indeed, this point is 
perhaps most emphatically made in the African Commission decision in the 
Endorois case, which not only states that international legal recognition of 
indigenous titles obligates states to recognize such titles as well but also asserts 
that wrongful dispossession cannot be used to extinguish them.160
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Conclusion

Restitution is a point of overlap between transitional justice discourses and 
humanitarian responses to displacement. While restitution has been of mar-
ginal interest to the transitional justice field, comprising one of several forms 
that reparations measures can take, it has been central to the post–Cold War 
development of responses to internal displacement and the broader tendency 
toward rights-based humanitarianism. However, even rights-based humani-
tarianism is based on more modest and responsive goals than those that 
motivate transitional justice. While both fields nominally pursue remedial 
aims such as redress for violations, the defining goal of humanitarianism (in 
displacement contexts) is ending displacement through the reintegration of 
affected individuals and households into a protective social framework. How-
ever, the defining goal of transitional justice has always been much broader. By 
aspiring to support both accountability and political change, transitional jus-
tice seeks to reintegrate victims while simultaneously transforming the social 
framework they are to be reintegrated into.
	 Humanitarian responses to displacement can contribute to transitional 
justice aims, most notably through reparative measures related to the property 
and other rights of the displaced, which can serve as recognition not only of 
their victimization but also of their restoration as equal citizens and reintegra-
tion into society. However, humanitarian actors are ultimately far more depen-
dent on the results of transitional justice processes as a means of ensuring the 
ultimate sustainability of their efforts to end displacement and prevent it from 
reoccurring. By restoring social expectations of respect for human rights obli-
gations, transitional justice measures correspond to the baseline prescription 
set out in the Guiding Principles for avoiding arbitrary displacement—namely, 
the commitment of “all authorities and international actors [to] respect and 
ensure respect for their obligations under international law, including human 
rights and humanitarian law, in all circumstances.”161

	 Both internal displacement and transitional justice discourses seek to 
achieve their objectives primarily by influencing and supporting states in 
taking steps that, at a minimum, prevent future violations. While the human 
rights aims of both fields presume the need for effective redress for past viola-
tions, this element has not been emphasized as strongly as prospective pre-
vention in the internal displacement field. Restitution has been a signal excep-
tion to this rule, particularly in light of its early corrective focus on undoing 
the physical effects of displacement. However, humanitarian thinking on 
restitution has shifted toward acceptance of development actors’ assertions 
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that justice may in some cases be better served by transforming the unjust 
or unsustainable conditions that prevailed prior to displacement rather than 
restoring them. In this way, the environment-building perspective of develop-
ment experts has helped make restitution more compatible with transitional 
justice goals related to reconciliation and democratic transformation.
	 This new emphasis may allow more focused attention on how durable 
solutions to displacement can facilitate the longer-term processes of equitable 
development and political transformation that will be crucial to preventing its 
repetition. However, while humanitarian practitioners’ new context sensitiv-
ity operates by limiting the circumstances in which strictly corrective restitu-
tion is to be prioritized over more broadly remedial measures, the transitional 
justice goals of recognition and civic trust militate for retaining a corrective 
approach in exceptional cases, such as when addressing the vulnerabilities of 
displaced women and indigenous groups. However, the new general emphasis 
on promoting effective reparative measures rather than restitution per se in 
humanitarian practice may also reduce the likelihood that restitution will be 
treated as an entirely separate category from reparations or needlessly divert 
resources and attention from other transitional justice measures.
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In the past two decades, both transitional justice and displacement—espe-
cially internal displacement—have attracted significant attention as central 
issues to be addressed in international peacebuilding and postcrisis stabiliza-
tion efforts.1 In part, this stands as testimony to the political efforts and suc-
cess of a loose coalition of international scholars, nongovernmental organiza-
tions, international civil servants, and progressive politicians, diplomats, and 
government officials that have worked tirelessly to get and keep these issues 
on the international agenda. Historically, the two issues have come to interna-
tional prominence together, supported by different communities of activists. It 
is only recently that these communities have started to engage with each other 
on how to connect their fields of political action, and discussions remain in the 
early stages.2 One focus of this shared attention has been on how reparations 
efforts in transitional contexts should extend to displacement, in addition 
to the other violations and crimes such efforts usually cover. That these ini-
tial contacts are timely and relevant is underscored by the multiple situations 
around the world where massive violations of international humanitarian and 
human rights law have gone hand in hand with large-scale displacement, both 
of which need to be addressed in the context of peacemaking, peacebuilding, 
and transitional measures following regime change. 
	 While much of this mutual engagement has been at the international 
policy and advocacy level, some reparations programs have in fact engaged 
with displacement.3 Prominent national experiences include the compensa-
tion program established in 2004 by Law 5233 in Turkey (which compensates 
the displaced for their inability to access assets during displacement)4 and the 
administrative reparations program established by the recent Victims’ Law in 
Colombia (which after long and arduous political discussions now foresees 
redress for displacement as such).5 The Property Claims Commission in Iraq 
also deserves mentioning here, especially the provisions in its mandate speci-
fying access to its restitution and compensation program for Iraq’s large dias-
pora.6 While it cannot be qualified as a transitional justice effort, the United 
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Nations Compensation Commission (UNCC) can serve as an example of a 
compensation scheme that provides redress for large-scale displacement. Cre-
ated by the UN Security Council in the aftermath of the first Gulf War (1990–
91), the UNCC provided financial compensation to, among others, those who 
fled Kuwait and Iraq because of the latter’s invasion of the former.7 
	 Against this background, in this chapter I take a closer look at reparations 
in the context of large-scale displacement, focusing in particular on the idea 
that reparations programs should provide specific redress for displacement, 
independent from redress for other human rights violations. I focus on four 
central themes or questions connected to the idea of reparations for displace-
ment: (1) what reparations should look like in the context of redress for large-
scale displacement, (2) how to define displacement and whether the concept as it 
currently exists within the international protection discourse and practice can 
serve as a basis for reparations, (3) who the stakeholders are in a reparations 
effort, and (4) what the redress should be for (material losses, psychological 
suffering, etc.). In the last section, I discuss the wisdom and feasibility of repa-
rations for large-scale displacement in fragile state contexts and in situations 
where extreme poverty and widespread deprivation prevail.

From Juridical Reparations to Reparations as  

Benefits for Victims

 Juridical reparations refers to measures that “may be employed to redress the var-
ious types of harms that victims may have suffered as a consequence of certain 
crimes.”8 The “Van Boven-Bassiouni Principles,” adopted by the UN in 2005, 
define those measures as including “restitution, compensation, rehabilitation, 
satisfaction and guarantees of non-repetition.”9 Juridical reparations are part 
and parcel of contemporary international human rights law, international 
humanitarian law, and international criminal law, as evidenced, for example, 
by the Rome Statute of the International Criminal Court.10 The concept has 
been primarily developed through international, regional, and national courts 
and tribunals, and the European and Inter-American Courts of Human Rights 
have played a preponderant and often trailblazing role. Today a rich treasure of 
jurisprudence exists, setting out the scope and nature of the reparations mea-
sures to which victims of different types of human rights and humanitarian 
law violations are entitled. 
	 The objective of juridical reparations is full restitution, or returning the 
victims to the situation they were in before the violations took place. This is 
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achieved by undoing or, if that is impossible, compensating all forms of mate-
rial and physical harm inflicted on the victims. Methodologically, full restitu-
tion requires the identification and evaluation of the particular harm each indi-
vidual victim has suffered. This requires an individualized process and a quite 
intensive use of different types of evidence (documentary evidence, expert 
valuations, witnesses statements, and so on), as it is crucial for full restitution 
to establish exactly what losses and harms each victim has sustained. By defi-
nition, in the context of juridical reparations, measures of redress will tend to 
differ from case to case, as two victims will rarely have been in identical situ-
ations before the violations (even if they suffered from the same type of viola-
tions). The judicial processes used by courts and tribunals are well adapted to 
implement juridical reparations, and even if a special-purpose body is estab-
lished to provide reparations for a specific caseload, the use of an individual-
ized, judicial-style process will be unavoidable if full restitution is the aim. 
Inherently, judicial processes dealing with reparations for human rights vio-
lations tend to be time- and resource-consuming and hence quite demanding 
on the victims who need to participate in the identification, verification, and 
valuation of the exact violations and losses that were inflicted on them. More 
often than not, professional legal representation is indispensable for effective 
participation in such processes. 
	 When the issue is redress for a very large number of people, juridical repa-
rations, and the objective of full, or integral, restitution, is usually neither a via-
ble nor, as will be argued further, a desirable option. Juridical reparations can 
work well in contexts where human rights violations are the exception rather 
than the rule and where as a consequence the universe of victims is limited. 
Similarly, the individualized approach to determining reparations demanded 
by integral restitution is possible in contexts where the number of victims 
is small, the specific human rights violations from which they suffered are 
relatively easy to establish, and the evidence to prove the particular damages 
each victim sustained is not too problematic to come by. None of these con-
ditions exist in contexts where, over a prolonged period time, human rights 
and humanitarian law violations were the rule rather than the exception, and 
where many thousands of people were affected as victims of those violations, 
including displacement. This is even more the case if such violations occurred 
in environments characterized by great informality, where document trails of 
birth certificates, identity cards, and evidence of residence or property rights 
are simply unavailable for most people. In such situations, full restitution and 
the individualized approach that needs to accompany it tend to be impossi-
ble from both an operational and a fiscal perspective.11 The selected country 
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examples in the box below serve as a reminder of the size and scope of sev-
eral displacement situations, many of which are informal (with the notable 
exception of Iraq, with its long bureaucratic tradition of documenting nearly 
everything).12 It is clear that the opportunities and limitations for reparations 
in such contexts will be shaped by the sheer number of people the programs 
are intended to serve. 

✓	 Afghanistan: more than 300,000 IDPs and 3 million refugees

✓	 Colombia: between 3.6 and 5 million IDPs and more than 100,000 

recognized refugees13

✓	 Democratic Republic of Congo: about 1.7 million IDPs and 

around 500,000 refugees

✓	 Iraq: an estimated 2.8 million IDPs and about 1 million refugees 
✓	 Palestine: 4.7 million refugees registered with the UN Relief and 

Works Agency for the Palestinian Refugees in the Near East14

✓	 Pakistan: close to 1 million IDPs and more than 30,000 refugees

✓	 Somalia: about 1.5 million IDPs and more than 700,000 refugees

	 In contexts of mass human rights violations, it is more useful to under-
stand reparations as referring to “attempts to provide benefits directly to the 
victims of certain types of crime.”15 From a material perspective, this type 
of reparations does not aim for integral restitution but rather for the appar-
ently more modest objective of delivering benefits that are adequate and fair 
and that, under most circumstances, will fall short of making up for the total 
losses victims sustained. Procedurally, this type of reparations does not require 
an individualized judicial or quasi-judicial process16 and can be implemented 
through much lighter and faster procedures with, crucially, much more flex-
ible evidentiary standards.17 While at first sight this type of reparations may 
seem to short-change victims, in reality the (material) trade-off it appears to 
involve can be quite desirable from a transitional justice as well as a social 
justice perspective. Whereas juridical reparations tend to be available only to 
the relatively few victims who have the resources, education, evidence, and 
stamina to file and succeed a claim in court, reparations programs focusing on 
delivering benefits to victims have the potential to provide redress to, if not all, 
then at least the majority of victims, including the most vulnerable and needy 
among them. What distinguishes this type of reparations program from oth-
ers aimed at victims’ assistance are its “roots as a legal entitlement based on an 



143

The Potential for Redress

obligation to repair harm, and . . . an element of recognition of wrongdoing as 
well as harm, atonement or making good.”18 
	 In terms of the benefits reparations programs of this type can deliver, no 
benefits need be excluded on a principled basis alone (although, arguably, the 
choice of benefits is limited by the “adequate and fair” criterion, which will 
be explained further). Benefits can be symbolic, material, or both. Examples 
of symbolic benefits include “official apologies, rehabilitation, the change of 
names of public spaces, the establishment of days of commemoration, the 
creation of museums and parks dedicated to the memory of victims.”19 The 
process of adopting and implementing a reparations program can contain an 
important symbolic element, even if it formally only provides material ben-
efits, provided it is done properly (itself a criteria that is highly contextual). A 
common material benefit that so far has been a component in all large-scale 
reparations programs is monetary compensation for individual victims, 
which can be delivered in cash (single payment or installments), in the form 
of a pension or allowance, or through shares in microfinance institutions.20 
Alternatives to cash are preferential or priority access to certain types of pub-
lic services or support, such as psychosocial support, targeted physical health 
services,21 social housing or housing allowances, free education, and other 
types of livelihood support. Finally, reparations programs can provide benefits 
to individual victims (“individual reparations”) or collectives (“community” 
or “collective” reparations22). While the latter form appears to be gathering 
support among transitional justice advocates, questions linger as to whether 
“community reparations” can ever be scaled up sufficiently to deal with a large 
universe of victims and affected communities and whether “such measures 
can be sufficiently differentiated from development programs.”23

	 Given that reparations that provide benefits for victims do not have inte-
gral restitution as an objective and guideline to determine what redress should 
look like, the questions that arise are how to then determine that the repara-
tions effort is indeed sufficient from a material point of view and whether a for-
mula exists that can distinguish “worthy” from “unworthy” reparations efforts. 
What can and will eventually be done depends on a myriad of highly contex-
tual legal and nonlegal factors, which include the relative political prominence 
of the issue of victims’ reparations in comparison with other pressing matters, 
such as the demobilization of ex-combatants; the balance of power between 
local political actors (and their respective positions on victims’ reparations); 
the level of organization and political influence of victims’ organizations and 
other civil society actors (and, indeed, their particular priorities and demands); 
and the international community’s influence or lack thereof on local political 
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decisionmaking, as well as that community’s priorities and preferences in the 
given transitional situation. An additional factor is the extent to which dis-
placement itself is on the political radar and, indeed, from what perspective it 
is viewed by different political actors (it may well be that the reparations angle 
is simply neither used nor advocated for by the relevant local actors). More-
over, the extent to which a large-scale reparations program is subject to judicial 
oversight or interference may also have an impact on the benefits it eventually 
provides. In practice, the level of judicial control depends on the activism and 
attitudes of the local judiciary, the influence of international law on the domes-
tic legal framework, domestic law, and the willingness and ability of victims’ 
organizations to use the courts for reparations purposes. 
	 In terms of what reparations suffice, then, no magic formula exists. How-
ever, in the context of large-scale reparations programs, the benefits provided 
to the victims should at least be adequate and fair. While it is difficult to pin 
down in the abstract what benefits can be regarded as adequate and fair, as 
views and standards vary from context to context, this can be a useable crite-
rion when considered against the background of a specific situation. The more 
complex question is in whose eyes this adequate-and-fair standard should be 
met and to what extent it is possible (and important) that a consensus around 
this is formed. First, unless most victims perceive the benefits provided by a 
reparations program as adequate and fair,24 the program is unlikely to bring 
full political closure to the reparations issue. Witness, for example, how long 
World War II victims of forced labor kept their reparations demands alive in 
light of the failure of (mostly) German companies that had profited from this 
forced labor to provide reparations that the victims considered adequate and 
fair.25 Second, reparations programs also have the potential to divide the vic-
tim population from within. What is adequate and fair for one segment of that 
population may be seen as inappropriate and unfair by another segment. This 
relates to a general, and sometimes overlooked, point that the universe of vic-
tims is seldom uniform. Usually, it will be as diverse in its opinions and views, 
including those about the specifics of reparations and transitional justice, as 
the wider population in the society. But more specifically, reparations policies 
can themselves divide victims, and in the context of displacement, perceptions 
about diasporas and internally displaced populations can vary quite starkly 
among victims of human rights violations who never left their homes, which 
will be discussed in more detail later. Third, the perceptions of the broader 
population also matter, arguably to a lesser degree than that of the victims, 
although it is difficult to conceive of a successful reparations program that 
would not be accepted by the broader society.

144
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	 Beyond underscoring that “adequate and fair” is a contextual yardstick that 
faces its ultimate test in victims’ perceptions, it is worth underlining that the 
extent to which reparative benefits allow victims to overcome social exclu-
sion, reduce their vulnerability, and reconstruct their lives is likely to play 
a big role in how they think about the effort. Displaced persons in Kenya 
expressing the desire to have “their lives restored to normality”26 when asked 
about their reparative demands is just one indication of how important it is 
for a reparations program to be about the future as well as about the past. This 
is especially true in contexts where those who are now victims were poor and 
destitute before the human rights violations took place. For such victims, a 
reparations program focusing on integral restitution—and hence looking at 
the past as a measurement to determine what to do today—would yield little 
in terms of opportunities to construct a better, more humane and dignified 
life.27 They instead require a forward-looking effort, just like victims whose 
protracted displacement, lasting years if not decades, has pushed them (fur-
ther) into poverty and despair and for whom the prior situation is not more 
than a distant, often idealized memory. Simplified, large-scale reparations 
should not seek to recreate society as it existed before the conflict or the 
human rights violations (this was, after all, the environment in which conflict 
and violations found a fertile breeding ground) but rather aim to positively 
contribute to the development of a new society that, in some significant way, 
is better than the one that existed before. It is difficult to see, then, how repara-
tions could be successful without being connected to progressive politics, in 
the nonpartisan sense of trying to create a more just society with less despair 
and more shared “social hope.”28 
	 Working toward a reparations policy that meaningfully increases victims’ 
ability to construct better lives for themselves almost invariably requires tak-
ing two steps. First, policymakers need access to up-to-date and reliable infor-
mation about the broad, socioeconomic make-up and situation of the victim 
population and, ideally, how they compare to the overall population. Without 
knowing much about the victim population’s (relative) levels of poverty, edu-
cation, employment, and access to shelter and health services, for example, 
policymakers will find it difficult to design and target reparative benefits in the 
best possible way. When a reparations policy is being discussed, this informa-
tion may already be available, as it is not uncommon for international humani-
tarian organizations to carry out detailed assessments of the displaced popu-
lation during a crisis or conflict.29 Academic studies may also be able to help 
policymakers get a clearer picture of the background and situation of the vic-
tim population.30 This type of information collection can be complementary 
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to the work carried out by truth commissions, which tend to focus on the 
nature and truth of the violations, rather than the socioeconomic profile of 
the victim population. Second, policymakers and lawmakers working to turn 
the reparative demands of victims into a real policy need to have a grasp of 
the developmental effects that different benefits are likely to have. Moreover, 
reparations policies may work best in terms of lifting people out of poverty 
if they are coordinated with, or are an integral part of, a broader strategy for 
pro-poor economic growth and development.31 This is necessary to ensure 
that reparations fulfill their forward-looking potential, but it is also a matter of 
good governance. In a context of scarce resources and multiple needs, it would 
be irresponsible to spend significant amounts of public funds on reparations 
without ensuring that they provide the highest possible economic return, 
for the victims as well as for the broader society. Integrating these economic 
aspects into the design of a reparations policy can be a challenge, as those who 
drive reparations policymaking often tend to have a legal and human rights 
background and limited knowledge about how to generate economic growth 
and development. To overcome this hurdle, a multidisciplinary approach must 
be adopted from the outset at both the level of policy development (where 
national and international experts may be consulted) and at the institutional 
level (for example, within a truth commission that has a mandate to make rec-
ommendations on reparations).
	 The types of crimes or violations a reparations program can provide 
redress for is, of course, dependent on the types of violations that occurred. 
What a program ends up covering is, however, also invariably a product of the 
specific politics involved in bringing it about. Relevant political actors, in this 
respect, can include the main political parties; civil society actors, including 
religious organizations; victims’ communities and their organizations; the 
international community; and international, regional, or national courts. The 
jurisprudence of such courts has sometimes proved to be one of the catalysts 
for governments to establish reparations programs and, indeed, bring certain 
crimes and violations to the forefront of the political agenda.32 Truth com-
missions require a special mention, as they have played a key role in calling 
for reparations in a number of countries, including Morocco, Chile, Guate-
mala, Peru, and, possibly soon, Nepal. In practice, reparations programs have 
focused on serious violations of basic civil and political rights and interna-
tional humanitarian law, providing redress for, among other crimes, unlawful 
killings and assassinations, torture and unlawful imprisonment, gender-based 
violence, forced disappearances, forced and slave labor, and illegal seizure of 
land and property. Displacement was, as I have already indicated, included as 
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a separate violation in the UNCC mandate,33 the Turkish Law 5233,34 and the 
recent Victims’ Law in Colombia.35 In addition, the Comprehensive Repara-
tions Program in Peru regards those who suffered from forced displacement as 
conflict victims eligible for reparations.36 Whether displacement is treated as a 
separate violation in future reparations programs will depend on local politi-
cal contingencies, including the extent to which international actors advocate 
this as a desirable practice.37

	 In addition to the core objective of delivering benefits that are adequate and 
fair to victims of certain crimes,38 reparations programs can serve at least two 
additional objectives: to recognize and acknowledge the victims and what they 
went through and to contribute to reestablishing “civic trust.”39 As already 
indicated, it is the element of recognition and acknowledgment that sets a 
reparations program fully apart from humanitarian assistance, development 
aid, and ordinary social policies.40 This is a complex matter, but it suffices here 
to emphasize that whether victims feel that there is genuine recognition and 
acknowledgment will affect how they perceive the reparations effort as whole. 
Civic trust refers to shared normative expectations and the ability to trust that 
institutions and fellow citizens are acting on the basis of shared values, norms, 
and principles.41 Massive human rights violations tend to leave a legacy of mis-
trust between the victims and the state and, more broadly, a very low level of 
civic trust. Reparations programs can contribute to improving trust between 
the state and the victims (although a serious effort in this respect may well 
require nothing less than a full overhaul of state institutions’ internal cultures 
and management), and they can also, through the affirmation of certain funda-
mental norms such as respect for basic human rights, have a positive impact 
on relationships between citizens (although each context would require 
empirical research to determine whether this is indeed the case). Finally, repa-
rations policies should aim to avoid causing new grievances or social divisions, 
especially in countries that have just emerged from internal conflict. As will 
be discussed later on, this can be a particularly relevant issue in the context of 
reparations for displacement.

Defining Displacement in the Context of Reparations

Defining displacement is central to developing a reparations program and 
determining who can benefit from it. The challenge is how to delineate dis-
placement from other types of migration or population movement that should 
not be included in the effort to provide redress. At the international level at 
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least, the determination of what displacement means in the context of tran-
sitional justice has so far received only limited attention. Advocates and sup-
porters of reparations for displacement have mostly defined it as referring to 
internally displaced persons (IDPs) and, to a lesser extent, refugees.42 This is in 
line with the current international protection framework and discourse, which 
focuses mostly on these two categories, with a shift in emphasis from refugees 
to IDPs over the past two decades, usually defended by reference to the greater 
(and increasing) number of IDPs and the smaller (and decreasing) number of 
refugees worldwide.43 This section’s point of discussion concerns the extent to 
which policymakers can regard this international framework—and its implied 
view of migration—as a sufficiently sound basis for constructing and imple-
menting national reparations policies. 

External Displacement and International Protection: Refugees

We live in an international system constructed around the concept of state 
sovereignty—that is, the idea that the state has the liberty to do what it wants 
within its own territory.44 In reality, the concept of state sovereignty is more 
complex (and, indeed, limited) than that, but this basic description struc-
tures many of the debates and policies in the international realm. 45 Despite 
globalization and an ever-shrinking world, sovereignty continues to function 
as a description of statehood, a norm that needs to be respected in interna-
tional relations, and a status many continue to aspire to (witness the popula-
tion’s jubilation at the independence of South Sudan in 2011). In this system, 
the management of migration and, more broadly, cross-border movements of 
people is an integral part of each state’s sovereign powers. The regulation of 
who can enter or stay in a state’s territory and the connected activity of bor-
der protection are among the most jealously guarded prerogatives of sovereign 
states. Notice, for example, how the International Covenant on Civil and Polit-
ical Rights carefully protects the right to free movement and choice of resi-
dence within one state only for those who are “lawfully” within that state46 and 
limits states’ right to expulse aliens only on the condition that such expulsion 
should be in accordance with national law.47 Similarly, the covenant accords 
anyone the right to leave any state, including one’s own, but fails to provide a 
corresponding right to access the territory of any state other than one’s own.48 
This background underscores the exceptional nature of the system established 
by the 1951 UN Convention on the Status of Refugees.
	 The Refugee Convention establishes an international protection regime 
that obliges all state parties to the convention to allow any “migrant” who falls 
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within its refugee definition to remain in their territory and enjoy their protec-
tion. Article 1.a.2 defines a refugee as a person who, 

owing to well-founded fear of being persecuted for reasons of race, 
religion, nationality, membership of a particular social group or politi-
cal opinion, is outside the country of his nationality and is unable or, 
owing to such fear, is unwilling to avail himself of the protection of that 
country; or who, not having a nationality and being outside the country 
of his former habitual residence as a result of such events, is unable or, 
owing to such fear, is unwilling to return to it.49

Central to the convention’s protection regime is the allocation of a particular 
legal status—“refugee status”—through an individual asylum process, carried 
out by either the national authorities of the host state or the UN High Com-
missioner for Refugees (UNHCR), the international agency mandated with the 
protection of refugees.50 Obtaining refugee status is a formal confirmation 
that the person in question did indeed have a “well-founded fear of being per-
secuted” and hence has the right to remain in the territory of the host state. 
While the 1951 Refugee Convention has had (and continues to have) its critics, 
the fact remains that, sixty years after it came about, it continues to be a source 
of protection for many thousands of people around the world. 
	 The question most relevant for the discussion here, however, is whether 
policymakers working on reparations for displacement can assume that, at 
least in the vast majority of cases, the convention’s concept of a refugee ade-
quately captures the category of people who have been displaced beyond the 
borders of their countries of habitual residence. There are at least two reasons 
for exercising caution in relying on this definition in the context of a repara-
tions effort and transitional justice programming more generally. 
	 The first reason has to do with the changed nature of migration crises in 
recent decades and the increased gulf between the premises on which the 1951 
Refugee Convention was based and the reality of displacement in the twenty-
first century. Historically, the protection regime established through the con-
vention was created to address a very clear problem: how to protect people 
who are persecuted by their own states for political, religious, or other reasons. 
It also found its origins in the Cold War and the need to protect those “perse-
cuted by Communist regimes.” 51 The core image underlying the convention—
one that many people used to associate with the term refugee—was that of the 
lone opponent of an oppressive regime who, after a heroic fight for democ-
racy and human rights, was forced to flee across borders in fear of his or her 
life. Looking at population movements in the past twenty years, however, it is 
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clear this image no longer reflects the majority of people who flee. Rather than 
a small stream of individuals seeking protection from persecution by their 
governments, present-day migration crises are characterized by large groups 
crossing national borders because of a combination of drivers. Events such as 
the ongoing exodus of thousands of people from Somalia into northeastern 
Kenya and Ethiopia,52 the flight of tens of thousands of people from Libya into 
neighboring Egypt and Tunisia during the uprising against Gadhafi,53 and the 
mass exodus from Zimbabwe to South Africa involving an estimated 2 million 
people between 2005 and 200954 all raise important issues of international 
protection but do not easily fit within, and have little to do with, the param-
eters of the 1951 Refugee Convention. 
	 There is a vivid debate within the field of refugee studies about what the 
changed face of forced migration means for the current international refugee 
protection framework.55 In many, if not most, contemporary contexts, only a 
few of those who flee across national borders are likely to be able to show an 
individual, well-founded fear of persecution as demanded by the 1951 Refugee 
Convention. In short, the risk is that a reparations effort for displacement that 
limits its scope to the 1951 definition of a refugee would end up excluding the 
majority of those who left their countries during periods of violent conflict, 
repression, or widespread human rights violations. Clearly, the extent to which 
this risk becomes reality and the degree to which such exclusion matters from 
a transitional justice perspective depend on the context and the reparations 
policy in question; however, it remains a factor to be kept in mind when dis-
cussing how to define displacement in the context of reparations. 
	 The second reason for caution has to do with the evolving and frequently 
disputed meaning of the 1951 definition of a refugee. There are two interrelated 
components to this. First, the 1951 refugee concept has been subject to inter-
pretations that, at both the national and international level, have evolved over 
time in conjunction with changes in the broader political, social, and cultural 
environments. Witness, for example, how awareness and practice around the 
gendered use and application of the 1951 definition have evolved over the past 
decades.56 In the 1950s and 1960s, the questions of whether women qualify 
as a social group under the Refugee Convention and whether a well-founded 
fear of persecution for being a women could be a sufficient ground for refu-
gee status were simply not topics of discussion. In contrast, various national 
jurisdictions now extend protection to certain categories of female refugees.57 
Second, interpretations of the 1951 refugee concept differ between, but also 
within, national settings, with some states interpreting the concept liberally 
and broadly and others interpreting it restrictively. Even fundamental issues, 
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such as whether persecution by a non-state actor can give rise to refugee sta-
tus, can receive different answers in different jurisdictions.58 Within states, dif-
ferent authorities, courts, tribunals, and administrative entities involved in the 
asylum process frequently disagree with each other about the exact scope and 
content of the 1951 refugee concept.59 Finally, UNHCR and state parties to the 
convention at times also find themselves at odds over the right interpretation 
of the concept.60 
	 In terms of reparations for displacement, we can draw two conclusions 
from the reality of competing interpretations of the 1951 refugee concept. 
First, if policymakers decide to include the 1951 refugee definition in their legal 
framework for reparations, they should clarify and further define certain ele-
ments in the definition to avoid unintentionally excluding certain victims (for 
example, in a situation where the majority of victims suffered from persecu-
tion at the hands of non-state actors, it may be important to explicitly mention 
that this is deemed to be covered by the 1951 refugee definition). Second, the 
fact that different national asylum procedures can lead to different outcomes 
for similar cases puts into question whether a reparations program should 
ever rely solely on refugee status as recognized in the host states to which the 
relevant population has fled. While refugees from countries such as Colom-
bia, Iraq, and Somalia (all countries that have diasporas scattered around the 
world) may have fled similar situations, whether they eventually obtain refu-
gee status will depend on the interpretation used by the asylum process of the 
country where they end up. 
	 The broader political environment in the host countries may also influ-
ence how refugees from the same country fare. For example, out of an esti-
mated 455,000 Colombian refugees worldwide, an estimated 86 percent live in 
Ecuador, Panama, and Venezuela.61 Despite having fled under broadly similar 
circumstances, the Colombian refugees’ formal legal situation differs widely 
depending on which of the three countries they ended up in. In Panama and 
Venezuela, “the majority of Colombians in need of international protection 
remain ‘invisible’, not seeking international protection and instead remain-
ing undocumented or using alternative migratory routes,” while in Ecuador, 
“generally the most receptive of these countries to refugees,” many have been 
formally recognized and documented as refugees.62 In situations like these, 
a national reparations program should reinvestigate whether those involved 
have indeed been displaced under conditions amounting to persecution. 
	 A final comment here concerns the fact that a significant number of coun-
tries have not ratified the 1951 Refugee Convention, especially in Asia and the 
Middle East.63 The Palestinian refugees are not covered by the 1951 Refugee 
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Convention but instead fall under the mandate of the UN Relief and Works 
Agency for Palestinian Refugees in the Near East.64 Arguably, the Palestinian 
refugee situation is the one that has seen the most research on the question 
of reparations and, especially, land restitution.65 This further underscores the 
limited scope for directly applying the 1951 refugee definition in the context of 
reparations programs.

Internal Displacement and International Protection: IDPs 

Attempts to develop a specific international protection regime for IDPs came 
to the fore in the 1990s, eventually leading to what has become the key inter-
national document in this regard—the UN Guiding Principles on Internal 
Displacement. Presented by the representative of the secretary-general on the 
human rights of IDPs to the UN Commission on Human Rights in April 1998, 
the Guiding Principles have been gathering increased recognition ever since.66 
Roberta Cohen, one of the protagonists in the political struggle to bring the 
plight of IDPs to the forefront of international attention, points to four reasons 
why the idea that IDPs needed international protection eventually got trac-
tion among key governments and within the United Nations.67 These include a 
growing realization of the security context of internal displacement and, espe-
cially, of how large-scale internal population movements not only can disrupt 
the stability of the affected country but also frequently undermine regional 
and international security. Moreover, the change in the notion of sovereignty 
after the end of the Cold War created a new possibility for crossing borders 
and reaching people in need. Also, the growth in the number of IDPs was an 
important factor: “In 1982, 1.2 million people were found to be uprooted in 
their home countries. Four years later the total had grown to 14 million. By 
1995, there were an estimated 20 to 25 million in more than 40 countries, twice 
as many as refugees.”68 Finally, the asylum agenda had an influence on the 
increasing willingness of the international community to look at international 
protection for IDPs. The post–Cold War increase in refugees, especially from 
the Global South, brought to the fore the idea that protecting and assisting 
people within their own borders was the first line of defense against ever larger 
refugee flows and rising asylum applications. In short, assisting IDPs in their 
own countries was seen as a way to avoid the same people becoming refugees. 
	 From a legal perspective, there are significant differences between the inter-
national protection regime for refugees and the one for IDPs. Whereas the 
former is enshrined in an international convention, the latter is laid down in 
an international “soft law” instrument69 developed by a group of international 
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experts but never negotiated and formally adopted by the international com-
munity of states.70 In principle, then, the Guiding Principles are not legally 
binding on states. The proponents of the principles maintain, however, that 
the practical impact of this difference is less than meets the eye, given that the 
principles “are consistent with international human rights law and interna-
tional humanitarian law and to a large extent thus codify and make explicit 
guarantees protecting internally displaced persons that are inherent in these 
bodies of law.”71 In that sense, they only repeat obligations that governments 
already had based on the international “hard law” contained in human rights 
treaties, the Geneva Conventions, and international customary law. The Guid-
ing Principles have in fact become the dominant framework through which 
international actors tend to approach crisis situations involving large internal 
population movements.72 Similarly, an increasing number of national govern-
ments have incorporated the principles into their legislation and displacement 
policies.73 Finally, a number of regional efforts have strengthened the legal and 
political standing of the Guiding Principles, including the Great Lakes Proto-
col on the Protection and Assistance to Internally Displaced Persons, which 
obliges signatory governments to incorporate the Guiding Principles into 
their national laws,74 and the African Union Convention on the Protection and 
Assistance of Internally Displaced Persons in Africa, which is broadly based on 
the Guiding Principles.75

	 Can the international protection framework’s conception of displace-
ment be used as a basis for a reparations program? The definition of an IDP is 
much broader than the 1951 definition of a refugee and therefore much more 
grounded in the reality of today’s migration crises. The Guiding Principles 
define IDPs as “persons or groups of persons who have been forced or obliged 
to flee or to leave their homes or places of habitual residence, in particular as 
a result of or in order to avoid the effects of armed conflict, situations of gen-
eralized violence, violations of human rights or natural or human-made disas-
ters, and who have not crossed an internally recognized state border.”76 Using 
this definition in the context of a reparations program for displacement, then, 
is unlikely to lead to the same level of exclusion as the 1951 refugee concept 
would. In that sense, the former may often be more useful to policymakers 
than the latter. However, reparations programs will likely still have to under-
take efforts to identify who is an IDP in a given context.
	 It is worth emphasizing here that the term internally displaced person, unlike 
refugee, does not denote a legal status, at least as it is intended in the Guiding 
Principles. As the Handbook for the Protection of Internally Displaced Persons puts 
it, “The IDP definition is a descriptive definition rather than a legal definition,” 
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one that “simply describes the factual situation of a person being uprooted 
within his/her country of habitual residence” and “does not confer a special 
status or rights in the same way that recognition as a refugee does.”77 One 
implication of this is that, from an international perspective, there is no need 
for an equivalent to the asylum process in an IDP context. In practice, however, 
information is often available about IDPs that reparations programs can rely 
on, at least as a starting point. For example, in countries such as Colombia, 
official procedures exist to register IDPs, usually in the context of programs 
intended to provide specific support or assistance to the displaced popula-
tion.78 Furthermore, in most contexts where large-scale displacement is tak-
ing place, international humanitarian actors will register IDPs as part of their 
efforts to manage and target humanitarian aid. One caveat, however, is that 
both official and international registration efforts may not be exhaustive. For 
official procedures, access may be an issue, especially for the most vulnerable 
IDPs, as may be the capacity of national institutions responsible for registra-
tion. International registration efforts tend to focus on IDPs in camps, leaving 
out those living with host families or in rented accommodations in urban set-
tings. Another caveat, which applies especially to international humanitarian 
efforts to register IDPs, concerns the criteria that are used to decide who to 
register and how “tight” the registration process is. Humanitarian registration 
is not an official administrative process, nor is it intended to be. However, the 
extent to which this hinders a reparations program’s adoption of IDP registra-
tion as sufficient evidence for its purposes is a contextual issue that needs to be 
thought through ahead of time. Notwithstanding earlier registration efforts, 
this may be another reason for reparations programs to get involved in deter-
mining who is an IDP.

Distinguishing between Voluntary Migration and Displacement

Providing benefits to victims through a reparations program inevitably 
involves a decision as to who can and who cannot be considered a victim. Such 
choices need to be made at the policy level—that is, at the moment the pro-
gram mandate is being debated and developed—and at the operational level—
that is, when the categories and their respective definitions contained in the 
mandate need to be applied to real-life cases and claims. Two important pit-
falls exist in respect of this exercise: the program can be so restrictive that vic-
tims that reasonably should have been included in the effort to provide redress 
find themselves excluded, or it can be so broad in its mandate or lax in the con-
crete application of the victims’ categories that the program includes people 
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who cannot reasonably be considered victims. If not managed properly, these 
issues have the potential to undermine a reparations effort. 
	 Following the international protection framework for forced displace-
ment, the key distinction to be made here is between those who voluntarily 
migrate across or within national borders and those who, against their will, 
become displaced. The protection regimes for both IDPs and refugees want to 
distinguish their own target populations from migrants who leave their homes 
behind to seek a better life abroad or elsewhere in the same country. There 
may be disagreements among advocates and practitioners about the scope and 
application of the Guiding Principles, but “it is clear that [the principles] do 
not apply to persons who move voluntarily from one place to another solely 
in order to improve their economic circumstances.”79 Both the practicability 
of distinguishing between voluntary migration and displacement and the rou-
tine emphasis on socioeconomic migrants as “the other” from whom IDPs and 
refugees need to be distinguished pose challenges for reparations and tend to 
be especially difficult in countries affected by so-called complex emergencies80 
and in contexts where a combination of factors such as state failure, violent 
conflict, human rights violations, livelihood collapse, and environmental deg-
radation drive people to migrate elsewhere in the country or across borders. 
The more protracted a crisis or displacement situation becomes, the more dif-
ficult it is to neatly divide people who left their habitual places of residence 
behind into categories such as IDPs, economic migrants, and refugees.
	 The Democratic Republic of Congo (DRC) offers a case in point. Decades 
of mismanagement, repeated foreign interventions, widespread internal con-
flict, and brutal violence have been accompanied by multiple waves of dis-
placement of entire communities across and within national borders.81 Years 
into the transition from war to peace (which officially started in 2003), a large 
portion of the Congolese population struggles to survive in a country where, 
in large parts of the territory, formal institutions have all but ceased to exist 
and violence and displacement continue to be part of daily life.82 As indicated 
in the table earlier in the chapter, many thousands have been affected and are 
now living away from their original homes and villages. Nevertheless, it would 
be extremely difficult to determine who in this population would qualify as 
displaced. As an International Committee of the Red Cross official working 
in the DRC recently wrote: “The labels ‘refugee’, ‘urban IDP’, ‘host family’ and 
‘economic migrant’ may be convenient for aid workers and policymakers but 
they can often be misleading in that they seldom describe a person’s overall 
situation.”83 How, she asks, do you categorize “a family from a village in North 
Kivu which has some members who commute between Goma town and 
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Rwanda selling produce, and others who left after an armed attack and moved 
to Kinshasa in search of a safer and better life”? Are people who share their 
time between Goma and Rwanda “refugees or internally displaced people”? 
And “what about the group of people from a village that has been looted who 
decide to go to a bigger town, having heard that displaced people can make 
money there”? Are their motives “economic or related to armed violence”?84 

Similar conundrums emerge when one takes a closer look at the refugee and 
migration crises affecting countries such as Afghanistan, Iraq, Somalia, and 
Sudan,85 among others, making it very difficult for any future reparations pro-
grams in these places to determine who should be in and who should be out.
	 Two final considerations have to do with the almost routine exclusion of 
voluntary, or socioeconomic, migrants from the category of displacement. 
First, in many contexts socioeconomic drivers play a role in the decision to 
move either abroad or elsewhere in the same country (the most common 
example, in this respect, is people moving from rural to urban areas during 
conflict).86 Iraqis who fled post–Saddam Hussein Iraq or moved within the 
country did so for political as well as socioeconomic reasons, including politi-
cal and religious persecution mostly by non-state actors (especially relevant 
for members of Iraq’s small minorities);87 the collapse of law and order and 
the generalized insecurity and violence it engendered; the further deteriora-
tion and, in some areas, collapse of basic public services such as water, electric-
ity, health care, and education;88 the lack of economic opportunities and the 
rapid deterioration of the labor market; and a fundamental pessimism about 
where the country was heading.89 Concepts such as “survival migration”90 and 
“mixed migration flows”91 have been developed to express the complexity of 
migratory movements during crisis situations, but the bottom line is that in 
many circumstances, the dichotomy between political and economic migrants 
simply fails to reflect reality and is unsuitable as the basis for a reparations pro-
gram once the crisis is over. 
	 Second, it is debatable whether reparations programs should always 
endorse and reproduce the routine exclusion of socioeconomic deprivation as 
specific and stand-alone grounds for considering displacement nonvoluntary, 
as is done in the context of the international protection framework. There are 
certainly scenarios imaginable where a transition requires coming to terms 
with the fact that a former regime deliberately refused to invest in education, 
health care, and other basic services, siphoned money away from the country 
into private bank accounts (for example, in the context of the exploitation of 
high-value natural resources), and never did anything to save people from pov-
erty and disease. In such circumstances, reparations benefits for the displaced, 
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such as the official recognition of their suffering, the acknowledgment of their 
rights, and the restoration of civic trust, may need to be extended to victims of 
economic deprivation, including those who had to leave their homes behind 
to survive. Of course, doing so may be difficult if the available resources are 
limited, but this is more a matter of how different violations (and categories of 
victims) are prioritized than a matter of resources per se.
	 Given that the causes of displacement and the movement of people them-
selves are often diverse and characterized by “mixed flows, multifarious moti-
vations and multiple labels,” 92 policymakers and experts alike are well advised 
to keep the concept of displacement open, at least at the outset of the policy 
development process. Automatically assuming that the categories and distinc-
tions emanating from the international protection framework are adequate for 
the local context may mean excluding people who should be included in any 
reparations effort for displacement. A careful analysis of the local realities of 
both external and internal displacement is indispensable before deciding how 
the reparations policy in question should define displacement and whether 
displacement is, in the particular transitional context, an adequate ground for 
reparations. Discussing, negotiating, and determining what displacement is 
and means in the given context needs to be a central component of the partici-
patory process of establishing a reparations program. Whether such an exer-
cise can establish a clear line between voluntary migration and displacement 
that does not exclude some of the displaced while including those who are not 
displaced and that can be realistically applied depends on the context. In many 
of the countries listed in the table earlier in the chapter, achieving such results 
would not be easy.

Reparations for Displacement and Participation

It is often said that the quality of the process of coming to a reparations pro-
gram can be as important as the quality of the program itself. The thinking is 
that broad participation in the discussion and decisionmaking about what rep-
arations policies are necessary in a particular context may in itself be a power-
ful signifier that from now on, governance and community relations will be 
different from what went on in the period before the transition. Whereas, it is 
argued, a reparations policy put together by a small, closed group of decision-
makers with little or no consultation with the victims or the wider population 
may signal that the transition is really just “more of the same” and the repara-
tions program is more an attempt to appease than a genuine effort to provide 
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redress. Moreover, participatory processes are also seen as a means to encour-
age victims’ ownership of the reparations program and as having a “potential 
healing effect on victims and communities.”93 Similarly, it is often argued that 
a process leading up to a reparations program in which victims are consulted 
and treated as full citizens and rights’ bearers can in and of itself be an impor-
tant step in achieving the symbolic goals of reparations. Finally, consultation is 
seen as a “virtue that will make reparations more responsive to reality and thus 
more effective.”94

	 While using a participatory process to develop a reparations program is 
commonly seen as good practice, real participation can be difficult to achieve, 
even in contexts where no large-scale displacement has taken place.95 What, for 
example, does meaningful participation consist of in contexts such as Colom-
bia or the DRC, where hundreds of thousands of people have been affected by 
violence and human rights violations? Truth commissions have demonstrated 
they can fulfill an important role in engaging with victims’ communities96 but 
may not be in a position to reach more than a fraction of the victim popula-
tion in situations where numbers run into the hundreds of thousands. Involv-
ing victims’ organizations, nongovernmental organizations, and civil society 
groups is another way of trying to ensure that a reparations program reflects 
victims’ needs and concerns, but their representativeness of the wider victim 
population is not always a given. Moreover, such groups tend to be heteroge-
neous in terms of the types of violations they focus on, and strong differences 
in political clout or sympathy, cultural approaches, and levels of negotiating 
experience often exist among victims’ organizations.97 This can lead to conflict 
and disputes between organizations around, for example, the nature and scope 
of the desired reparations effort. Surveys may be a good way of gauging what 
victims’ perceptions of justice and reparations are in contexts where numbers 
or local circumstances do not allow for actual engagement, but this remains 
quite far removed from a real participatory process.98 Finally, creative solu-
tions involving customary forms of social mobilization, grassroots confer-
ences, and other bottom-up consultation processes99 can be useful, but achiev-
ing real participation is invariably a big challenge, especially when it comes to 
the most vulnerable victims.
	 Experience has shown that in contexts where displacement has occurred 
on a massive scale, the engagement of all relevant actors tends to be even 
more complicated than normal, both politically and logistically. In practice, 
“sufficient engagement with displaced persons has often not been the case,” 
although a number of truth commissions, including the ones in Guatemala 
and Liberia, have engaged with refugees and internally displaced persons.100 
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Moreover, beyond participation in the determination of what a reparations 
effort should look like in a given context, large-scale displacement also tends 
to raise specific operational and technical challenges related to the displaced 
population’s access to reparations. In Iraq, for example, the Property Claims 
Commission has so far been unable to process the approximately 5,000 
claims it received from Iraqis living outside the country because of a lack of 
specific rules and procedures for engaging with claimants who live abroad. 
In Colombia, the extent to which refugees will be able to claim reparations 
under the recent Victims’ Law remains to be seen, but there is no doubt that 
significant obstacles exist.101 Common hurdles are related to documentation 
and evidence, a lack of financial and human resources, and difficulties in coor-
dination and management.102 While these can be formidable, the remainder 
of this section will focus more on participation in the development of repara-
tions policies. 

Engaging the Diaspora

Recent advances in technology have expanded the ways diaspora communi-
ties can interact with the home country. Cheaper and faster communications 
accessible to a broader swath of the population have quite literally shortened 
distances between those who remained and those who left. More research-
ers than ever before are now studying the diaspora-conflict-peace nexus,103 
although so far they have paid only limited attention to how diaspora commu-
nities can contribute to (or, indeed, undermine) transitional justice efforts in 
their countries of origin.104 The diaspora concept itself is quite fuzzy and can 
have different meanings depending on the context and who is using it,105 but 
for our purposes the concept is most usefully understood as including political 
refugees, alien residents, guest workers, immigrants, and overseas communi-
ties more broadly. This can be complemented with the notion that the dias-
pora concept is best seen as building on three criteria: “dispersal; settlement in 
multiple locations; and the idea of a ‘homeland.’”106

	 Concerning the possible involvement of members of a diaspora in the 
development of reparations policies (whether or not they eventually include 
reparations for displacement), a number of factors are important to keep in 
mind. First is the heterogeneous nature of most, if not all, diaspora groups in 
terms of socioeconomic stratification, political views and allegiances, levels 
of social and political organization, and remaining connections and interests 
with the homeland.107 Members of the diaspora may, for instance, disagree 
about what peace and transitional justice in the home country should look 
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like. The makeup of diaspora groups can also vary strongly from host country 
to host country. These differences may have been there from the outset (for 
example, the socioeconomic background of Iraqis fleeing to Jordan between 
2003 and 2006 tended to differ somewhat from the background of those leav-
ing Iraq for Syria)108 or may arise from the different experiences provided by 
life in different host countries (for example, whether Palestinian refugees live 
in a camp in Lebanon or in a nice neighborhood of New York will inevitably 
have some influence on their outlook on life). Similarly, the politics of differ-
ent host countries toward the diaspora or the diaspora’s home country also 
tends to be a factor of influence regarding the scope of diaspora engagement in 
peacebuilding and transitional justice. 
	 Good reasons exist to involve the diaspora in the development of transi-
tional justice initiatives beyond the fact that at least some of its members will 
have been victims of persecution or human rights violations. If it is indeed true 
that, as a number of researchers have argued, diasporas can often play a nega-
tive role in perpetuating conflict or increasing the risk of a recurrence of con-
flict, then obtaining their political engagement in peacebuilding, post-conflict 
recovery, and transitional justice may be crucial for a sustained peace.109 More-
over, it may also facilitate their eventual reintegration into the home country, 
if they eventually decide to return. Such engagement with the diaspora is, 
however, best seen as a multidimensional effort that needs to include but also 
go beyond simple outreach by the home state government.110 It may require 
the political mobilization of diaspora communities around a set of com-
mon goals; engagement with host states, which may look suspiciously at any 
political activity with or in the diaspora; and outreach by diaspora victims to 
those victims who remained behind in the home state to try to foster a shared 
transitional justice project. Finally, it is important to underscore that the posi-
tive impact of diaspora engagement is not a given. The effect of transnational 
peacebuilding activities “remains less than clear,” as “the existing literature 
relies to a large extent on speculations and hypotheses to assess impact.”111

	 In practice, then, some risks are attached to the involvement of the dias-
pora, which, depending on the context, may require careful management (pos-
ing the difficult question of who would be able to perform such management). 
One element to highlight is that the diaspora’s involvement in the policy devel-
opment of reparations may be driven by a small group of its members who 
want to seize the opportunity of the transition to get their wealth back. As 
such, this may not be problematic, except that the immediate aftermath of the 
cessation of violence or the change of a regime may give this group a compara-
tive advantage to push through a reparations program that primarily serves its 
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own interests, which may or may not be aligned with those of the victims who 
never left or the less wealthy among the diaspora victims. The establishment 
of the Iraq Property Claims Commission, for example, had originally more to 
do with the advocacy and lobbying by a small group of Iraqi exiles (who had 
been able to organize themselves during their years abroad, including some 
spent in the United States) than with any consultations with or endorsement 
by the victims who had remained in Saddam Hussein’s Iraq (who had had little 
opportunity to organize themselves and formulate their desired transitional 
justice policies). While the diaspora’s role as a transitional justice front-runner 
can be a good thing, it can also deepen tensions between diaspora actors and 
those who were never able to leave. Arguably, this risk is heightened in situa-
tions where displacement was protracted and exile was spent in countries that 
were much better off economically than the homeland (think, for example, of 
Somali exiles living in London or Helsinki versus those living through the con-
flict in Somalia). 

Participation of IDPs: Business as Usual? 

In principle, the participation of IDPs in the development of reparations 
policies should not raise challenges that, politically and operationally, dif-
fer greatly from those related to ensuring that the wider victim population is 
fully engaged. The fact they remained within national borders means that, at 
least theoretically, they remain within reach of the national authorities. Practi-
cal hurdles such as a lack of documentation (including official identity docu-
ments and birth certificates) may affect IDPs as well as other types of victims, 
especially in countries where the state apparatus is rather weak and under-
developed. Moreover, the common assumption that IDPs are necessarily the 
most vulnerable victims—and hence the most difficult to reach and engage in 
participatory processes to establish a national reparations policy—does not 
always hold true and needs to be reassessed in each context.112 Also, in terms 
of their ability to politically organize themselves, IDPs may be stronger and 
more advanced than other, nondisplaced victims. This is the case in Colom-
bia, where the strongest victims’ organizations tend to be those representing 
IDPs.113 Finally, the reality or perception of international humanitarian atten-
tion focusing exclusively on IDPs can cause resentment and anger among 
other vulnerable groups. Where that is the case, centering the subsequent rep-
arations debate on the displaced (who may be the largest group within the uni-
verse of victims) can lead to victim competition, which may hinder the objec-
tives of reparations. 
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Migrants in Transition Contexts: A Forgotten Group?

Recent events in Libya have brought migrants, and especially migrant work-
ers, onto the radar screen of the international protection community. Before 
the uprising against the Gadhafi regime, Libya counted an estimated 2.5 mil-
lion foreign workers in the country, employed in the oil industry, construction, 
and the informal sector.114 In the recent conflict, reports indicate, migrants 
from sub-Saharan Africa suffered abuse and human rights violations “at the 
hand both of the rebels and of Gadhafi loyalists,” under the accusation of being 
“foreign mercenaries.”115 As of November 14, 2011, close to 770,000 of those 
migrants had fled Libya either to neighboring countries or, often with inter-
national assistance, back home farther afield.116 Many observers have argued 
that this crisis “highlighted a gap in the international regime for protection 
of IDPs and in particular migrant workers” and further “called into question 
the relevance to modern humanitarian crises of a dated refugee definition.”117 
Some have criticized the lack of clarity about whether migrant workers who 
are displaced within the country where they work are actually covered by the 
Guiding Principles on Internal Displacement. This lack of attention to the fate 
of migrants during crises is symptomatic of the broader reluctance at the inter-
national level to seriously engage with the human rights of migrants, during 
war and peace. It is no coincidence that the International Convention on the 
Protection of Rights of All Migrant Workers and Members of Their Families 
has seen the “slowest progress between initial adoption and ultimate entry into 
force, and the smallest number of participating countries” of any international 
treaty.118 This, in turn, is a further confirmation of socioeconomic migrants 
as the “other” in international protection discourse and practice in relation to 
displacement, as discussed earlier in the chapter. 
	 The events in Libya have shown, however, that in a globalized world, reg-
ular and irregular migrant workers are increasingly affected by conflict and 
widespread human rights violations. Beyond the challenge of international 
protection, this poses the question of how and to what extent reparations 
programs can and should take this group into account, both as participants 
and as eventual beneficiaries. This applies to reparations programs providing 
redress for displacement in situations, such as Libya, where migrant work-
ers are forced to flee the country in which they work, sometimes under direct 
threats and as victims of looting and extortion. It is also relevant for repara-
tions efforts focusing on human rights violations more broadly—for example, 
when migrant workers are among the victims of a brutal dictatorship, as most 
likely is the case in Libya. Many challenges may exist to achieving redress, 
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including resistance from the “indigenous” to the inclusion of migrants in local 
transitional justice efforts, the logistical difficulties of reaching out to people 
who have returned home (possibly temporarily),119 and the challenge of how 
to deal with irregular migrant workers who, as in the Libyan context, made 
up the majority of migrant workers in the country. In addition, there is always 
the danger of overloading reparations and other transitional justice measures 
with more issues than they can handle. At the same time, however, if labor and 
other migrants are permanent features of the transitional society in question, 
it is difficult to see how the objectives of reparations could be achieved without 
including them, as they form an integral part of the local social fabric. 

International Aspects of Displacement and Reparations

Another issue is how a reparations effort can address the international features 
of displacement, which are easiest to observe when large numbers of refugees 
cross borders into neighboring countries. At the local level, the communi-
ties living in the areas where refugees settle will invariably be affected by this 
new population. Mass displacement tends to have “a profound effect on eco-
systems and consequently on livelihoods and state stability” and hence on the 
likelihood of human rights violations and, indeed, further displacement.120 
Things may become especially complicated when, over time, those refugees 
become independent players in the local political landscape or an integral part 
of local conflict and strife. The Palestinian refugees in Lebanon and their role 
in the civil war there may be an extreme, but in no way isolated, example of 
how the destinies of a refugee community and a host community can become 
intimately connected.121 The international drivers of displacement both inside 
and outside national borders are often connected to the nature of contem-
porary conflict. “Conflict in the Global South has been shown to spill into 
neighboring states through the spread of small arms, the movement of armed 
groups and the policies of neighboring states,” whereby population move-
ments are clearly “linked to the regionalization of conflict.”122 The reality that 
communities can be victims of multiple instances of displacement involving 
movement both within and across national borders further underscores that 
the phenomenon cannot always be explained by reference to national factors 
(and actors) alone. 
	 In such situations, focusing on reparations at the national level risks 
divorcing those efforts from the reality of what people went through, as well 
as potentially excluding actors that can be considered victims of displacement 
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(for instance, host communities in neighboring countries that eventually 
become displaced themselves because of pressures from the arriving refu-
gees). Whether a regional approach is desirable and feasible depends on the 
existing linkages between the states involved and the people living in those 
states, their joint histories and political evolutions, the presence of an identity 
of regional belonging overlaying national and local identities, and the extent 
to which regional displacement is interconnected as a whole. While there are 
as yet no real examples of regional reparations programs,123 recent policy 
initiatives such as the International Conference on the Great Lakes Region 
in eastern and central Africa and the ensuing Great Lakes Pact can serve as 
examples in this respect. The pact, which grew out of a realization that people 
living in the Great Lakes area are so “interlinked ethnically, culturally and lin-
guistically that the instability initially generated by purely internal causes in 
each country quickly spread to generate and maintain the dynamic conflict 
in the entire region,”124 was adopted by regional governments on December 
15, 2006, and set out new norms, standards, and mechanisms for protecting 
displaced persons.125 While the process through which the pact came about 
can serve as an example (involving governments, civil society actors, and 
international and national experts), the difficulties related to its subsequent 
implementation, including the lack of sustained political will and the barriers 
caused by weak and dysfunctional state institutions, point toward the pos-
sible limitations of a regional approach. At the same time, in contexts where 
resources are extremely limited, the regional pooling of resources may be one 
(partial) step forward. 

Reparations for Forced Displacement: Remedies 

As explained at the outset, large-scale human rights violations usually call 
for reparations to be approached as a matter of providing benefits directly to 
victims rather than as an attempt to achieve full restitution. Concerning what 
those benefits should be, there is no magic formula that can be applied in every 
situation. As a general minimum standard, those benefits should at least be 
adequate and fair, and where appropriate, they should be targeted to reduce 
victims’ overall socioeconomic vulnerability. When it comes to material ben-
efits, this standard does not require a direct link between the actual material 
losses victims sustained and the eventual benefits the reparations program 
provides to them. Of course, victims may well dismiss benefits as unfair and 
inadequate if no such link exists, but this is not always the case. One example is 
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the German Forced Labor Compensation Program, which between 2000 and 
2006 provided former forced and slave laborers from the Nazi era with mon-
etary compensation.126 Despite the fact that the compensation amounts were 
very low compared to the material, physical, and psychological losses many 
victims had sustained, the program appears to have been generally accepted as 
adequate and fair and, indeed, a legitimate way to bring closure to this particu-
lar reparations issue politically.127 It is hence a good example of a reparations 
effort where a remedy not directly connected to the actual loss (and also never 
presented as such) provided some measure of justice to the victims. As regards 
the symbolic benefits of recognition and acknowledgment, these relate, by 
their very nature, more to the violations than the ensuing losses (although offi-
cially recognizing and acknowledging those violations often involves a simul-
taneous reference to the losses victims sustained as a consequence). In broad 
terms, the options and limitations (fiscal and otherwise) regarding the types 
of benefits that can be provided in the context of large-scale reparations for 
displacement are not substantially different from those in the context of repa-
rations for other human rights violations, although underlying needs may, of 
course, be somewhat different. 
	 One particularly sensitive issue is how to rank material reparations for dis-
placement among redress measures for other violations. In large-scale repara-
tions programs, benefits are best tied to violations, rather than to the actual 
material losses of individual victims. Unless the same material redress is pro-
vided for each type of violation, a reparations program has to somehow rank 
the different types of violations it covers, so as to decide what benefits to attach 
to what violation. For example, if the material redress is compensation, then 
the issue is what violation should be granted the highest amount of compensa-
tion, which one the second highest, and so on all the way down to the violation 
that will be granted the lowest amount. The alternative of providing the same 
amount to all victims independent of the type of violation they have suffered 
has, at least to my knowledge, never been put into practice, possibly because it 
would be perceived as unfair and unjust (even if we can agree that all victims 
of human rights violations in a particular country have suffered, we usually 
also can agree that certain violations cause graver suffering than others). Any 
ranking needs to conform to the prevailing moral code and sensibilities of the 
society, and of course, whose code and sensibilities should prevail will likely 
be a source of disagreement. Arguably, those whose moral code and sensibili-
ties matter most are the victims themselves, and ideally, a reparations program 
would appeal to the largest possible number of victims in this respect, avoid-
ing creating new or deepening existing divisions among victims.128
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	 Displacement may be more difficult to rank or even accept as a separate 
violation than other abuses, such as torture and murder, and this has to do 
with the perception of victims who did not leave regarding those who did. 
In the eyes of the former, it is not always true that the latter suffered more. 
Indeed, those who did not leave may see those who left as the lucky ones and 
may have little enthusiasm for creating a specific material remedy for the dis-
placed. While there are no universally applicable rules here, mixed sentiments 
may more likely be felt about a diaspora than an internally displaced popula-
tion, especially after a protracted period of displacement. It is not uncommon 
for real tensions to exist between those who lived through years or decades 
of repression, human rights violations, or conflict and those who spent those 
same years as refugees living elsewhere.129 
	 A number of points should be made concerning what types of restitution 
would be suitable for displaced populations. First, the preferences and priori-
ties of the displaced—often informed by their socioeconomic situation—must 
be considered, so that where victim populations are poor and vulnerable, the 
emphasis will lie on measures that help reestablish living conditions and eco-
nomic security.130 Cash compensation frequently makes it to the top of the 
list of victims’ preferred benefits,131 sometimes driven by a lack of faith that 
the government will deliver on other, more long-term reparative measures. In 
Timor-Leste, for example, IDPs showed little faith in the government’s promise 
to build new houses, instead preferring immediate cash payments as a condi-
tion for their leaving the camps.132 Notably, these priorities often reflect press-
ing needs rather than specific ideas victims may have about what reparations 
should offer them as distinct from humanitarian aid, social services, or state 
support, broadly speaking.133 As argued earlier, these preferences then need 
to be counterbalanced with considerations related to the economic effective-
ness of benefits and their ability to lift victims out of poverty and vulnerability. 
The latter consideration may point toward measures that increase long-term 
self-sufficiency for the victims, such as improved access to higher education, 
livelihood support, and also cash grants, with or without incentives to spend 
this money on services and items that have a durable effect. Second, the Frame-
work on Durable Solutions for Internally Displaced Persons can also provide 
guidance on the choice of benefits.134 It defines a durable solution as having 
been achieved when IDPs “no longer have any specific assistance and protec-
tion needs that are linked to their displacement and can enjoy their human 
rights without discrimination resulting from their displacement.”135 In addi-
tion to pointing toward measures that can assist IDPs with return, local inte-
gration, or resettlement, the Framework provides eight criteria that can be 
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used to determine the extent to which a durable solution has been achieved, 
which can guide policymakers considering what reparative benefits are the 
most adequate for victims of displacement.136 
	 As argued earlier, one crucial step in designing a reparations program that 
can make a real contribution to pro-poor growth and development is to carry 
out an assessment of the overall socioeconomic situation of the victim popula-
tion, including the extent to which it has access to basic services. Such assess-
ments should also include a comparative element, so that the situation of the 
displaced population is evaluated against that of the overall population. In 
Colombia, studies have demonstrated “the precarious living conditions of dis-
placed households . . . in comparison to the rest of the Colombian population 
living in poverty, and specifically in relation to the non-displaced neighboring 
households of the same economic stratum.”137 Findings such as this not only 
help quantify the negative impact of displacement on those affected but can 
also play a positive role in building political support for a reparations effort 
that includes the displaced, as well as increasing understanding and acknowl-
edgment of what this population has experienced. Where governments lack 
the capacity to carry out such assessments, international support is often 
available in the form of institutional capacity building or as part of interna-
tional humanitarian or development assistance programs. 
	 The idea that reparations for displacement should help victims overcome 
its consequences raises the issue of how reparations efforts differ from human-
itarian assistance, early recovery support, and development aid.138 Conceptu-
ally, reparations efforts sit closer to early recovery than humanitarian aid, at 
least if humanitarian efforts include only immediate life-saving support such 
as the distribution of food and water and the provision of tents. The Cluster 
Working Group on Early Recovery defines early recovery as “a multidimen-
sional process” that “begins early in humanitarian settings,” is “guided by devel-
opment principles,” and aims to “generate self-sustaining national owned and 
resilient processes for post-crisis recovery.”139 In terms of activities, it covers 
“the restoration of basic services, livelihoods, shelter, governance, security and 
the rule of law, environment and social dimensions, including the reintegra-
tion of displaced populations.”140 Early recovery activities are mostly carried 
out by the same national and international actors that provide humanitarian 
assistance. While it would be beyond the scope of this chapter to exhaustively 
discuss possible overlaps and differences between early recovery, on the one 
hand, and reparations, on the other, the following considerations arise.
	 The principal distinction between reparations measures and early recovery 
support does not lie in the type of benefits national and international actors 
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can use to achieve their respective goals. Any benefit that can be used to repair 
victims’ lives (compensation, preferential access to basic services, allocation of 
land and housing, the provision of psychosocial support) can, at least in prin-
ciple, also be used by actors trying to foster the early recovery of communities 
and individuals affected by crisis. The Timor-Leste National Recovery Strategy 
adopted to address the 2006 internal displacement crisis, for example, pro-
vided IDPs with cash grants to cover the destruction, looting, or damaging of 
their homes. Presented in a different language—as compensation for a viola-
tion of rights—this strategy could, from a benefits perspective alone, easily 
have qualified as a reparations effort, even though it was not.141 Nor does the 
distinction necessarily lie in the process through which reparations and early 
recovery come about. Reparations and early recovery guidelines and manuals 
emphasize the need to use participatory processes that bring to light the prior-
ities and demands of the victims or beneficiaries themselves, even if those pro-
cesses are often flouted in practice. Clearly, it can also not just be a matter of 
what language or discourse is used to describe the effort: it is unlikely that vic-
tims would accept a government simply requalifying social or humanitarian 
assistance as “reparations” (on the other hand, deliberately not defining cash 
grants as compensation or reparations does, inevitably, disqualify an effort for 
the reparations label).142 Instead, the main distinction between reparations and 
early recovery can be found in the broader political context, including the pub-
lic discourse around the efforts, whether they are treated as official acknowl-
edgments of past violations and are openly intended to provide justice for past 
suffering, and the perceived good faith of decisionmakers. The distinction also 
has to do with what other measures a government takes to address past vio-
lations, including efforts to unearth the truth, promote and achieve account-
ability, and engage in genuine institutional reforms.143 Not all these measures 
need to happen simultaneously,144 but a broader transitional justice process of 
sorts is required to elevate a benefits-for-victims program above the “ordinary” 
provision of humanitarian assistance or social support. 

Limitations of Reparations for Displacement:  

Fragile States and Extreme Poverty

 As the table earlier in the chapter testifies, displacement often occurs in con-
texts where poverty is widespread, the most basic of needs remain unmet for 
important portions of the population, and state and governance structures 
are weak or in some parts of the territory nonexistent. Developing effective 
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reparations measures in such contexts can be challenging, in part because of 
the sheer number of people affected by displacement and hence the size of the 
universe of victims that a reparations program needs to cover. The two main 
challenges to be overcome in such contexts are (1) where to find the financial 
resources to fund the administration and implementation of a large-scale repa-
rations effort and (2) how to operationalize the provision of benefits to tens or 
hundreds of thousands of victims in a more or less efficient and fair manner. 
	 The issue of material resources is one of absolute scarcity and prioritiza-
tion of available means. Absolute scarcity occurs in situations where the 
state, as the entity responsible for providing effective remedies to victims of 
human rights violations, has no resources to cover a reparations effort for all 
the victims. Funding by the international community may be an alternative, 
but examples where international funds have actually been used for providing 
reparations remain scarce, although attitudes may slowly be shifting in this 
respect.145 The prioritization of available means is possible when at least some 
material resources are available but spending more on reparations is likely 
to require spending less on something else. This dilemma (which needs to be 
looked at carefully in each situation, as it is open to abuse by those oppos-
ing reparations for political reasons) is starkest when widespread poverty 
also requires increased spending on basic needs. While it is well beyond this 
chapter to discuss this (potential) dilemma in depth,146 two related points are 
worth emphasizing. 
	 In situations where victims are mostly poor—for example, in Colom-
bia147—the apparent tension between development and reparations spending 
can be reduced (if not resolved) by tailoring benefits with their developmen-
tal impact in mind.148 If benefits provided to victims by a reparations program 
also allow them to escape poverty in a durable manner, then the goals of both 
development and reparations may have been met. If benefits are designed 
with a vulnerability- and poverty-reduction goal in mind, then implementing 
reparations not only has a fiscal cost but also offers fiscal benefits through an 
eventual reduction in expenditures on humanitarian assistance, social aid, and 
so on. This needs to be carefully looked at in each situation, but as a starting 
point, reparations are best seen as potentially generating both fiscal costs and 
fiscal benefits. 
	 The institutional challenges related to the implementation of a reparations 
program involving tens or hundreds of thousands of displaced persons inside 
and across national borders may be as formidable as the material resource chal-
lenge in contexts where state institutions are fragile. Issues of transparency, 
corruption, central control, political bias, and a lack of state presence in parts 
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of the territory may individually or collectively render the implementation of 
a reparations program extremely challenging. The need to involve embassies, 
consular offices, and host governments to reach refugees and other displaced 
populations can further complicate the picture of how to achieve this where 
state institutions struggle to even carry out the most basic tasks. International 
support and capacity building can help, but institutional building is inher-
ently a long-term process. As a rule, practicability needs to be a central con-
cern from the beginning: it is no good designing or advocating for measures of 
redress that go well beyond what local institutions can implement. 
	 Material and institutional constraints should not, however, be an excuse 
for not doing anything at all in terms of reparations for displacement. They 
do not, for instance, prevent governments from implementing symbolic repa-
rations efforts in line with victims’ demands.149 There are multiple, displace-
ment-focused symbolic measures that can be conceived, and what can be 
done is limited primarily by what victims themselves consider to be real and 
meaningful efforts. Examples include the official recognition that displace-
ment did take place, that it was caused by the deliberate acts of concrete actors, 
and that displaced people were also victims of human rights violations.150 
Official accounts that simply blame displacement on generalized violence and 
instability, and suggest that no identifiable actors can be held accountable for 
the fact that so many people had to leave their homes and livelihoods behind, 
are unlikely to achieve the restorative goals sought by reparations and other 
transitional justice efforts.151 Memorialization and the inclusion of the experi-
ence and causes of displacement in the official posttransitional historical nar-
rative can be meaningful, although the dangers of an excessive politicization 
of the “new” national history are always present in transitional situations.152 
Similarly, the systematic revision of official rules and practices concerning 
how the state responds to the particular needs and circumstances of the for-
merly displaced population can make a positive contribution, especially if it 
occurs against the background of a broader transitional justice effort. Finally, 
symbolic reparations can also involve supporting particular ceremonies (tra-
ditional or otherwise),153 changing the names of streets or institutions,154 
and erecting monuments or artworks connected to the displacement experi-
ence. In and of themselves, symbolic reparations may not answer to all the 
victims’ expectations, but a genuine effort does have the potential to make a 
meaningful difference. It can also make a significant contribution to—and be 
an integral part of—restoring confidence in the state and transforming state 
institutions, a necessary ingredient of any policy aimed at breaking the cycle of 
violent conflict that affects so many fragile states.155
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	 It is also important to keep in mind the connection between the success 
of humanitarian assistance and economic development, on the one hand, and 
demands for material reparations, on the other. As pointed out earlier, victims’ 
concrete reparations demands will often be closely connected to their socio-
economic situation. To somewhat oversimplify: the more victims are affected 
by poverty, a lack of livelihood opportunities, and overall vulnerability, the 
more likely their reparative demands will focus on material and livelihood 
support measures. The high expectations that victims invest in material repa-
rations can also reflect the lack of other avenues available to them for improv-
ing their circumstances. While somewhat speculative, it is difficult not to see a 
relationship between Colombian civil society actors’ strong advocacy for, and 
high political investment in, demands for material reparations for IDPs and 
the continued poverty of IDPs in both absolute and relative terms compared 
to the overall Colombian population.156 When past assistance and ongoing 
economic development policies fail to bring people out of their misery, the 
displaced may invest reparations measures with hopes and expectations that 
they cannot really fulfill. This further underscores the need to make effective 
victims’ assistance, as well as pro-poor economic development that includes 
the targeting of victims of past violations, a central part of the overall transi-
tional effort. Addressing the social and economic marginalization of victims 
is not only necessary to reduce pressures on, and unrealistic expectations in, 
material reparations, but it is also required to reduce the chances of vulnerable 
populations becoming victims of human rights violations again in the future. 

Conclusion

Displacement in situations of conflict, oppression, and widespread human 
rights violations is a complex phenomenon that cannot be easily reduced to a 
matter of refugees and IDPs alone. A key understanding of how displacement 
has played out in a given context, how the experiences of the displaced and 
the nondisplaced have differed, and perceptions of and within the displaced 
population is essential in determining whether reparations for displacement 
are appropriate. Whether they are deemed appropriate or not will (and should) 
usually be determined by local, inclusive politics, but to the extent that inter-
national advocacy has a role to play in this determination, it should start by 
understanding how displacement fits within the broader local cultural, social, 
economic, and political context, as assumptions about who is vulnerable and 
who should be considered a victim may bring more problems than assistance 
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to the displaced. Even the use of the term victim to describe the displaced pop-
ulation may not fit well with dominant self-perceptions and identities in a 
particular situation. Finally, thinking about reparations for displacement also 
brings to the fore how reparations can integrate the realities of today’s global-
ized world, where national causes are frequently insufficient to explain crises, 
and where reparations may need to reach those beyond a given national com-
munity. When oppression and human rights violations happen in Libya, com-
munities in countries as far afield as Bangladesh feel the effects and, indeed, 
have victims in their midst. How reparations measures, and transitional justice 
more broadly, can grapple with these issues without sinking under expecta-
tions they will never be able to fulfill remains one of the main challenges ahead 
for the field. 
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In the aftermath of conflict, repression, and large-scale human rights abuses, 
survivors have a right to know the truth about the violations inflicted on them, 
their families, and their communities.1 In recent decades, more than forty truth 
commissions have been established around the world to investigate atroci-
ties and support transitions from conflict to peace.2 Often directly affected 
by the crimes that these commissions seek to expose, refugees and internally 
displaced persons (IDPs) have a major stake in the success of transitional jus-
tice processes, which can shape the stability of post-conflict communities as 
well as the prospects for safe, dignified, and durable solutions to displacement. 
However, in many cases displaced persons have not been recognized as criti-
cal stakeholders in truth-telling processes, and truth commissions have often 
failed to substantively address forced migration as a human rights violation. 
	 In this chapter, I examine efforts to address displacement through truth-
telling processes and to engage the displaced as key players in truth commis-
sions. I first identify frameworks and principles supporting the inclusion of 
displacement in truth commission mandates and analyze the ways in which 
different truth commissions have incorporated displacement into their reports 
and recommendations. I then explore the direct involvement of refugees and 
IDPs in truth commissions, highlighting international frameworks and prin-
ciples that may inform efforts to facilitate their participation, obstacles to 
their equitable engagement, and innovations that have helped to overcome 
these barriers. This analysis suggests that while many truth commissions have 
historically failed to devote sufficient attention to forced migration and have 
struggled to meaningfully engage refugees and IDPs, displacement is now 
increasingly recognized as a significant concern meriting the attention of such 
institutions. At the same time, displaced populations are increasingly being 
acknowledged by the international community as important stakeholders 
who not only have a right to participate in transitional justice initiatives but 
can also make valuable contributions to the success of truth-telling processes. 
Finally, I discuss the relationship between truth-telling and the resolution of 
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displacement, arguing that while it is important not to overinflate expectations 
of truth-telling processes, the strategic and timely implementation of truth-
telling mechanisms may support the provision of durable, dignified solutions 
to refugees and IDPs while also advancing the broader goals of transitional 
justice processes, such as the recognition of past abuses, the promotion of 
accountability for violations, and the restoration of trust between neighbors 
and between citizens and the state. 

Addressing Displacement in Truth-Telling Processes:  

Frameworks and Principles

Priscilla Hayner offers a widely accepted definition of a truth commission as an 
institution that: “(1) is focused on past, rather than ongoing, events; (2) inves-
tigates a pattern of events that took place over a period of time; (3) engages 
directly and broadly with the affected population, gathering information on 
their experiences; (4) is a temporary body, with the aim of concluding with a 
final report; and (5) is officially authorized or empowered by the state under 
review.”3 While I focus in this chapter predominantly on official truth commis-
sions, there are many other types of truth-telling processes in which displaced 
persons may also have a stake, including commemorations,4 exhumations,5 
and the revision of school curricula.6 Trials also have a significant truth-telling 
function, which, in conjunction with the removal of offenders from return 
communities, may play an important role in opening up durable solutions 
for refugees and IDPs.7 It is important to recognize not only the diversity of 
approaches to truth-telling but also the connections between truth commis-
sions and other forms of transitional justice. For example, truth commissions 
may serve as a stepping stone toward trials, commemorations, or the provision 
of compensation for survivors. Including displaced persons and their concerns 
in the focus of truth commissions may help ensure that refugees and IDPs ben-
efit from the other forms of redress that often flow from the recommendations 
of truth commissions.
	 As truth commissions are ad hoc institutions, the architects of each of 
these bodies must make difficult decisions about the crimes that will be inves-
tigated and the particular populations the commission will seek to engage. 
However, there are a number of crosscutting international frameworks and 
principles that support the equitable participation of displaced persons in the 
work of truth commissions and the inclusion of forced-migration issues in the 
mandates of commissions in countries affected by large-scale displacement. 
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While most of the frameworks linking displacement and truth-telling pro-
cesses focus on IDPs rather than refugees,8 the logic that supports addressing 
internal displacement through truth-telling processes also applies to refugees 
(although some elements of refugee situations can complicate matters, such as 
when refugees remain outside national borders during truth-telling, making 
engagement and participation, as well as political dynamics, more complex.)
	 First, the 2004 report of the UN secretary-general “The Rule of Law and 
Transitional Justice in Conflict and Post-conflict Societies” underlines the 
importance of “comprehensive” rule-of-law and transitional justice strategies 
that “pay special attention to abuses committed against groups most affected 
by conflict, such as . . . displaced persons and refugees, and establish particu-
lar measures for their protection and redress in judicial and reconciliation 
processes.”9 
	 Second, the Guiding Principles on Internal Displacement, developed by 
the UN Commission on Human Rights, provides strong grounds for recogniz-
ing IDPs’ central stake in the work of truth commissions. According to Guid-
ing Principle 16, “All internally displaced persons have the right to know the 
fate and whereabouts of missing relatives.” It also indicates, “The authorities 
concerned shall endeavor to establish the fate and whereabouts of internally 
displaced persons reported missing.” Guiding Principle 28 also backstops the 
view that truth commissions should both actively engage displaced popula-
tions and substantively address forced migration as a human rights violation: 
“Competent authorities have the primary duty and responsibility to establish 
conditions, as well as provide the means, which allow internally displaced per-
sons to return voluntarily, in safety and with dignity, to their homes or places 
of habitual residence, or to resettle voluntarily in another part of the country. 
Such authorities shall endeavor to facilitate the reintegration of returned or 
resettled internally displaced persons.”10 Knowing the truth about the human 
rights violations at the root of their displacement is a vital precondition to a 
dignified return for displaced persons. Similarly, as I will discuss later in this 
chapter, honest recognition of the abuses that forced refugees and IDPs from 
their homes may play an important role in enabling sustainable and just reinte-
gration processes.11

	 Third, the Framework on Durable Solutions for Internally Displaced Per-
sons, developed by the former representative of the UN secretary-general on 
the human rights of IDPs, offers focused recommendations on maximizing 
the positive linkages between peace processes, transitional justice, and the 
resolution of displacement. The Framework recognizes that durable solutions 
“should be a specific goal of peace agreements” and calls for peace agreements 



BRADLEY

192

to tackle “the specific needs of IDPs, including . . . reconciliation and peace-
building . . . [and] remedies for violations suffered.”12 Furthermore, it acknowl-
edges that “community reconciliation and confidence-building mechanisms 
are often necessary, in particular where IDPs and the resident population or 
different groups within the IDP population are seen as having been associated 
with opposing sides in the conflict, but now live side by side.”13 Perhaps most 
important for advocates wanting to see truth commissions respond more 
effectively to forced migration, the Framework asserts that displaced persons 
“who have been victims of violations of international human rights or human-
itarian law, including arbitrary displacement must have full and non-discrim-
inatory access to effective remedies and access to justice, including, where 
appropriate, access to existing transitional-justice mechanisms, reparations 
and information on the causes of violations.”14

	 Complementing these provisions, transitional justice expert Pablo de Greiff 
offers a general account of the attributes of well-designed reparations pro-
grams for the survivors of large-scale human rights violations, which I would 
argue, could also be applied to the development of truth-telling processes. The 
principles de Greiff identifies support the notion that it is important both to 
include forced migration in the investigatory mandates of truth commissions 
and to ensure that displaced persons themselves are able to participate in truth 
commissions and benefit from any other forms of redress, such as compensa-
tion, that may emerge as a result of commissions’ recommendations.15 
	 According to de Greiff, the three primary goals of reparations programs are 
to (1) recognize past wrongs and victims’ individual worth, (2) build civic trust, 
and (3) develop social solidarity, all with a view to returning individuals to the 
status of citizens within trusting, trustworthy, and empathetic political com-
munities.16 To accomplish these goals, reparations programs must be appro-
priately comprehensive and complete. While comprehensiveness refers to the spe-
cific types of crimes these programs attempt to redress, completeness denotes 
an initiative’s ability to “cover, at the limit, the whole universe of potential ben-
eficiaries.” De Greiff argues that it “goes without saying that completeness is a 
desirable characteristic in a reparations program.” However, when the actors 
involved in a conflict have carried out a litany of abuses, from murder and 
torture to ethnic cleansing, forced sterilization, and rape, it may be difficult 
to address each type of crime in a meaningful manner. Yet “all things consid-
ered, comprehensiveness is a desirable characteristic. It is better, both morally 
and practically, to repair as many categories of crime as feasible. . . . Leaving 
important categories of victims unaddressed not only deprives a transitional 
administration of the gains in legitimacy that it might accrue by establishing 
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a comprehensive reparations program but it also virtually guarantees that the 
issue of reparations will continue to be on the political agenda.”17

	 De Greiff’s arguments on comprehensiveness and completeness give rise 
to a range of persuasive reasons to consider refugees and IDPs an “important 
category of victim” in the context of truth-telling initiatives launched in the 
aftermath of violence that has caused large-scale displacement.18 First, in many 
cases the uprooting of people is the result of violations, such as torture and 
rape, that have traditionally been at the center of truth commission investiga-
tions. Second, refugees and IDPs often continue to be subjected to grave human 
rights abuses even after they have fled their communities, as belligerents may 
attack displaced persons’ camps in order to intimidate the displaced, discour-
age their return, and quell militants who may seek shelter and regroup in civil-
ian camps. Third, forced migration itself represents a serious abuse that merits 
attention in its own right. For many displaced persons, losing their homes and 
enduring forced exile causes significant suffering that should be recognized in 
the context of efforts to develop comprehensive narratives of a community’s 
or nation’s experiences of repression and conflict. Fourth, displaced popula-
tions often have particular reintegration needs and justice claims (particularly 
relating to lost property); incorporating these concerns into the recommenda-
tions developed by truth commissions may fortify efforts to ensure that they 
are taken seriously and dealt with effectively by transitional governments and 
their international supporters. 
	 However, labeling displaced persons “victims” for the purpose of truth-
telling processes raises a host of challenges. Refugees and IDPs are clearly not 
only victims but also survivors of human rights violations. The potentially 
disempowering effects of “victimhood” discourses are well documented, and 
it is arguably more productive, accurate, and respectful to stress displaced 
persons’ resiliency rather than their victimhood. Indeed, many displaced 
individuals and communities reject the victim label and may even refuse to 
identify themselves as refugees, owing to that term’s close connotation with 
ideas of helplessness and lack of political agency.19 Displaced persons and victims 
may even in some cases be made into mutually exclusive legal categories. 
For example, the Colombian government has instituted a legal distinction 
between “victims” of paramilitary violence, who have a right to access redress 
through transitional justice mechanisms, and the country’s four million regis-
tered IDPs. This definitional maneuver limits the government’s responsibility 
for redressing this large number of potential claimants, who in many cases 
have been victimized not only by paramilitary violence but also by state min-
ing and agribusiness policies. 
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	 For conflicts, such as the Liberian civil war, where the majority of citi-
zens were directly affected by displacement, the extent to which it is helpful 
and appropriate, from a transitional justice standpoint, to define the majority 
of a country’s population as victims is an open question. Counting refugees 
and IDPs as victims to be included in truth-telling processes may raise expec-
tations for participation and tangible outcomes, such as compensation, that 
cannot ultimately be realized and may exacerbate competition between dif-
ferent types of victims, particularly when the distribution of material benefits 
results from the recommendations of truth commission reports. This leads 
to a general question about capacity: to what extent will a truth commission 
have the expertise and resources to address a problem on the scale of massive 
displacement? It will of course depend on the commission in question, but as 
with other matters, such as socioeconomic development, the more truth com-
missions expand their mandates, the greater the risk of institutional overload, 
watered-down recommendations, and unmet expectations. 
	 Given these considerations, identifying displaced persons as victims of 
interest in truth-telling processes becomes a much more contentious decision. 
However, as I demonstrate in the following section, it is now increasingly com-
mon for truth commissions to be mandated to engage with displaced popu-
lations as an important category of victims. Despite the risk of competition 
between victims and the challenges associated with prioritizing different vic-
tim groups and ensuring that the victimhood discourse does not undercut dis-
placed persons’ agency and dignity, this is ultimately a positive development. 
If displaced persons are not recognized as critical stakeholders in truth-telling 
processes, the narratives and recommendations that emerge from these initia-
tives will inevitably be incomplete, consigning the displaced to remain on the 
margins of their societies.

Trends in Truth Commission Mandates, Reports,  

and Recommendations

Historically, the crime of forced migration and the abuses endured by dis-
placed populations have not been included in truth commission mandates 
and have not figured prominently in the reports and recommendations issued 
by these institutions. However, as I demonstrate in the following section, this 
trend is gradually changing.
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Mandates

A truth commission’s mandate shapes the extent to which it can effectively 
address particular human rights violations, such as arbitrary displacement,20 
although some truth commissions may address displacement as a specific 
human rights concern or as a broader contextual factor without being spe-
cifically mandated to do so. Many early truth commissions were charged with 
very narrow mandates that precluded investigation of displacement. For exam-
ple, the Argentinean and Chilean truth commissions focused on “disappear-
ances” and torture, discounting the experiences of flight and exile that many 
dissidents endured in order to escape these fates. South Africa’s Truth and Rec-
onciliation Commission (TRC) did not have a mandate to examine displace-
ment, despite the fact that the apartheid system was fundamentally predicated 
on forced migration, which relegated millions of black South Africans to infer-
tile lands. Instead, the TRC examined “gross human rights violations,” defined 
as “killing, abduction, torture, and severe ill-treatment.”21 Critics such as Mah-
mood Mamdani argue that by excluding apartheid practices that affected ordi-
nary South Africans, the TRC proffered a “compromised truth” that “has writ-
ten the vast majority of victims out of history.”22

	 Despite the exclusion of displacement from the mandates of these early 
truth commissions, it appears that the trend is now toward broader mandates 
amenable to addressing a wider range of abusive practices and human rights 
violations, including forced migration. This broadening of mandates poses 
challenges of its own, as truth commissions are expected to accomplish more 
without parallel increases in budgets or time frames.23 For example, truth 
commissions that are mandated to investigate displacement will likely have to 
engage with a much larger population of survivors, who may be geographi-
cally dispersed and difficult to contact. Refugees in protracted displacement 
situations may have taken on the language of their host communities and 
may not speak the working language of the truth commission, necessitating 
the use of translators. Nonetheless, Hayner argues, “as a general rule, terms of 
reference should be sufficiently broad and flexible to allow investigation into 
all forms of rights abuses, leaving to the commission the decision of what 
specific cases or practices to investigate and report.”24 There is no ideal truth 
commission, and what is preferable in terms of scope and powers for a com-
mission will depend on many factors, including the political context in which 
the commission operates. However, as argued earlier, it is in the interests of 
survivors and transitional societies more broadly for truth commissions to 
strive for comprehensiveness and completeness, which requires that they be 
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empowered not only to compile technical details but also to investigate how 
and why violations such as forced migration occurred.
	 The flexible approach to truth commission mandates advocated by Hayner 
does not guarantee that forced migration concerns will be addressed ade-
quately. Indeed, while many recent, broadly mandated truth commissions 
have had the opportunity to investigate displacement, they have approached 
this challenge “in an ad hoc or constricted manner, and without a conscious 
strategy.”25 For example, the Liberian truth commission addressed the wide-
spread displacement that characterized the country’s civil war, but it lacked 
a conscious strategy for engaging IDPs and ensuring that their contributions 
and concerns were reflected in the final commission reports. However, sev-
eral recent and ongoing truth commissions have specifically incorporated 
forced migration and related crimes into their mandates. Morocco’s Equity 
and Reconciliation Commission (2004–5) was mandated to do the following: 
“Assess, research, investigate, arbitrate and make recommendations about 
gross human rights violations . . . [including] forced disappearances, arbitrary 
detention, torture, sexual abuse and deprivation of the right to life, as a result 
of unrestrained and inadequate use of state force and coerced exile.”26 Various 
bodies, including the truth commissions for Mauritius (2009–present), the 
Solomon Islands (2009–present), Ghana (2003–4), and Kenya (2009–present), 
have concertedly focused on the dispossession of land. The Solomon Islands 
Truth and Reconciliation Commission is mandated to investigate “the destruc-
tion of property, deprivation of rights to own property and the right to settle 
and make a living.”27 Timor-Leste’s Commission for Reception, Truth and Rec-
onciliation (Comissão de Acolhimento, Verdade e Reconciliação de Timor-
Leste—CAVR) was also mandated to investigate displacement but suffered 
from blind spots in its treatment of the issue: although it specifically aimed to 
investigate forced migration and contribute to the resolution of displacement 
through the return and reintegration of IDPs and refugees from West Timor, 
the commission failed to engage or address in detail the situation of the many 
refugees who sought asylum outside the Indonesian archipelago.28 The fac-
tors that lead to the formal inclusion of forced migration in truth commission 
mandates vary; however, it appears that in general when forced migration 
and the dispossession of land represent significant, current concerns for the 
international community and local elites, commissions are more likely to be 
directed to investigate these issues. When the displaced and dispossessed have 
no prominent backers, or when displacement crises have been sustainably 
resolved without the establishment of a truth commission, there is much less 
pressure for truth-telling initiatives to tackle these concerns.
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	 Ensuring that truth commissions are mandated to investigate displacement 
has important implications for gender equity and the equal treatment of dif-
ferent age groups. While both men and women are subjected to abuses such 
as extrajudicial executions and arbitrary imprisonment, which have histori-
cally been the focus of truth commissions, these violations disproportionately 
affect young and middle-aged men. The majority of those uprooted, on the 
other hand, are women, children, and elderly people. By purposefully mandat-
ing truth commissions to investigate displacement, the architects of these bod-
ies can ensure that their work more comprehensively reflects the experiences 
and suffering of the entire population.29

Reports and Recommendations

Reports are the major tangible outcome of truth commissions and can have a 
definitive impact on the construction of post-conflict national narratives. Con-
sequently, the acknowledgment and examination of displacement and exile 
in truth commission reports may significantly affect whether the experiences 
and suffering of refugees and IDPs are broadly recognized as a critical part of a 
conflicted country’s history.
	 Of the thirty-two truth commission reports publicly released to date, at 
least nine of them address displacement, if only briefly,30 and at least eight 
were prepared by commissions operating under restricted mandates that pre-
cluded examination of displacement. Several of the reports that address dis-
placement do so in commendable detail. For example, the reports for Liberia 
and Sierra Leone indicate that forced migration was the most pervasive human 
rights violation in these interlinked conflicts, accounting for 36 percent of 
reported violations in Liberia and almost 20 percent of reported abuses in 
Sierra Leone.31 Chega! The Final Report of the Commission for Reception, Truth and 
Reconciliation in East Timor addresses displacement in extensive detail and finds 
that forced migration resulted in more deaths than any other factor during 
Indonesia’s occupation of Timor-Leste.32 Guatemala’s Commission for Histori-
cal Clarification (Comisión para el Esclarecimiento Histórico—CEH) focused 
on the social conditions surrounding the displacement of swaths of the coun-
try’s indigenous population, and its report specifically recognizes the suffer-
ing and stigma endured by the displaced, as well as the detrimental impact of 
state discrimination on return and reintegration. The CEH report also docu-
ments more than a dozen cases of occupation of refugee lands.33 Many of these 
reports address displacement as a consequence of other human rights viola-
tions, such as killing, torture, and rape, as a violation in and of itself, and as 
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a condition that rendered victims more vulnerable to further abuses, such as 
exploitation and violence in refugee camps.
	 Truth commission reports often include recommendations for reforms and 
reparations programs; however, Hayner notes that those “countries that have 
crafted a reparations program independent of a broader truth-telling exercise 
have found a much cooler reception from victims.”34 Therefore, integrating 
the issue of forced migration into the work of truth commissions may help 
ensure that the recommended reparations programs include and are effective 
for displaced beneficiaries. Various commissions have made specific efforts to 
craft recommendations that respond to displaced persons’ specific concerns, 
such as the need for property restitution or land reform, the acceptance of dual 
nationality for those who have obtained another passport while in exile, the 
recognition of foreign qualifications, and the acceptance of the diaspora’s par-
ticipation in peacebuilding and development activities. Ghana’s National Rec-
onciliation Commission, for example, recommended the restitution of confis-
cated property,35 while the report of the Guatemalan CEH advanced perhaps 
the most comprehensive set of recommendations to date relevant to redress-
ing and resolving displacement.
	 The CEH report set a clear remedial standard, stating that the government 
must undertake “measures for the restoration of material possessions so that, 
as far as possible, the situation existing before the violation [is] re-established, 
particularly in the case of land ownership.”36 The report also called for finan-
cial compensation for the most serious injuries, as well as psychological reha-
bilitation; medical, legal, and social services; and moral and symbolic repara-
tions. Although these different forms of redress were not, for the most part, 
specifically employed with a view to supporting the resolution of displace-
ment, many of these remedial tools were highly relevant to the needs and con-
cerns of the displaced.37 However, implementation of reparations has faced 
numerous delays and obstacles. After extensive negotiations, the Reparations 
Commission and National Reparations Program were agreed on in 2003, but 
implementation did not actually begin until 2005, and the program has been 
drastically underfinanced: approximately US$3.6 million was to be allot-
ted annually over ten years, significantly less than the US$48 million that 
advocates argued was required. Furthermore, in most of the years following 
2005, the actual allocation within the national budget did not come close to 
the $3.6 million that was promised. According to the director of the National 
Reparations Program, some thirty thousand victims have received compensa-
tion since the program began,38 but the amounts have been extremely limited, 
with cases of extrajudicial executions and disappearances receiving less than 
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US$3,000. The National Council of Displaced Guatemalans (Consejo Nacional 
de Desplazados de Guatemala—CONDEG) states that no IDPs have received 
settlements through the program, despite the fact that forced migration is one 
of the crimes eligible for compensation.39

	 In addition to individual reparations, the CEH report called for collective 
redress initiatives in war-affected communities that would “promote recon-
ciliation, so that in addition to addressing reparations [they] . . . favor the entire 
population, without distinction between victims and perpetrators” and other 
community members.40 This approach fit with the Guatemalan government’s 
strategy of providing assistance to the displaced alongside the broader land-
less population, rather than through targeted programs.41 However, these 
attempts to provide redress and assistance without taking into account the 
particular experiences, claims, and concerns of the potential beneficiaries 
resulted in “neglect of the special needs of displaced persons, and an overall 
lack of justice and restitution for the displacement that they suffered.”42 More 
broadly, this approach to collective redress raised significant normative prob-
lems: although the reincorporation of perpetrators into society is essential 
to post-conflict transformation, transitional justice processes must make a 
moral and legal distinction between the actions of offenders and the offended; 
they should strive to rectify injustices experienced by victims, rather than reap 
benefits for the abusers.43

Consultation and Participation of Displaced Persons in 

Truth-Telling Processes

As Diane Orentlicher, the United Nations independent expert on impunity, 
attests, the establishment of a truth commission “should be based upon broad 
public consultations in which the views of victims and survivors especially 
are sought.”44 Historically, however, debates on the creation and operation of 
truth commissions and other transitional justice initiatives have left out IDPs, 
refugees, and other members of the diaspora. Yet as I suggest in the follow-
ing section, a range of internationally negotiated frameworks and principles 
underpin the view that displaced persons are among the central stakeholders 
that must be engaged in truth-telling processes. At the same time, the involve-
ment of displaced populations in truth commissions in countries including 
Liberia, Sierra Leone, and Timor-Leste offer insights that may inform efforts to 
engage refugees and IDPs in future truth-telling processes.
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Frameworks and Principles Informing the Engagement of  

Displaced Persons

A range of international frameworks and principles bolster the view that ref-
ugees and IDPs should have the opportunity to participate actively in truth-
telling processes, from the consultation stage to the implementation of recom-
mendations flowing from truth commission reports.45 First and foremost, the 
United Nations Basic Principles and Guidelines on the Right to a Remedy and 
Reparation for Victims of Gross Violations of International Human Rights Law 
and Serious Violations of International Humanitarian Law, which recognizes 
that truth-telling processes may be an important aspect of efforts to remedy 
injustices, states that the principles must be applied “without any discrimina-
tion of any kind or on any ground, without exception.”46 It is therefore unac-
ceptable to exclude potential participants on the basis of arbitrary factors such 
as their being outside the country or internally displaced.
	 The Guiding Principles on Internal Displacement and the Framework on 
Durable Solutions for Internally Displaced Persons also backstop IDPs’ right 
to be included in truth-telling processes. Principle 22 of the Guiding Principles 
says that IDPs have the right to “participate equally in community affairs” and 
in “governmental and public affairs.”47 Principle 28.2 also speaks to the issue 
of participation: “Special efforts should be made to ensure the full participa-
tion of internally displaced persons in the planning and management of their 
return or resettlement and reintegration.”48 Since truth commissions bear on 
community, governmental, and public affairs and may have significant bear-
ing on return and reintegration processes (discussed later), IDPs clearly have a 
strong claim to participate actively in them. Indeed, as principle 28.2 suggests, 
it is incumbent on those responsible for truth commissions to institute special 
measures, if needed, to ensure that these bodies are accessible to displaced pop-
ulations. This view is echoed in the Framework on Durable Solutions, which 
states that IDPs “need to be fully informed about existing remedies,” such as 
truth commissions, “and should be involved in their design, implementation 
and evaluation.”49 As the Framework indicates, involving the displaced in these 
initiatives “contributes to providing a greater sense of justice and dignity and 
helps in redressing the relationship between the victims and the State.”50 The 
Report of the Secretary-General on the Rule of Law and Transitional Justice 
also recognizes refugees and IDPs as key stakeholders in transitional justice 
processes and calls for authorities to do the following:

Recognize and respect the rights of both victims and accused persons, 
in accordance with international standards, with particular attention 
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to groups most affected by conflict and a breakdown of the rule of law, 
among them children, women, minorities, prisoners and displaced per-
sons, and ensure that proceedings for the redress of grievances include specific 
measures for their participation and protection.51

Participation in Truth Commissions

IDPs, refugees, and other diaspora groups have engaged in truth commission 
processes in a range of ways—“as conceivers of the process, statement giv-
ers in the data collection process, advocates for justice or . . . as participants 
in all phases.”52 Displaced and diaspora populations have helped to establish 
truth commissions in countries such as Haiti, where the admittedly abortive 
National Truth and Justice Commission (1994–96) was created in part through 
the work of exiled Haitians.53 Refugees and IDPs from countries such as Gua-
temala and Liberia helped to gather testimonies from other survivors, which 
were then fed into truth commission reports.54 In various cases, displaced per-
sons have also served as witnesses in public truth commission sessions. The 
participation of displaced persons has been particularly extensive in commis-
sions such as the CAVR, which held hearings specifically focused on forced 
migration, with testimony from those displaced internally and across borders. 
The CAVR’s community-level “reception function” used the truth-telling pro-
cess to facilitate the return and reintegration of displaced low-level offenders, 
who participated as confessors seeking the opportunity to make amends and 
return to their homes; community members, many of whom were return-
ees themselves, served as decisionmakers responsible for determining both 
whether the offender was telling the truth and the forms of redress he or she 
would have to make before being absolved of past crimes and welcomed back 
into the community.55

	 It is difficult to assess the significance for displaced persons of these differ-
ent approaches to participating in the work of truth commissions. In the last 
section of this chapter, I examine the potential significance of truth-telling pro-
cesses, including truth commissions, for the resolution of displacement. But 
beyond potentially facilitating the attainment of durable solutions, has partici-
pation in truth commissions proved to be personally meaningful for the dis-
placed? Has it contributed to reconciliation on interpersonal, community, or 
national levels? The answers to such questions will of course vary among cases 
and people. In Guatemala, many victims indicated that they found testifying 
before the CEH and attending the release of the truth commission report to 
be powerful experiences. However, since many refugees and IDPs returned to 
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remote regions of the country, their opportunities to participate were typically 
“brief and superficial,” limited not only by their remote location but also by fear 
of reprisals.56 Some CEH investigators who hiked into the remote highlands to 
interview displaced civilians found that many people did not realize the war 
had ended or that a truth commission had been established. This experience 
underscores that the active and meaningful participation of the displaced is 
contingent upon effective outreach and awareness-raising activities. Once they 
were informed about the goals of the CEH, many displaced Guatemalans were 
eager to participate; indeed, the commission lacked the capacity to record the 
testimonies of all those who wanted to register their experiences.57

	 When truth commissions have limited resources to carry out their man-
dates, collective testimonies that present communities’ experiences are an 
important way to make participation accessible to as many survivors as pos-
sible. Although refugee and IDP camps are typically temporary communi-
ties that disband when their residents have access to durable solutions, such 
as voluntary return or local integration, these communities often endure sig-
nificant abuses, such as cross-border military attacks and infiltration by armed 
elements. Enlisting current and former residents of these camps in the pro-
duction of collective testimonies may be a valuable avenue for increasing the 
participation of displaced persons and ensuring that the unique experiences of 
these impermanent communities are included in the historical record.

Participation in Other Forms of Truth-Telling

Beyond truth commissions, displaced persons have also participated actively 
in truth-telling processes such as the exhumation, identification, and reburial 
of the bodies of those killed in genocidal violence. In the aftermath of the 
Srebrenica massacre in Bosnia, the information obtained through exhuma-
tion and identification processes played an important role in establishing the 
truth about this event. Many refugees and IDPs from Srebrenica returned, 
even if only temporarily, to participate in the reburial of their family members, 
which was an important way of publicly marking the genocide that took place 
there in July 1995.58 In Turkey, IDP groups such as the Saturday Mothers, who 
have successfully advocated for the exhumation of clandestine graves and the 
identification of the remains of disappeared family members, have also been 
pushing—so far without success—for the establishment of a national truth 
commission to examine abuses against the Kurdish population. Despite major 
political opposition to the creation of a truth commission in Turkey, the infor-
mation gained through these exhumations adds credence to IDPs’ calls for a 
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more comprehensive investigation of the government’s involvement in crimes 
such as displacement, torture, murder, and disappearances.59

	 The return process itself can also be a powerful act of truth-telling. For 
example, before settling down on the land set aside for them, the first group 
of collectively organized Guatemalan refugees to return from Mexico under-
took a three-week, cross-country journey by caravan to raise awareness of 
their experiences and their goal of reclaiming their homeland and to renegoti-
ate their relationship with the Guatemalan state. The “grand tour” was both a 
“symbolic reappropriation of citizenship” and an astute strategy based on the 
returnees’ recognition that their security depended on “popular support and 
visibility in (the very limited) public opinion.”60 Before the returnees’ cross-
country tour in 1993 (four years prior to the establishment of the CEH), many 
Guatemalans indicated that they had no idea of the scope and severity of the 
violations inflicted on the country’s indigenous communities during the war, 
suggesting that the caravan had an important truth-telling function, one that 
paved the way for the country’s official truth commission.
	 Refugees and IDPs have also participated in commemoration efforts that 
acknowledge experiences of displacement and other human rights violations. 
In some cases, commemorative activities such as the creation of memorials 
grow out of the recommendations of truth commissions; in others, they are 
instigated independently by the members of displaced communities and their 
supporters; but in both instances, they serve an important truth-telling func-
tion, as they direct public attention toward histories of forced migration and 
abuse. The preserved sections of the Berlin Wall where East Germans were 
killed while attempting to flee to the West is one of the most well-known exam-
ples of a memorial linked to the flight of refugees. In the early euphoria after 
the fall of East Germany, large segments of the wall were ripped down before 
authorities recognized that its preservation was essential to telling the history 
of the divided city and remembering the victims of the Communist regime. 
The Palestinian Ministry of Development and Planning has taken heed of this 
near-oversight by planning, in the event of a solution to the Israeli-Palestinian 
conflict, to preserve certain refugee camps in Gaza and the West Bank as 
memorials to the refugees’ losses and resilience. The Israeli nongovernmental 
organization (NGO) Zochrot is already involved in complementing these plans 
by erecting small memorials in Israel recognizing the Palestinian villages that 
were abandoned in 1948 and subsequently razed, while the descendants of Pal-
estinians displaced from the village of Lifta in 1948 are campaigning publicly 
and in court to halt the proposed development of the site as an upscale hous-
ing project. While the former residents and their families realize that the Israeli 
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government will not restore their properties to them, they want the ruins to 
stand as a “site of memory.”61 In Cape Town, the District Six Museum com-
memorates the more than sixty thousand black South Africans who were 
forcibly relocated to the barren Cape Flats when the apartheid government 
declared District Six to be a “white” neighborhood. The museum aims to “keep 
alive the memories of District Six and displaced people everywhere” and was 
developed with the active participation of the families of the displaced.62

	 These examples demonstrate that commemorative activities, including the 
creation of memorials and museums, serve as a form of truth-telling about 
both different experiences of displacement and governments’ responses to 
forced migrants at different phases of the displacement cycle. Displaced popu-
lations and the descendants of the displaced participate in these commemora-
tive activities in a variety of ways. For example, the displaced may be involved 
in initiating and designing commemorative projects, participating in visits 
to and services at commemorative sites, and serving as staff or facilitators at 
memorials and museums, communicating their own stories of displacement 
and the experiences of their communities. Further research is required to bet-
ter understand how such commemorative activities may be made as meaning-
ful as possible for the survivors of displacement and other human rights viola-
tions whose histories are being recognized.

Obstacles to Participation

Despite clear calls for their participation, the actual engagement of refugees 
and IDPs in the work of truth commissions has generally been lackluster. In 
some instances, refugees have not been involved because participation in the 
process was purposefully limited to those within the country, as in the case 
of the Brazilian truth commission.63 Even if displaced persons are not techni-
cally barred from participating, however, they may lack national identity docu-
ments that confirm their eligibility to participate in truth commission hear-
ings. Furthermore, the physical inaccessibility of truth commission meetings 
can be another significant obstacle. Displaced persons who have sought refuge 
outside the country or in remote regions may not be able to travel to the cit-
ies where truth commissions typically meet. While some recent commissions 
have convened “satellite” hearings in countries with large diaspora popula-
tions and have sent investigators to gather testimony in refugee camps, these 
activities depend on the willingness of host states to provide access to those 
within their borders. In contexts where relations between refugees, host states, 
and states of origin are strained, such access may not be forthcoming.
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	 Problems of impoverishment and social marginalization in displaced 
communities mean that even if refugees and IDPs can physically access truth 
commission hearings, they may not feel comfortable participating or may 
simply be too focused on making ends meet to be able to participate. As sur-
vivors of human rights violations often committed by state agents, refugees 
and IDPs may be fearful or distrustful of official institutions such as truth 
commissions and may be reluctant to “forego their anonymity” by testify-
ing.64 Indeed, testifying before a truth commission may provoke reprisals in 
divided return communities and may compel witnesses to flee their homes 
anew. To date, attacks against witnesses have been a more pressing concern 
during formal trials, but without effective precautions and protections, truth 
commission witnesses can also be intimidated, attacked, or forced to flee. 
This may be a significant deterrent for refugees and IDPs struggling to resolve 
their initial displacement.
	 Lack of appropriate outreach and effective civil society engagement repre-
sent two of the foremost obstacles to the participation of displaced persons in 
truth commissions. In many cases, information about truth-telling processes 
may not be widely distributed outside the country or in remote areas where 
IDPs may be living. As pointed out earlier, this was a problem in Guatemala. 
Furthermore, as I will discuss, engaging humanitarian, peacebuilding, and 
development actors who work closely with displaced populations may be 
essential to effective outreach to forced migrants. Equally, local and national 
civil society organizations may play a central role in crafting and executing 
effective, innovative outreach strategies. For example, in light of the CAVR’s 
emphasis on return and reintegration, concerted efforts were directed toward 
enabling the participation of refugees in West Timor in the commission’s 
work. To reach out to this group, the CAVR sent eighteen representatives from 
a range of NGOs into the refugee camps in West Timor for six months to raise 
awareness of the CAVR process using tools such as radio programs tailored to 
address the refugees’ concerns.65

	 Civil society organizations composed of refugees and IDPs and dedicated 
to advocating on their behalf may play critical roles not only in terms of out-
reach but also in first getting displacement on truth commission agendas and 
then promoting the implementation of truth commission recommendations 
related to forced migrants’ concerns. For example, Peru’s national truth com-
mission investigated displacement after concerted lobbying from displaced 
persons’ organizations and civil society groups such as the National Commit-
tee for the Displaced (Mesa Nacional de Desplazados—MENADES).66 How-
ever, organization and mobilization among displaced populations is often 



BRADLEY

206

limited because of factors such as fear, government repression, and lack of 
resources and training. In countries such as Colombia, organizational efforts 
among the displaced are marked by a serious tension: IDPs organize in order 
to advocate their rights and thereby increase their collective security, but by 
challenging the state, paramilitaries, and powerful corporations, they become 
more insecure because of threats and violence from these actors.67

	 Events in Liberia demonstrate the importance of organizing early in order 
to ensure that the concerns of displaced persons are addressed in both peace 
negotiations and truth-telling processes. Because internal displacement in par-
ticular was so ubiquitous during the war, no civil society group represented 
the IDPs in the Liberian peace negotiations. Rather, the assumption was that 
because such large numbers were affected by displacement, the concerns asso-
ciated with forced migration would naturally be addressed in the process. In 
practice, this assumption did not hold: while Liberian refugees were effectively 
represented in the peace negotiations, and special efforts were made to engage 
them in the national truth commission, those for whom internal displacement 
was particularly prolonged and problematic did not have their concerns con-
certedly addressed. After the Liberian IDPs were marginalized in the peace 
negotiations, it became difficult to meaningfully integrate their concerns in 
the truth-telling process. This case underlines the fact that displacement does 
not entail a uniform level of vulnerability; responding effectively to those who 
have not recovered from the insecurities associated with displacement neces-
sitates early organization to communicate these concerns and ensure that they 
are taken seriously.68

	 Although the lack of organized groups dedicated to facilitating the par-
ticipation of displaced persons in truth commissions is a serious obstacle, it 
is also important to recognize the obstacles that may emerge when organized 
groups of refugees and IDPs compete against one another for attention and 
assistance. For example, the success Guatemalan refugees had in collectively 
negotiating their return from Mexico and obtaining redress through national 
restitution and truth-telling processes generated resentment in the much 
larger IDP population, which did not benefit from equally “generous” assis-
tance and redress policies.
	 Even when they are well-organized and represented by respected organi-
zations such as Mama Maquín in Guatemala, refugee and IDP women may 
encounter significant obstacles to their participation in truth-telling processes. 
In particular, their meaningful participation has sometimes been limited by 
blinkered conceptions of the contributions they may make to truth-telling.69 
As Susan Harris Rimmer argues, when refugee women do participate in truth 
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commissions, their “script” has been limited because they are simply not asked 
a sufficiently broad range of questions that elicit important information about 
their gendered experiences of displacement.70 When interviewing female ref-
ugee witnesses, bodies such as the CAVR have tended to focus narrowly on 
issues such as sexual and gender-based violence, rather than exploring wom-
en’s experiences of the broader range of abuses to which the displaced are 
often exposed or the strategies displaced women employ to adapt and survive 
in these circumstances.71

	 The negative effect of these obstacles on the participation of refugees and 
IDPs in the work of truth commissions has been exacerbated by the current ad 
hoc approach to involving them. Lessons learned about overcoming these hur-
dles and effectively incorporating displaced and diaspora communities have 
not been compiled or systematically shared, forcing each new commission to 
reinvent the wheel.

Innovations to Support the Participation of Refugees  

and Displaced Persons

Various innovations have helped to overcome the obstacles discussed here and 
facilitate the participation of displaced persons and formerly displaced persons 
in the work of truth commissions. Even though it did not address forced migra-
tion per se, the first Chilean truth commission broke new ground in advertis-
ing internationally to seek contributions from exiles. The Chilean, Argentin-
ean, and Ecuadorian commissions built on this kind of outreach by allowing 
members of the diaspora to testify at embassies and consulates worldwide. 
Chile’s National Commission on Political Imprisonment and Torture (2003–5) 
accepted written submissions through more than forty Chilean consulates in 
different countries, discovering that many victims had never before shared 
their stories in detail.72 Outreach by the Argentinean National Commission 
on the Disappeared (1983–84) also prompted various survivors to return to the 
country to testify in person.
	 Returning from abroad or testifying at a formal state institution, such as 
an embassy or consulate, may be emotionally daunting or financially prohibi-
tive for many refugees. The creation of “remote hearings” in communities with 
numerous diaspora members is an apposite response to this challenge. For 
example, the Liberian truth commission held hearings in St Paul, Minneapo-
lis, and in the United Kingdom, where there are large Liberian diaspora com-
munities. Paraguay’s Truth and Justice Commission (2004–8) convened public 
hearings in Argentina, as many Paraguayan exiles sought shelter there. Such 
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efforts may bring risks, though. “In one hearing that took place in Argentina,” 
Hayner writes, “the ambassador of Paraguay to Argentina was unexpectedly 
named as having collaborated with the Stroessner regime. As a direct result, 
he was quickly dismissed from his post.”73 This incident reflects the potential 
shortcomings of facilitating the participation of exiles through embassies and 
consulates, institutions that are not at arm’s length from the government and 
that may employ individuals who have not been carefully vetted to ensure that 
they do not have ties to abusive regimes.
	 As discussed earlier, some commissions, such as the CAVR, have held spe-
cial hearings on forced migration, which may increase the active participation 
of refugees and IDPs by demonstrating strong interest in their experiences and 
perspectives. Several commissions, including the bodies for Guatemala, Libe-
ria, Timor-Leste, and Sierra Leone, actively sought out the perspectives of refu-
gees and IDPs by dispatching investigators to interview witnesses in refugee 
camps and remote IDP settlements, and the final report of Sierra Leone’s truth 
commission was informed by 175 statements from refugees in Nigeria, Guinea, 
Gambia, and Ghana.74

	 The Liberian truth commission, in partnership with the Georgia Institute 
of Technology, has been at the vanguard of efforts to use new technologies 
to increase the participation of poor and displaced persons and members of 
the diaspora in truth-telling processes. The Liberian commission boasted the 
“world’s first truly interactive TRC web site,” which could be used by mem-
bers of the public to submit formal statements, upload news and memori-
als, and even apply for amnesty. Videos of the truth commission proceed-
ings are also available to watch online, and a Mobile Story Exchange System 
that traveled around the country was used to record and share statements.75 
In the abstract, these innovations may cost-effectively facilitate the participa-
tion of refugees and IDPs. However, serious hurdles and concerns remain. 
First, many displaced and impoverished Liberians who could hypothetically 
benefit from these tools lack access to computers and Internet services. Sec-
ond, the use of technology to gather statements raises important concerns 
about the protection of witnesses, defamation, the blurring of lines between 
official and unofficial truth-telling initiatives, and the “dehumanization” of 
truth-telling processes.76 Indeed, Liberians and Sierra Leoneans have proved 
very hesitant or simply unable to use the online testimony mechanisms devel-
oped by their national truth commissions. Despite “extensive pretesting, out-
reach to diaspora communities and security guarantees, the [Liberian Truth 
and Reconciliation Commission’s] online statement taking generated only a 
few statements. . . . The Sierra Leone web-based statement process generated 
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none,” demonstrating that “even in today’s tech-savvy environment personal 
interaction remains the most powerful tool for investigating human rights 
violations.”77

	 Despite the limitations of these high-tech tools, the Liberian commission 
nonetheless stands out for its innovative efforts to develop and execute a con-
certed diaspora engagement strategy, in cooperation with an overseas human 
rights NGO, the Advocates for Human Rights (the Advocates). Although the 
TRC had no official mandate for diaspora engagement, this partnership was 
highly successful, resulting in more than 1,600 statements taken from Libe-
rians living in the United States, the United Kingdom, and a refugee camp in 
Ghana, as well as in official public hearings in the United States. The diaspora 
project raised its own funds and published its own report, A House with Two 
Rooms, and also fed its findings into the official report of the Liberian TRC. The 
commission was motivated to engage the diaspora because Liberians living 
overseas were believed to have played a pivotal role in starting and financing 
the conflict, and because the commissioners were optimistic that the diaspora 
could help fund reparations for survivors. Indeed, the final report of the truth 
commission recommended that Liberians living overseas donate at least one 
dollar a month to the Reparations Truth Fund, “as the beginning of [their] 
contribution as citizens of Liberia to the economic and social development of 
their motherland.”78 This process yielded recommendations of special inter-
est to those outside Liberia, such as formal acceptance of dual citizenship and 
allowing diaspora members to vote in national elections. The process also 
underlined the importance of truth commissions not adhering too tightly to 
definitions of refugees and IDPs when they set out to engage the displaced. 
Although refugees and IDPs should generally be defined as important catego-
ries of victims to be engaged in truth-telling processes, it is important to recog-
nize that those who leave a war-torn country on a largely voluntary basis—for 
example, to pursue education or economic opportunities—may also be nega-
tively affected by the conflict in their state of origin and may thus have a strong 
stake in the success of truth commissions. Since refugees and IDPs are known 
to have experienced human rights violations, when commissions have limited 
resources for engaging with uprooted or nonresident populations, it may be 
broadly advisable to focus first and foremost on reaching out to these groups. 
Nevertheless, developing a holistic strategy that could engage Liberians who 
migrated for a variety of reasons proved effective in this case and has already 
sparked the interest of Zimbabwean, Somali, and Kenyan diaspora groups 
who wish to build on the Liberian diaspora project’s approach to advancing 
truth-telling processes in their own countries.79
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	 Taken in total, these initiatives demonstrate that there is considerable scope 
for creativity and innovation with a view to facilitating the engagement of dis-
placed persons in the work of truth commissions. Relatively modest initial out-
reach efforts have given way to thoughtful and sophisticated initiatives such as 
the Liberian diaspora project; however, further steps are needed to make truth 
commissions more accessible and responsive to the concerns of displaced 
persons. First, there is a need for more strategic assistance to facilitate forced 
migrants’ participation, such as small grants to enable travel to truth commis-
sion sessions and more satellite hearings in refugee camps and diaspora com-
munities. There is also a need for more tailored outreach efforts that explain 
the purpose of truth commissions and how displaced persons may participate. 
Effectively facilitating the participation of displaced persons and substantively 
addressing forced migration as a human rights violation requires knowledge 
of both the transitional justice process and the dynamics of displaced and 
host communities. More strategic use of intermediaries who have in-depth 
knowledge of both truth-telling processes and displaced communities could 
advance the achievement of these goals. For example, displaced communities 
could nominate liaisons to represent their concerns, and they could be inte-
grated into the staff of the relevant truth commission. In nominating such liai-
son officers, it would be essential to ensure equitable representation of IDPs 
and refugees in different host states. Finally, there is room for greater innova-
tion in facilitating exchanges between refugees and IDPs who have met with 
some success in participating in past truth-telling processes and those who are 
struggling to be heard in contemporary efforts. By sharing their experiences 
and strategies, refugees and IDPs who have effectively engaged in transitional 
justice processes may inform and inspire their counterparts in other countries, 
giving them a clearer sense of what they may expect and demand.80

Participation of Humanitarian, Development, and Peacebuilding 

Actors in Truth-Telling

Many of the agents most closely involved with displaced populations, includ-
ing humanitarian, development, and peacebuilding actors, have not histori-
cally been deeply involved in transitional justice processes such as truth com-
missions. As efforts to incorporate forced migration and displaced populations 
into the work of truth commissions become more systematic, these actors may 
have important roles to play in advising truth commissions on engaging refu-
gees and IDPs and addressing the substantive issues associated with displace-
ment. Because of concerns about maintaining neutrality and access to needy 
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populations, humanitarian actors such as the International Committee of the 
Red Cross have often been extremely reluctant to share information from 
the field with national and international criminal justice efforts. However, for 
some humanitarian, development, and peacebuilding organizations, sharing 
information with truth commissions on the scope and conditions of displace-
ment may be less problematic than cooperating with trials, as truth commis-
sions do not typically impose penalties on individual offenders and are there-
fore subject to less concerted opposition from authorities who may “punish” 
organizations by limiting access.
	 Among humanitarian, development, and peacebuilding actors, the Office 
of the UN High Commissioner for Refugees (UNHCR) has played a particu-
larly important role in facilitating the work of truth commissions in a variety 
of post-conflict contexts. In Sierra Leone, the national truth commission and 
UNHCR worked together to facilitate refugees’ participation in the process.81 
In Timor-Leste, UNHCR and other actors such as the International Organiza-
tion for Migration cooperated with the CAVR on efforts to promote return, 
reintegration, and reconciliation, a natural fit in light of the CAVR’s mandate to 
support the resolution of displacement.82 The insights UNHCR gained through 
these and other experiences have not yet been collected and integrated into 
the organization’s operational handbooks for post-conflict settings, but doing 
so could help ensure more systematic and effective support for truth-telling 
processes.83

	 Beyond supporting formal truth commissions, humanitarian, peacebuild-
ing, and development actors may help facilitate so-called coexistence activi-
ties that bring together members of different ethnic groups in divided return 
communities, which may open up more informal truth-telling opportuni-
ties. For example, in Burundi UNHCR has been involved in establishing a 
new village called Muriza, which provides a place where displaced, landless 
Hutus and Tutsis may settle peacefully together. The hope is that providing a 
concrete example of how Hutus and Tutsis may live together will help set the 
stage for the successful operation of the national truth commission and tri-
bunal.84 UNHCR also supported a range of coexistence activities in Rwanda 
and Bosnia designed to bring together members of opposing groups in divided 
return communities. These activities often involved income-generating initia-
tives and bringing members of different groups together to socialize or pursue 
education in shared spaces. Research on coexistence and income-generating 
projects in Bosnia suggests that these activities may have a positive effect on 
reintegration and peacebuilding in return communities. Although they are not 
truth-telling initiatives per se, such projects can create “space for dialogue” that 
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can be used to generate deeper, shared understandings of what happened dur-
ing the war and may thus be complementary to more traditional transitional 
justice mechanisms such as truth commissions.85

	 One of the positive potential outcomes for humanitarian, peacebuilding, 
and development actors of supporting truth-telling processes is the establish-
ment of an ethos of open discussion with different stakeholders, which may 
helpfully inform not only truth-telling efforts but also the design and imple-
mentation of durable solution strategies and projects intended to improve 
conditions in post-conflict communities. This development of a culture of 
dialogue was evident in Timor-Leste, yet experiences there also underlined the 
risk that community members may gradually develop a kind of discussion or 
reconciliation “fatigue,” resulting in a situation in which dialogue is simply a 
matter of form, rather than a meaningful exercise.86 Another risk is that par-
ticipation in decisionmaking and dialogue processes may be seen as a substi-
tute for tangible accomplishments in tackling critical challenges. For example, 
in Guatemala the leadership of the UN peacebuilding mission (MINUGUA) 
reflected that the “imperative on participation and consensus-building has at 
times slowed the implementation process, enabling the Government and other 
State institutions to evade their responsibilities and substitute dialogue for 
action.”87 If humanitarian, peacebuilding, and development actors already jug-
gling a range of complex demands are to be convinced to contribute to truth 
commissions, the proponents of these processes will need to demonstrate that 
such undertakings can move beyond just talk and have a significant positive 
effect on primary goals such as the resolution of displacement.

Implications of Truth-Telling for Ending Displacement

The Framework on Durable Solutions for Internally Displaced Persons makes 
some commonsense arguments about the role of transitional justice mecha-
nisms such as truth commissions in resolving displacement:

Securing effective remedies for the violations . . . which caused displace-
ment, or which occurred during displacement, may have a major impact 
on prospects for durable solutions for IDPs. Failure to secure effective 
remedies for such violations may cause risks of further displacement, 
impede reconciliation processes, [or] create a prolonged sense of injus-
tice or prejudice among IDPs, and thereby undermine the achievement 
of durable solutions.88
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The Framework goes on to indicate:

In some situations, it is therefore necessary in order to achieve dura-
ble solutions to formally address past violations by holding perpetra-
tors accountable, providing victims with reparations in a formal sense, 
(including compensation), and/or providing information on the causes 
of displacement. This would be particularly important in cases where 
IDPs became victims of war crimes or crimes against humanity, where 
they remain at risk from the perpetrators of violations or abuse, or 
where they themselves feel that formal justice must be done to enable 
them to physically, socially and emotionally overcome their displace-
ment experience.89

Indeed, in addition to formal court proceedings and legal sanctions, truth 
commissions may play a valuable role in enabling refugees and IDPs to “over-
come their displacement experiences” and benefit from a durable solution, be 
it resettlement, local integration, or voluntary return. 
	 Further empirical research is needed to fully explain the practical links 
between truth-telling processes and the resolution of different displacement 
situations. As a first step toward understanding the connections between these 
processes, my aim in this section is to consider the possible ways in which 
truth-telling initiatives may affect efforts to resolve displacement, and to reflect 
on how truth commissions may best contribute to this goal. Achieving durable 
solutions to displacement has not typically been an explicit goal of most tran-
sitional justice actors, who have more often adopted goals such as recogniz-
ing and redressing injustice and building social trust. However, it is clear that 
these goals may be intimately connected to the resolution of displacement, and 
in particular to the long-term sustainability of return and local integration. 
Realizing solutions such as return and reintegration may require that the nar-
ratives of host and displaced populations be recognized, as a first step toward 
kindling social trust among the members of divided or fragmented societies. 
For humanitarian, peacebuilding, and development actors, the possibility that 
initiatives such as truth commissions may contribute to the resolution of dis-
placement represents one of the most persuasive reasons to cooperate with 
transitional justice processes.

Truth-Telling and Durable Solutions

To the limited extent that humanitarian, peacebuilding, and development 
actors have considered the relationship between truth-telling and durable 
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solutions, they have tended to focus attention on the potential link between 
transitional justice and the “preferred” solution of voluntary return. This is evi-
dent in the work of UNHCR staffers90 and in the 2004 Report of the Secretary-
General on Transitional Justice and the Rule of Law.91 The Timorese CAVR is 
the sole truth commission to date to explicitly support the resolution of dis-
placement; its efforts in this regard focused predominantly on supporting 
return and reintegration in displaced persons’ communities of origin. By facili-
tating a local process through which perpetrators of “less serious” violations 
could acknowledge their crimes, carry out reparative acts identified by the 
community, and then return home, the CAVR contributed to resolving the dis-
placement of both former militia members and refugees,92 including approxi-
mately ten thousand former militia members and low-level offenders dis-
placed in West Timor. At the same time, the participatory nature of the process 
and the fact that it was rooted in traditional customs arguably strengthened 
governance structures at the local level, which in turn facilitated reintegration 
and community reconstruction processes. Unfortunately, the CAVR’s focus 
on supporting return and reintegration, which the political leadership saw as 
imperative to the stability of the fledgling state, effectively deprioritized other 
goals, such as ensuring accountability for sexual and gender-based violence.93 
This underlines the difficulty of ensuring that no elements of truth commis-
sion mandates are sacrificed when these institutions become involved in the 
complex task of supporting durable solutions to displacement.
	 The potential links between truth-telling, resettlement, and local integra-
tion have received even less attention than the connections between truth-
telling and return, though truth-telling processes may also have an important 
role to play in making these solutions viable and acceptable for displaced com-
munities. Reflecting on the longstanding displacement of the Palestinian refu-
gees, Rashid Khalidi argues that solutions for the refugees “must be grounded 
in the difficult process of accepting the truth. This includes both the truth 
about what happened in 1948 and the truth about what is attainable [sixty] 
years later.”94 In cases such as the Palestinian refugee situation, truth-telling 
processes may perhaps lead to recognition of the refugees’ narratives and their 
claim in principle, if not in practice, to their lost lands. This type of recognition 
is perceived by many observers to be essential to unlocking this entrenched 
conflict. Such acts of truth-telling and recognition may make it more socially 
acceptable for the refugees to accept durable solutions other than repatria-
tion to their original homes, such as moving to a newly independent Palestin-
ian state or remaining in host states such as Jordan. Acknowledgment of the 
refugees’ narrative and rights claims (again, in principle if not in practice) may 
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also increase their willingness to accept compensation in lieu of restitution, in 
amounts that Israel can realistically finance.95 
	 Truth-telling may also facilitate the equitable integration of refugees into 
host societies while durable solutions are being negotiated. For example, the 
Lebanese-Palestinian Dialogue Committee (LPDC) is a high-level initiative 
launched in 2005 with a view to reforming the country’s longstanding poli-
cies of discrimination against the Palestinian refugees sheltered within its bor-
ders. While not a truth commission, the LPDC is based on the recognition that 
regardless of the duration of the refugees’ stay in Lebanon, dialogue is needed 
to improve community relations. The LPDC dialogue focuses on critical for-
ward-looking issues such as arms control, livelihoods, and conditions in the 
camps, but it is premised on the acknowledgment of historical and contem-
porary truths about the relationship between the refugees and their host state, 
such as the fact that

the living conditions of the refugees within the camps are dire and 
unacceptable, and that the lack of opportunities available to the refu-
gees is an impediment to their welfare and their right to live a dignified 
and prosperous life under the rule of law. . . . By recognizing this we 
have turned a new leaf on a difficult and painful past full of mistakes on 
all sides and for which both the Lebanese and Palestinians have paid too 
high a price. We are looking towards a brighter future under the rule of 
law for all people living on Lebanese soil.96

These examples suggest that truth-telling processes may facilitate the real-
ization of durable solutions to displacement in a variety of ways. First, truth-
telling processes may acknowledge and affirm displaced persons’ narratives 
and experiences. Such acknowledgment and acceptance may make it more 
socially and politically acceptable for refugees to choose solutions other than 
a return to their original homes (which in many cases have been occupied 
by other families for decades), and may improve relations between displaced 
persons and their neighbors, whether in host or return communities. This is 
particularly important in cases where animosity toward refugees and IDPs 
has developed among the nondisplaced, who may feel betrayed by those who 
escaped, leaving them to bear the brunt of the conflict.97 Second, truth-telling 
processes may improve relations between displaced persons and their states. 
Formal recognition of the wrongs endured by refugees and IDPs may help 
reposition the displaced as full, rights-bearing members of the political com-
munity whose claims for protection and assistance must be taken seriously and 
treated equitably.98 Such reform of relations between the state and its displaced 
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citizens is essential to ensuring that solutions to displacement are truly dura-
ble. Third, by producing recommendations relevant to the pursuit of durable 
solutions, truth commission reports can support efforts to resolve displace-
ment in accordance with respect for human rights. For example, by developing 
recommendations on issues such as housing, land distribution, and property 
restitution, truth commission reports can help ensure that refugees, IDPs, and 
returnees can access resources and services essential to rebuilding their lives. 
Even when truth commissions do not specifically address forced migration or 
engage displaced populations, recommendations on issues such as security 
sector reform, lustration, and equal rights for marginalized and minority citi-
zens may be highly significant for displaced persons. Like their nondisplaced 
conationals, refugees and IDPs have vested interests in broad processes of state 
reform and accountability, and not only in targeted responses to the problem 
of displacement.
	 Truth-telling processes often fail to contribute to the pursuit of durable 
solutions because of a lack of equitable participation of displaced populations 
in truth-telling initiatives, lackluster political commitment to implementing 
truth commission recommendations, and poor timing. Truth commissions 
often do their work after large-scale return or resettlement has already begun, 
thus reducing their potential positive influence on early phases of the durable 
solutions process, though they may still contribute to reintegration and rec-
onciliation processes in return communities. Indeed, the potential positive 
effects of truth-telling processes may have on the resolution of displacement 
are most likely to pertain to the long-term, sustainable (re)integration of dis-
placed persons.99 Nonetheless, better timing of transitional justice initiatives, 
including the prompt creation of truth commissions, could potentially aug-
ment their positive effects on the pursuit of durable solutions.
	 Truth-telling processes, traditionally focused on the nation as a whole, 
could arguably further increase their effectiveness by more concertedly 
examining the regional dynamics of conflict and displacement and engaging 
a wider range of actors from across the affected region. Although reforming 
the state and increasing citizens’ ability to trust their government are vital 
goals that require a strong focus on the role of the state and its agents in con-
flict and human rights abuses, many recent and ongoing protracted displace-
ment crises in areas such as the Balkans in Europe and the Great Lakes region 
of Africa have a definitively regional character, with a wide range of govern-
ments, non-state actors, and agencies involved in instigating displacement and 
perpetrating abuses against the displaced.100 In many of these cases, the dis-
placed themselves represent important regional actors who may be involved 
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in transborder political movements, economic networks, and armed conflicts. 
While the barriers to effective regional transitional justice processes are formi-
dable, expanding truth-telling processes to engage and take into account the 
role of actors throughout the region may be an important step toward increas-
ing the relevance of these processes for the displaced and may be particularly 
important when the displaced are likely to integrate locally, rather than return 
to their countries of origin.101

	 As has already been discussed, truth commissions can also negatively affect 
efforts to resolve displacement by fostering competition between groups, par-
ticularly when the recommendations are expected to translate into tangible 
benefits, and by identifying the displaced as victims, which may lead them to 
develop unrealistic expectations of the process. Furthermore, in some con-
texts, public truth-telling about past injustices is not inherently valuable or 
meaningful. Speaking about past wrongs and grievances may be deeply dis-
turbing for survivors and may generate anger and even violence on the part of 
perpetrators who oppose the truth-telling process. If the narratives produced 
by national truth commissions do not reflect displaced persons’ own concep-
tions of the truth, the entire process may be alienating, resulting in greater dis-
enfranchisement of the displaced from the political community, rather than 
the reestablishment of refugees and IDPs as respected, rights-bearing citizens. 
Similarly, if the truth-telling process is geared toward promoting a particular 
durable solution such as return, rather than opening up a range of choices to 
refugees and IDPs regarding the resolution of displacement, the process may 
ultimately be frustrating and disempowering, rather than helping to mend rela-
tions and restore to the displaced a stronger degree of control over their lives.

Insights from Cases without Formal Truth-Telling Processes

In considering the potential impact of truth commissions on the resolution of 
displacement, it is also important to reflect on cases where there has been no 
official truth-telling process. For example, peacebuilding and the resolution 
of displacement in Mozambique is widely considered to have been a success, 
despite the fact that the egregious atrocities that characterized the war and 
prompted the massive uprooting of the civilian population were not tackled 
head on by formal national or international institutions. Edward Green and 
Alcinda Honwana argue that in the Mozambican cultural context, “to talk and 
recall the past is not necessarily seen as a prelude to healing or diminishing 
pain. Indeed, it is often believed to open the space for the malevolent forces to 
intervene.”102 In a similar vein, a detailed UNHCR study on the Mozambican 
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repatriation operation concluded that “despite the intensity of the Mozam-
bican conflict, the many atrocities which took place during the war and the 
enormous amount of social dislocation which it generated, there has been a 
remarkable absence of revenge and recrimination since the conflict came to 
an end. While War Crimes Tribunals and Truth Commissions may have an 
important role to play in other war-torn societies, the Mozambican experi-
ence demonstrates that some communities may be capable of reconciliation 
without such formal structures.”103 This is not to say that there was no redress 
process in post-conflict Mozambique. In this instance, redress was typically 
mediated at the local level, where, Carolyn Nordstrom argues, Mozambicans 
fought an extraordinary “war against violence” by creatively drawing on spiri-
tual traditions and indigenous medicine to treat, in the words of a Mozambi-
can curandeiro (traditional healer), the “rash on the soul” caused by conflict.104 
Although these traditional approaches did not necessarily involve explicitly 
articulating the nature and scope of past abuses, in some cases they nonethe-
less had an important truth-telling function, as it was through these traditions 
that community members were able to recognize and come to terms with leg-
acies of violence and reintegrate former community members, including per-
petrators and displaced survivors of egregious human rights violations such 
as rape. There are, however, inevitable limitations to customary approaches to 
promoting post-conflict reconciliation and dealing with the legacy of war. Reli-
gious or spiritual reconciliation rituals do not resonate universally, and many 
Mozambicans cannot simply “erase” their traumatic memories, as customary 
practices often require.105 In the longer term, a lack of formal recognition of 
the crimes that took place during the war may also foster denial and further 
social unrest, suggesting that room may remain for formal truth-telling pro-
cesses in Mozambique.106

	 In other cases such as Bosnia, where there has been no official truth-telling 
process and where war crimes trials are criticized as far removed from the real-
ity of local citizens, the negative implications for the pursuit of reconciliation 
and durable solutions to displacement have been stark. Minority returnees 
have been subject to attacks and rampant discrimination, as well as flagrant 
denial or even celebration of the violations inflicted on them. For example, the 
Serb-run concentration camp of Trnopolji has reverted to being a primary 
school. However, local Serbs rescheduled the school’s annual celebrations to 
commemorate the day Trnopolji was transformed into a camp and invited 
former Bosniak prisoners to attend the party, underscoring the persistent ani-
mosity between Serb residents and Bosniak returnees.107 Establishing a truth 
commission for Bosnia would not necessarily have avoided these cruelties, 
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but by challenging ethno-nationalist myths and explicitly denouncing the 
intercommunal violence that characterized the war, a truth commission could 
potentially make such malicious actions less socially acceptable. Even today, 
years after the large-scale return of displaced persons to Bosnia and Herzegov-
ina, an official renunciation of the atrocities that took place at Trnopolji could 
embolden some of the more open-minded locals to reach out to their neigh-
bors, thus advancing the ongoing process of reintegration.

Conclusion

More research is required to fully understand the links between truth-telling 
processes, accountability for forced migration, and the resolution of displace-
ment. While many past truth commissions have not investigated forced migra-
tion as a human rights violation, this issue is gradually being incorporated 
into the work of these institutions. Furthermore, important steps have been 
taken to facilitate the participation of refugees and IDPs in truth commission 
activities at all stages of the process. Nevertheless, an ad hoc approach persists 
both to addressing forced migration as a substantive concern and to engaging 
displaced persons in truth-telling processes; significant obstacles remain to be 
overcome to ensure that truth commissions respond to displacement as effec-
tively as possible.
	 First, there is a need to raise awareness among transitional justice actors 
of the importance of incorporating displacement into truth commission man-
dates, reports, and recommendations and the value of making truth-telling 
processes accessible to displaced and diaspora populations. Second, a more 
systematic approach is required to engaging humanitarian, peacebuilding, 
and development actors that are closely involved with displaced populations 
in the work of truth commissions; compiling and communicating the lessons 
that organizations such as UNHCR have learned in the course of their involve-
ment with truth-telling processes would be an important first step toward 
more informed, consistent, and effective engagement of these actors. Third, 
more concerted, tailored efforts are needed to inform displaced populations 
of truth-telling processes and support their involvement. Mechanisms such 
as satellite hearings and the use of truth commission investigators to collect 
testimony in displaced persons’ camps represent important steps in this direc-
tion; other potentially positive steps could include appointing liaisons from 
displaced communities to work directly on the staff of national truth com-
missions. Fourth, more information sharing is needed on a range of levels, 
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between international transitional justice experts, national truth commission 
staff, civil society advocates, and displaced populations who have participated 
directly in truth-telling processes. Exchanges between these actors should 
ensure that insights gained through the work of truth commissions are incor-
porated into contemporary efforts, rather than leaving new initiatives to rein-
vent the wheel.
	 Fifth, where possible, truth-telling initiatives and other transitional jus-
tice processes involving displaced populations should be designed and imple-
mented in a harmonized manner, ideally with a view toward supporting dura-
ble solutions to displacement. For example, property restitution, a matter of 
critical concern to refugees and IDPs, is often managed through administra-
tive mass claims processes that do not give displaced claimants or secondary 
occupants the opportunity to express their perspectives or concerns. While 
this leads to greater efficiency in processing claims, it arguably cuts short 
opportunities to use the property restitution process as a vehicle for interper-
sonal or communal reconciliation. Addressing land claims issues through the 
work of truth commissions may create a valuable opportunity for stakehold-
ers to air their grievances and generate some degree of consensus around the 
legitimacy of different claims and productive approaches to post-conflict land 
reform (although land issues tend to be complicated and highly contentious, 
so there is a risk of this leading not to consensus but division, depending on 
how the matter is handled). Similarly, high-level tribunals may be used in con-
cert with grassroots conflict resolution techniques, such as those pioneered by 
the CAVR to support the resolution of displacement by permanently removing 
war criminals from return communities while enabling low-level offenders to 
make amends for their actions upon returning to their homes.108 Truth com-
mission recommendations should also be closely connected to lustration poli-
cies, which ensure that the architects of large-scale displacement and human 
rights violations cannot access positions of power from which they could 
repeat their crimes.
	 These recommendations represent only a small fraction of the ways in 
which truth commissions could more effectively engage with displacement. 
Making good on them is admittedly challenging, because of competing pri-
orities and limited financial resources and capacity in post-conflict environ-
ments, as well as the difficulty of timing transitional justice processes so that 
they effectively support efforts to resolve displacement. Truth commissions 
are often established after large-scale return processes have already taken 
place and thus may not have any effect on the early and volatile stages of the 
reintegration process. However, pursuing accountability for forced migra-
tion, supporting reconciliation, and crafting solutions to displacement are 
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long-term, nonlinear processes.109 Even if their work unfolds years after gov-
ernments have declared displacement crises to be resolved, truth commissions 
may still affect ongoing reintegration and settlement processes. Perhaps one 
of the thorniest unresolved questions surrounding the timing of transitional 
justice initiatives is how truth-telling processes may contribute to the reso-
lution of longstanding conflicts and protracted displacement. Cases such as 
the Colombian IDP and Palestinian refugee situations will arguably never be 
resolved until the protagonists accept or at least recognize displaced persons’ 
narratives of injustice and struggle. These cases bring the contentious, chang-
ing nature of “truth” into sharp relief and underscore the critical importance 
of having realistic expectations of the contributions truth commissions may 
make to resolving displacement: these institutions may play a pivotal role in 
denouncing past injustices and establishing inclusive national narratives, but 
they will never be able to establish universally accepted truths or tell the full 
stories of the suffering and resilience of refugees, IDPs, and other survivors of 
war and atrocity. Yet despite these challenges and limitations, it is increasingly 
clear that including forced migration in truth commission mandates and creat-
ing space for displaced persons to share their experiences promises to enrich 
the work of these institutions and may in turn enhance their contributions to 
peace and reconciliation.
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The crime of forced displacement is a notion that comes from international 
law. Indeed, an international legal framework has developed with the instru-
ments and jurisprudence to criminally prosecute forced displacement as a war 
crime or a crime against humanity, irrespective of whether the displacement in 
question is internal or across international borders. When it constitutes a seri-
ous crime under international law, forced displacement should be prosecuted 
for the same reasons that other serious crimes are. Failure to prosecute this 
crime invites impunity, which in contexts of mass displacement undermines 
the goals of transitional justice, including ensuring accountability for perpe-
trators and recognition of victims, fostering civic trust, and strengthening 
the rule of law.1 However, in contrast to “classic” crimes such as murder and 
torture, legal traditions do not exist in national systems around the world to 
tackle the crime of forced displacement.
	 The nature of this particular crime and its emergence entirely from inter-
national law create challenges that must be addressed by lawyers, judges, and 
investigators. These include legal challenges stemming from inaccurate defi-
nitions of forced displacement at the national level, as well as difficulties in 
assessing the unlawfulness of acts of displacement, and political challenges, 
such as resistance from the wide array of powerful actors that may be impli-
cated in these crimes. At this juncture, there is sufficient international juris-
prudence to prosecute the crime of forced displacement, but it is not as strong 
as it is for other serious crimes. National criminal justice systems, on the other 
hand, are generally not familiar with the crime of forced displacement. Often, 
their focus is on the crimes connected to displacement rather than displace-
ment itself, which is frequently seen as a “natural” consequence of other crimes 
or as an inherent effect of armed conflict, and so the criminal responsibility of 
the actors involved in these crimes is not investigated.
	 Other chapters in this volume explore the consequences of large-scale 
displacement, from the suffering of individuals to the fragmentation of 
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communities to distorted patterns of economic activity. From a justice per-
spective, the chapters show that displacement is very often linked to human 
rights abuses in a number of ways. When harms of this sort take place, crimi-
nal justice measures represent one of the ways in which transitional justice 
can respond. As has been argued by others, however, transitional justice 
measures are more likely to achieve their aims if they are designed and imple-
mented in a coherent fashion.2

	 Furthermore, in contexts of mass displacement, which often overlap with 
post-conflict or ongoing conflict contexts, some level of coherence is required 
not just between justice measures but between them and other types of policy 
interventions, including those of humanitarian, peacebuilding, and develop-
ment actors. From the perspective of criminal justice efforts, at one level there 
may be opportunities for direct cooperation with humanitarian organizations, 
whose members are likely in some cases to have information about crimes that 
may be useful for investigators and prosecutors. Humanitarian organizations 
may, for good reason, resist associating with such processes out of concern for 
their access to displaced populations and the safety of their staff, but the pos-
sibility of cooperation exists.3

	 At another level, criminal justice measures may, depending on the context, 
reinforce or be in tension with efforts to achieve durable solutions to displace-
ment. On the one hand, prosecuting those responsible for crimes of forced 
displacement or other abuses (or removing them from security institutions) 
may facilitate return and sustainable reintegration processes by improving 
returnees’ sense of safety and reducing the likelihood that displacement will 
recur.4 On the other hand, though, the threat of criminal prosecution may 
hinder return processes by creating a disincentive for those who think they 
may be implicated, perhaps falsely, in past crimes. This may be most likely 
when criminal justice processes are perceived to be one sided or to lack ade-
quate due process.5 In any event, it is important from a broader perspective 
to consider the ways in which criminal justice and other transitional justice 
processes may interact, directly or indirectly, with other types of interventions 
addressing displacement.
	 That being said, in this chapter I take a narrower look at the available 
legal avenues for pursuing criminal accountability for crimes of forced dis-
placement. The expectation is not that criminal justice efforts should sub-
stitute for other interventions, but that, in addition to being legally justified 
and deserved in their own right, they will in the long run be complementary 
to other interventions, including those that are not justice related. The pre-
cise links between such activities need to be determined in specific contexts, 
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but convincing arguments have been made concerning the broader relation-
ship between justice, security, and development,6 which are all relevant to 
displacement.
	 I examine criminal justice and forced displacement from both international 
and national perspectives. The first section reviews the international legal 
framework for the crime of forced displacement. This includes the numerous 
international legal instruments—in particular those of international humani-
tarian and criminal law—that provide the framework for prosecuting forced 
displacement as either a war crime or a crime against humanity. I also consider 
how crimes of forced displacement can be committed as part of other interna-
tional crimes, such as genocide, apartheid, and collective punishment. I then 
discuss some of the important legal aspects of the crime of forced displace-
ment within the international framework, including the non-applicability of 
statutory limitations, amnesty laws, and pardons and the issues of criminal 
liability and personal criminal responsibility. The second section moves to an 
analysis of national criminal jurisdictions and the crime of forced displace-
ment. I begin by looking at how definitions of forced displacement vary among 
national legal systems; then I consider the temporal application of criminal law 
to this crime and the relevance of the principle of non-retroactivity, the com-
petence of national criminal jurisdictions to deal with the crime, and, again, 
the non-applicability of statutes of limitations.

The International Legal Framework for the  

Crime of Forced Displacement

Forced displacement is recognized as a crime under international custom-
ary law. The International Committee of the Red Cross (ICRC) has concluded 
that the prohibition of the deportation, forcible transfer, and forced displace-
ment of civilian populations—unless the security of the civilians involved or 
imperative military reasons so demand—is a rule of customary international 
humanitarian law, applicable to both international and internal armed con-
flicts.7 UN political bodies have reaffirmed this: the UN General Assembly8 and 
the Security Council9 have condemned in several resolutions the practice of 
forced displacement—internal and across borders—and called for the alleged 
perpetrators to be brought to justice. The former UN Commission on Human 
Rights also reiteratively declared that “acts of deportation or forcible transfer 
of populations which, inter alia, lead to or result from mass exoduses and dis-
placements, are included as crimes against humanity in the Rome Statute of 
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the International Criminal Court,” and emphasized “the importance of ending 
impunity for perpetrators of such crimes.”10

	 The crime of forced displacement emerged closely linked with the crimes 
of deportation and transfer of populations. Indeed, the first contemporary 
legal precedents criminalizing the unlawful moving of a civilian population 
referred to “deportation” and “transfer.” In both the Nuremberg Charter 11 and 
the IMTFE Charter (or Tokyo Charter),12 immediately following World War 
II, deportation was considered a crime against humanity. A few years later, 
the 1949 Fourth Geneva Convention stated that individual or mass forcible 
transfers, as well as deportations of protected persons from occupied terri-
tory to other territories, whether occupied or not, were prohibited regardless 
of motive,13 and that the “unlawful deportation or transfer or unlawful con-
finement of a protected person”14 constituted a grave breach—that is, a war 
crime. Following that, the 1977 Additional Protocol I to the Geneva Conven-
tions regarded the following as grave breaches: “the transfer by the occupying 
Power of parts of its own civilian population into the territory it occupies, or 
the deportation or transfer of all or parts of the population of the occupied ter-
ritory within or outside this territory, in violation of Article 49 of the Fourth 
Convention.”15 However, the crime of forced displacement was initially lim-
ited to international armed conflict. Indeed, the Additional Protocol II to the 
Geneva Conventions bans illegal forced internal displacement16 but does not 
qualify it as a crime or a grave breach. 

International Instruments for the Crime of Forced Displacement

Several international instruments, in particular those of international humani-
tarian law and criminal law, provide a legal framework to deal with the crime 
of forced displacement of civilian populations. These include the Nuremberg 
Charter,17 the IMTFE Charter,18 the Fourth Geneva Convention,19 Additional 
Protocol I,20 Additional Protocol II,21 the Statute of the International Criminal 
Tribunal for the Former Yugoslavia (ICTY),22 the Statute of the International 
Criminal Tribunal for Rwanda (ICTR),23 the Rome Statute of the International 
Criminal Court24 and the Elements of Crimes of the Rome Statute (ECRS),25 the 
Statute of the Special Court for Sierra Leone,26 the UN Transitional Adminis-
tration in East Timor’s Regulation no. 2000/15, On the Establishment of Panels 
with Exclusive Jurisdiction over Serious Criminal Offences,27 the Agreement 
between the United Nations and the Royal Government of Cambodia Extraor-
dinary Chambers of Cambodia,28 and the Draft Code of Crimes against the 
Peace and Security of Mankind29 of the UN International Law Commission (see 
appendix to this chapter).
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	 It is important to recognize that the treatment of forced displacement as 
a crime—especially internal displacement—is the result of a long process in 
which the jurisprudence of international tribunals has played an essential role. 
The ICTR, the tribunal set up to prosecute those responsible for the 1994 Rwan-
dan genocide, despite the absence of the crime of forced displacement from 
its statute, has addressed displacement through the crime against humanity 
of “inhuman acts.” Particularly important, however, has been the ICTY, which 
deals with serious crimes committed in the former Yugoslavia in the 1990s. 
Although forced displacement is also absent from the list of crimes under its 
jurisdiction, the tribunal’s statute incorporates deportation and transfer of 
civilians as war crimes and deportation as a crime against humanity.30

	 In a case referring to the displacement of the civilian Serb population in the 
southern Krajina region of Croatia by the Croatian military, the ICTY deter-
mined that “forcible transfer” can amount to a crime against humanity or 
other inhumane acts, under article 5.i of its statute:

Deportation and forcible transfer both entail the forcible displacement 
of persons from the area in which they are lawfully present, without 
grounds permitted under international law. The crime of deportation 
requires that the victims be displaced across a de jure state border, or, 
in certain circumstances, a de facto border. Forcible transfer involves 
displacement of persons within national boundaries. . . . Forcible dis-
placement means that people are moved against their will or without 
a genuine choice. Fear of violence, duress, detention, psychological 
oppression, and other such circumstances may create an environment 
where there is no choice but to leave, thus amounting to the forcible dis-
placement of people. Displacement of persons carried out pursuant to 
an agreement among political or military leaders, or under the auspices 
of the ICRC or another neutral organization, does not necessarily make 
it voluntary.31

The ICTY has also stated that while a perpetrator of deportation or forcible 
transfer must intend to forcibly displace people, the intent does not need to be 
to permanently displace them.32

	 The jurisprudence of the ICTY, ICTR, and the Special Court for Sierra 
Leone, the work of the International Law Commission on the Draft Code of 
Crimes against the Peace and Security of Mankind, the travaux préparatoires of 
the Rome Statute, and the ICRC commentaries on the Fourth Convention and 
its protocols all constitute relevant legal sources for the interpretation and 
understanding of the scope of the crime of forced displacement. However, 
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the development of international jurisprudence on this particular issue is not 
as rich as it is for other crimes. To date, the ICC has had only a few cases—at 
early stages of proceedings—referring to the crime of forced displacement, in 
Sudan33 and Kenya.34

	 Nevertheless, three approaches for criminalizing the forced displacement 
of civilian populations have been retained under international law (see appen-
dix). They entail treating displacement as

•	 a crime against humanity, when displacement is part of a widespread, 
massive, or systematic attack against a civilian population;

•	 a war crime in the context of an international armed conflict; and
•	 a war crime in the context of a noninternational armed conflict.

The ECRS is particularly relevant with regard to these approaches. In the ECRS, 
“deported or forcibly transferred” is used interchangeable with “forcibly dis-
placed,” and the term forcibly is not restricted to physical force but may include 
the threat of force or coercion, such as that caused by fear of violence, duress, 
detention, psychological oppression, or abuse of power against such person or 
persons or by taking advantage of a coercive environment.35

	 Depending on the context, then, the forced displacement of civilians can 
constitute a war crime or a crime against humanity, or both.36 In the case of 
a war crime, the displacement has to take place in the context of and be asso-
ciated with an international armed conflict or an internal armed conflict. In 
the case of a crime against humanity, the forced displacement has to be com-
mitted as part of a widespread or systematic attack directed against a civilian 
population, regardless of the existence of or any connection with an armed 
conflict. In line with the work done by the UN International Law Commission, 
the ECRS clarifies that

[An] attack directed against a civilian population in these context ele-
ments is understood to mean a course of conduct involving the mul-
tiple commission of acts . . . against any civilian population, pursuant 
to or in furtherance of a State or organizational policy to commit such 
attack. The acts need not constitute a military attack. It is understood 
that ‘policy to commit such attack’ requires that the State or organi-
zation actively promote or encourage such an attack against a civilian 
population.37

	 An attack could constitute a crime against humanity if it is either “wide-
spread” or “systematic.”38 It is also the case that a single criminal act could 
constitute a crime against humanity if it is part of a systematic attack against 
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civilians. The UN International Law Commission has established that “system-
atic” means “pursuant to a preconceived plan or policy. The implementation 
of this plan or policy could result in the repeated or continuous commission 
of inhumane acts. The thrust of this requirement is to exclude a random act 
which was not committed as part of a broader plan or policy.”39 On this issue, 
the Inter-American Court of Human Rights has declared that “crimes against 
humanity include the commission of inhuman acts, such as murder, com-
mitted in a context of generalized or systematic attacks against civilians. A 
single illegal act as those mentioned above, committed within the described 
background, would suffice for a crime against humanity to arise.”40 Along the 
same lines, the ICTY, in its judgment of Prosecutor v. Dusko Tadic, considered that 
“a single act committed by a perpetrator within a context of a generalized or 
systematic attack against the civil population brings about individual crimi-
nal liability, and it is not necessary for the perpetrator to commit numerous 
offenses in order to be considered responsible.”41 Forced displacement as a 
crime against humanity requires that “the perpetrator knew that the conduct 
was part of or intended the conduct to be part of a widespread or systematic 
attack directed against a civilian population.” However, the ECRS points out 
that this “should not be interpreted as requiring proof that the perpetrator had 
knowledge of all characteristics of the attack or the precise details of the plan 
or policy of the State or organization.”42

Assessing the Unlawfulness of Forced Displacement

Forced displacement is not necessarily a crime under international law. Accord-
ing to the ICRC, in both international and noninternational armed conflicts, 
an exception to the prohibition on displacement exists “where the security of 
the civilians involved or imperative military reasons (such as clearing a com-
bat zone) require the evacuation for as long as the conditions warranting it 
exist.”43 The question of whether forced displacement amounts to a crime—
a crime against humanity or a war crime in the context of armed conflicts—
then, raises the question of how to assess its unlawfulness.44 Indeed, for forced 
displacement to be considered a crime at all, it has to be “arbitrary displace-
ment”—that is, it has to have been ordered or committed without grounds 
permitted under international law.45

	 In the case of forced displacement as a war crime, international humanitar-
ian law and criminal law provide a legal framework to assess the lawfulness of 
the action.46 Indeed, article 17 of Additional Protocol II and the Rome Statute 
and the ECRS refer to the notions of the “security of the civilians involved” and 
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“imperative military reasons.” Regarding the former, the ICRC considers it to 
be “self-evident that a displacement designed to prevent the population from 
being exposed to grave danger cannot be expressly prohibited.”47 Regarding 
“imperative military reasons,” it has stated that these require

the most meticulous assessment of the circumstances. . . . The situa-
tion should be scrutinized most carefully as the adjective “imperative” 
reduces to a minimum cases in which displacement may be ordered. 
. . . Clearly, imperative military reasons cannot be justified by political 
motives. For example, it would be prohibited to move a population in 
order to exercise more effective control over a dissident ethnic group.48

The ICRC has also stated that “imperative military reasons” do not include the 
“removal of the civilian population in order to persecute it.”49 As explained by 
Human Rights Watch,

The term “imperative military reasons” usually refers to evacuation 
because of imminent military operations. Such evacuation assumes 
proper procedures for notification and evacuation, and proper means 
of transport to a safe place. It does not allow for a military attack on 
a civilian population or civilian property to force the displacement, 
as civilians are not legitimate military objectives under international 
humanitarian law. . . . Displacement or detention of civilians solely to 
deny a support base to the enemy cannot be considered to promote the 
security of the civilians.50

The “meticulous assessment of the circumstances” of forced displacement, in 
view of establishing its unlawfulness, is a critical issue for judges, prosecutors, 
and judicial investigators. This assessment frequently requires expertise in 
military matters to determine whether “imperative military reasons” existed—
expertise that judicial officers generally lack, though expert witness could fill 
this gap.
	 In the case of forced displacement as crime against humanity, international 
criminal law requires assessment of the unlawfulness of the displacement. For 
example, the Rome Statute and the ECRS refer to “forced displacement of the 
persons concerned by expulsion or other coercive acts from the area in which 
they are lawfully present, without grounds permitted under international 
law.”51 In describing the elements of the crime against humanity of deporta-
tion or forcible transfer of population, the ECRS refers to the same notion of 
displacement “without grounds permitted under international law.” With 
crimes against humanity, the notions of “security of the civilians involved” and 
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“imperative military reasons,” which come from international humanitarian 
law, are not sufficient—as crimes against humanity may be committed during 
both peace and war.52 These notions imply a context of ongoing hostilities and 
therefore cannot be used to make an assessment of whether a forced displace-
ment was committed “without grounds permitted under international law” 
when the action took place outside the context of an armed conflict. 
	 International jurisprudence is relevant here, as it provides legal and objec-
tive criteria to make this assessment. In the context of the postelection vio-
lence of 2007 and 2008 in Kenya, for example, the ICC determined that inter-
nal displacement did not take place on a voluntary basis, but that it was forced 
as a result of violence or as a consequence of threats of violence (made through 
leaflets, eviction notices, and radio programs, spread by word of mouth, or 
supported by the actual destruction of property) and therefore amounted to 
a crime against humanity.53 The ICC underlined that “in most cases, IDPs were 
forcefully evicted through direct physical violence against them, the burn-
ing of their houses and the destruction of their property. Most IDPs left their 
homes in panic, under emergency conditions, often under direct attack from 
gangs of armed youth. Sexual violence was another means to forcibly evict 
women and their families from particular communities.”54 The ICTY also held 
that even if a deportation or forced transfer of a civilian population were car-
ried out according to the provisions of international humanitarian law, it could 
still be unlawful in a particular context and on discriminatory grounds could 
amount to a crime against humanity.55 

The Crime of Forced Displacement as Part of Other Crimes

The crime of forced displacement is frequently associated with the commis-
sion of other crimes under international law, such as massacres, murders, 
torture, and enforced disappearances. In certain contexts, however, crimes 
of forced displacement have been committed as part of the commission of 
other crimes, such as genocide, apartheid, and collective punishment—which 
means that they can be criminalized under these other crimes. Here it is useful 
to point out that the UN Guiding Principles on Internal Displacement,56 which 
are “without prejudice to individual criminal responsibility under interna-
tional law, in particular relating to genocide, crimes against humanity and war 
crimes,” prohibit arbitrary displacement, including when it is “based on poli-
cies of apartheid, ‘ethnic cleansing’ or similar practices aimed at/or resulting 
in altering the ethnic, religious or racial composition of the affected popula-
tion” and when “used as a collective punishment.” The principles also state that 
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internally displaced persons shall be protected in particular against genocide, 
murder, summary or arbitrary execution, and enforced disappearance.57

Forced Displacement and the Crime of Genocide

The definition of the crime of genocide58 does not explicitly include the forced 
displacement of civilians in its list of acts committed with the intent to destroy, 
in whole or in part, a national, ethnic, racial, or religious group. However, expe-
rience shows that displacement has in fact been used as a method of destroy-
ing these groups. It is relevant to note here that during the drafting process 
of the Draft Code of Crimes against the Peace and Security of Mankind, the 
UN International Law Commission considered whether the transfer of a popu-
lation (including internal displacement) could, in certain circumstances, be a 
modality of genocide. The commission in the end determined that the existing 
definition of the crime of genocide, according to the Convention on the Pre-
vention and Punishment of the Crime of Genocide, covered deportation when 
carried out with the intent to destroy the target group in whole or in part.59 
Thus, when forced displacement is carried out with this intent, such crimi-
nal behavior should be among the prohibited acts of genocide and should be 
criminalized as such. However, few national criminal law systems have incor-
porated the forced displacement of populations in their lists of prohibited acts 
of genocide.60 

Forced Displacement and the Crime of Apartheid

History shows that forced displacement has frequently been part of racial 
segregationist policies and has been committed as part of the crime of apart-
heid, as in South Africa. Although the UN General Assembly suspended the 
International Convention on the Suppression and Punishment of the Crime 
of Apartheid after the end of South Africa’s apartheid regime, apartheid 
remains a crime under international customary law.61 Additional Protocol 
I of the Geneva Conventions recognizes apartheid as a “grave breach” with-
out any geographical limitation,62 and the 1991 version of the Draft Code of 
Crimes against the Peace and Security of Mankind incorporated the crime.63 In 
particular, the UN International Law Commission listed the following acts of 
apartheid in its draft code: the “deliberate imposition on a racial group of liv-
ing conditions calculated to cause its physical destruction in whole or in part” 
and “any measures, including legislative measures, designed to divide the pop-
ulation along racial lines, in particular by the creation of separate reserves and 
ghettos for the members of a racial group . . . or the expropriation of landed 
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property belonging to a racial group or to members thereof.”64 The commis-
sion pointed out that the definition of the crime of apartheid is applicable 
without any restrictions.65

	 The crime of apartheid is implicitly incorporated into various legal instru-
ments, such as the Rome Statute (art. 7.1.h), through the crime against human-
ity of persecution. The UN Transitional Administration in East Timor’s Regu-
lation no. 2000/15, On the Establishment of Panels with Exclusive Jurisdiction 
over Serious Offences66 also incorporates apartheid as a crime against human-
ity (section 5). However, few countries list apartheid in their national crimi-
nal law codes as an autonomous crime, a crime against humanity, or a war 
crime.67

Collective Punishment and Forced Displacement

In certain contexts, such as armed conflict, forced displacement has been used, 
generally in connection with other crimes under international law, to punish 
a civilian population that is considered part of the “enemy” or the social base 
of the enemy. In such situations, displacement is part of a strategy to collec-
tively punish a civilian population and could amount to the crime of collective 
punishment, which is prohibited in any kind of armed conflict,68 international 
or noninternational, and constitutes a war crime.69 If initially the concept of 
collective punishment was limited to the issue of judicial sanctions imposed 
in violation of the principle of individual criminal responsibility, the con-
temporary notion of this crime also covers “sanctions and harassment of any 
sort, administrative, by police action or otherwise.”70 The 2009 African Union 
Convention for the Protection and Assistance of Internally Displaced Persons 
in Africa cites this modality of internal “displacement used as a collective 
punishment.”71

Other Legal Aspects of the Crime of Forced Displacement

Because forced displacement is a crime under international law, the qualifica-
tion, incrimination, criminal liability, and legal regime (including prescrip-
tion and statutory limitations, aggravating and mitigating circumstances, and 
causes of extinction or exoneration of criminal responsibility, extradition, ref-
uge, and asylum) that are applicable to treatment of the crime are established 
by international law, regardless of what can be established in the domestic 
laws of states.72 As the Supreme Court of Argentina has pointed out, for exam-
ple, “The qualification of crimes against humanity does not depend on the 
wishes of the requesting or the requested States in the process of extradition 
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but rather on the principles of jus cogens in international law.”73 Although all 
of these issues could merit a comment, in this section I address only ques-
tions and legal problems that judges, examining magistrates, public prosecu-
tors, and lawyers will more frequently confront in practice when dealing with 
crimes of forced displacement.

The Non-applicability of Statutory Limitations

The crime of forced displacement, when it constitutes a crime against human-
ity or a war crime, is not extinguishable, and statutory limitations do not 
apply, meaning that in such cases there is no time limit on prosecuting the 
crime, because of its nature. Indeed, international customary law prohib-
its statutes of limitation for war crimes and crimes against humanity.74 The 
ICRC, in its Study on International Customary Law, has concluded that the 
non-applicability of statutory limitations to war crimes is a rule applicable to 
both international and noninternational armed conflicts.75 The special rappor-
teur on the Draft Code of Crimes against the Peace and Security of Mankind, 
Doudou Thiam, has stated that the Convention on the Non-applicability of 
Statutory Limitations to War Crimes and Crimes against Humanity “is simply 
declaratory in character. Because the offences involved are crimes by their very 
nature, statutory limitations are not applicable to them, regardless of when 
they were committed.”76 In the same vein, the Inter-American Court of Human 
Rights has determined that, concerning crimes against humanity, “the State 
may not invoke the statute of limitations, the non-retroactivity of criminal 
law or the ne bis in idem principle to decline its duty to investigate and punish 
those responsible. . . . The non-applicability of statutes of limitations to crimes 
against humanity is a norm of General International Law (ius cogens), which is 
not created by said Convention [on the Non-applicability of Statutory Limita-
tions to War Crimes and Crimes Against Humanity].”77

Amnesty Laws, Pardons, and Other Legal Mechanisms

The obligation to investigate crimes against international law such as forced 
displacement and to bring to trial and punish perpetrators is explicitly 
enshrined in numerous human rights treaties and several declaratory instru-
ments. The UN Human Rights Committee has pointed out that states party to 
the International Covenant on Civil and Political Rights have a duty to inves-
tigate alleged violations of human rights and to criminally prosecute, try, and 
punish those held responsible.78 The Inter-American Court of Human Rights 
has also ruled that, in light of their obligations under the American Convention 
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on Human Rights, state parties have the obligation to prevent and investigate 
violations of human rights committed within the scope of their jurisdictions, 
“in order to identify those responsible, impose appropriate sanctions on them 
and ensure the victim an adequate reparation.”79 The court has also argued 
that “impunity fosters chronic recidivism of human rights violations, and total 
defenselessness of victims and their relatives,”80 and has ruled that states have a 
duty “to avoid and combat impunity.”81

	 The nonfulfillment of these obligations amounts in practice to a denial 
of justice and thus to impunity,82 which can manifest itself in a number of 
ways. Impunity de jure results directly from legal norms such as amnesties, 
procedural immunity, and the improper application of due obedience. There 
is unanimous consensus in the international human rights jurisprudence 
that amnesties and other similar measures that impede the perpetrators of 
gross human rights violations—including forced displacement—from being 
brought to trial, judged, and punished are incompatible with the obligations 
imposed on states by international human rights law.83 From the perspective 
of international criminal law, some international instruments84 and jurispru-
dence have expressly excluded crimes against humanity and war crimes from 
the scope of application of amnesties. International tribunals have considered 
this to be a rule of international customary law.85 As emphasized by the Inter-
American Court of Human Rights, “Since the individual and the whole [of] 
mankind are the victims of all crimes against humanity, the General Assembly 
of the United Nations has held since 194686 that those responsible for the com-
mission of such crimes must be punished. In that respect, they point out Reso-
lutions 2583 (XXIV) of 1969 and 3074 (XXVIII) of 1973.”87

	 The argument that in transitional contexts, whether they involve ending 
an armed conflict or a return to democracy, amnesties or similar measures 
are needed to ensure stability has been rejected by human rights bodies and 
courts, international tribunals, and UN political bodies such as the General 
Assembly88 and the Security Council.89 The UN secretary-general has pointed 
out that in view of the rules and principles of the United Nations, peace agree-
ments approved by the organization can never promise amnesty for crimes 
against humanity and war crimes.90 The majority of peace agreements adopted 
in the past two decades have reaffirmed this principle.91 When forced displace-
ment qualifies as a crime against humanity or a war crime, then, there is an 
established obligation to prosecute those responsible.
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Criminal Liability and Legal Figures of Personal  

Criminal Responsibility

The rules of criminal liability of hierarchical superiors are applicable to—but 
inadequate for—the crime of forced displacement under international law. For 
both war crimes and crimes against humanity, the well-recognized principle of 
the responsibility of negligent commanders is recognized in numerous inter-
national instruments92 and by international jurisprudence.93 The ICRC has con-
sidered it to be a rule of international customary law.94 Other kinds of criminal 
responsibility have been established by international criminal law, including 
joint criminal enterprise and individual responsibility through another per-
son (autoría mediata95), although the notion of “autoría mediata through control 
of an organized apparatus of power” comes from national criminal law. Inter-
national law criminalizes the conduct of all those who participated, in vary-
ing degrees, in the commission of crimes but did not necessarily perform the 
same acts.96 Regarding this issue, the UN secretary-general has pointed out that 
“it would be illogical and inconsistent only to punish the person who is at the 
end of the chain, the man who pulls the trigger.”97 The ICTY has also declared 
that “if the agreed crime is committed by one or other of the participants in the 
joint criminal enterprise, all of the participants in that enterprise are guilty of 
the crime regardless of the part played by each in its commission.”98

	 These kinds of criminal responsibility should be particularly relevant in cases 
where forced displacement is part of a practice or strategy to dispossess people 
of land, which often involves the criminal liability of legal and economic actors 
(such as agribusiness and mining companies, both domestic and international, 
and politicians). The classical rules of criminal liability—that is, the responsi-
bility of the hierarchical superior—are inadequate for capturing all participants 
involved in crimes of forced displacement, particularly those who are not part 
of the armed structures but are still responsible for the crime. For that reason, 
in Darfur the UN International Commission of Inquiry on Darfur emphasized 
the application of the doctrine of joint criminal enterprise to forced displace-
ment.99 The ICTY has also frequently referred to the doctrine of joint criminal 
enterprise in cases involving the displacement of Kosovo Albanian civilians, 
both within and outside Kosovo, by forces of the Federal Republic of Yugoslavia 
and Serbia,100 as well as in cases involving the displacement of civilian Serbs in 
the southern Krajina region of Croatia by Croatian military troops.101

	 The defense of due obedience cannot be invoked as grounds for exonerating 
criminal responsibility or as justification for the crime of forced displacement. 
This long-established principle was reiterated, with regard to crimes against 
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humanity and war crimes, by the charters and judgments of the Nuremberg 
and Tokyo Tribunals as well as by numerous judgments of Allied courts after 
World War II. UN General Assembly Resolution 95 (I) in 1946 confirmed the 
principles of international law recognized by the Charter of the Nuremberg 
Tribunal and in the tribunal’s judgments. The UN International Law Commis-
sion, in codifying these principles, stipulated that in the case of an act consti-
tuting a crime under international law, “the fact that a person acted pursuant to 
an order of his Government or of a superior does not relieve him from respon-
sibility under international law, provided a moral choice was in fact possible to 
him” (principle 4). This principle has been reiterated by various international 
instruments with regard to war crimes and crimes against humanity as well 
as to gross violations of human rights.102 It has likewise been reiterated in the 
jurisprudence of the ICTY,103 and the ICRC has considered it to be a rule of 
international customary law.104 Even in the field of military criminal law, as 
Sahir Erman has pointed out, “the duty of obedience is not absolute.”105

National Criminal Jurisdiction and the Crime of  

Forced Displacement

The crime of forced displacement raises significant issues for national criminal 
justice systems. Indeed, given the fact that this crime is historically a construct 
of international law, there is no legal tradition within individual countries to 
tackle it. When judges, examining magistrates, public prosecutors, lawyers, 
and judicial investigators try to integrate into their judicial practices notions 
and rules of international law, especially when those notions and rules are not 
fully incorporated into national law, they face major legal challenges. Interna-
tional law—and in particular its humanitarian, criminal, and human rights 
branches—provides a legal framework within which national criminal sys-
tems can address the crime of forced displacement. However, those systems—
whether common law or civil law—and their constitutional rules present spe-
cific legal obstacles to the application of international law in criminal cases of 
forced displacement. That said, national judicial systems around the world are 
increasingly likely to use international law in domestic criminal cases, a trend 
seen most clearly in Latin America.106

	 Although many national laws have introduced the crime of forced displace-
ment, the reality is that, in general, national judges, prosecutors, and judicial 
investigators are not very experienced in dealing with the crime, particularly 
in terms of criminal investigations. As explained earlier, forced displacement is 
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generally committed jointly or in connection with other crimes, such as mas-
sacres, extrajudicial executions, and enforced disappearances. Too frequently, 
I would argue, examining magistrates, public prosecutors, and judicial inves-
tigators focus their attention on these connected crimes and do not develop 
methodologies to investigate the crime of forced displacement in particular. 
In such situations, displacement is seen by investigating authorities and judges 
as a “natural” consequence of those other crimes or as an inherent effect of the 
armed conflict. Investigating authorities and judges therefore do not investi-
gate the crime of forced displacement itself or its rationale and purpose (for 
example, whether it was part of a military strategy, a strategy to dispossess 
people of land, or a political strategy to control an electorate). The criminal 
responsibility of actors involved in these crimes is ignored, opening an avenue 
for impunity. Such investigative gaps have been highlighted in Colombia by the 
Supreme Court of Justice107 and the Constitutional Court108 as well as by the 
field office of the UN High Commissioner for Human Rights.109 The Colom-
bian Constitutional Court has repeatedly called for investigating authorities 
and the Office of the Attorney General to design and adopt a methodology of 
investigation for the crime of forced displacement independent of the crimes it 
may have been committed in connection with.110

	 Beyond cases of war crimes and crimes against humanity, international 
law does not provide a legal framework to address forced displacement, but 
some national systems have addressed it outside of this context—that is, as an 
autonomous crime. In Colombia, for example, forced displacement has been 
used for several decades as a military strategy or tactic of war in the internal 
armed conflict, but it has also been part of a strategy of land dispossession by 
economic actors, mainly through paramilitary groups or “private armies.” The 
Colombian Criminal Code establishes that the crime of “forced displacement” 
(desplazamiento forzado)111 does not require “widespread or systematic attack 
against civilians” (a crime against humanity), and that it is different from the 
crime of “deportation, expulsion, transfer or displacement of civilians” (a war 
crime) established by article 159 of the code.

National Definitions of the Crime of Forced Displacement

A large number of states have incorporated into their criminal legislation the 
crime of forced displacement.112 Most of these national definitions reflect the 
provisions of the Rome Statute but do not necessarily accurately capture the 
criminal phenomenon of forced displacement. Certain legal problems there-
fore remain: 
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1.	 Several states have incorporated in their national criminal legislation 
definitions of the crime of forced displacement restricted to situations of 
armed conflict and, in certain cases, to international armed conflicts. In 
certain countries, the definition is limited to situations of occupation. 

2.	In various states, the domestic definition of the crime of forced dis-
placement includes additional elements that are not contained in the 
contemporary international definition. For example, certain national 
definitions of displacement require that its purpose be to submit the 
civilian population to slave labor. 

3.	Some domestic definitions of the war crime of forced displacement 
include an additional element: its widespread or systematic 
commission.

4.	In others states, the definitions of crimes against humanity or war 
crimes have not incorporated in a legally accurate way the crime of 
forced displacement.113 

5.	A few states have not incorporated forced displacement as a crime 
against humanity or a war crime but as a crime of inhuman 
treatment.114

In all these cases, judges, examining magistrates, public prosecutors, lawyers, 
and judicial investigators face a number of legal challenges, and the gaps in 
national definitions open the door to impunity. Indeed, inaccurate national 
legal definitions of the crime can prevent the judiciary from prosecuting forced 
displacement—in certain cases because only deportation and not internal 
displacement is criminalized in national law, in others because forced dis-
placement is only a crime when committed during and in connection with 
an armed conflict, and in others because national law requires the existence 
of additional elements that are not part of the crime of forced displacement. 
To overcome such obstacles, national judicial officers and legal practitioners 
have used legal arguments from international law and the definitions of crimes 
under international law.

The Temporal Dimensions of the Application of  

Criminal Law and the Principle of Non-retroactivity

If a large number of states have incorporated into their criminal legislation the 
crime of forced displacement, the great majority of those have done so over 
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the past thirteen years, following and as a consequence of the adoption of the 
Rome Statute. In several countries, forced displacement had occurred before 
this type of criminal behavior was incorporated into national criminal law. For 
example, in Colombia, where forced displacement has been a widespread prac-
tice for several decades during the internal armed conflict, the crime was only 
incorporated into national criminal law in 2000. For judges, prosecutors, and 
judicial investigators, this raises serious problems related to the application—
and particularly the retroactive application—of criminal law to the issue. 
	 The non-retroactivity of criminal law is a fundamental principle of con-
temporary criminal law and a key safeguard of international law, one closely 
linked to the principle of the legality of criminal offences (nullum crimen sine 
lege). The non-retroactive application of criminal law has been considered, 
under international law, absolute and applicable in all circumstances and at all 
times, including during states of emergency and in time of war.115 
	 However, nothing in the principle of non-retroactivity shall prejudice the 
trial and punishment of any person for any act or omission that, at the time it 
was committed, was criminal according to an international treaty or interna-
tional customary law.116 Indeed, the principle of legality of criminal offences is 
not limited to national criminal legislation and includes crimes under interna-
tional law, both treaty and customary law. International law, then, can autho-
rize the retroactive application of domestic criminal law, a notion that has 
been reiterated by the UN Human Rights Committee, the European Court of 
Human Rights, and the Inter-American Court of Human Rights.117 In 2003, for 
example, two individuals were tried and convicted by the Estonian courts of 
deporting a civilian population in 1949, when the Criminal Code of 1946 appli-
cable in Estonia did not contemplate crimes against humanity. The European 
Court of Human Rights agreed with the Estonian courts that even though 
the acts committed by those persons might have been legal pursuant to the 
domestic legislation then in force, they were crimes against humanity under 
international law at the moment of their commission.118 The European Court 
noted that

the deportation of the civilian population was expressly recognized 
by the Charter of the Nuremberg Tribunal of 1945 as a crime against 
humanity (article 6 (c)). Even when the Nuremberg Tribunal was estab-
lished to prosecute the principal war criminals of the European Axis 
countries for the crimes committed before or during the Second World 
War . . . the universal validity of the principles regarding crimes against 
humanity was subsequently confirmed by . . . the General Assembly of 
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the United Nations . . . and afterwards, by the International Law Com-
mission. Therefore, the responsibility for crimes against humanity 
cannot be restricted to nationals of some countries and only to those 
acts that were committed during the Second World War. . . . Further-
more, there is no statutory limitation that may be applicable to the 
crimes against humanity, irrespective of the date on which they were 
committed. . . . The Court does not find any reason whatsoever to chal-
lenge the interpretation and application of the domestic law that the 
Estonian courts made in the light of the applicable international law 
provisions.”119

	 National courts have decided that the absence of national legislation on 
war crimes or crimes against humanity at the moment of the commission of 
these actions is not a legal obstacle to retroactively applying domestic crimi-
nal law.120 In Colombia, for example, in a case regarding forced displacement, 
among other crimes, the Chamber of Justice and Peace of the Superior Tri-
bunal of the Judicial District of Bogotá adopted this line, making reference to 
Additional Protocol II and the Rome Statute.121

National Criminal Jurisdictional Competence to  

Deal with the Crime of Forced Displacement

The forced displacement of civilian populations, whether it constitutes a war 
crime or a crime against humanity, is a gross human rights violation—a viola-
tion of ordinary juridical rights and interests, not the legally protected interests 
of military order. International jurisprudence has consistently determined that 
in cases of human rights violations committed against civilians, the alleged 
perpetrators shall be tried only by the competent ordinary courts and not by 
military tribunals.122 The UN Human Rights Committee, the African Commis-
sion on Human and Peoples’ Rights, the European Court of Human Rights, the 
Inter-American Court of Human Rights, and the Inter-American Commission 
of Human Rights have all found that, as a general principle, military tribunals 
should not be competent to try civilians or to try military or police personnel 
for cases of human rights violations committed against civilians.
	 This principle has been codified in the Draft Principles Governing the 
Administration of Justice through Military Tribunals, adopted by the former 
UN Sub-commission on the Promotion and Protection of Human Rights.123 
Even though these are draft principles, the European Court of Human Rights 
has stated that they reflect the evolution of international human rights law 
in the field of military tribunals and has used them as a source of law.124 In 
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addition, the Principles and Guidelines on the Right to a Fair Trial and Legal 
Assistance in Africa125 and the UN Updated Principles for the Protection and 
Promotion of Human Rights through Action to Combat Impunity126 have reit-
erated the limited scope of competence of military jurisdictions to offences of 
a purely military nature committed by military personnel.
	 Nevertheless, according to international human rights jurisprudence, in 
exceptional circumstances, military tribunals could be competent to deal with 
human rights violations: when they are allowed under international humani-
tarian law,127 when no civilian court exists, when trial by such courts is mate-
rially impossible, or when such courts are unable to undertake the trials.128 
However, in various countries, military jurisdictions have competence to deal 
with the crime of forced displacement, particularly when it is a war crime.129

The Non-applicability of Statutory Limitations to  

the Crime of Forced Displacement

As has been discussed, under international law the crime of forced displace-
ment, either as a crime against humanity or as a war crime, is not subject to 
statutory limitations. At the national level, several countries have reflected this 
rule in their constitutions130 or legislation.131 The non-applicability of statu-
tory limitations for forced displacement has been confirmed by national tribu-
nals—criminal or constitutional—in various countries.132 However, a number 
of countries, often common law countries, are silent about statutes of limita-
tion because they do not use this legal concept.133 Other countries have consti-
tutional rules or legislation134 that provides in a general way the prescription of 
statutory limitations to crimes, independent of their nature or gravity. In some 
countries, this legal obstacle has been overcome by national tribunals invoking 
the international obligations of the state or international customary law.135 

Conclusion

An international legal framework exists for the prosecution of forced dis-
placement as a war crime or a crime against humanity. When it constitutes 
a serious crime under international law, forced displacement should be pros-
ecuted for much the same reasons that other serious crimes are. Furthermore, 
impunity for crimes of forced displacement undermines the goals of transi-
tional justice. The nature of this crime and its emergence from international 
law, however, create particular political and legal challenges that must be 
addressed. Although international jurisprudence exists for prosecuting forced 
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displacement, it is not as rich as it is for other serious crimes. At the national 
level, most legal systems are not familiar with the crime of forced displace-
ment, and the focus in these contexts is usually on the crimes that may be con-
nected to displacement rather than displacement itself. Displacement is often 
seen as a natural consequence of other crimes or as an inherent product of 
armed conflict, and so despite existing frameworks, perpetrators continue to 
commit this crime with impunity.
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This chapter explores the intersection between displacement and one particu-
lar mechanism of transitional justice—justice-sensitive security sector reform 
(JSSR). It aims to identify various ways in which JSSR can contribute to protec-
tion of refugees and internally displaced persons (IDPs), and how applying the 
principles of JSSR can improve the prospects of developing durable solutions 
to displacement—that is, meeting the long-term safety, security, and justice 
needs of the displaced. The chapter focuses first on key concepts and develop-
ments within the fields of displacement and JSSR, and it examines why the rel-
evant communities of theory and practice have evolved separately but are now 
witnessing a growing convergence. It then considers two temporal periods in 
which displaced populations have distinct security and justice needs: the phase 
when they require protection from imminent harm and the phase when dura-
ble solutions that provide long-term security and justice are sought. I examine 
specific efforts to respond to the security and justice needs of displaced popu-
lations in each phase to understand what worked and what did not and how 
JSSR was relevant to those efforts. The chapter then draws out insights and 
directions for further research.
	 Although the findings in this chapter are preliminary and more empirical 
research on this underexamined topic is required, the cases here suggest that 
the principles of JSSR are relevant to developing effective means of serving 
the security and justice needs of the displaced in both temporal phases, and 
that they contribute to sounder and more effective and sustainable responses. 
First, in settings where it is imperative to provide protection from immediate 
harm, initiatives that ignored the holistic perspective—consisting of a system-
wide approach and addressing issues of accountability, integrity, legitimacy, 
and empowerment through inclusion—tended to be ineffective, flawed, or 
unsustainable. In some IDP camps in Darfur, peacekeeper patrols and escorts 
to protect vulnerable inhabitants could not be maintained over the longer 
term, while the establishment of community safety initiatives by the peace-
keeping force that explicitly sought to include and empower marginalized and 
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vulnerable subgroups, such as women and youth, offered more lasting contri-
butions to the protection of camp inhabitants. In eastern Chad, peacekeepers 
training a special Chadian unit set up specifically to police the IDP camps suc-
cessfully included women in an effort to better respond to the rampant prob-
lems of sexual violence. However, despite more effective policing of the camps, 
justice processes—formal and traditional—remained very weak or biased, and 
this failure to adopt a more holistic approach to strengthening the rule of law 
undermined the effectiveness of the overall effort to combat sexual violence 
against displaced women. In the Democratic Republic of Congo (DRC), the 
peacekeeping force devised important innovations to improve communica-
tion and build trust with local communities, but the failure to enforce account-
ability through vetting of the armed forces and the removal of human rights 
abusers has been a key factor in the continuing predations against civilians, 
including the displaced. 
	 Second, in settings where durable solutions to the long-term security and 
justice needs of the displaced are sought, the principles of JSSR appear even 
more relevant. However, the need to understand the interrelation of security 
and justice initiatives and address the complex mix of factors required to arrive 
at durable solutions also becomes more apparent in these examples. Efforts of 
the Kosovo Police Service to recruit ethnic minorities and women in order to 
create a more representative service were important to rebuilding legitimacy 
and public confidence in the police. Nevertheless, continuing problems in 
addressing corruption and dysfunction in the justice system as well as in the 
police have limited the extent to which IDPs have returned to their places of 
origin. In Bosnia and Herzegovina, the judicial reselection, or vetting, process 
to remove from the judiciary those who had committed abuses, were political 
appointments, or were not professionally competent not only improved trust 
and confidence in the judiciary but also empowered citizens to lodge public 
complaints about an array of problems and helped target other judicial reform 
efforts. Judicial reselection contributed to efforts to erode the embedded sys-
tems of ethnocratic and corrupt governance that obstructed returns.
	 In Liberia, unresolved land and property disputes have sustained intra- and 
intercommunal conflict and displacement and have constituted one of the 
main causes of insecurity for those who had been displaced and returned to 
find their land taken. Justice-sensitive approaches to resolving these disputes 
have focused on inclusion and legitimacy, empowering displaced individu-
als and educating and building the capacity of both customary authorities 
and state officials. In Colombia, the Constitutional Court is strengthening 
the integrity and accountability of the response to internal displacement by 
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holding the government to its constitutional and legal obligations; through 
specific decisions it has also legally empowered displaced persons. Perhaps the 
least conclusive findings are in post-conflict urban settings where the displaced 
often constitute the most vulnerable section of the population, subject to the 
predations of criminal gangs in the absence of state policing authority. Infor-
mal policing and governance authorities that hold some measure of public 
legitimacy in such places should be considered valid interlocutors in efforts to 
develop security and justice arrangements, but the presence of criminal gangs 
and the failure to hold perpetrators accountable for past human rights abuses, 
as was the case in Timor-Leste, pose serious obstacles to applying JSSR prin-
ciples in these environments.

Concepts of Justice-Sensitive Security Sector  

Reform and Displacement

This chapter focuses on the intersection of three distinct communities of 
knowledge and practice that have emerged or undergone rapid development 
over the past twenty years: forced migration, transitional justice, and security 
sector reform (SSR). The end of the Cold War system of bipolarity opened up 
space for domestic transformation in many former client states, frequently 
resulting in intrastate conflicts driven largely by ethnic, communal, or reli-
gious strife. The end of bipolarity also stimulated more diverse international 
responses to armed conflict and its consequences. The fields of forced migra-
tion, transitional justice, and SSR have sought to mitigate the effects of insta-
bility, armed conflict, and human rights abuses. The field of forced migration 
contends with the displacement of large numbers of people from their homes, 
usually as a result of instability or conflict, but increasingly also as a result of 
natural disasters and development projects; transitional justice addresses the 
legacies of serious crimes and atrocities committed during conflict or under 
authoritarian rule; and SSR attempts to transform dysfunctional or abusive 
security institutions and in so doing address the failure of states to provide 
their citizens with even basic levels of safety, security, and access to justice. 
Despite the shared impetus and broadly common interest in dealing with the 
consequences of internal disorder, instability, political oppression, human 
rights abuses, and armed conflict, these three fields have remained broadly 
separate, with distinct academic literatures, policy communities, modes of 
practical intervention, and pools of practitioners. 
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Security Sector Reform

SSR emerged in 1999 from the UK development community as a framework for 
donor action to support the building of effective, well-governed, accountable, 
and transparent security and justice institutions.1 One of the main challenges 
faced by countries emerging from conflict or authoritarian rule is in transform-
ing their security institutions—the police and other law enforcement bodies, 
intelligence and security agencies, and armed forces—and related governance 
and oversight structures. Similarly, reform is frequently necessary in the justice 
sector—the prosecutors, courts, judiciary, and penal system. Security and jus-
tice institutions in states emerging from conflict or authoritarian rule are often 
bloated, politicized, abusive, unaccountable, and corrupt. They frequently serve 
primarily to protect the members of the former political regime rather than as 
core providers of the essential public services of safety, security, and justice. The 
personnel of such security institutions may have committed serious human 
rights violations, been the cause of displacement and other abuses, and con-
tinue to be deeply mistrusted by the public they are supposed to serve. When 
states are in transition toward more democratic systems, an essential aspect of 
reforming the security sector involves changing how these core institutions are 
governed—in particular developing effective means of holding them account-
able for their actions, while making them operationally effective and financially 
sustainable. However, these institutions must also be made responsive to the 
needs of all citizens, not merely those who control political or economic power. 
	 While institutional capacity building, training, and mentoring have long 
constituted elements of bilateral assistance, SSR is distinguished from earlier 
efforts to provide technical support for reform in two key respects. The first is 
its focus on governance—that is, ensuring that security institutions are not only 
operationally effective (the primary purpose of security assistance during the 
Cold War) but also accountable, democratically controlled, financially sustain-
able, appropriately sized and budgeted for the country, and responsive to the 
needs of citizens. The governance aspect underscores that SSR is not merely 
technical but fundamentally a political undertaking. The second characteristic 
of SSR is its emphasis on a holistic perspective—that is, viewing the security and 
justice sectors as components within an integrated system, with correspond-
ing attention given to the interrelated nature of how safety, security, and jus-
tice are provided and experienced. The linkages between the police, criminal 
courts, and the prison system illustrate the need to maintain awareness of how 
the functioning of one institution affects that of another and to coordinate 
approaches in security and justice reform.2 
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Justice-Sensitive Security Sector Reform

Justice in transitional settings means holding key individuals responsible for 
grave human rights abuses, establishing the truth about past abuses, and 
acknowledging victims by providing reparations and other forms of compen-
sation. These measures often directly affect the victims of mass crimes and 
their families. SSR, on the other hand, is arguably the most indirectly expe-
rienced and least understood of transitional justice mechanisms, though the 
reform of abusive, unaccountable, and corrupt security and justice institutions 
is essential to achieving the transitional justice goal of preventing the recur-
rence of abuses. At an abstract and systemic level, justice results when indi-
viduals who were denied protection of their human rights and fair treatment 
under the law can reclaim those rights from the state and its agents through 
the provision of justice and security in an equitable, fair, and responsive man-
ner. Transitional justice can help SSR achieve its future objectives by drawing 
attention to the importance of the past. Specifically, justice measures such as 
truth commissions and criminal prosecutions can help SSR understand and 
address the systemic causes of an abusive past, to acknowledge the victims of 
past abuses as among those in most need of security reform, and to take steps 
to effectively address the legacy of those abuses.3

	 With this in mind, a justice-sensitive approach to SSR has been explic-
itly advanced by members of the transitional justice community. What dis-
tinguishes JSSR is its emphasis on four principles: integrity, accountability, 
legitimacy, and inclusion.4 Integrity means that security and justice institu-
tions and actors are firmly grounded in the rule of law and respect for human 
rights. Accountability for human rights abuses is pursued through the estab-
lishment of effective mechanisms within institutions of security and justice as 
well as sound oversight systems—thus encompassing both decisionmakers 
and agents. Critically, the conception of accountability articulated by JSSR is a 
holistic one. Standard SSR approaches focus primarily on establishing effective 
accountability mechanisms for present and future abuses; JSSR, on the other 
hand, also seeks accountability for past abuses and includes measures such as 
vetting that exclude human rights abusers from public institutions. Legitimacy 
means that security and justice institutions enjoy public trust and confidence. 
Legitimacy derives in part from the recognition that security and justice actors 
are responsive not only to the political or economic elite but to the needs of 
all groups within society, including those who are most vulnerable—victims 
of human rights abuses (including displacement), the poor, and marginalized 
groups. Inclusion means enabling the participation of all citizens, including 
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members of vulnerable and marginalized groups, in SSR processes and ulti-
mately in the governance of their safety, security, and access to justice. Inclu-
sion in such processes and governance is empowering. 
	 Thus, transitional justice intersects with SSR through their shared interest 
in building accountable, legitimate, and inclusive security and justice systems 
that respect and uphold human rights. While it could be argued that these prin-
ciples of JSSR also conform to the definition of regular SSR as it has emerged 
over the past decade, in practice there tends to be more emphasis in SSR on 
security forces becoming more effective, modern, and professional. JSSR is 
not only or even primarily about modernizing security forces and improving 
their operational capabilities, although that is often an important objective. 
JSSR does not implicitly subordinate the goals of inclusion, responsiveness, 
and public trust but pushes them out front as the sine qua non of reform of 
abusive and dysfunctional systems. Both transitional justice and SSR share the 
goal of preventing the recurrence of human rights abuses and armed conflict. 
But considering SSR through a transitional justice lens can lead to a specific 
justice-sensitive approach, one that emphasizes the importance of the past 
and the value of the principles explained here in achieving that prevention.

Displacement

The contemporary international refugee regime emerged as a result of World 
War II and persecution by the fascist and Nazi regimes, which displaced mil-
lions of people in Europe alone.5 A new agency, the United Nations High Com-
missioner for Refugees, emerged in 1951, and the fundamental elements of the 
refugee regime were codified in the 1951 UN Convention Relating to the Status 
of Refugees and its 1967 protocol.6 During the Cold War, the issue of refugees 
was framed largely in ideological terms, and those fleeing communist states 
especially were welcomed in Western countries through generous resettle-
ment arrangements.7 The nature of displacement; the response of states, espe-
cially of developed Western states to refugees; and forced migration as a focus 
of international assistance began to change in the 1970s and especially from 
the late 1980s with the end of the stable bipolar world order. Socioeconomic 
problems and the eruption of internal interethnic conflicts in newly indepen-
dent states generated dramatically higher numbers of IDPs and refugees from 
the developing world, while attitudes toward accepting refugees in receiving 
states became more hostile and acceptance policies more restrictive.8 
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Humanitarian Protection

The international humanitarian community has been the primary actor 
responding to the immediate needs of displaced populations that flee conflict 
and seek refuge. Physical safety and the human rights of the displaced were tra-
ditionally not a prominent focus of humanitarian efforts, even though physi-
cal security was recognized as often being as important as food to many IDPs.9 
Rather, humanitarian agencies sought to preserve life and alleviate suffering 
through the provision of material relief. Humanitarian aid has traditionally 
been concerned with providing people who have been affected by the fighting 
with food, clean water, shelter, and health care.
	 With the growth of internal armed conflicts through the 1990s, protection 
emerged as a key concern of those seeking to assist displaced persons. Protec-
tion was originally addressed by only two institutional actors having a specific 
mandate to do so under international law: the International Committee of the 
Red Cross (ICRC) and the Office of the UN High Commissioner for Refugees 
(UNHCR), which emphasized legal and diplomatic engagement with state 
and non-state actors to persuade them to respect the Geneva Conventions 
and human rights law. The definition of protection that is currently the most 
widely used in the humanitarian community reflects a discussion between 
international humanitarian law and human rights proponents and focuses on 
the legal entitlements of civilians. In the humanitarian community, protection 
has come to mean “all activities aimed at obtaining full respect for the rights 
of the individual in accordance with the letter and spirit of the relevant bod-
ies of law, namely human rights law, international humanitarian law and ref-
ugee law.”10 Furthermore, “protection is not limited to survival and physical 
security, but covers the full range of rights, including civil and political rights, 
such as the right to freedom of movement, the right to political participa-
tion, and economic, social and cultural rights, including the rights to educa-
tion and health.”11 It is vital to understand that the idea of protection, when 
invoked today by many humanitarian actors, has this specific, rights-based 
focus. Within this framework, displacement is understood as a consequence 
of the breakdown of the state’s willingness or ability to protect the fundamen-
tal rights of its citizens. Displacement is often caused directly by widespread 
human rights violations. The displaced also tend to become vulnerable to 
other abuses and human rights violations, including forced military recruit-
ment, forced labor, sexual and gender-based violence, and trafficking. Women 
and children are especially vulnerable to such abuses.12

285



Caparini

286

	 The humanitarian community views the protection of rights as consist-
ing of three types of action: (1) responsive action taken to prevent or stop viola-
tions of rights; (2) remedial action taken to ensure a remedy when rights have 
been violated, including the rights to security, property, housing, education, 
health care, and livelihoods, which may entail restoring rights through access 
to truth, justice, and reparations; and (3) environment-building action, with a 
more developmental and peacebuilding perspective, taken to promote respect 
for rights and the rule of law.13 Humanitarian actors tend to focus on remedial 
action, although increasingly some are engaging in responsive and environ-
ment-building activities as well. The end result is that today protection is no 
longer an issue addressed in the humanitarian community solely by the ICRC 
and UNHCR or only in terms of diplomatic-legal dialogue with state and non-
state actors. Rather, many new actors have emerged to advance the protection 
of civilians in many different ways, primarily within a rights-based framework. 
These include UN agencies such as the Office of the UN High Commissioner 
for Human Rights, intergovernmental organizations such as the International 
Organization for Migration, and a number of international nongovernmental 
organizations such as the Norwegian Refugee Council, Save the Children, and 
the International Rescue Committee. And in contrast to the earlier focus on 
working primarily with state-level actors, many tend to focus on the substate 
level, working directly with affected local communities and groups and with 
intergovernmental organizations.14

	 The rights-based concept of protection outlined earlier has significantly 
broadened the potential scope of action for humanitarian agencies beyond 
meeting the essential material needs of those affected by conflict. The move 
toward a rights-based emphasis has not been uncontroversial within the 
humanitarian community, which is reflected in the differing approaches of 
humanitarian agencies. Some have adopted a minimalist approach in which 
they “mainstream” or incorporate protection principles into relief assistance—
essentially seeking to minimize safety risks to recipient populations in meeting 
their essential needs. At the other end of the spectrum, some agencies devise 
dedicated protection programming aimed at enabling civilians to reclaim their 
rights—for example, by helping to build the rule of law, by monitoring and 
reporting on compliance with international humanitarian law, or by helping 
IDPs and refugees acquire personal documentation. A middle ground between 
these two approaches employs some combination of assistance and protection 
objectives.15 
	 The increasing engagement of humanitarian actors in civilian protection is 
criticized by those in the community who believe that humanitarian agencies 
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can do little to protect civilians and that other actors are better equipped to 
fulfill that function. According to this view, humanitarians have enthusiasti-
cally adopted the terminology of protection without being able to provide 
protection in the basic sense that most people would understand it—that is, 
through activities designed to stop violence against people and ensure their 
basic physical integrity and safety. Rather, the humanitarian meaning of pro-
tection is specialized—referring to activities designed to promote the respect 
of the legal rights framework—and does not involve military or police defend-
ing people’s lives but a civilian bureaucracy defending rights through activities 
such as training, raising awareness, monitoring, documenting, and advocacy. 
Critics claim that, rather than focusing on providing relief, humanitarians are 
replicating the work of human rights organizations and, in so doing, turning 
their back on neutrality and risking their access to populations of concern. 
Humanitarian access is already seen as being risked by human rights–focused 
organizations that investigate and document the crimes of individuals to sup-
port the work of the International Criminal Court.16 
	 Humanitarian protection has nevertheless become one of the eleven core 
areas of humanitarian action coordinated under the “cluster approach,” a new 
international mechanism for humanitarian coordination that has sought to 
reduce confusion about roles and response gaps in humanitarian emergen-
cies, especially in situations of mass internal displacement, by assigning for-
mal responsibility for leadership and coordination of each core area to spe-
cific international agencies. The humanitarian protection cluster is generally 
assigned to UNHCR on the global level, though other agencies may act as 
focal points on specific issues or areas within the cluster, such as gender and 
responses to sexual or gender-based violence, as well as children and the rule 
of law.17 In specific cases, organizations may lead the protection cluster jointly. 
For example, the protection cluster for the DRC for the first time implemented 
coleadership between a politically neutral humanitarian agency, UNHCR, and 
a UN peacekeeping mission with a political-military mandate, the UN Mission 
in the DRC (MONUC).18 
	 The emphasis on coordination and integration of efforts by multiple inter-
national actors in the cluster approach is mirrored by the development of 
the concept of integrated multidimensional UN missions. With the growing 
complexity of international peacekeeping operations—involving a diversity 
of actors, including humanitarian agencies, human rights actors, military 
and police components, and development actors, and a more diverse range 
of mandates that may include responsibilities as varied as implementation of 
peace agreements, protection of civilians, post-conflict reconstruction, and 
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peace enforcement—there has been an acknowledged need to improve strate-
gic coherence and effectiveness through greater clarification of roles and coor-
dination of all UN actors and main partners. Humanitarian actors have tended 
to be skeptical toward integrated missions, seeing them as reducing “humani-
tarian space,” in part because of the blurring of distinctions between humani-
tarian and political and military actors, especially when the nonhumanitarian 
ones carry out activities that are designed to win hearts and minds but that 
also compromise basic humanitarian principles of impartiality and neutrality.
	 The debate among humanitarians over humanitarian protection has been 
portrayed as the needs-versus-rights or the assistance-versus-protection 
dilemma. Those advocating needs maintain that assistance should be pro-
vided regardless of political factors. This is the classic humanitarian position, 
perhaps most clearly embodied by the ICRC, which maintains that humani-
tarianism is best served through neutrality and impartiality, thus remaining 
insulated from political factors. Those advocating a rights-based approach to 
humanitarianism tend to argue for politically informed decisions and efforts 
that would better enable humanitarian actors to engage protection issues from 
a strategic position.19 This ongoing debate is relevant to JSSR’s potential con-
tributions to durable solutions, as it derives from fundamental disagreement 
about appropriate roles, division of responsibility, and extent of cooperation 
or interaction between the various actors involved in responding to the critical 
needs of the displaced and other vulnerable groups.20

Durable Solutions

The framework for assisting displaced persons is centered on the notion of 
durable solutions, which entail the return of the displaced to their places of 
origin (for refugees, this means the countries of origin), their local integration 
in the places where they have sought refuge, or their resettlement, whether else-
where in countries of origin or in other countries.21 Durable solutions are 
achieved when IDPs and refugees enjoy the restoration of rights vis-à-vis the 
state and enjoy those rights to the same extent as their nondisplaced neigh-
bors. The Framework on Durable Solutions for Internally Displaced Persons 
identifies eight criteria for determining the extent to which durable solutions 
have been achieved: long-term safety and security; adequate standard of liv-
ing; access to livelihoods; restoration of housing, land, and property; access to 
documentation; family reunification; participation in public affairs; and access 
to effective remedies and justice. All of these criteria are underpinned by the 
principle of nondiscrimination.22 
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	 Because the focus here is on the intersection between JSSR and displace-
ment, the most relevant criterion is the provision of long-term safety and secu-
rity. This clearly depends on the willingness and capacity of both national and 
local authorities to provide effective protection to IDPs—protection that is 
not “less effective” than that provided to the nondisplaced populations.23 The 
Framework notes that while “absolute safety and security” may not be possi-
ble, IDPs must not be subject to attack, harassment, intimidation, persecution, 
or other forms of punitive action on their return home or settlement elsewhere 
in the country.24 The Framework asserts that IDPs who have achieved a dura-
ble solution should have

full and non-discriminatory access to national and local protection 
mechanisms, including police, courts, national human rights institu-
tions and national disaster management services. The state, namely 
national and local authorities, bear primary responsibility for ensuring 
that IDPs do not face dangers to their physical safety and security. Con-
sequently, the establishment of effective courts and police in areas of 
return, settlement or local integration should be a priority.25

Furthermore, it notes that where the international community has been 
brought in to establish safety and security following conflict or natural disas-
ter, durable solutions are promoted by the gradual handover of responsibility 
for protection to national and local authorities26

	 The long-term safety and security criteria for durable solutions clearly 
reflect some core concerns of SSR. However, the nondiscriminatory element 
most closely links it to JSSR, specifically, the principle that security and jus-
tice systems must enjoy integrity insofar as they function as public services, 
treat all citizens fairly, and do not engage in human rights abuses. This non-
discriminatory provision of safety and security is also linked to JSSR’s notion 
of legitimacy insofar as it requires that security and justice institutions enjoy 
the confidence of all groups in society, particularly those who are most vul-
nerable, including IDPs. A discriminatory police or judicial system would have 
neither integrity nor legitimacy in the eyes of those it discriminates against. 
Armed forces, police, and militia and other paramilitary forces as well as non-
state armed groups whose members have committed abuses that resulted 
in displacement must therefore be held accountable for past discrimination 
affecting the human rights of displaced populations. More than merely ensur-
ing that police and court systems are restored and effective, then, durable solu-
tions emphasize that the qualitative factor of nondiscrimination must be pres-
ent and thus that returnees and IDPs must not be excluded from the services 
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such systems offer. A justice-sensitive approach extends nondiscrimination 
through its insistence on accountability for past abuses, including the removal 
of those who have committed abuses.
	 Two other criteria for durable solutions are also relevant to JSSR: the res-
toration of housing, land, and property27 and access to remedies and justice. 
First, according to the Framework on Durable Solutions, a durable solution 
is achieved when IDPs have effective and accessible mechanisms for timely 
restitution of their housing, land, or property.28 While the restitution process 
may be long and complex, it requires that IDPs have access to an effective jus-
tice and compensation mechanism, and that they can live safely and securely 
in the meantime.29 The Framework also notes that special attention is needed 
to help women and children gain ownership or access to property, especially 
when they face legal barriers to inheriting property.30 With regard to resti-
tution, the core principles of JSSR apply equally to the informal justice sys-
tem. While SSR has focused primarily on formal justice mechanisms, there 
has been growing awareness that informal or customary justice mechanisms 
constitute the avenue of choice or necessity for the majority of people, and 
certainly those in marginalized or vulnerable groups, in many post-conflict 
and developing contexts. SSR, especially justice-sensitive efforts, must take 
into account these dual systems when seeking to ensure the restoration of 
land or property.31 Although not reflected in the Framework, some interven-
tions on the ground to help IDPs gain access to justice and resolve property 
and housing disputes have involved working with customary justice (as will 
be discussed later). 
	 Effective remedies and justice for IDPs who have been victims of human 
rights violations require access to “transitional-justice mechanisms, repara-
tions and information on the causes of violations.”32 Securing effective rem-
edies and justice for IDPs is considered an essential component of long-term 
peace and stability.33 JSSR is concerned with access to justice, since it is often 
denied to the poorest, most vulnerable groups in a society. Much mainstream 
SSR tends to be focused on reforming institutions and processes, and access 
to justice has thus been advanced within the SSR field mostly by development 
actors such as the UK Department for International Development. JSSR has 
said little thus far about access to justice or securing effective legal remedies, 
but these clearly fall within its scope, based on the normative principles under-
lying it. Access to effective remedies facilitates accountability for rights viola-
tions—not just present and future but past violations as well. The ability of 
IDPs and other vulnerable or marginalized individuals to access effective jus-
tice mechanisms demonstrates the integrity and legitimacy of a justice system 
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that treats all claimants equally and empowers those who were denied justice 
and suffered violations, including displacement. 
	 Displacement and SSR as fields of study emerged at different times, with 
different areas of focus, and with different communities of research and prac-
tice. The primary international actors responding to displaced populations 
were originally humanitarian agencies, which observed the principles of neu-
trality, independence, and impartiality in the provision of relief. Over time, 
the work of forced migration agencies and experts, primarily in the humani-
tarian community, has become increasingly situated within a rights-based 
framework. Although contested, the notion of humanitarian protection has 
moved the field closer to developing responses to a range of rights violations 
beyond the traditional focus on emergency material relief, and to encompass-
ing a greater emphasis on ensuring that the displaced can reclaim all of their 
essential rights. On the other hand, SSR emerged as donors became increas-
ingly involved in supporting the reform or reconstitution of state institutions 
to provide safety, security, and justice, often in the aftermath of armed conflict 
or authoritarian rule. Emerging originally from a development framework, 
SSR drew on a growing community of rule-of-law, governance, and security 
specialists. The enunciation of JSSR reasserts the importance of key principles 
underlying SSR, including integrity, accountability, legitimacy, and citizen 
inclusion and empowerment, and could be argued to thus have a more explicit 
focus on the rights of those populations than the original formulation of SSR. 
Certainly, the identification of JSSR as one mechanism of transitional justice 
underlines that the citizens of any state are rights-bearing individuals and that 
the state bears obligations under international law to provide for their basic 
needs and rights, including physical safety and the rights to justice and truth. 

The Growing Convergence between Assisting the  

Displaced and JSSR

Despite having distinct origins and disparate communities of practice, forced 
migration and JSSR have increasingly converged on the conceptual level 
through their intensifying focus on rights. At a more specific level, it is long-
term safety and security—which are essential for durable solutions and have 
come to feature in thinking about the kinds of assistance and interventions 
that are needed—that most evidently provide the link between displacement 
and JSSR. Transitional justice’s goals include recognizing victims as citi-
zens and equal rights bearers, restoring the civic relationship between state 
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and citizen and thus civic trust, and achieving reconciliation and ultimately 
democracy.34 Since displacement indicates a fundamental failure of the state 
to provide for the physical safety and protection of the rights of its citizens, 
the achievement of justice in the aftermath of conflict and displacement repre-
sents the potential restoration of the political contract between the displaced 
and the state, rebuilding the bonds of citizenship and civic trust.35 Critical to 
the restoration of that bond is the renewed responsibility of the state to protect 
the fundamental rights of its citizens, including by providing essential levels of 
safety, security, and justice. A justice-sensitive approach aims for the provision 
of these in an equitable, legitimate, inclusive, and accountable way.
	 People displaced by conflict or repression are often already marginalized 
in social, economic, or political terms. As the former representative of the UN 
secretary-general on the human rights of IDPs has noted, “All IDPs are vulner-
able in ways that non-displaced persons are not. However, certain groups of 
IDPs require particular attention. These include women (especially women 
heading households), children, the elderly, persons with disabilities or chronic 
illnesses, and those belonging to ethnic and religious minorities and indig-
enous peoples.”36 Such groups are often subject to discrimination and abuse 
because of their membership in more than one identity group, also known as 
intersectionality, or the overlapping of multiple forms of discrimination. For 
example, indigenous women may be subject to discrimination as women, as 
members of a minority group, and as members of a particular social class. A 
justice-sensitive approach, therefore, recognizes the need to address the spe-
cific security and justice concerns of vulnerable groups, acknowledges that 
needs may vary within groups, and seeks to promote the participation of the 
marginalized and vulnerable in finding solutions at multiple levels to address 
those needs. 
	 Accountability requires dealing with impunity, which means, most imme-
diately, seeking to ensure that those directly responsible for past abuses are 
held accountable and ensuring that systems of accountability are developed 
in tandem with any restructuring, downsizing, modernization, or capacity 
building of security forces. Since 2010 the UN Security Council has increas-
ingly supported durable solutions for IDPs while recognizing that these should 
be coordinated with SSR and the disarmament, demobilization, and reinte-
gration (DDR) of ex-combatants in wider post-conflict peacebuilding strate-
gies.37 A justice-sensitive approach to SSR similarly recognizes that concerns 
for justice, equity, and legitimacy may need to be figured into reforms at the 
earliest stages, not left until later, because they may directly impact the effec-
tiveness of other reforms. For example, this is important both for encouraging 
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returns and for rebuilding the bonds of community after return, when former 
combatants and the formerly displaced live next to one another, which has 
significant ramifications for DDR processes. Where former combatants have 
received retraining and resettlement, and in some instances payments to start 
new small businesses, former fighters may be perceived by returned and local 
communities as being unfairly rewarded for their roles in the conflict without 
any acknowledgment of abuses they may have inflicted on the civilian victims 
of war.38 Consequently, if the broader goal of reintegration is to be achieved, it 
is vital that an appropriate balance govern the provision of assistance to differ-
ent parties, civilian and ex-combatant, who were affected by the conflict. DDR 
programs should be coordinated with and if possible directly integrate recon-
ciliation dimensions.39

	 Similarly, returns of refugees and IDPs to their places of origin hinges on 
their assurance of some measure of physical security and, at the very least, that 
state security forces will not engage in the types of human rights abuses that 
may have caused people to flee their homes and communities. Effective vet-
ting of the worst perpetrators of crimes from police, military, and paramilitary 
forces is essential for applying some measure of accountability and rebuilding 
trust in and the legitimacy of the state. In some contexts, when documentary 
records are missing or have been destroyed, the involvement of communities 
through public appeals for information about proposed recruits, as happened 
in Liberia, is not only necessary for identifying perpetrators but also further 
gives people a sense that they are participating in the rebuilding of the state. 
	 Displacement has largely been seen as a focus of humanitarian efforts. But 
as Roger Duthie notes, “humanitarian actors seek primarily to assist and pro-
tect the displaced, not to pursue accountability and redress for past human 
rights violations. The goals and the approach are different.”40 Using a transi-
tional justice approach helps to broaden the frame in which we see displaced 
persons, from a classic humanitarian one to a rights-based one in which vic-
tims are seen as having rights to truth, justice, and reconciliation, as well as to 
humanitarian assistance and protection of basic physical needs including food, 
water, medicine, and shelter. JSSR, which focuses attention on measures that 
build integrity, accountability, legitimacy, and public participation in security 
and justice systems, clearly aligns with the concept of durable solutions, which 
has a long-term perspective regarding displaced persons’ claims to security 
and justice. Solutions are inherently more durable for the wider community as 
well if they are inclusive, integrated, and holistic. 
	 The convergence between the conceptual frameworks for addressing dis-
placement and JSSR has been mirrored on the practical and operational levels 



Caparini

294

of institutions involved in both fields, as a better understanding of the com-
plexities of post-conflict peacebuilding and reconstruction has highlighted the 
need to address key elements of concern as early as possible—in peace nego-
tiations or during stabilization missions, for example—and to transcend insti-
tutional and disciplinary boundaries. Thus, as sequences or phases of inter-
national assistance efforts have become progressively more blurred, the links 
between the traditionally humanitarian concerns of protection and finding 
durable solutions for displaced populations and the transitional justice con-
cern of transforming security and justice systems in ways that offer legitimacy, 
accountability, integrity, and inclusion have strengthened. 

JSSR Engagement with Displacement in Practice

When considering how, in practice, JSSR has met the security and justice needs 
of the displaced, it is useful to think in terms of the three temporal periods sug-
gested by Robert Muggah.41 The first of these, the prevention period, concerns 
the types of measures that can be implemented with the aim of preventing dis-
placement from occurring in the first place. This category may be extremely 
broad, and its measures can include those aimed at general conflict prevention, 
though it also includes JSSR measures that could prevent secondary or mul-
tiple displacements. While recognizing the difficulty of proving a preventive or 
deterrent effect, one could argue that measures that do not succeed in prevent-
ing secondary displacement self-evidently fail to meet the criteria for durable 
solutions. Often the main cause of secondary displacement, as with displace-
ment in the first instance, is threats to one’s physical safety.42 The rest of this 
chapter will therefore concentrate on the two other periods in which measures 
to address displacement can be applied: the immediate protection and durable 
solutions periods. To the extent that JSSR can prevent the recurrence of future 
abuses that lead to and are associated with displacement, it will primarily do so 
through its contribution in these two periods.
	 Interventions in the protection period address the immediate physical 
safety and security needs of the displaced while they are fleeing and once they 
have taken refuge from conflict or violence. As noted earlier, protection is a 
slippery concept because of its contested definition and different uses. I pre-
fer to use the phrase immediate protection from harm, which more clearly focuses 
on the imminent risk of physical harm or violence. In this context, the inter-
national community has viewed civilian protection as a means of creating a 
safe environment for displaced persons and for humanitarian action, possibly 
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through the mandating of international military or police in peacekeeping 
missions. These peacekeeping missions now emphasize division of roles, 
information sharing, and coordination among the many different interna-
tional agencies and actors that take part. This section considers several exam-
ples of measures implemented during the protection phase and whether they 
have contained elements of JSSR. The focus here is on how specific efforts to 
meet the physical safety needs of the displaced have incorporated the values 
of legitimacy, accountability, integrity, and inclusion, which can contribute to 
wider efforts or longer-range processes of security or justice reform. 
	 Activities in the durable solutions phase undertake to encourage returns 
or resettlement and serve the needs of the formerly displaced for long-term 
security and justice and political, economic, and social reintegration. As men-
tioned earlier, the requirement that durable solutions address the long-term 
safety and security of the displaced clearly reflects core concerns of JSSR in 
establishing or reestablishing security and justice institutions that are effec-
tive, nondiscriminatory, and sensitive to an abusive past. After examining the 
phase of meeting the immediate physical safety needs of displaced persons, 
this section looks at durable solutions for long-term security.

Protection from Harm: Meeting the Immediate Safety, Security,  

and Justice Needs of the Displaced

The phase of immediate protection from harm covers the period when dis-
placed persons flee their homes and seek refuge from the imminent threat or 
occurrence of violence, intimidation, or conflict. This subsection focuses on 
two settings: IDP and refugee camps, where many humanitarian efforts have 
focused to date, and unstable or post-conflict areas where displacement has 
occurred and where international peacekeeping missions are operating. Refu-
gee and IDP camps are not commonly thought of as settings for SSR, but those 
responsible for refugee and IDP camps must contend with meeting the imme-
diate safety needs of their inhabitants. As demonstrated in camps in Darfur 
and Chad, the effectiveness of immediate physical protection efforts in camp 
settings tends to be linked to the application of a holistic perspective linking 
security and justice efforts, efforts to tackle impunity and find means to hold 
perpetrators accountable, and the inclusiveness of processes in which the 
safety needs of various camp groups are considered. 
	 In conflict and post-conflict environments, multidimensional integrated 
missions often work to ensure the physical safety of civilians, and particularly 
of displaced persons who are not housed in camps. Efforts by peacekeepers 
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in the DRC to implement protection of civilians have included several innova-
tions that have strengthened mission legitimacy in the eyes of local communi-
ties by improving communication between locals and peacekeepers. The mis-
sions have also achieved better inclusion of the views of populations at risk 
in the development of protection strategies. However, experience in the DRC 
also illustrates the failure to achieve accountability and end impunity for the 
myriad abuses committed against civilians, which has contributed to contin-
ued abuse. 

Refugee and IDP Camps: Darfur and Chad

Forced migration camps are meant to serve as humanitarian spaces within 
which the displaced can receive relief and, ostensibly, protection from the 
international community. In reality, refugee and IDP camps, especially those 
located in fragile states, often are places of acute insecurity for the displaced 
who live in them and for humanitarian workers who seek to assist the camp 
populations. The physical threats encountered in these camps may include 
direct attacks by government or rebel forces because of the presence of com-
batants in the camps, and threats that result from the politicization and milita-
rization of the camps, which turn them into sources of recruitment, funding, 
and support for combatant forces. Threats may also include armed raids by, 
for example, rebel groups to capture resources or hostages or to forcibly con-
script fighters, including children. Other threats to the safety of displaced per-
sons may involve intergroup violence and intimidation from elements inside 
the camps, including camp guards and vigilante groups that have formed in 
the absence of law and order. Refugee and IDP camps are often characterized 
by very weak rule of law and may have a negative economic, environmental, 
and social impact on local communities by placing added pressure on already 
limited resources or exacerbating already existing tensions, particularly if the 
displaced are viewed as lacking a shared group identity or affinity with the host 
population.43 Physical threats may also arise from local actors in areas sur-
rounding the camps and may include attacks on camp inhabitants when they 
venture out, such as when women collect firewood or walk to fields or markets. 
Without a means of enforcing basic law and order, crimes are carried out with 
impunity. These camps often feature high levels of sexual harassment, exploi-
tation, and physical violence. Women, children, the elderly, and the disabled 
are especially vulnerable.44 Even where there has been an international man-
date to protect people in refugee and IDP camps, severe abuses have occurred, 
as recounted, for example, by Cambodian refugees living in camps in Thailand 
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during the Cambodian civil war.45 JSSR mechanisms have been introduced in 
camps in Darfur and Chad to protect the displaced from violence and other 
human rights violations with mixed results, and I will now examine these two 
cases in detail.
	 Sudan has been a site of massive displacement, with the largest number of 
internally displaced persons in the world. At the end of 2010, there were an 
estimated 4.5 to 5.2 million displaced persons in the country.46 By 2008 the 
Darfur region alone contained 2.5 million IDPs, of which about one-third lived 
in large camps while the rest lived in smaller camps, in gatherings near vil-
lages, and in towns and villages among the local population.47 The UN–Afri-
can Union Mission in Darfur (UNAMID), the joint peace support mission that 
replaced the African Union Mission in Sudan (AMIS) at the beginning of 2008, 
is mandated to “contribute to the protection of civilian populations under 
imminent threat of physical violence and prevent attacks against civilians, 
within its capability and areas of deployment.”48 UNAMID responded to an 
acute need for protection of civilians, particularly of IDPs in Darfur, who had 
suffered through five years of conflict and acute insecurity because of continu-
ing aerial and ground attacks by rebel groups and government forces, inter-
tribal conflict, and increasing rates of criminality and banditry.
	 Some of these camps became zones of acute insecurity rather than refuge. 
Kalma IDP camp in Darfur, established in 2004, became heavily politicized 
and rife with criminal activity, rival armed elements, and violence against 
minorities. Government raids on Kalma and other camps also made IDPs vul-
nerable to forced relocation or being prevented from returning to the camps 
after fleeing the raids.49 This insecurity prompted UNAMID to maintain a 
constant twenty-four-hour presence in the camp and attempt to depoliticize 
it. The mission also launched a community policing program, complemented 
by workshops and roundtable meetings with camp sheikhs (leaders elected by 
the camp inhabitants), the general camp population, and members of groups 
often excluded from camp decisionmaking—women, youth representatives, 
teachers—to foster in them a sense of collective responsibility for security and 
to discourage tolerance for criminality, arms, and political violence within the 
camp.50 UNAMID further set out to create specific “gender desks” at the com-
munity policing centers in IDP camps, supported by female police advisers 
who were to be trained and deployed as gender officers. Gender advisers meet 
regularly with women in IDP camps on gender-based violence (GBV) and to 
encourage them to report GBV cases to police, both local and international. 
Police gender advisers follow up cases reported to local police and assist them 
with the appropriate procedures.51 Another UNAMID initiative to increase 
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protection in IDP camps in Darfur was the introduction of “firewood escorts,” 
or less frequently, “harvest patrols,” to dissuade banditry, attacks, and abduc-
tions of camp inhabitants who venture from the camp to collect firewood for 
their stoves and walk to the fields to tend their crops. Women are particularly 
vulnerable to sexual attacks when they leave the camps.
	 The initiatives undertaken by UNAMID to improve the physical safety 
of IDPs appeared to have some positive effect. Once UNAMID increased its 
presence and activities in Kalma camp, reported criminal activity declined 
sharply.52 Empirical evidence from other studies also indicates that through 
the deployment of additional troops in 2009, UNAMID was able to provide 
increased physical protection by expanding the territory in which it was pres-
ent, conducting night patrols, and maintaining a police presence in more than 
fifteen IDP camps.53 However, impact was also linked to the sustainability of 
the initiatives. Introduction of patrols accompanying women from Kalma 
camp to collect firewood decreased attacks and increased the women’s feel-
ings of physical safety. But IDPs also noted that the patrols were too short and 
sporadic in nature, and the women were again vulnerable to attack when une-
scorted.54 Similarly, in camps where there was no twenty-four-hour presence, 
which relied on the use of international contingents of formed police units 
(FPUs), violence and intimidation were commonly experienced after dark.55 
Such initiatives failed when they were inconsistent, not well communicated, 
or rejected by residents. Moreover, the firewood and harvest patrols did not 
address underlying causes of the attacks on inhabitants who left the camps, 
which often involved conflict between the camps and pastoralist groups in the 
surrounding areas over access to resources.56 Without mediation efforts, or 
improved efforts to apprehend, arrest, and try perpetrators of attacks outside 
of camps, patrols or escorts were merely a stopgap measure, with inconsistent 
and temporary effects on physical safety.
	 Measures to address immediate physical safety needs of the displaced, 
then, need to be built into broader strategies for addressing underlying driv-
ers of conflict. Involving camp residents in discussions about their safety and 
how they can cooperate with community policing is potentially empowering 
for residents—such discussions informed UNAMID patrols and other secu-
rity measures in Darfur. UNAMID’s police also supported “Police Reform and 
Restructuring” seminars aimed at reforming and building the capacity and 
professionalism of local police so that they could effectively fulfill policing 
functions in accordance with international human rights standards, especially 
for vulnerable groups, including women and children. UNAMID sought to 
monitor all cases reported to the local police as well.57 However, it is unclear 



299

Ensuring Long-Term Protection

whether the police reform seminars were focused on the need to address the 
day-to-day threats to physical safety faced by IDPs in the camps, and whether 
the seminars were effective in influencing local police behavior. More research 
is needed to establish the extent to which police reform initiatives have affected 
the safety of camp inhabitants. 
	 One of the most notable examples of improved efforts to create a safe envi-
ronment for refugees and IDPs, particularly in the context of international 
peacekeeping operations, has been underway in Chad since 2007. William 
O’Neill describes the development of the Détachement Intégré de Sécurité 
(DIS), a special national police unit with members selected from the Chadian 
police and gendarmerie who were then trained and mentored by international 
peacekeepers in the UN Mission in the Central African Republic and Chad 
(MINURCAT) to provide security in refugee and IDP camps, as well as for UN 
employees and humanitarian workers in eastern Chad.58 The DIS was profes-
sional, well trained, and responsive to the needs of camp inhabitants in imple-
menting community policing programs in the camps. It also was mandated to 
provide escorts to humanitarian workers, and there are some indications that 
those duties may have absorbed much of the unit’s attention at the expense 
of IDP safety. Nevertheless, the DIS has generally been considered a successful 
innovation that improved security for refugees and IDPs housed in camps. The 
deliberate inclusion of female officers proved to be vital for connecting with 
women in the camps on sexual and gender-based violence (SGBV) issues. The 
international community directly influenced the selection, training, and moni-
toring of the DIS, a likely factor in its success.59

	 While the DIS may serve as a model for future UN peacekeeping opera-
tions, there are nevertheless several grounds for caution regarding its experi-
ence. First, in response to the increased security provided to the camps and 
humanitarian actors by the DIS, bandits adapted by moving further west and 
focusing more on local populations living beyond the unit’s operating zone. 
Bandits did make fewer attempts to rob and carjack humanitarians within that 
zone, but those attacks were carried out with higher levels of violence than 
before.60 The DIS increased safety and security for the camp inhabitants, but 
without corresponding measures for public security beyond its area of respon-
sibility, attacks by armed bands were merely pushed further out into those 
communities lacking such protection. 
	 The second reason to be cautious regarding the DIS model is that focusing 
narrowly on the unit’s successful role in preventing and responding to crimes 
within the camp and the surrounding area misses the broader picture of a dys-
functional and discriminatory criminal justice system. The courts and formal 
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justice system do not reach all areas in eastern Chad, and prisons, where they 
exist, are insecure. MINURCAT sought to strengthen Chad’s formal justice 
system through its Judicial Advisory Unit (JAU) by supporting DIS training on 
proper investigation techniques and reporting procedures, as well as by train-
ing nonprofessional and auxiliary judges and building and refurbishing court-
houses. Nevertheless, the DIS’s effectiveness in upholding law and order was 
broadly impeded by the weakness of the formal justice system, which trans-
lated into a continuing problem with impunity. Furthermore, local authori-
ties and justice structures tend to “discriminate against lower-class Chadians, 
while granting amnesty to certain ethnic groups as well as high-ranking army 
officials.”61

	 The fear of discrimination in the formal justice system led refugee women 
to seek recourse in traditional justice mechanisms, such as family- or commu-
nity-based arbitration arrangements. However, the traditional justice system, 
which typically handles most cases of domestic violence, was viewed by inter-
national observers as problematic and the “weak link” in the judicial response 
to SGBV. In an attempt to improve the neutrality of processes and improve 
access to justice for victims of SGBV, MINURCAT implemented a mobile court 
system. But the mobile courts, which required the training of judicial person-
nel, were perceived as threatening the authority of provincial officials, who tra-
ditionally enjoyed absolute power throughout the areas under their control.62 
	 Additionally, problems existed in the relationship between the DIS and 
the regular Chadian police and gendarmerie. O’Neill notes the confusion over 
the DIS’s jurisdiction and chain of command, as the organization was popu-
larly associated with the UN because of its close relationship with the mis-
sion, though it was formally under government control. The DIS also aroused 
resentment in the Chadian police and gendarmerie forces because it was a 
privileged unit. At the time of MINURCAT’s withdrawal from Chad, there were 
concerns that, despite the commitment of the Chadian government to take 
over support of the DIS, this effective and well-trained unit would collapse and 
its well-equipped, unemployed former members could resort to banditry.63 
These concerns have been allayed to some extent by the development of a 
joint program run by the United Nations Development Program (UNDP) and 
UNHCR to continue providing funding, training, and equipment to the DIS.64 
	 The example of the DIS in Chad illustrates the interrelated nature of secu-
rity and justice problems and that solutions cannot focus only on one insti-
tutional element of either sector but must be developed and coordinated 
within the broader context of interlinked security and justice processes. This 
is particularly true of the policing and justice systems, as the Chad example 
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and others have repeatedly shown that reforms in one sector may be limited or 
even undermined by failure to introduce corresponding reforms in the other. 
	 MINURCAT’s mandate focused on protecting civilians, with three main 
components: (1) the use of a military force mandated to improve security and 
contribute to protecting civilians in danger, especially refugees and IDPs, (2) 
the establishment of the DIS to ensure security in and around IDP and refugee 
camp sites, and (3) the development of the justice system’s capacity through 
deployment of a MINURCAT civilian component. Thus, long-term reform of 
state institutions, specifically in the justice sector, was part of the mission’s 
mandate. The DIS proved a partial solution to some of the security problems 
faced by a segment of the population, and it had the potential for spreading 
good practices to other parts of the police and gendarmerie. But although 
MINURCAT addressed some aspects of capacity building in the formal jus-
tice sector, training lower-level judicial officials and building courthouses, 
the impunity gap remained throughout much of eastern Chad while the DIS 
was operating. A justice-sensitive approach to SSR in this context includes 
ensuring accountability for SGBV abuses through the formal or traditional 
justice system. The creation of mobile courts, while responsive especially 
to the needs of female victims of sexual violence, also demonstrated the rel-
evance of the political context in which security and justice reforms take place 
and the capacity of political actors to undermine reforms. At the same time, 
judicial reform is notoriously slow to achieve and invariably proceeds more 
slowly than police reform,65 highlighting an inherent challenge in any holistic 
approach to reforming both police and justice institutions.

Displacement, Protection of Civilians, and Integrated Missions

Complex, integrated peacekeeping missions present one of the most promis-
ing contexts for developing multidimensional (military, police, civilian) mecha-
nisms to protect civilians facing the threat of imminent violence, a category that 
often includes displaced populations or those at risk of being displaced. While 
protection of civilians has been a component of virtually all peacekeeping 
mandates since 1999, in reality, lack of political agreement among UN member 
states on how to define civilian protection, the absence of concrete guidance 
for the implementation of protection of civilians mandates, and inadequate 
training and resourcing for protection roles has resulted in a situation where 
there is still more high-level rhetoric than action.66 Despite these problems, 
certain peacekeeping missions, such as the one in the DRC, have made various 
attempts to improve their approach to the protection of civilians mandate.
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	 The DRC, particularly in its eastern provinces, remains a place of extreme 
violence and insecurity, with some 1.7 million IDPs in the North and South 
Kivu provinces as of July 2011.67 In the past, despite having as part of its Chap-
ter 7 mandate the authorization to take necessary action to “protect civilians 
under imminent threat of physical violence,”68 the UN peacekeeping mission 
in the DRC has often failed to do so. This situation is not unique to the DRC; 
there is a now well-documented gap between the objective of protecting civil-
ians from imminent harm, present in most UN peacekeeping mandates, and 
its operationalization on the ground.69 
	 Nevertheless, some important innovations have recently improved the 
prospects for effective UN action with regard to civilian protection in the DRC. 
These include the creation of Joint Protection Teams (JPT), made up of repre-
sentatives from the civilian agencies and departments (political affairs, civil 
affairs, DDR, human rights, and child protection) in addition to police and mil-
itary components of the mission, which are deployed to an area where civil-
ians are threatened and produce a joint assessment of the threat that is then 
used for military planning by MONUC (subsequently MONUSCO). In addition 
to improving situational awareness and contributing to security plans more 
tailored to local conditions, the JPTs are considered to have created a better 
working relationship between the peacekeeping troops and the local popula-
tion, and to have significantly improved implementation of the protection-of-
civilians mandate.70 Another innovation is the establishment of Community 
Liaison Interpreters, subsequently renamed Community Liaison Assistants 
(CLAs)—locally recruited UN staff who function as the link between local 
communities and the UN mission. In addition to acting as the eyes and ears 
of the mission, reporting on crimes and abuses that take place in local com-
munities, CLAs provide an insider’s understanding of local politics to the mis-
sion commander. The CLAs are considered a highly effective means of engag-
ing with the local community, which tends to trust them and find them more 
accessible than international mission personnel.71

	 Holistic team approaches to needs assessment and liaison mechanisms 
with local communities are admittedly modest advances. At the same time, 
though, events in the DRC also demonstrate how a flawed SSR process can 
perpetuate and even compound abuses of vulnerable populations. One exam-
ple is provided by the integration of former combatant forces into the Armed 
Forces of the DRC (FARDC). According to the process of “brassage,” or mili-
tary integration, former members of rebel militias should join and be retrained 
with FARDC soldiers to form integrated brigades. Linked to the DDR process 
of civilian reintegration of former combatants, brassage was developed as a 
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key component of overall military reform and SSR in the DRC. However, it has 
faced continuing difficulties, including the failure to apply vetting and retrain-
ing to former combatants as well as a process that has become known as “mix-
age,” which was initiated by dissident general Laurent Nkunda in late 2006 
when he agreed to mix his battalions with those of the FARDC while leaving 
existing command and control structures in place, thereby undermining inte-
gration into the FARDC and enabling his forces to remain in control in North 
Kivu.72 Mixage enabled Nkunda’s forces to remain in control of key mining, 
farming, and cattle areas and to pose severe risks to the civilian population 
in the area. Nkunda’s political organization, the National Congress for the 
Defence of the People (CNDP), further exacerbated land disputes in the region 
by applying civil land laws that conflicted with traditional land allocation prac-
tices. The CNDP split in 2009 and one faction was integrated into the FARDC, 
again without adequate vetting to identify and remove human rights abusers.73

	 The prospect of protracted internal displacement and political pressures 
on states to demonstrate progress has in various contexts resulted in forced 
returns of IDPs even when conditions do not provide for voluntary, safe, or 
dignified return. In settings like the eastern DRC, where civilians have been 
subjected to armed attacks, rapes, forced labor, and looting by all sides in the 
conflict, resulting in recurrent mass displacement, forced returns of IDPs have 
been driven by pressures, threats, and intimidation from both rebel forces and 
Congolese authorities. CNDP forces have intimidated and continued to com-
mit abuses against IDPs in order to force their apparent return, in an effort to 
demonstrate to national and international audiences that territory under its 
control can now be considered to offer safe conditions for return. The use of 
threats and the destruction of IDP camps in North Kivu by CNDP combat-
ants or local residents forced many of the area’s displaced to leave (before the 
arrival of CNDP, there were twenty-seven thousand people living in camps and 
unofficial sites and more than twenty-five thousand living with host families 
in the area), including some twelve thousand displaced persons surround-
ing a MONUC base, who were intimidated into leaving but shortly thereafter 
returned, having nowhere else to go and having received no assistance.74

	 Similarly, in 2009 the Congolese army launched the second phase of a mili-
tary operation, supported by the UN peacekeeping mission MONUC, aimed 
at defeating the mainly Hutu militia, the Forces Démocratiques de Libération 
du Rwanda (FDLR). In September 2009, in Goma, eastern Congo, Congolese 
authorities claimed that the areas it had taken from the FDLR were safe for 
people displaced by the conflict to return to. The authorities consequently 
closed five of the seven official IDP camps around Goma. The inhabitants of 
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those camps, numbering some sixty thousand people, were pressured by the 
authorities to leave immediately—a process facilitated by raids of the camps 
conducted by armed police and youth gangs, which looted, destroyed camp 
structures, and wounded IDPs who had not yet left. According to Human 
Rights Watch, the camps had important symbolic value, as they “had become 
an almost obligatory stop on diplomatic or other high-level visits to eastern 
Congo and a continuous embarrassment for President Joseph Kabila, eager 
to show that his government had brought peace to the east.”75 Closing the 
camps supported the claim of some Western diplomats that the UN-backed 
Congolese army operation Kimia 2 had produced sufficiently safe and secure 
conditions to enable IDPs in the camps and Congolese refugees in Rwanda to 
spontaneously return home.76 In reality, little was known about where camp 
residents went once they left the camps or how many returned to their villages 
of origin, and in retrospect, humanitarian workers acknowledge that govern-
ment pressure along with other factors such as reduced humanitarian assis-
tance for IDP camp residents and assistance incentives in return areas com-
bined to empty the camps.77 
	 These examples from the DRC demonstrate how the displaced can be intim-
idated and the process of return manipulated, forced, and falsely portrayed as 
voluntary by parties with their own agendas. Furthermore, the rapprochement 
between CNDP and the Congolese government resulted in an incomplete inte-
gration of the rebel group into the FARDC, which lacked both a vetting mecha-
nism aimed at removing those linked to human rights abuses and a retraining 
process. Human Rights Watch found many IDPs fearful of returning to areas 
ostensibly controlled by the government but in practice under the control of 
CNDP forces that had “integrated” with the army: “they retain their positions, 
continue to pursue their political agendas, and perpetuate abusive practices—
only now under the cover of the name of the state.”78 

Durable Solutions: Meeting the Long-Term Safety, Security,  

and Justice Needs of the Displaced

This section examines measures intended to achieve durable solutions that 
would enable displaced persons to return to their places of origin, integrate 
locally, or resettle elsewhere, including in another country. It specifically con-
siders contexts in which durable solutions have resulted in part from security 
sector reforms that have been justice-sensitive. In Kosovo, attempts to secure 
adequate representation of minorities in the police helped to reestablish legiti-
macy and trust but were not sufficient to encourage returns of many IDPs. In 
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Bosnia, a reselection process in the judiciary did contribute to return in areas 
that had been ethnically cleansed during the war. In Liberia and Afghanistan, 
justice-sensitive approaches have sought to ensure that property restitution 
and dispute resolution are sustainable, inclusive, and legitimate. In Colom-
bia, the Constitutional Court has demonstrated the potential role of judicial 
oversight—and governance more broadly—in establishing access to effective 
remedies and justice for the displaced. The section also examines displacement 
in urban environments, which tends to be neglected by the humanitarian and 
SSR communities but is nevertheless where the majority of the displaced tend 
to flee and settle. 

Adequate Representation of Minorities in Police Organizations 

Durable solutions to displacement cannot be achieved without a basic level 
of security in the place of return, integration, or settlement, and basic secu-
rity cannot exist without institutions capable of providing for the safety of the 
community and enforcing the rule of law in a nondiscriminatory and account-
able manner. As Madeline England describes, the Organization for Security 
and Cooperation in Europe (OSCE) applied a justice-sensitive approach to 
SSR in creating a new police force in Kosovo that would be representative of 
the diversity of Kosovar society and, being more inclusive, would also enjoy 
greater public trust and legitimacy.79 A police service that contains more rep-
resentation of minority groups is more likely to be responsive to the needs of 
all Kosovars, not merely those of the ethnic majority. 
	 Representation in and legitimacy of the police were of particular urgency 
for the reconstruction and democratization of post-conflict Kosovo. When 
Serbian president Slobodan Milosevic revoked Kosovo’s status as an autono-
mous province in the Federal Republic of Yugoslavia in 1989, most ethnic Alba-
nian police officers were either expelled from the police force or resigned from 
it. The police force was then abolished, and responsibility for law enforcement 
was transferred to the Serbian Ministry of Interior. Severe human rights abuses 
were subsequently committed by the Serbian police, military, and paramili-
tary forces against the ethnic Albanian population, leading to NATO’s military 
intervention in 1999. 
	 The OSCE, in coordination with the UN Interim Administration Mission 
in Kosovo, recognized in the aftermath of the intervention that the develop-
ment of a representative and legitimate local police force was a top priority. 
The target for recruitment of women and minorities was set at 15 percent. 
Furthermore, a significant number of former police who had been expelled or 



Caparini

306

resigned in 1989 were brought back as police officers, after receiving training 
in democratic policing and human rights. While the Kosovo Liberation Army 
originally demanded that its members constitute the entire police organiza-
tion, agreement was eventually reached that they would be allocated 50 per-
cent of all positions. Applicants had to have a high-school education, reside 
in Kosovo, be physically and mentally fit, and have no criminal history. A 
vetting procedure was implemented to exclude anyone with extremist views, 
with screening carried out by the OSCE through interviews, written examina-
tions, medical exams, psychological tests, and background investigations.80 
The Kosovo Police Service (KPS) made consistent and focused efforts to recruit 
Kosovo Serbs and members of other ethnic minorities, and the 15 percent tar-
get was reached in mid-2001. Kosovo Serbs now comprise about 10 percent, 
other ethnic minorities about 6 percent, and women 13.8 percent (there were 
none before 1999) of the KPS (renamed following the unilateral declaration of 
independence by Kosovo in February 2008).81 The Kosovo Police has consis-
tently enjoyed one of the highest rates of public confidence and trust among all 
of Kosovo’s state institutions. 
	 Nevertheless, a 2006 poll indicated that while there was general satisfac-
tion with the KPS, Kosovo Serbs still distrusted the police force and believed it 
did not meet the needs of their community.82 This is a problem linked not only 
to the police but more broadly to the justice system, as there is widespread 
lack of trust and confidence in the judiciary resulting from a large number of 
backlogged cases, perceptions of endemic corruption, ethnic bias displayed 
by court officials, and weak representation of minorities in the judiciary.83 
As England notes, a population migration along ethnic lines has taken place 
within Kosovo, with members of minority communities generally settling in 
areas where they represent the majority. Kosovo Serbs have mostly settled in 
the northern municipalities, while Kosovo Albanians have concentrated and 
settled in the south. There are also indications that composition of the KPS 
in these localities has tended to mirror the divided concentration of ethnic 
groups in Kosovo.84 
	 While a representative police force may encourage a greater sense of per-
sonal safety, the KPS has been unable to overcome perceptions that the broader 
justice system is dysfunctional, corrupt, and biased. The KPS generally enjoys 
public confidence in Kosovo, though to a lesser extent among Kosovo Serbs. 
A broader and longer-term perspective may be required in order to see the full 
results of the minority-representation emphasis in the police; reconciliation 
between ethnic communities may require much longer than the ten to fifteen 
years examined here. The broader systemic problems that continue to afflict 
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the rule-of-law sector in Kosovo, however, including politicization and abuse 
of office in both the police and justice systems, constitute convincing expla-
nations for the migration and de facto segregation of ethnic Serb and ethnic 
Albanian communities in Kosovo and the failure of many IDPs to return to 
their places of origin.85 

Judicial Vetting and Reselection 

Integrity vetting of personnel is applicable to different security and justice sec-
tor actors. Vetting the judiciary is less common and more complex than vet-
ting the police or military, yet the establishment of a neutral, professional judi-
ciary can be essential to convincing returnees that they will enjoy rights and 
justice to the same degree as their neighbors, and more generally to restoring 
confidence in the core institutions of a post-conflict state. 
	 As a result of ethnic cleansing during the 1992–95 conflict in Bosnia, about 
one-half of the population was displaced and not encouraged to return. Follow-
ing the war, international institutions sought to promote substantial minority 
returns as a fundamental means of consolidating stability, peace, and reconcil-
iation in Bosnia. However, local authorities posed a significant obstruction to 
minority returns through the frequently sectarian control they exercised over 
policing and public security, the legal system and judiciary, and public authori-
ties that enforced property rights and laws, access to public services such as 
health care and pensions, and the provision of essential public utilities.86

	 Among the displaced were many judges and prosecutors. In particu-
lar, many non-Serbs were required to leave the territory of what became the 
Republika Srpska and either did not return or were discouraged from return-
ing after the war. Appointments to the judiciary across Bosnia and Herzegov-
ina had been made often on the basis of ethnicity or political considerations. 
The judiciary therefore lacked independence and was not ethnically represen-
tative of the society—instead, it was overwhelmingly constituted of members 
of the ethnic majority, raising concerns about access to justice of minority 
citizens and returnees. Physical intimidation of minority returnees was often 
ignored by monoethnic local police, prosecutors, and courts.87 The Day-
ton Agreement only partially addressed judicial reform, leaving a problem-
atic judiciary in place. Efforts to monitor the courts and identify and remove 
incompetent judges or those with ethnic biases and other disciplinary issues 
proved ineffective. Thus, the composition of the judiciary in Bosnia and Herze-
govina, with its ramifications for the institution’s integrity and legitimacy, was 
of direct concern to returnees.
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	 Following two failed attempts to reform the judiciary, a third and more 
aggressive effort involved reselection. The Office of the High Representative 
(OHR) commissioned an expert review that determined that a restructuring 
of the judiciary would be necessary to bring the number of judges in line with 
European standards. High judicial councils, based on the continental model, 
would be created to prevent political interference in the justice system. High 
judicial councils are self-governing bodies entrusted with the appointment, 
training, promotion, transfer, and removal of judges and prosecutors. The 
model is based on the principle that judicial independence is better served by 
entrusting governance of the judiciary to a body composed mostly of judges 
and prosecutors, rather than to the ministry of justice. Although specific 
models vary in the degree of influence exercised by the ministry of justice, all 
countries that have undergone democratic transition and consolidation have 
introduced such a body to ensure the independence of the judiciary. Thus, in 
Bosnia’s reselection process, all current judges and prosecutors were required 
to reapply for their positions and undergo a comprehensive valuation—by the 
new High Judicial and Prosecutorial Councils (HJPCs) created in 2002.
	 Reselection can be understood as a fairly robust subset of screening or vet-
ting to exclude from public service individuals who do not meet basic employ-
ment criteria. These criteria in the Bosnian example were clear and transpar-
ent, with appointments for judicial and prosecutorial posts based on merit 
alone. The reselection procedure turned sitting judges and prosecutors into 
applicants in an open competition with external applicants for a limited num-
ber of new positions. The burden fell to these applicants to demonstrate why 
they should be selected for their own or any other job in the judiciary. 
	 According to Christopher Harland, the reselection system had at least four 
positive outcomes. First, judges who were suspected of the most serious types 
of misconduct were not retained or decided not to reapply. Second, 20 per-
cent of those appointed were not incumbents. Overall, some four hundred 
judges and prosecutors lost their positions, while some two hundred new 
candidates were appointed. Moreover, about 80 percent of those appointed 
to leadership positions (chief prosecutors, court presidents) did not hold 
those positions prior to reselection. Third, the ethnicity of judges and pros-
ecutors changed significantly, especially in the Republika Srpska, where Serbs 
represented 56 percent of judges and prosecutors prior to the war, 91 percent 
of judges and prosecutors after the war and ethnic cleansing and ethnicity-
based appointments, and finally, 66 percent after the reappointment system. 
And fourth, the procedure generated a large number of public complaints 
(regarding incompetence, errors, bias, and misconduct) about the preexisting 
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judiciary, helping to better fine-tune the reselection procedures and other 
judicial reform efforts more broadly.88

	 Although there were some problems with the reselection procedure, it can 
nevertheless be credited with increasing the independence of the judiciary 
(judges are now accountable to other judges, not politicians), bringing Bosnia 
and Herzegovina closer to the European Union, creating a more competent 
judiciary that enjoys higher levels of public trust, and establishing in the HJPCs 
a now fully locally owned judicial appointment, promotion, and removal body 
(involving only Bosnia and Herzegovina nationals as judges and prosecutors). 
By seeking to remove ethnic bias, politicized appointments, and incompetence 
in the judiciary, the reselection procedure contributed to rebuilding public 
confidence in the integrity and inclusive (nonethnically biased) character of 
the Bosnian state justice system. By improving access to justice for all Bosnians 
through a more neutral, representative, and professional judiciary, reselection 
also contributed to a durable solution for formerly displaced persons who 
returned to areas that had been ethnically cleansed during the war.

Land and Property Restitution and Dispute Resolution

Restoring land and property rights is a major challenge for displaced persons, 
and resolution of land disputes is an essential component of durable solu-
tions. Disputes over housing and land ownership are a major source of conflict 
between returnees and those who in their absence have occupied their land, 
sometimes including relatives who stayed behind. Land disputes are com-
mon within and between families, communities, tribes, ethnic groups, armed 
groups, and the government. Without access to land and the ability to sus-
tain themselves and their families, returnees are likely to become secondarily 
displaced. While restitution of housing, property, and land is the subject of a 
separate chapter in this volume,89 it can also have underaddressed but impor-
tant links to JSSR. Settling land and property disputes and providing access to 
justice for violations of land and property rights through formal justice, tra-
ditional/customary justice, or alternative dispute-resolution mechanisms is 
often necessary. How such settlements and access are sought can be affected 
by SSR. Whether facilitating access to existing mechanisms, improving exist-
ing mechanisms, or developing new ones, a justice-sensitive approach seeks to 
ensure that dispute resolution is sustainable, inclusive, and legitimate.
	 The situation in Liberia offers one example, where more than one million 
people were displaced during the 1989–2003 civil war, and access to land was 
a key factor underpinning the conflict. Although all IDPs have now returned, 
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many land conflicts remain unresolved, with people who returned to villages 
finding that others have occupied their land. These disputes exist across Liberia 
and are sustaining tensions and frequently violence within and between com-
munities. Judicial remedies are difficult to access and enforce, are costly and 
slow, and tend to inflame tensions rather than calm them. Informal remedies 
are often biased by elite interests and therefore do not enjoy widespread trust. 
Formal SSR processes have done little if anything to resolve land disputes. 
As noted by England, the formulation of Liberia’s National Security Strategy 
(NSS) in 2008 failed to integrate durable solutions for returnees and the dis-
placed. And while the NSS was framed within the National Poverty Reduction 
Strategy, this too failed to address the needs of the most vulnerable in Liberian 
society, including the displaced.90 Thus, unresolved land disputes, one of the 
biggest sources of insecurity to returned and displaced Liberians and one the 
most predictable drivers of internal conflict, were ignored in two major initia-
tives seeking to strengthen the security of the Liberian people. 
	 A traditional approach to SSR would focus on strengthening the laws, poli-
cies, and institutions relating to the regulation and administration of land in 
Liberia—that is, reforming land governance. However, one NGO, the Nor-
wegian Refugee Council (NRC), has implemented an approach that is more 
focused on inclusiveness and empowerment of the displaced. NRC seeks to 
build the capacity of individuals, communities, and institutions involved in 
land disputes. It teaches not only displaced individuals but also local custom-
ary leaders as well as local and state authorities involved in land administration 
about mediation in resolution of land disputes.91 Facilitating access to justice 
in this way involves helping individuals articulate their legal rights and inter-
ests during the settlement process and increasing the capacity of local authori-
ties, formal and customary, to mediate and resolve disputes effectively. 
	 Similarly, in Afghanistan, where refugees and IDPs have often been absent 
from their land and property for years or even decades, returnees face major 
obstacles in reclaiming land that has been occupied or sold, sometimes repeat-
edly by different parties and sometimes to local warlords and other powerful 
elites. In this largely agrarian country, where land is the key to one’s ability 
to maintain a livelihood, land ownership is closely linked to both economic 
and political power. Afghanistan’s high population growth rate and massive 
returns of refugees and IDPs have increased pressure on land and fuelled con-
flicts surrounding its ownership and use.92 Attempting to resolve land disputes 
through the formal justice system is extremely challenging, in part because of 
confusing land laws and regulations—some of which are contradictory, intro-
duced by different regimes over several decades—and a contentious system 
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of land ownership, the result of past seizures of land by some regimes and its 
redistribution to political and military elites. Because the formal justice sys-
tem in Afghanistan remains extremely weak and distrusted, especially in rural 
areas, about 80 percent of legal cases end up before traditional dispute resolu-
tion mechanisms (jirgas and shuras). These customary justice mechanisms tend 
to discriminate against women, among other problems. Returnees and the dis-
placed are disproportionately affected by these systemic problems in accessing 
justice, whether formal or customary, for resolution of land disputes.93

	 Again, NRC’s pragmatic approach seeks to address the immediate need 
of the displaced and returnees to resolve land disputes while simultaneously 
working to strengthen formal justice mechanisms and promote settlements 
that are equitable and fair for both men and women. NRC offers free legal 
assistance to returnees and the displaced to facilitate access to justice, work-
ing with cases in both the formal and customary justice systems. Furthermore, 
recognizing that improving the formal justice system will be a long-term pro-
cess, NRC provides training to both legal professionals (judges and lawyers) 
and community elders on resolution of land and property disputes, with the 
objective of achieving fair outcomes through the appropriate application of 
Afghanistan’s codified laws and Shari’a, rather than through the traditional 
informal system that often discriminates against female owners and claim-
ants.94 In facilitating fair resolution of land disputes for male and female IDPs, 
NRC’s approach is inclusive and empowering and therefore justice sensitive.

Non-State Authority in Urban Environments

The majority of displaced persons do not live in camps. They live outside 
camps with host families or dispersed in large urban environments. Often 
relocating clandestinely from official refugee and IDP camps, the displaced 
in urban environments are not formally separated from the local community 
and may therefore be invisible to the international community. Living invis-
ibly alongside economic migrants and other residents of poor communities, 
squatter slums, and shantytowns, the displaced tend to receive little assistance 
and are believed to be among the poorest and most vulnerable in post-conflict 
urban settings. When they lack documentation, refugees and IDPs are particu-
larly vulnerable, often suffering discrimination, unemployment, and lack of 
access to basic services.95 Some cities, such as Khartoum (with an estimated 
1 to 1.2 million IDPs), have no system for IDP registration, nor any means of 
tracking the displaced, many of whom live in dire circumstances. Urban refu-
gees and IDPs frequently lack the strong social networks on which they would 
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normally draw for information, material, and psychological support. Impov-
erishment further isolates the displaced in urban settings. When host munici-
palities lack the resources to meet the basic needs of displaced populations, as 
in Colombia, criminal gangs may emerge—or may be perceived to emerge—
from among them, creating fear and resentment among the host population 
and resulting in harassment of the displaced by authorities and local security 
forces.96 Refugees and IDPs may also be subjected to harassment by the civilian 
population and “are more likely to be the victims of looting, intimidation and 
extortion by militia and criminal groups in the urban area.”97 
	 Providing for basic safety and justice needs of the displaced in urban set-
tings poses distinct challenges in terms of involving local authorities. Local 
“authorities,” meaning those who exercise de facto control in a community, 
may or may not be state actors. In post-conflict and fragile states, state police 
and security forces may be inadequate or even absent from large urban slums. 
Refugees and IDPs may encounter the same broad levels of insecurity as their 
nondisplaced neighbors in terms of the absence of state security and justice 
systems or the presence of abusive and corrupt police and courts. Self-polic-
ing arrangements, or non-state community-level security initiatives, typically 
emerge in large urban slums. These may range from neighborhood watch-type 
arrangements to community patrols to vigilante groups and criminal gangs. 
In settings where central state authority has collapsed, local communities may 
respond to the absence of state systems and services with informal arrange-
ments for local safety and justice. For example, after the collapse of the central 
governmental authority in Somalia, policing-type functions were provided by 
“a variety of overlapping and fluid local authorities—ranging from militia to 
clan elders, Mafia-like rackets, and fundamentalist mosques.”98 
	 Informal or self-policing arrangements are recognized as shaping the phys-
ical safety and security of many post-conflict environments but have not been 
well studied to date. Ordinary citizens, seeking to defend themselves against 
violent and criminal behavior in an environment where the state is unable 
or unwilling to protect them, may create private self-defense units, vigilante 
groups, or local civil militia groups.99 There is a need to look at the specific 
informal structures that have emerged to provide some measure of security or 
justice in these areas. Such informal, non-state structures may be community 
based or may emerge less palatably from criminal gangs or as private com-
mercial initiatives. Non-state providers of physical protection or justice may 
be perceived as legitimate by the local community but may not uphold human 
rights principles. Community leaders may constitute the ruling authorities but 
may not dispense justice neutrally. In the absence of state capacity, how should 
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non-state actors—whether customary leaders or leaders of armed groups—
be engaged to better meet the security and justice needs of the displaced and 
returnees? Each situation must be assessed, and some displacement research-
ers maintain that popular non-state formations such as vigilante groups and 
civil militias should be monitored to ensure they are not committing abuses 
against those whom they ostensibly are protecting in the absence of state secu-
rity institutions.100 
	 Displaced persons are often new arrivals in communities and become 
more vulnerable when the host community experiences tensions and conflict, 
commonly over increased pressure on existing resources. In some contexts, 
displaced persons and returnees add further pressures to existing intercom-
munal tensions. In Dili, the capital of Timor-Leste, massive unregulated popu-
lation growth, in part because of people returning after previous periods of 
conflict, has intensified communal tensions resulting from unequal access to 
resources, competition over land and markets, and unemployment. In this 
complex and fluid situation, security—though also insecurity—is provided 
informally by groups of remobilized veterans and youths, martial arts groups, 
and numerous gangs. In urban Dili, a recent survey found that residents often 
were least likely to turn to police for security and safety, and that traditional 
authorities were the preferred means of resolving local disputes. However, 
resorting to traditional authorities is not a clear-cut means of accessing secu-
rity or justice, given the transient nature of the communities in which tradi-
tional leaders live.101 Some efforts to defuse future violence, which have met 
with some success, have used mediation involving traditional ceremonies and 
authorities such as village chiefs. But martial arts groups and gangs have not 
been involved in these initiatives.102 Furthermore, given a history of periodic 
outbreaks of collective violence, the continuing, almost complete impunity of 
the perpetrators of past violence is considered an important factor in predict-
ing future urban violence.103 
	 One approach to bridging divisions and mediating tensions has focused on 
strengthening the relationship between the displaced and host communities 
through the development of community safety processes, which bring both 
groups together and seek to encourage dialogue and strengthen the capaci-
ties of the community as a whole to resolve disputes and conflicts peacefully. 
This approach has been applied even where non-state armed groups consti-
tute the de facto local governing authority. In Somalia, a failed state whose 
population has been subjected to years of civil war, poverty, and famine, the 
security of large IDP populations is frequently in the hands of non-state armed 
groups who control large areas of state territory. In this context, where the 
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Transitional Federal Government in Mogadishu has been unable to establish 
its authority over the entire country in the face of resistance from Al Shabaab, 
some international actors supporting SSR have moved beyond the state-cen-
tric paradigm to engage with non-state armed groups. Where such a group 
is perceived locally as the legitimate governing authority, these actors have 
engaged with it to help it more effectively serve the security and justice needs 
of the local population, including the displaced. 
	 An example from Somalia is provided by a Danish NGO, Danish Demin-
ing Group (DDG), which works with the non-state armed group Ahlu-Sunna 
Wal-Jamaa (ASWJ), the governing authority in South Galkayo, the capital of 
Galmudug State. Galmudug State is a self-declared administration established 
by clan elders and ASWJ following the 2006 defeat of Mogadishu warlords. 
ASWJ provides security in the area administered by Galmudug State. South 
Galkayo contains many IDPs, and although past relations with the host com-
munity were good because of clan loyalties, the growing number of displaced 
persons threatens to increase both pressure on local resources and tensions 
with the host community. DDG operates in several ways to improve commu-
nity safety. For example, it works with two communities in South Galkayo to 
develop safety plans through participatory processes that give voice to IDPs 
and other members of each community in meeting inhabitants’ safety and 
justice needs. DDG has also provided training in conflict management and 
helped to establish community-based policing committees that serve as a link 
between formal security institutions (police officers trained and employed by 
the ASWJ-run Galmudug State) and informal security institutions (the clan 
leaders, to whom many in the community still turn in the event of a crime).104 
This case demonstrates that ensuring the physical safety of displaced persons 
in complex environments where there is no discernible formal state presence 
may require working with what does exist—informal and customary authori-
ties—and that even in such challenging environments, inclusive and participa-
tory approaches can be used to give voice to the concerns of the displaced and 
contribute to intracommunal dialogue. 

Access to Effective Remedies and Justice

One of the key criteria for a durable solution is that displaced persons, as vic-
tims of human rights violations, have full and nondiscriminatory access to 
effective remedies. The case of Colombia stands as a leading example of the 
role of law and the courts in seeking effective remedies and justice for displaced 
persons. Colombia’s Constitutional Court has in effect conducted continuous 
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oversight of the government’s response to internal displacement. The court’s 
judgments have relied specifically on the Guiding Principles on Internal Dis-
placement to determine the scope of IDP rights and the extent of state obliga-
tions to promote those rights and have been key influences on policies regard-
ing internal displacement. 
	 By the end of 2010, Colombia was vying with Sudan as the country with the 
most internally displaced persons in the world, numbering between 3.6 and 5.2 
million.105 Because of the country’s long history of internal conflict, there has 
been a constant flow of displaced persons, usually from rural to urban areas. 
Displacement has disproportionately affected women, indigenous people, and 
the Afro-Colombian minority. Arbitrary displacement is included as a crime 
in the Colombian Penal Code. The relevant provision goes beyond the mini-
mum standard of defining arbitrary displacement as a crime against human-
ity or a war crime. It criminalizes acts that through violence or other coercive 
measures arbitrarily cause one or several members of the population to change 
their residency and imposes a prison sentence of fifteen to thirty years, a fine, 
and a ban from public office for five to ten years.106 In 1997 Law 387 was passed, 
establishing the processes by which IDPs could register with the government 
in order to achieve displaced status and become eligible for emergency human-
itarian assistance. Law 387 was passed before the articulation of the Guiding 
Principles on Internal Displacement and constituted a major achievement in 
establishing IPD rights; however, successive governments have failed to imple-
ment the law effectively, particularly by failing to allocate sufficient funds to 
the agencies it established to provide support to IDPs.
	 Between 1997 and 2008, Colombia’s Constitutional Court ruled seventeen 
times that the state had violated the fundamental rights of IDPs.107 In January 
2004, it handed down a landmark ruling that deemed the inhumane conditions 
in which IDPs lived “unconstitutional” and required the relevant national and 
local authorities to take action. The court declared in sentence T-25/04 that as a 
result of the failure of the authorities to provide the displaced population with 
effective protection, thousands of IDPs experienced “multiple and continuous 
violations of their human rights.”108 It ordered that budgetary resources and 
institutional (administrative) resources be increased and established minimum 
mandatory levels of protection of IDP rights to be provided in an effective and 
timely manner. The court further required the government to establish outcome 
indicators regarding the enjoyment of rights of the displaced—in other words, 
mechanisms to monitor the effectiveness of the government’s own policies—
and to provide regular updates on its progress in protecting those rights. Faced 
with government inaction, the court then set out guidelines for the indicators. 
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	 The Constitutional Court decision resulted in increased funding for IDP 
programs and permanent evaluation mechanisms, including indicators for 
measuring progress in the realization of IDP rights.109 Nevertheless, many 
problems continue to afflict IDPs in Colombia. IDP leaders and representa-
tives continue to be subject to persecution, often by illegal armed groups. 
Subsequent rulings by the court have upheld and given further legal force to 
the protection of IDP rights. In decision Auto no. 200 of August 13, 2007, the 
court noted that urgent action by the Colombian authorities was required to 
protect the right to life and personal security of leaders and representatives of 
IDPs in special risk situations.110 A 2008 ruling, recognizing that women were 
particularly affected by conflict and displacement, required the government to 
create thirteen programs specifically targeted at IDP women.111 More recently, 
in 2009, the court required the government to address underregistration of 
IDPs in the government registry, the Unified Registry of Displaced Population 
(RUPD), which is the only way IDPs can access special assistance. The govern-
ment was also ordered to conduct information campaigns, register applicants 
rejected previously, share information between the RUPD and other govern-
ment databases, and register children born to IDPs after they had registered.112 
	 Although severe problems persist for many of Colombia’s internally dis-
placed, the role of the Constitutional Court has been significant in narrowing 
the gap between legislation and policy, on the one hand, and the reality of how 
government agencies treat IDPs, on the other. The court has made more than 
one hundred rulings on IDPs since its landmark decision in 2004, and these 
have forced the development of government policies helping IDPs to reclaim 
some of their fundamental rights.113 However, while important progress has 
been made, significant challenges remain regarding the institutional capacity 
and will to apply existing laws and implement government policies to arrive at 
durable solutions for Colombia’s IDPs.
	 In the view of one legal analysis, even more important than the Constitu-
tional Court’s enforcement of the Colombian government’s obligations under 
Law 387 was its affirmation through sentence T-25/04 that tutela actions could 
be brought by third parties on behalf of IDPs. This has provided an impor-
tant measure of political empowerment for IDPs.114 A tutela action allows any 
individual whose rights are being violated or are in threat of violation to infor-
mally bring a case without an attorney before any judge. The judge must pri-
oritize tutela actions and must render a decision within ten days.115 The tutela 
in effect gave IDPs, whom the Constitutional Court recognized as often being 
vulnerable, greater access to the Colombian court system. Instead of having 
to bring a claim personally, T-25/04 established that organizations created 
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to help IDPs defend their rights could file collective tutela actions.116 In prac-
tice, this enabled more claims to be brought before the courts and gave IDPs 
a stronger political voice in Colombia.117 This decision was in effect a justice-
sensitive reform; by allowing collective tutela actions, it increased access to 
justice for IDPs who would most likely be unable to undertake such actions 
individually, and by widening the scope of the measure to include more IDPs 
in the legal process of tutela, it legally empowered them to take greater control 
of their own lives. 
	 The role of the Colombian Constitutional Court highlights an aspect of 
JSSR that has been largely unexplored. In defending the constitutional rights 
of IDPs and holding the government to its commitments, the court has been 
an important governance actor. In its judicial oversight role, it functions as an 
independent check on government. Through specific decisions, such as that on 
tutela actions, it helps to achieve fair outcomes for those who are among the 
most vulnerable in Colombian society. Consideration of its role regarding the 
displaced shifts the focus away from the typical SSR concerns about dysfunc-
tional security and justice institutions and toward the political, economic, and 
social problems of this disadvantaged group. In this sense, the court’s engage-
ment with IDP issues highlights that, above all, a justice-sensitive approach 
should not lose sight of the human problems that need to be addressed, and 
that while reforming aspects of security and justice institutions may be part of 
the solution, other parts may require different or broader initiatives.

Conclusion

This chapter has argued that JSSR shares with those working to achieve durable 
solutions an interest in finding means of ensuring the longer-term safety, secu-
rity, and justice needs of IDPs and refugees. Efforts to improve the account-
ability, legitimacy, integrity, and inclusiveness of security and justice arrange-
ments are fundamental to meeting these needs. 
	 One of the lessons that emerges is that the failure to adopt a holistic 
approach to reform will likely limit if not undermine the effectiveness of ini-
tiatives to mitigate harm at all stages of displacement, including the protec-
tion-from-immediate-harm phase. State policing is closely linked to the for-
mal justice sector, and attempts to improve law enforcement responses will 
fail if concomitant efforts to improve prosecution and penal responses are 
not also made. As demonstrated by both the Darfur and Chad cases, polic-
ing measures that were not accompanied by efforts to address impunity and 
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prosecute perpetrators of crimes and violence against displaced persons were 
at best Band-Aid solutions that were not sustainable over the long term with-
out broader reform, and as such could only be considered partially successful. 
More broadly, a justice-sensitive approach to SSR that responds to the needs of 
the displaced must focus not only on safety and security arrangements but also 
on access to justice. Moreover, security and justice needs should be analyzed 
together, with the objective of formulating integrated, coordinated solutions. 
This interrelationship between security and justice is vividly demonstrated by 
the issues surrounding land ownership and the inability to address long-term 
insecurity or find durable solutions for displaced persons who are unable to 
resolve disputes to reclaim seized or occupied land or property. 
	 In the case of Chad, efforts to improve security for IDPs through the DIS 
were not coordinated or integrated with efforts (which were high risk and 
poorly crafted) to address justice deficits, nor were they linked with continu-
ing and profound governance deficits. The DIS made arrests and was relatively 
successful in terms of increasing protection for IDPs and humanitarian work-
ers, but suspects were released because of dysfunction in the justice sector. A 
JSSR focus shows that it is important to coordinate humanitarian assistance 
for returnees with development efforts and not persist in treating them as con-
secutive endeavors. However, justice sector reforms almost uniformly take 
longer to implement than police reforms, and finding ways to reconcile the dif-
fering paces of successful reform requires more research. 
	 Furthermore, since displacement commonly takes place in conflict-affected 
environments, usually in fragile states, both formal and traditional justice sys-
tems must be considered as a locus for JSSR. While much attention in transi-
tional justice has rightly focused on countering impunity for the worst abuses 
of human rights, including forced migration, the justice needs of refugees and 
IDPs and other vulnerable and marginalized communities cannot be ignored. 
It is clear that efforts must focus not only on central state justice structures but 
also on justice at the grassroots level, which is often poorly served or not served 
at all by the formal justice system in post-conflict environments. The overrid-
ing majority of people in fragile states turn to informal, traditional, or alterna-
tive justice mechanisms to resolve interpersonal and intracommunal disputes. 
	 This chapter has argued for a shift in how we think about and respond 
to the immediate physical protection needs of the displaced. Humanitarian 
efforts that focus only on meeting basic needs have sometimes been ad hoc 
and often ineffective because of the failure to address the broader context in 
which conflict, predation, and impunity thrive. Wherever possible and appro-
priate, the international community should ground protection responses in a 
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wider understanding of the systemic security- and justice-system deficits and 
provide and encourage protection in a way that promotes the transformation 
of dysfunctional security and justice sectors. 
	 One added value of approaching displacement from a JSSR perspective 
is the increased likelihood of reforms being sustainable. JSSR’s emphasis on 
efforts that build legitimacy, accountability, integrity, and citizen empower-
ment is qualitatively distinct from quick-fix efforts, as seen sometimes with 
purely capacity-building efforts. The emphasis on building a relationship of 
trust and accountability between the population and the providers of secu-
rity and justice, whether the provider is a state or a non-state or traditional 
actor, is inherently holistic and more likely to result in durable solutions for 
the displaced. 
	 One of the major challenges in developing more effective responses to dis-
placement is overcoming the compartmentalization of approaches by the jus-
tice, humanitarian, peacekeeping, and development communities. While there 
has been some progress in the development of physical protection instruments 
in the context of integrated missions, there remains a long way to go, particu-
larly at the level of strategic reform. The history of the UN mission in the DRC 
underscores the necessity for SSR to address issues of integrity, accountabil-
ity, and legitimacy. In the absence of these justice-sensitive elements, military 
reforms that have merely blended former combatants with the Congolese mili-
tary, without human rights vetting, retraining, or an integrated command, not 
only continue to fail to meet the essential security needs of civilians but are 
also likely to result in further abuses. 
	 The efforts of the international community to enable minority returns as 
a central mechanism of peacebuilding in post-war Bosnia similarly demon-
strate the links between returns; security; property reclamation; unbiased 
laws; fair enforcement by police, prosecutors, and courts; and other elements 
such as access to local services and employment opportunities. Improving the 
accountability and legitimacy of the courts and empowering citizens seeking 
to reclaim their property has been essential to developing the durable solution 
of minority returns in Bosnia, but it is only one of several necessary interre-
lated reforms in local and national governance.
	 Finally, what emerges from this overview of security and justice initia-
tives toward the displaced is the value of a justice-sensitive approach to SSR 
in maintaining a focus on the broader objective of attaining fair outcomes 
for IDPs and refugees, who are often among the most vulnerable victims of 
conflict. Reforming security and justice systems is a challenging undertaking 
and requires complex multidimensional efforts, political insight, and technical 
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expertise across a diverse range of disciplines. These efforts accordingly tend to 
concentrate attention at the level of laws, institutions, and procedures. With-
out challenging the importance of such efforts, the justice-sensitive approach 
helps to shift attention from a narrow focus on institutions back to the secu-
rity and justice problems and needs of people.
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Although transitional justice processes are intended to help heal and restore 
society following conflict or authoritarian rule or both, marginalized groups 
often struggle to make their voices heard during such processes.1 These 
groups include those who have been displaced and, within that category, those 
who have specifically faced gender-based violence and injustice. In this chap-
ter, I explore the relationship between transitional justice and forced migra-
tion from a gendered perspective. I argue that a gendered perspective on jus-
tice in the aftermath of conflict and displacement is important for those who 
have suffered gender-based abuses and for ensuring that transitional justice 
mechanisms are more fully engaged with their contexts. Furthermore, from 
an advocacy perspective, the struggle to open up space for displaced groups to 
be heard might be facilitated by collaboration between the two “fields” of dis-
placement and transitional justice, and along these lines, I argue that gendered 
understandings of displacement need to be embedded in the discussions, pro-
cesses, and goals of transitional justice from which they are currently sidelined.
	 I begin the chapter with an outline of the lack of convergence between the 
fields of displacement and transitional justice and how such a convergence is 
necessary to restore the bond of citizenship between the displaced and their 
state. I then view the interaction of the two fields through a specific gender 
lens, exploring the many areas of gender injustice that characterize all stages 
of the trajectory of displacement, thereby showing the need for issues of gen-
der justice to be embedded in any transitional justice mechanisms that deal 
with the fallout from displacement. I outline three approaches to the pos-
sible convergence of displacement and transitional justice from a gender 
perspective: (1) ensuring that displaced groups have a voice in transitional 
justice processes so that those processes develop displacement-sensitive 
approaches to understanding and responding to crimes, particularly those 
that lead to additional gender-based marginalization, (2) incorporating tran-
sitional justice approaches into discussions about and the implementation 
of durable solutions, and (3) highlighting the transformative potential of 
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transitional justice for gender-based crimes committed before, during, and 
in the aftermath of displacement. I conclude the chapter by discussing ways 
of mending the broken bond of citizenship and by considering some of its 
gender-specific dimensions.

Displacement and Transitional Justice:  

A Need for Convergence?

To date, the fields of displacement and transitional justice have, in practice, 
remained largely disconnected.2 The lack of convergence is curious given that 
both fields focus on the fallout from armed conflict, repression, and human 
rights abuses on a scale that too often prizes people out of their homes and 
forces them to live in exile, sometimes for decades, and that it is the very causes 
and consequences of this violence that transitional justice seeks to address. 
Furthermore, both are concerned with addressing the political implications of 
conflict, at least at a theoretical level.
	 While curious, however, this disconnect is also somewhat predictable. 
Practical considerations of context and sequencing are partly responsible. 
In terms of context, displacement takes place either physically outside of the 
country, in the case of refugees, or in spaces that are often neglected and mar-
ginalized within the national setting, in the case of internally displaced persons 
(IDPs), and displacement actors may therefore be forced to work far afield from 
their transitional justice counterparts, making coordination difficult. In terms 
of sequencing, transitional justice mechanisms tend to be an “after-the-event” 
engagement (the event, in this case, being displacement), which can further 
complicate efforts to bring actors in both fields together. 
	 Yet the divergence between the fields is not simply about a lack of coordina-
tion. In many respects, it is a product of the ways in which the goals of refugee 
protection (which, in practice, are defined primarily in humanitarian terms) 
and those of transitional justice are constructed.3 The former have evolved 
from their more political roots into an overtly humanitarian enterprise, lead-
ing to a strong assumption that refugees and internally displaced persons are 
a humanitarian problem that can be fixed with adequate international aid 
money, particularly in situations of mass exodus.4 This depoliticizing of the 
humanitarian space has disconnected displaced people from the wider politi-
cal context and violence that led to their exile and, by extension, leaves them 
marginalized in peace processes, political transitions, and other mechanisms 
that are designed to allow them to return home and genuinely reintegrate (at a 
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social, economic, cultural, and political level). Indeed, return is constructed as 
a simple process of stepping over the border with the promise of a few months’ 
supply of food,5 rather than as the basis for a restoration of the political con-
tract broken by exile.6 
	 While a broader array of actors come into play at the point of return as 
returnees are absorbed into wider development and peacebuilding strategies 
(where those strategies exist), specific issues of displacement often get lost 
among the overwhelming number of demands that characterize any post-con-
flict or post-authoritarian context. Therefore, the political dimension to forced 
migration remains somewhat implicit.
	 On the other hand, transitional justice—defined as “the full range of pro-
cesses and mechanisms associated with a society’s attempts to come to terms 
with a legacy of large-scale past abuses, in order to ensure accountability, serve 
justice and achieve reconciliation”7—arguably has a strong level of political 
engagement, whether implicitly or explicitly, and as such is often discussed 
in different spaces from the more humanitarian-dominated forced-migration 
discussions.8 For instance, Pablo de Greiff provides a formulation for the goals 
of transitional justice that clearly incorporates the broader political and secu-
rity context:

Transitional justice refers to the set of measures that can be imple-
mented to redress the legacies of massive human rights abuses, where 
“redressing the legacies” means, primarily, giving force to human rights 
norms that were systematically violated. A non-exhaustive list of these 
measures includes criminal prosecutions, truth-telling, reparations, and 
institutional reform. Far from being elements of a random list, these 
measures are a part of transitional justice in virtue of sharing two medi-
ate goals (providing recognition to victims and fostering civic trust) and 
two final goals (contributing to reconciliation and to democratization).9

As these goals demonstrate, transitional justice, with its imperative to right 
wrongs, is a significant tool, which could potentially be used to address what 
is often a massive deficit in justice in the aftermath of displacement and to 
work toward the breaking of vicious cycles of conflict that generate displace-
ment, thereby ensuring that solutions become genuinely durable. I therefore 
argue in this chapter that the transitional justice discourse has the potential to 
reconnect forced-migration discussions to their political roots—to move them 
away from being predominantly livelihood or humanitarian assessments and 
toward more social and political engagement, not least through the recogni-
tion of displaced persons as rights-bearers. 
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	 In particular, transitional justice mechanisms can play a key role in ensur-
ing that rhetoric about the protection of forced migrants reaches the ground. 
In as much as displacement represents a violation, or a series of violations, 
of the rights of those who have been displaced, transitional justice processes 
present an opportunity to address some of the injustices associated with 
forced migration and to ensure that displaced persons are genuinely treated as 
rights-bearers. The turmoil of violence that uproots people from their homes; 
the chaos of flight; the experience of exile, which is often characterized by con-
tinued insecurity and a lack of protection; and the fraught process of return 
(as the most favored of the three so-called durable solutions10) all represent a 
litany of human rights abuses that need to be acknowledged and addressed if 
displacement is to be truly resolved. 
	 The national and political focus of transitional justice—which can be seen 
as a restricting factor in the context of displacement, where people have often 
physically removed themselves from the polity—actually makes distinct sense 
in any discussion on the resolution of displacement. By definition, displace-
ment represents a rupture between the individual and his or her homeland; it 
is a clear demonstration of a government’s failure to protect—or, worse still, 
of its role as the perpetrator of abuses against its citizens. Displacement repre-
sents a failure on the part of a government to ensure the safety of its citizens, 
whether they are refugees who have fled over an international border or IDPs 
who have remained within their state. And if displacement and conflict are 
representative of a break in the bond between citizens and the state, appropri-
ate and meaningful forms of justice in the aftermath of conflict represent the 
potential restoration of that bond—the foundation on which the future stabil-
ity of the country lies—and a reinstatement of “the right to have rights.”11 In 
other words, the very fact that those who have been displaced have been physi-
cally removed from the national arena or discourse makes their engagement in 
transitional justice processes all the more crucial. 
	 Yet despite the many areas of overlap, in practice, synergy between the 
two fields is lacking. On the one hand, there has been a general failure to place 
issues of justice and the broader political implications of displacement within 
the parameters of so-called refugee or IDP protection—both during displace-
ment and in the implementation of durable solutions. On the other hand, 
despite both the scale and implications of displacement, the field of transi-
tional justice has remained relatively silent on the issue, and until now, there 
has been no study of refugees or IDPs and their relation to transitional jus-
tice.12 As a result, displaced populations rarely participate in the negotiation 
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of transitional justice mechanisms, and those mechanisms rarely address the 
concerns of displaced persons as substantively as they could. 
	 That said, there are signs that the discourse is beginning to shift. In Colom-
bia, as Donny Meertens puts it, “formerly in a ‘humanitarian category’, recent 
debates on victimhood place [displaced persons] in a ‘rights category’—that is, 
as victims of conflict with a right not only to humanitarian assistance and eco-
nomic recovery, but also to truth, justice and reparations.”13 Likewise, in Kenya 
IDP-related issues have been placed firmly on the transitional justice agenda: 
the Truth and Justice Reconciliation Commission (TJRC) developed procedures 
and recruited people to specifically target IDPs for recorded statements and 
took statements from refugees living in camps in neighboring Uganda.14 Simi-
larly, there has been considerable discussion about the need to engage with the 
thousands of Sudanese IDPs displaced by conflict in any potential post-conflict 
reconstruction process, including the need to somehow fill the chronic deficit 
of justice in Darfur. Furthermore, the argument is being made that any repa-
triation process that includes the recovery of land and other property is, in and 
of itself, an enactment of transitional justice.15 
	 In sum, dealing with the fallout from forced migration is critical to the 
future reconstruction of the state in the aftermath of conflict and to the reforg-
ing of the essential bond of citizenship. While those who have been displaced 
are not the only ones who have had this bond broken, their ability to return 
home and reactivate their citizenship is a crucial indicator that peace has been 
restored and that some degree of justice has been provided. The restoration of 
this bond therefore lies at the heart of the relationship between transitional 
justice and displacement and forms the basis for genuinely durable solutions 
to displacement. Conversely, the failure to address the injustices that gener-
ated and were created by displacement threatens to derail, or certainly calls 
into question, the integrity of any transitional justice process and the potential 
durability of peace. 

The Gender Dimension

So where does gender fit within this discussion? Given that no group of dis-
placed people is homogeneous, it is vital to have an understanding of the indi-
viduals or communities that make up such populations, which in turn may 
lead to the formulation of appropriate responses to the injustices they have 
suffered. In pushing for connectivity between displacement and transitional 
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justice, therefore, I assert that any relationship will be meaningless if it is not 
somehow disaggregated in order to ensure that responses are contextually 
appropriate; it is all too easy to pay lip service to the need for transitional jus-
tice and far harder to define what that justice might and should look like in 
practice.16 Equally, it is important to recognize not only where the points of 
convergence might lie but also where, realistically, they do not. 
	 One approach to addressing this challenge is to view displacement and 
transitional justice responses through a gender lens—to look at some of the 
specific gender injustices related to any given context of forced migration. 
A gender lens reveals the need to ensure contextually relevant and timely 
responses. As Laurel Fletcher and Harvey Weinstein have argued, “We suggest 
that the appropriate sequencing is to first gain a comprehensive understanding 
of the local context and then to ask what, whether, and when transitional jus-
tice interventions should be initiated.”17 Such issues of context and sequenc-
ing, important in any transitional justice process, are only highlighted when 
dealing with displacement, which by definition incorporates geographical dis-
persal and therefore calls for different experiences, timescales, and processes 
to be taken into consideration. 
	 Deploying a gender lens provides one possible framework for promoting 
a nuanced and contextually relevant approach to considering the relationship 
between displacement and transitional justice. Specifically, it is argued here, a 
gender lens brings a measure of social analysis into the discussion, helping us 
identify and describe social patterns of exclusion and providing a means for 
exploring ways of addressing structural inequities. It gives substance to any 
discussion that focuses on assessing and responding to violations experienced 
by the displaced.
	 It is important to stress that the notion of gender refers broadly to injustices 
that can be suffered by men, women, boys, and girls. Human rights violations 
are often gendered, in the sense that some violations are more often inflicted 
on persons of a given gender. Also, those of different genders are likely to expe-
rience and respond to violations differently. A gender lens helps us to under-
stand patterns of violations and responses that are not necessarily limited to 
women and girls and reflects an increasing recognition of the need for a more 
nuanced understanding of masculinities and their relationship to transitional 
justice mechanisms.18

	 To a certain extent, discourses surrounding both displacement and transi-
tional justice have increasingly recognized—in theory if not in practice—the 
need to ensure gender sensitivity at some level, though this is especially true 
of displacement.19 While gender is not included in the international definition 
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of a refugee as a person with a “well-founded fear of being persecuted for rea-
sons of race, religion, nationality, membership of a particular social group, 
or political opinion,”20 in 2002 the Office of the UN High Commissioner for 
Refugees (UNHCR) issued guidelines for state parties and those conducting 
refugee status determinations on the need for gender-sensitive assessments 
of cases, which noted that although gender is not specifically referenced in 
the refugee definition, “it is widely accepted that it can influence, or dictate, 
the type of persecution or harm suffered and the reasons for this treatment. 
The refugee definition, properly interpreted, therefore covers gender-related 
claims. As such, there is no need to add an additional ground to the 1951 Con-
vention definition.”21 
	 At the same time, there has been increasing recognition that transitional 
justice processes have tended to overlook the issue of who is included in and 
excluded from transitional justice decisions, especially—but not limited to—
women and displaced persons.22 With a growing awareness that the concept 
of “untold numbers,” or the lack of agency attributed to groups of exiles, is 
not good enough,23 a push for transitional justice processes to be far more 
cognizant of categories of exclusion, including gender, is gaining momen-
tum.24 There is a need, for instance, to better understand and respond to 
women’s experiences of violations as well as those of other categories of peo-
ple who suffer gender-based violence. Indeed, the failure to include these spe-
cific experiences—as with the failure to incorporate the explicit concerns of 
the displaced—ultimately undermines the ability to respond to the true social 
cost of violence. 
	 Furthermore, there has been a growing understanding of the transformative 
potential of transitional justice processes when discussing gender-specific 
injustices—the opportunity to address not only the specific gender violations 
of conflict or authoritarian rule but also the deeper structural disparities that 
provide the context for, if not the direct causes of, conflict and human rights 
violations. This is in part because the provision of legal responses to rights 
violations offers a chance to assess the gender sensitivity of those responses—
“an unusual laboratory,” as Fionnuala Ni Aolain puts it.25 Transitions, there-
fore, “provide opportunities to further gender justice, in particular through the 
implementation of a gender-sensitive transitional justice agenda. Transitional 
justice processes can be leveraged not simply to secure justice for individual 
human rights violations, but also to address the context of inequality and 
injustice that gives rise to conflict, transforming the structures of inequality 
that underpin this violence.”26 Moreover, one could suggest that applying such 
logic to displacement contexts might help to identify and begin to address 
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structural inequalities that might make certain segments of the population 
more vulnerable to displacement.
	 However, in reality, international law—and as a result, transitional justice—
often fails to “capture” women’s experiences of conflict and violation.27 Where 
the law does recognize the gendered dimension to violations, implementa-
tion does not. For instance, UN Security Council Resolution 1820, passed in 
2008, provides important guidance for both states and civil society on issues 
related to sexual violence during conflict. It recognizes sexual violence as an 
impediment to international peace and security and demands that all parties 
to armed conflict “take appropriate measures to protect civilians . . . from all 
forms of sexual violence,” including training and other preventive measures.28 
It also references the importance of ending the culture of impunity in many 
countries emerging from conflict.29 Importantly, the resolution also allows the 
Security Council to consider sexual violence in establishing and maintaining 
sanctions regimes.30 Yet in practice, little has been done to implement this and 
subsequent resolutions. 
	 This chapter, then, contributes to a growing body of literature that pushes 
for transitional justice mechanisms to become more gender nuanced in policy 
and practice, by considering what this might look like for those individuals and 
communities that have suffered displacement. It is a preliminary exploration 
of some of the issues surrounding this topic that is by no means intended to be 
an exhaustive examination of the relationship between transitional justice and 
displacement from a gender perspective.

Gender Dynamics Within a Displacement Context

While the majority of conflicts today take a heavy toll on the civilian popula-
tion in general, such conflicts, which can lead to displacement, often have a 
strongly gendered dimension to them. Although it is hard to generalize, the 
prevalence of sexual violence is perhaps the most tangible example: while 
sexual violence is often nondiscriminatory in its reach (all are potential vic-
tims),31 it is common for certain groups to be at particular risk. Mayan women, 
for instance, were specifically targeted in la violencia in Guatemala, which in 
turn was a factor in their displacement.32 Notoriously high levels of sexual vio-
lence are increasingly coming to light in the eastern Democratic Republic of 
Congo, where vast numbers of people have been internally displaced. In addi-
tion to sexual violence, other gender dynamics can play a role in displacement. 
For instance, young men might be specifically in danger of forced recruitment 
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within a context of ongoing conflict or under an authoritarian regime that sees 
young men as a threat to national security, or women might flee their homes 
because their husbands or other men within their households have been killed 
and they feel particularly vulnerable as a result. 
	 In exile, the violence of war is often replaced by other injustices, some of 
which have a clear gender dimension. Once again, sexual violence, including 
exploitation and abuse, is a well-known and high-risk problem.33 It is often 
linked to the economic hardships associated with displacement: within both 
camp and noncamp/urban environments, poor access to basic services can 
force men and women to resort to harmful measures to survive—working 
as commercial sex workers, trading sex for food or shelter, or illegally hawk-
ing goods on unsafe streets.34 Likewise, those living in camps are often vul-
nerable to sexual violence from rebel groups operating in the area as well as 
from government forces;35 the notion of camps being places of sanctuary and 
protection is too often far from reality. For instance, extensive documentation 
shows that girls and women collecting firewood continue to be vulnerable to 
attack as they leave the central areas of camps in Uganda.36 As Binaifer Nowro-
jee explains, “Refugee and displaced women, uprooted from their homes and 
countries by war, internal strife, or natural catastrophe are vulnerable to vio-
lence both as a result of the surrounding problem and because of their depen-
dency on outsiders for relief provisions. The internally displaced are further at 
risk because the abuses they seek to escape are often being committed by the 
very government that should afford them protection.”37

	 In addition to problems of sexual violence, displacement can have a pro-
found effect on gender relations, with regard to both the role of women in 
households and communities38 and the role of men in providing for their fami-
lies. While many of these tensions are likely to have predated displacement, it 
is particularly true that in a context of restrictions on freedom of movement 
and limited access to livelihoods, men’s traditional roles are effectively taken 
over by agencies such as UNHCR and the UN World Food Programme, which 
provide their families tents to sleep in and food to eat. As a result, women 
often find UNHCR to be a “better husband.”39 Outside the camp environment, 
other problems exist. Ruth Judge writes about the precarious situation many 
young refugee men find themselves in as a result of stereotypes and assump-
tions made about them. In particular, advocacy efforts too often exclude these 
men in a context in which the vulnerability of women and children is strongly 
emphasized.40 
	 While one could interpret such challenges to rigidly defined “traditional” 
roles in a positive light in as much as they are a potential driver of social 
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transformation, too often the consequences are overwhelmingly negative. The 
anger and helplessness felt by many refugee men as a result of this construc-
tion of gender relations are often channeled against women, leading to violent 
behavior toward women as men try to assert their traditional dominant roles.41 
This is only exacerbated by a context in which the ability of people to absorb 
additional change is likely to be limited. Social and cultural norms and net-
works that men and women would normally rely on to help them address prob-
lems such as domestic violence seldom exist in a camp environment or abroad, 
leaving victims of such abuse particularly vulnerable.42 Men in the camps often 
leave to seek work in urban areas in order to support their families. Their legal 
status then becomes ambiguous, and they must confront a plethora of prob-
lems, including assumed associations with rebel, criminal, or political elements, 
and suffer an array of abuses, including arbitrary arrest and, at times, rape.43 
	 At the point of return, gender dynamics can play an important role in the 
ability of groups and individuals to safely reintegrate. In particular, security 
concerns can (re)emerge as people return, not least for those who have suf-
fered gender-related crimes and in instances where perpetrators remain in 
return communities—which is often the norm rather than the exception.44 
However, once again, humanitarian norms tend to dictate the return process, 
and specific protection concerns are often overlooked or ignored as a result. 
And large repatriation exercises can leave little room for refugees who have 
suffered specific injustices—such as those that relate to gender-based vio-
lence—to voice fears over their safety at the point of return. 

The Gender Disconnect

Despite these realities, in practice gendered understandings and responses to 
forced migration are often seriously lacking. Gender “mainstreaming,” while 
recognized as critical in many areas—including both the development and 
humanitarian spheres—still lags chronically behind in terms of implementa-
tion.45 The international relief community, which is often the main presence 
within displaced-person camps, has been slow to respond with any effec-
tiveness to these issues. Although guidelines on the protection of women in 
camps have been developed, ongoing empirical research suggests that their 
implementation is still hugely inadequate,46 as specific gender needs continue 
to be responded to in token ways by UNHCR and its implementing partners.47

	 Furthermore, although development goals might converge with the goals 
of transitional justice more generally, especially in the area of redress, in 
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practice, development organizations can be reluctant to engage with wider 
issues of justice.48 In particular, they rarely engage with the more politically 
sensitive areas of compensation or redress or with legal issues relating to land 
rights, citizenship documentation, marriage status, and other factors that are 
critically important for reintegration and that often relate directly to gender-
specific issues. 
	 Thus, much of what passes for gender mainstreaming remains relatively 
palliative: while the provision of assistance can deal with certain economic dis-
parities, ideological underpinnings that feed discrimination are far harder to 
address.49 For instance, too often humanitarian actors believe that they have 
ticked the gender-sensitive “protection” box by locating a borehole or a toilet 
in an accessible location. This important, but nevertheless superficial, adher-
ence to gender-specific dynamics in a displaced context does little to address 
the deep-rooted systemic injustice that lies behind gender divisions.50

	 Tackling the problems of sexual violence prior to, during, and after displace-
ment is a particularly significant area of neglect. For instance, women who have 
had experiences that are painful and difficult to describe often face specific 
problems when making their cases for asylum, even more so when the inter-
viewers are male.51 Furthermore, one of the characteristics of sexual violence is 
underreporting of the crimes committed because of fear of reprisals, mistrust 
of authorities, and the stigma associated with such crimes, and victims are at 
risk of long-lasting and severe health problems—both mental and physical—
as a result.52 In a context of displacement, underreporting only increases. The 
stigma of rape within a settlement environment—where privacy is often com-
promised—cannot be overemphasized. UNHCR officials report situations in 
which refugee families have begged them to relocate their daughters to another 
camp after they have been raped because of the stigma on the family.53

	 Lack of access to justice within camps is compounded by the fact that 
refugee or IDP camps and settlements are often perceived and run as if they 
were isolated islands outside national jurisdiction, particularly in cases where 
UNHCR or other international actors effectively run the camps in a context of 
limited national capacity. Linked to this is the somewhat xenophobic notion 
that what takes place inside the camp is irrelevant to wider national processes 
unless it has a direct bearing on the “outside.”54 As a result, the response to 
sexual violence and other gender-related injustices is often hugely inadequate 
or inappropriate, with minimal coordination taking place with other bodies or 
organizations that might have the capacity and expertise to help. Susan Har-
ris Rimmer, for instance, points out the failure of UNHCR to gather informa-
tion about the gendered experiences and needs of displaced women that could 
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have been used by the Commission for Reception, Truth and Reconciliation 
in Timor-Leste (Comissão de Acolhimento, Verdade e Reconciliação de Timor-
Leste—CAVR). In this way, “the truth-telling goals of the CAVR project were 
compromised by the failure of refugee protection and the limited script offered 
to returnees.”55 
	 This isolation of camps is compounded by the fact that community lead-
ers often act in cases that, under their country’s national law, should be heard 
by state courts, and these cases are therefore more vulnerable to preexisting 
cultural conditioning and discrimination. For example, all community leaders 
in camps are typically men. Guglielmo Verdirame and Barbara Harrell-Bond 
found in Kenya’s Kakuma camp that most people who had been imprisoned 
were being held for adultery and that often the woman was the one imprisoned 
while the man was given a fine.56 Furthermore, because gender discrimination 
is generally considered to be a “cultural” issue, UNHCR and other humanitar-
ian actors seldom get involved.57 In this way, institutions can too easily rein-
force and perpetuate gender discrimination.58 
	 In addition, the way in which humanitarian-assistance structures construct 
the notion of vulnerability can further that discrimination: women and chil-
dren are typically classified as “vulnerable” to the exclusion of men. As Liisa 
Malkki puts it, women are viewed as being more “true” refugees, as the vic-
tims of war rather than the perpetrators.59 Thus, the oft-used cliché in humani-
tarian circles that “the majority of refugees are women and children” (which 
could likely be said of any cross section of the population around the world, 
displaced or not) has become a somewhat unhelpful truism—and in some 
cases is simply inaccurate.60 All too frequently, male refugees and IDPs are left 
to cope not only with the violations that led to their displacement but also with 
the layers of injustice that are added by their experience of exile. 
	 In addition, although humanitarian groups are aware of “vulnerable 
groups” within the return process—including women-headed households—
in practice this often amounts to little more than their providing of some extra 
supplies. Indeed, in many cases, it does not even translate into such minimal 
support: in Burundi, women were left sleeping under trees with their children 
at the point of return, unable to access land, reconstruct their homes, or pro-
vide for their families despite having been identified as “vulnerable.”61 Human-
itarian engagement, therefore, even at its most effective, is not an intervention 
that seriously addresses gender-based injustice.
	 Another example of such a lack of awareness can be seen in efforts that were 
made to resolve displacement in Timor-Leste in 2006, where money that was 
given to returnee families was wrongly appropriated and as a result enforced 
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rather than challenged discriminatory practice. Violence in and around Dili 
that year led to significant internal displacement, which at its peak saw close 
to one hundred thousand people living in IDP camps. When the camps even-
tually began to close, kiosk owners called in debts for payment. Although it 
was largely female IDPs who had relied on credit for the small necessities of 
life, often accumulating considerable debt during their time in the camps, they 
were not the ones selected to receive returnee payments from the government; 
instead, payment was made to the male heads of households. The numbers of 
men simply disappearing with this money rose in the face of polygamy and 
family breakdowns, and women were left unable to pay off their debts.62 
	 As discussed earlier, to date, transitional justice mechanisms have remained 
relatively disengaged from issues relating to the fallout from displacement. 
And with gender-specific dynamics lagging behind in broader transitional jus-
tice debates, gender issues are in danger of being doubly marginalized when 
connected directly with displacement. As Harris Rimmer says, with reference 
to the CAVR in Timor-Leste, “The narrative of refugee and internally displaced 
women, as well as women generally, is often silent or marginalised in the new 
national narrative that emerges from transitional justice processes. This is so 
even with those mechanisms traditionally considered more inclusive of vic-
tims’ voices, such as truth commissions.”63

Gender Justice and Displacement

So where can, and should, the points of convergence lie? Clearly, the causes 
of displacement—which generally occur within the geographical space of the 
country in which the transition is taking place—are a key area to be addressed 
and could be potentially absorbed into wider national discussions on root 
causes of violations. Such issues can, in theory, be addressed throughout the 
stages of displacement—prior to, as part of, and after any repatriation process. 
In particular, the emphasis on nonrepetition that lies at the heart of transitional 
justice is crucial to addressing causes of violence and displacement. However, 
with transitional justice mechanisms continuing to lag behind with regard to 
issues of gender-based violence, including sexual violence, the problem here 
is about not only a lack of convergence between the two discussions but also, 
and more importantly, the lack of gender justice generally—which only makes 
the need for increased awareness and coordination more pressing.
	 Transitional justice and displacement should also overlap during the pro-
cess of return. Restitution, for example, with its links to reparations and the 
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process of return, should be fundamental to both fields—and it is certainly 
foundational to ensuring gender justice.64 Restitution has the unique potential 
to not only redress singular violations committed prior to or during displace-
ment but also address some of the underlying gender inequalities.65 In prac-
tice, however, return continues to be conceived of primarily as a one-off event 
rather than a slow process of reintegration that can take months or even years. 
By contrast, restitution can create a longer-term engagement with communi-
ties and individuals who are struggling to reconstruct their lives in the months 
and years after returning to their homes. 
	 What is less clear is the extent to which injustices suffered during displace-
ment—which are often committed under the watch of actors outside the nor-
mal jurisdiction of national transitional justice processes—can fall under the 
purview of those processes. In reality, the broader experience of injustice in 
exile often represents a continuation of injustices that occurred prior to dis-
placement and that are likely to reignite at the point of return. As a result, 
while perpetrators might be located in different environments (for instance, 
government soldiers in the country of exile might be the main perpetrators 
of sexual violence in certain instances), from the perspective of those who 
have been displaced, the impact is cumulative and needs to be addressed in an 
inclusive way. Realistically (and somewhat less than optimally), while it might 
go beyond the capability of transitional justice mechanisms in a neighbor-
ing country to hold perpetrators accountable in situations of exile, broader 
engagement with issues of injustice associated with displacement still remains 
firmly within reach. 
	 In order to begin to unravel some of these dynamics, I now suggest three 
areas where the aspirations of transitional justice and the need to resolve the 
injustice of displacement overlap from a gender-specific perspective: promot-
ing empowerment of the displaced by ensuring they have a voice in transi-
tional justice processes, engaging with discussions on durable solutions, and 
encouraging a transformative agenda. As stated previously, in discussing these 
areas this chapter is not prescriptive: I do not offer solutions so much as point 
to potential convergences between the goals of transitional justice and a redis-
covered understanding of refugee-IDP protection and resolution. 

Empowerment Through Participation in Transitional  

Justice Processes

By definition, displaced people are geographically marginalized. This physi-
cal marginalization often reflects wider exclusion from the social, economic, 
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cultural, and political processes of their countries. In particular, emphasis on 
institutional reform and the overtly national nature of peace processes, politi-
cal transitions, and post-conflict discussions can, by their very focus, exclude 
those physically not present. As a result, displacement renders people particu-
larly voiceless—all too often, refugees and IDPs are consulted neither in peace 
negotiation processes nor in discussions regarding the viability of durable 
solutions. That is not to suggest that refugees and IDPs are passive victims: 
displaced people listen to the radio; they unofficially travel over borders and 
move in and out of their home areas to assess the security situation, check on 
their homes, and bury their dead; and there is a steady exchange of informa-
tion through transborder networks. However, for the most part this interac-
tion exists outside the broader discourse, and engagement at an official level is 
minimal.
	 With increasing awareness of the need for transitional justice to more 
closely incorporate displacement, it is important to ensure that those who are 
displaced are more deliberately consulted in any discussions about the reso-
lution of problems associated with displacement. For instance, it is vital that 
the concerns of those displaced are represented at any peace negotiations, and 
by extension, that they adequately participate in discussions on the design of 
any proposed transitional justice mechanisms. Indeed, it is possible that the 
former will make the latter more likely. Furthermore, it is important that this 
engagement be fully inclusive. Lack of consultation generally with groups of 
displaced people should not be replaced with partial or exclusive engagement; 
gender discrimination is one area of concern in this regard, particularly in situ-
ations where women and girls typically do not have a voice (and certainly not a 
political voice).
	 Yet a number of factors can prevent this inclusive engagement from hap-
pening, many of which appear logistical but reflect deeper structural inequali-
ties. First, within a camp environment, discussions with anyone coming in 
from outside are often controlled by a few key individuals, or gatekeepers. 
These gatekeepers are typically male and have often reached their positions 
of prominence by currying favor with the camp authorities rather than as a 
result of democratic elections. Second, in a context in which women have 
been constructed primarily as the recipients of aid, their political views are 
unlikely to be heard, let alone seen as significant. And third, structures of 
inequality that existed prior to displacement are often transplanted into a dis-
placement context.
	 As Harris Rimmer explains, “When displaced or refugee women are 
considered in a post-conflict context, it is often as beneficiaries in a welfare 
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paradigm, rather than as potential political actors in a post-conflict State.”66 
Likewise, Judy El-Bushra states:

The notion of vulnerability has figured highly in humanitarian dis-
course for years. It has particular implications for displaced women, 
children and the disabled, who are often categorised as “vulnerable 
groups.” “Victim” may well be an appropriate word for those women 
and men who have suffered rape, for example, and the attendant mul-
tiple crises of physical and psychological injury, and rejection by fami-
lies, communities and legal systems. Yet the use of the word, denying as 
it does the resilience and determination of those who have undergone 
such experiences, predisposes assistance programs towards offering 
palliative care rather than confronting underlying systemic injustices.67 

As a result, women are particularly in danger of being excluded from any dis-
cussions that might take place, especially where they are viewed primarily as 
passive victims and thereby robbed of agency. On the other hand, as Meertens 
points out, “being a victim” can be empowering for displaced persons if it 
means being considered a rights-claimant. In Colombia, being a victim has 
“acquired a new political and practical meaning” for displaced women, who 
now demand more from the government than just humanitarian assistance.68

	 By ensuring adequate engagement of women and other marginalized 
groups with mechanisms that might render peace and justice more attainable, 
the perception of refugees and IDPs as passive victims and recipients of aid can 
be subverted. Instead, they are empowered to act. Post-conflict Guatemala, 
for example, presents a context in which displaced women were specifically 
consulted and deliberately accorded agency during both displacement and the 
return process.69 Elsewhere, in Uganda’s West Nile region, women who had 
suffered under years of conflict were consulted about how best to end a rebel-
lion by the West Nile Bank Front rebel group, which was comprised of their 
own sons, brothers, and husbands. In discussions with the head of the Ugan-
dan army unit posted to the area, who instituted an informal amnesty process, 
the women decided they could contribute to ending the conflict by putting 
pressure on their husbands to renounce rebellion, including refusing to have 
sex with them until they handed in their guns.70 These women were not just 
victims of war but also actors in resolving it by helping create the conditions 
for durable peace and the return home of the displaced.
	 Likewise, in Liberia the Women in Peacebuilding Network (WIPNET) 
mobilized women in the early days of the country’s first civil war. They 
staged public marches in 1991 to advocate for peace and security and started 
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to attend peace talks in 1993. When war resumed in 2000, WIPNET intensi-
fied its efforts to mobilize women to call for peace. A defining moment for the 
group was when Charles Taylor challenged WIPNET to find the rebel leaders. 
The women funded a small delegation to Sierra Leone, where some of the rebel 
leaders were staying, and arranged meetings between them and Taylor. In 2003 
WIPNET spearheaded the Women of Liberia Mass Action for Peace campaign 
to confront and engage the rebels directly, traveling all over the country and 
region.71 A coalition of Christian and Muslim women under the leadership of 
Nobel Peace Prize winner Leymah Gbowee, the campaign forced a meeting 
with Taylor, extracting a promise from him to attend peace talks in Ghana. 
Gbowee then led a delegation of women to Ghana to apply pressure on the 
warring factions during the peace process.72 As these examples show, women 
are not passive victims either during war or in negotiations to end war and 
need to be adequately recognized as such, whether in contexts of displacement 
or otherwise.
	 Deliberately ensuring that displaced people, including women, are con-
sulted in designing transitional processes in an inclusive way provides an 
opportunity to ensure that voices that are often marginalized in such discus-
sions are given adequate hearing. As Ruth Rubio-Marín asserts with regard 
to reparations programs—though it could equally be applied to the incorpo-
ration of displaced women in discussions on peace and justice issues more 
generally, under certain conditions—the very involvement of women can be, 
in and of itself, a form of reparation.73 Likewise, as Valérie Couillard states, 
“participative reparations programs ensure the direct and full involvement of 
women at all stages of reparation, because their role in peacebuilding is recog-
nised as essential and their voice as under-represented.”74 Participation, in this 
context, is an objective in itself,75 but it can also be instrumental in helping to 
ensure that transitional justice measures specifically respond to the needs of 
victims of gender injustice and displacement.
	 In particular, the symbolic and actual significance of governments reaching 
out to those in exile (whether internal or external) in order to include them in 
transitional justice processes cannot be underestimated for groups of people 
who have been displaced through inadequate government protection, as when 
the Liberian Truth and Reconciliation Commission held meetings with refu-
gees and the diaspora to solicit their views. The commission also made special 
efforts to reach out to women. However, from a gendered justice and displace-
ment perspective, the process could have been improved, as the commission 
did not explicitly consider the vulnerabilities and needs of women that resulted 
from their displacement.76 
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	 The opportunity to engage with transitional justice measures can also help 
mobilize groups to come together to discuss these issues. In Colombia, for 
example, a ruling by the Constitutional Court (Auto no. 092), which called for 
the government to enact a series of measures to ensure, among other things, 
the right of displaced women to truth, justice, and reparations, has “fueled dis-
placed women’s mobilization and carried far-reaching implications both for 
the way in which a gender-sensitive approach has to be conceived and for the 
way in which humanitarian action may be linked to transitional justice and 
development measures.”77 
	 Such engagement also represents a strong point of convergence between 
the eventual political goal of repatriation (namely, restoring the link between 
citizens and the state) and the goals of transitional justice, not least the promo-
tion of civic trust. 

Durable Solutions

Another key area of displacement in which transitional justice can play a role 
from a gender perspective is in the implementation of durable solutions. The 
argument here is that in the absence of transitional justice, levels of physi-
cal and economic insecurity can make long-term return and reintegration 
not viable for certain groups. Different justice measures may in some cases 
make important contributions to raising the level of these types of security by 
addressing specific gender-based injustices. Throughout the return and reinte-
gration process (which takes place over years rather than weeks), transitional 
justice can potentially play a role in ensuring the timeliness and the viability of 
return and improving the longer-term prospects for formerly displaced pop-
ulations. In addition, justice measures may also highlight the importance of 
considering solutions other than return.
	 Durable solutions are the end game of displacement, which is generally 
understood to be resolved when displaced persons achieve local integration, 
return or repatriation, or resettlement to a third country or location. Of the 
three, return/repatriation has typically been viewed as the optimal outcome 
by host governments, the international community, and in many cases, the 
region or country from which the displaced persons fled. As such, many situa-
tions of displacement are configured around the assumption that refugees and 
IDPs are living in temporary circumstances until such time as they can return 
home. As soon as a peace deal has been signed or a new dispensation estab-
lished, it is often assumed that the conditions are now ripe for return.
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	 Yet an end to hostilities does not necessarily mean that it is either safe or 
timely to return home. When the displaced are not consulted in discussions 
about the viability and timing of different durable solutions—as is typically 
the case—the process becomes highly fraught. While in theory return is sup-
posed to be voluntary, in practice it is often a highly coerced process. Alter-
natives to repatriation are rarely given adequate consideration, and the needs 
of individuals within groups of displaced persons are often overlooked. For 
example, for those who have suffered specific crimes—in particular sexual vio-
lence—returning to an area in which perpetrators are still living is likely to be 
both painful and dangerous. It might be necessary for offenders to be removed 
before those who have suffered can return home. In many contexts, however, 
there is little prospect of perpetrators being physically removed—as a result of 
either amnesties and ex-combatant reintegration programs or a broader deficit 
of justice that has created a culture of impunity or both.
	 In the case of the latter, impunity can generate enormous fear, as the silence 
that surrounds unacknowledged crimes can be utterly devastating for their 
victims, particularly when they are implicitly or explicitly blamed for what has 
happened to them. For instance, as Evelyne Josse discusses, victims of sexual 
violence are often blamed for their fate: “Victims of sexual violence are also 
discriminated against, in that they may be shunned, stripped of their rights 
(whether legal or traditional), and deprived of access to goods and services. . . . 
In some cases, whether in war or peace, they are ‘buried alive’ by society.”78 
The point of return can thus underscore the marginalization that victims of 
sexual violence often suffer, making them increasingly vulnerable as a result. 
Yet in situations where alternative durable solutions are not offered, victims 
are left with little choice but to return. In this context, incorporating the 
broader goals associated with transitional justice into a discussion of repatria-
tion can ensure that issues of accountability and redress are put on the agenda 
from the beginning.79

	 Other gender-defined groups might be prohibited from returning. Research 
I did recently among Rwandan refugees living in Uganda highlights some of 
the issues relating to the negative association of men with armed conflict. In 
particular, men who are considered old enough to have participated in the 
Rwandan genocide in 1994 and are currently displaced are having consider-
able problems returning to Rwanda. For this group, particularly those who are 
of Hutu ethnicity, there is an assumption that those who have not returned 
to Rwanda must be génocidaires. Ironically, mechanisms of transitional jus-
tice that have been implemented since the genocide—in particular the gacaca 



Hovil

348

courts—have become part of the problem, not least as a result of being state-
controlled and delivering partial, victor’s justice.80

	 In addition to specific protection concerns, the point of return can be a 
moment of extreme economic vulnerability—a vulnerability that affects 
groups differently and therefore demands a context-specific response. Lack of 
infrastructure, a wrecked economy, the presence of land mines, and numer-
ous other factors all make the return process fraught. And specific groups 
face particular economic challenges. For instance, return can be especially 
challenging for women who are trying to support themselves and their fami-
lies alone. Recovering property lost through displacement can be highly 
problematic for these women, particularly with regard to land reclamation, 
which is often dependent on proof of ownership, complicated by the fact 
that in patriarchal societies, women are often excluded from owning land. In 
Colombia, for example, “many women do not have the means to prove their 
possession of land before displacement. This is related to historical discrimi-
nations, as displaced women report having had less formal land ownership 
than men.”81 Gender discrimination can present this challenge both in coun-
tries with customary rules for administering land and in those with formal 
land-tenure systems.82

	 While humanitarian and development organizations typically try to 
address some of the key economic implications of return, the response is often 
inadequate, misdirected, and short term. In order to ensure that return is both 
viable and durable, there must be adequate recognition of both the short-term 
and longer-term needs of returnees and of the specific needs that are repre-
sented within any returnee context. Realistically, in most cases transitional 
justice mechanisms are unlikely to be in place at the point of return. But the 
longer-term emphasis associated with transitional justice is important in the 
aftermath of displacement—for instance, redress mechanisms are likely to be 
crucial in a context of limited aid and development resources, where people 
are left trying to patch up livelihoods that have been decimated by displace-
ment. For women who lack the patronage of a husband or other male relatives, 
vulnerability is significantly enhanced. 
	 Restitution is likely to be the optimal measure in this regard: returning to 
the specific house or piece of land from which people fled holds huge signifi-
cance, both materially and psychologically. Yet for many, this is unrealistic, 
particularly for women in situations where they are unable to inherit land. In 
instances where recovering property is not possible, compensation is vital. 
Reparations in the form of material compensation are also likely to play a 
key role. While material compensation does not necessarily satisfy all the 
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demands of justice, it can certainly play a strong role in protecting those who 
are most vulnerable.83

	 Furthermore, and as previously stated, incorporating mechanisms of tran-
sitional justice into the repatriation process ensures that repatriation is viewed 
not just as a humanitarian process but also as a political reinstatement of 
the bond of citizenship. Whether through reparations or restitution mecha-
nisms that are seen to have been implemented by the government or through 
truth processes that show that their experiences are important, ensuring that 
returnees feel genuinely reconnected to the polity is a critical component of 
any repatriation process. Ensuring equal citizenship in this context is vital: if 
women are treated as second-class citizens, it undermines the inclusive agenda 
of any post-conflict or post-authoritarian reconstruction. 
	 Transitional justice processes, such as truth commissions and criminal tri-
als, may also raise awareness of the need for the enactment of alternative dura-
ble solutions, in cases where return is not possible, by incorporating the views 
and concerns of those who have suffered specific gender-based injustice. Reset-
tlement and local integration, the other two durable solutions, are characteris-
tically less popular than repatriation—host countries are generally reluctant to 
allow refugees to naturalize, and resettlement countries have limited quotas. 
In such cases, alternatives must be sought for those who cannot return home. 
Proof that return is not safe is vital in this regard—and that proof depends on 
the broader task of ascertaining the nature of the crimes that took place.

The Transformative Potential of Transitional Justice

Ensuring that those who are displaced can voice their concerns in discussions 
on durable solutions is important but ultimately only palliative unless the 
structural injustices that underpin the causes of displacement are addressed—
including those that have a gender dimension. Therefore, the most meaning-
ful overlap between ending displacement and the goals of transitional justice 
lies in the compulsion to transform injustice—past and present—and prevent 
repetition. Work in both fields may have transformative aims in that they both 
seek “to address not just the consequences of violations committed during 
conflict but the social relationships that enabled these violations in the first 
place, and this includes the correction of unequal gendered power relations in 
society.”84 As Meertens puts it as well, for displaced women, dealing with the 
past “means not only truth-telling and historical memory about the impact 
of conflict, but also recognition of structural (gender) injustices that should 
be addressed by transitional justice measures.”85 Neither transitional justice 
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measures nor interventions to resolve displacement by themselves are likely 
to transform these structural injustices, but in addressing such issues they can 
(a) avoid reinforcing them, (b) contribute to long-term change, and (c) draw 
attention to the need for broader reform efforts.
	 While the need for transformation is clear outside any discussion on forced 
migration, the resolution of displacement, particularly through return, offers 
both challenges and opportunities: challenges in as much as many of the pre-
existing problems (for instance, access to land for women) are highlighted, but 
also opportunities in as much as the situation is one of substantial change. Just 
as displacement can be an opportunity for renegotiating gender relations,86 
return presents an opportunity for transforming society. As Rubio-Marín and 
de Greiff state with regard to the issue of reparations, “One of the problems of 
conceptualising reparations primarily as actions to restore the status quo ante is 
that prior to the violence or abuse, the victim often suffered all sorts of disad-
vantages, such as in the holding and exercise of rights. Even if the measures do 
not simply try to restore that status but attempt to compensate for losses, the 
very evaluation of the losses is affected by the unequal starting point.”87 Add 
the impact of displacement to this, and the specific category of gender injus-
tice in relation to displacement as a further subcategory, and the starting point 
becomes even more unequal—and even more in need of transformation. 
	 Economic empowerment is one key area in which a transformative agenda 
can be pushed. As this chapter has described, women are often forced to 
become heads of households in exile. While this leads to numerous problems, 
it also serves to alter gender dynamics. Although this makes women poten-
tially more vulnerable as they return on their own with limited support, it also 
provides opportunities for the redistribution of resources. This process needs 
to be led from the ground up, with adequate coordination between humanitar-
ian and development programs and broader justice initiatives. Ensuring that 
beneficiaries lead and define the process is an essential element of this. 
	 Land restitution is another area in which a transitional justice framework 
might facilitate a far more gender-aware and transformative approach to rein-
tegration. Donny Meertens and Margarita Zambrano, for instance, in their 
case study of land restitution for women in Colombia, argue that “special pro-
tection measures, land deeds for women and better access to justice must be 
included in transitional justice processes as a means of fostering gender-equi-
table development.”88 Specifically ensuring that practical measures that assist 
women in reclaiming their land are embedded within the broader transitional 
justice endeavor increases their profile. Ultimately, transformation is only 
likely to be achieved through multiple and complementary interventions. It is 
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unlikely that humanitarian, development, or justice programs, on their own, 
are going to achieve these ends.
	 Burundi provides an example of a highly misguided approach to trying to 
transform structural economic injustice from within an exclusively humani-
tarian paradigm. In dealing with the return of over half a million people in a 
context of huge land shortages, UNHCR instituted a system of “peace villages” 
that were supposed to represent a vision of an ethnically reconciled Burundi. 
Under this system, those who either did not know where their original land 
was or who were unable to secure their land for various reasons, some of 
whom were widows, were relocated to pieces of land allocated by the govern-
ment. However, discussions with these returnees revealed how profoundly 
unpopular the villages were and how far this system strayed from reaching 
its goal of compensation; not only were the allocated plots of land seen as 
hugely inadequate for returnees’ needs, they were also generally located in iso-
lated places, far from markets and infrastructure. They were also, in practice, 
monoethnic. Women who already felt excluded felt even more so in these vil-
lages and saw their situation as a new form of exile. These artificially created 
villages therefore neither functioned as compensation for land that had been 
lost nor provided much-needed assistance to those who were unable to locate 
or reclaim their land. Most important, they were not seen to offer the poten-
tial for returnees to genuinely reintegrate within Burundi and to feel included 
within the wider processes of their country.89 
	 This example of a no doubt well-meaning, but misguided, intervention on 
the part of UNHCR illustrates the extent to which the promotion of “reconcili-
ation” as an ideal can be extremely harmful—particularly when it is equated 
with an exclusively humanitarian gift of a small, infertile piece of land. At the 
very least, there needed to have been adequate recognition of the limitations of 
what was taking place and an acknowledgment of the acute need for comple-
mentary transitional justice mechanisms. In other words, humanitarian inter-
vention, when divorced from the wider political, social, cultural, and judicial 
context, can be profoundly unhelpful. It should not be conflated with justice 
being done. 
	 In addition to (and strongly linked to) economic injustice, the problem of 
sexual violence needs to be addressed. As described earlier, vulnerability to 
sexual violence is part of a continuum that often begins with the causes of 
flight, continues throughout exile (whether external or internal), and remains 
a threat at the point of return. Not only must the immediate physical and psy-
chological needs of the victims be considered in this context, but the struc-
tures that allow sexual violence to take place—such as security forces that 
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regularly abuse their positions of authority or courts of law that mishandle 
sensitive cases of sexual violence—must also be reformed. Recommendations 
made by truth commissions that lead to legal and institutional reforms that 
address such structural inequalities are a potential means for promoting trans-
formation. Security-sector and judicial reforms are crucial components in this 
regard. According to Emily Rosser, “Activists have worked for decades to gain 
public and institutional recognition that sexual violence results not from men’s 
‘natural’ urges or the supposed chaos of war but from structures of power and 
domination that are often linked to gendered notions of nationalism.”90 
	 The transformative potential of transitional justice is a central area for 
overlap with efforts to resolve displacement—not just through the promotion 
of prosecutions for main offenders or reparations for victims but also through 
the reformation of power structures within a society. How this reform actually 
takes place, of course, is the challenge. But the reality of displacement, as yet 
another tangible manifestation of the causes and consequences of sexual vio-
lence, needs to be incorporated into this wider process of transformation. 

Conclusion 

Transitional justice, despite its many limitations in practice, has a clear role to 
play in ensuring that discussions about the future of displaced populations are 
infused with a broader understanding of the need to turn objects of humanitar-
ian aid into politically engaged citizens of the state. Specific categories of exclu-
sion need to be acknowledged and addressed, of which gender-based injustice 
is one area that needs deliberate attention. A gender-justice lens makes pos-
sible a framework for ensuring that any transitional justice mechanisms are 
more fully engaged with gender-specific contexts. Ultimately, the discourse of 
transitional justice, when applied to situations of ongoing or resolved displace-
ment, can help protection regain its edge, and conversely, transitional justice 
mechanisms can be strongly legitimized by their engagement with the injus-
tices of displacement. 
	 Transitional justice has established itself at “the strategic forefront of trans-
national democratic state building, rule-of-law promotion and postconflict 
peacebuilding.”91 It now has the responsibility to ensure that it delivers. One 
key area with regard to its capacity is its grass-roots salience. Too often, mech-
anisms are implemented, or ideas are mooted, without adequate reflection on 
the priorities and wishes of those who are its anticipated beneficiaries, or they 
are simply unrealistic and unworkable on the ground. The lack of convergence 
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between transitional justice and the overly humanitarian approach to refu-
gee and IDP protection presents a significant challenge in this regard, and the 
problems that result can be seen particularly clearly with regard to its impact 
on vulnerable groups. 
	 As this chapter has described, a critical convergence between the goals of 
transitional justice and the need to resolve displacement, particularly in the 
context of gender-specific injustices, is a restoration of the bond of citizenship 
that was broken by displacement. As a country deals with the legacy of vio-
lence by past governments and politicians, which has effectively severed the 
connection between the government and its people, the ability of those who 
have been living in exile to genuinely reintegrate into their former homeland 
is an indicator of the potential to restore this broken bond or social contract—
and may be in part the result of steps taken by the government to recreate 
the citizenship bond. These steps can act as signals to displaced or formerly 
displaced persons that their reintegration is of concern to their state. It is pre-
cisely the restoration of such broken bonds that is the heartbeat of transitional 
justice. But in order to be effective, the restoration of these bonds needs to be 
inclusive rather than exclusive. If sections of the population continue to be left 
on the margins, then little is achieved by the inclusion of a few. 
	 Therefore, this process of genuine repatriation has to be done in an inclu-
sive way. For instance, if women continue to be treated as second-class citi-
zens at the point of return (or, perhaps worse, as no more than passive vic-
tims), then the process has effectively failed, whereas the genuine reintegration 
of women can help ensure that they are seen not simply as apolitical victims 
but as political actors. The success of such a process depends, though, on the 
meaningful participation of refugees and IDPs—both men and women. As a 
recent report by the UN secretary-general states, in the context of seeking to 
understand why some countries descend into spirals of conflict, “States that 
handle their internal diversity well, foster respect among disparate groups, and 
have effective mechanisms for handling domestic disputes and protecting the 
rights of women, youth and minorities are unlikely to follow such a destruc-
tive path.”92 Ensuring that gender-specific injustices related to displacement are 
put on the agenda for any transitional process, therefore, helps to reinstate “the 
right to have rights”93 in an equal and inclusive way. 
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