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UNITED STATES DISTRICT COURT FOR THE  
EASTERN DISTRICT OF VIRGINIA  

Richmond Division 
 

DELLA J. DUMBAUGH, Ph.D., 
 

Plaintiff, 
v. 
 

UNIVERSITY OF RICHMOND,  
 

Defendant. 

Civil Action No.: 3:19-cv-00057-JAG 

 
DEFENDANT UNIVERSITY OF RICHMOND’S MEMORANDUM  

OF LAW IN SUPPORT OF ITS MOTION TO DISMISS 
 

Defendant University of Richmond ( the “University”), by counsel, and pursuant to Rule 

12(b)(6) of the Federal Rules of Civil Procedure, sets forth the following in support of its Motion 

to Dismiss.  For the foregoing reasons, this Court should dismiss with prejudice Plaintiff’s 

Complaint for failure to state a claim upon which any relief can be granted. 

I. BACKGROUND 

Accepting Plaintiff’s well-pled, factual allegations as true for purposes of this motion 

only1, the relevant background factual assertions are as follows: 

 Plaintiff Della J. Dumbaugh, Ph.D. (“Plaintiff”) is a tenured Professor at the University.  

(Compl. ¶1).  Shortly after Patrice Rankine, Ph.D., was named Dean of the University’s School 

of Arts & Sciences in 2016, he appointed Plaintiff to serve as one of his three Associate Deans.  

(Id. ¶¶ 7-8). 

                                                           
1 As the Court noted in United States v. Hasan, 747 F. Supp. 2d 599, 600 n.1 (E.D. Va. 2010), “[t]he facts recited 
here are not factual findings for any purpose other than for the consideration of the instant motion[] to dismiss.”  
Except to the extent required to support this motion, the University denies the allegations of gender discrimination 
and hostile work environment.   
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 Plaintiff alleges that her mutually-respectful and collaborative relationship with Dean 

Rankine began to deteriorate in April 2017, when he cut her off during a staff meeting  (Id. ¶¶9, 

11).  In April and May, the Dean allegedly directed “sharp remarks” towards the Plaintiff, told 

her not to “panic” when she raised certain, unspecified topics, and once shouted at her, “You are 

not in charge of this meeting!”  (Id. ¶¶ 13-14).  And, after Dean Rankine assigned responsibility 

for New Faculty Orientation to Plaintiff, he questioned why she “[made] plans without checking 

with me,” but she “continued to perform her assigned tasks and take initiative whenever 

possible.”  (Id. ¶15). 

 In June 2017, Plaintiff was asked to “ensure enrollment openings and course offerings for 

First Year Registration would meet registration demands.”  Upon presenting her preliminary 

findings to the Dean, Plaintiff alleges he criticized how she handled the task.  Based upon this 

alleged reaction, Plaintiff chose to stop working on the course offerings project.  (Id. ¶¶16-17).  

Later, though, the Dean directed Plaintiff to continue her work on this task.  When she sought 

clarification, the Dean allegedly “snapped, I don’t like hallway conversations.”  (Id. ¶19).  Later 

that same day, Dean Rankine questioned a comment Plaintiff made, and told her it was not 

constructive or helpful.  (Id. ¶20).   

  On August 7, 2017, Dean Rankine reappointed Plaintiff as Associate Dean for another 

year.  One of the written expectations for Plaintiff as Associate Dean was that she “continue to 

communicate with me openly in an environment of trust and confidentiality.”  (Id. ¶24).  Plaintiff 

took issue with this requirement, but “refrained” from addressing it with the Dean.  (Id.)  Two 

weeks later, during a staff meeting, after the Dean believed Plaintiff had called him disingenuous 

in front of his staff, he replied, “That is so low.”  (Id. ¶25).  Two days after that, Plaintiff 

tendered her resignation to the Dean.  He accepted her resignation but asked her to stay on as 
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Associate Dean until October 13, which she did.  (Id. ¶26).  Thereafter, when the Dean 

announced Plaintiff’s planned return to her department, “[h]is announcement was brusque and 

sharp, with no effort made to express appreciation for her efforts over the past year.” (Id. ¶28).   

 On November 2, 2017, for the first time, Plaintiff explained to the University her reason 

for resigning as Associate Dean.  (Id. ¶35).  On or about January 24, 2019, Plaintiff filed her 

Complaint against the University.  She asserts two claims:  Gender Discrimination Under Title 

VII and Hostile Work Environment Under Title VII.  The University accepted service of the 

Complaint on January 28, 2019. 

II. ARGUMENT 

A. Standard of Review 

Federal Rule of Civil Procedure 12(b)(6) authorizes a court to dismiss a complaint for 

“failure to state a claim upon which relief can be granted.”  FED. R. CIV. P. 12(b)(6).  In 

considering a motion to dismiss for failure to state a claim, courts apply the pleading standard 

established by Bell Atlantic v. Twombly, 550 U.S. 544 (2007), and Ashcroft v. Iqbal, 556 U.S. 

662 (2009).  A plaintiff must allege facts that “state a claim to relief that is plausible on its face,” 

or facts that “have nudged their claims across the line from conceivable to plausible.”  Twombly, 

550 U.S. at 570.  A claim is plausible if the complaint contains ‘factual content that allows the 

court to draw the reasonable inference that the defendant is liable for the misconduct alleged,” 

and if there is “more than a sheer possibility that a defendant has acted unlawfully.”  Iqbal, 556 

U.S. at 678. 

Furthermore, “[i]n evaluating a Rule 12(b)(6) motion to dismiss, a court accepts all well-

pled facts as true and construes these facts in the light most favorable to the plaintiff in weighing 

the legal sufficiency of the complaint.  Nemet Chevrolet, Ltd. v. Consumeraffairs.com, Inc., 591 
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F.3d 250, 255 (4th Cir. 2009).  However, “legal conclusions, elements of a cause of action, and 

bare assertions devoid of factual enhancement fail to constitute well-pled facts for Rule 12(b)(6) 

purposes,” id. (citing Iqbal, 556 U.S. at 678), see Michael v. VCU, 2018 U.S. Dist. LEXIS 

128925, *4, n3 (E.D. Va. July 31, 2018) (Gibney, J), as do “unwarranted inferences, 

unreasonable conclusions, or arguments.”  Id. (quoting Wahi v. Charleston Area Med. Ctr., Inc., 

562 F.3d 599, 615 n.26 (4th Cir. 2009)).  A plaintiff must provide grounds for relief that are more 

than mere labels and conclusions, and “[f]actual allegations must be enough to raise a right to 

relief above the speculative level.”  Twombly, 550 U.S. at 555; see also Francis v. Giacomelli, 

588 F.3d 186, 193 (4th Cir. 2009) (“[N]aked assertions of wrongdoing necessitate some factual 

enhancement within the complaint to cross the line between possibility and plausibility of 

entitlement to relief”). 

Finally, the purpose of Rule 12(b)(6) is to streamline litigation by dispensing with 

needless discovery and fact-finding for claims that have no legitimate legal basis.  Neitzke v. 

Williams, 490 U.S. 319, 326-27 (1989).  Therefore, if a plaintiff is unable to prevail as a matter 

of law, even if all of the allegations in the Complaint are taken as true, the claim “must be 

dismissed, without regard to whether it is based on an outlandish legal theory or on a close but 

ultimately unavailing one.”  Id. (citing Hishon v. King & Spaulding, 467 U.S. 69, 73 (1984)).    

B. Plaintiff Fails to State a Claim for Which Relief Can Be Granted. 

In her Complaint, Plaintiff asserts two separate causes of action against the University.  

As discussed in greater detail below, Plaintiff fails to state any actionable claim.  Therefore, her 

Complaint should be dismissed with prejudice. 
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1. Title VII Gender Discrimination. 

To establish a prima facie case of gender discrimination under Title VII, Plaintiff must 

show: “(1) membership in a protected class; (2) satisfactory job performance; (3) adverse 

employment action; and (4) different treatment from similarly situated employees outside the 

protected class.” Melendez v. Bd. of Educ., 711 Fed. App’x 685, 687 (4th Cir. 2017) (citation 

omitted).  Plaintiff’s claim fails as a matter of law because she has not pled, and cannot show, 

any adverse employment actions. 

As the Fourth Circuit and this Court both have recognized, “[a]n adverse employment 

action is a discriminatory act which adversely affects the terms, conditions, or benefits of the 

plaintiff’s employment.”  Melendez, 711 Fed. App’x at 688 (citation omitted); Michael, 2018 

U.S. Dist. LEXIS 128925, at *5.  Plaintiff, however, fails to identify any actions by the 

University that “detrimentally alter[ed] the terms and conditions of [her] employment.”  Jensen-

Graf v. Chesapeake Employers’ Ins. Co., 616 Fed. App’x 596, 598 (4th Cir. 2015) (citation 

omitted).   Instead, Plaintiff merely alleges she was the recipient of “sharp remarks,” an instance 

of shouting, criticism on her handling of certain tasks, and being called out for labeling her 

supervisor as disingenuous.   

Her claims then are similar to those addressed by this Court in the Michael case.  There, 

in granting the Motion to Dismiss, this Court recognized that “undue scrutiny, condescension, 

fabricated criticisms of a plaintiff’s work, [and] unfavorable evaluations … have failed to qualify 

as adverse employment actions.”  Michael, 2018 U.S. Dist. LEXIS 128925, at *6.  Plaintiff’s 

allegations in the case at bar, “even viewed in the light most favorable to [her], do not constitute 

adverse employment actions.  Nor has [Plaintiff] shown that [the University] acted in a way that 

essentially ended her career or forced her to resign.”  Id.; see Blount v. Thompson, 400 F. Supp. 
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2d 838, 843 (D. Md. 2004), aff’d, 122 Fed. App’x 64 (4th Cir. 2005), cert. denied, 546 U.S. 1043 

(2005) (“Although Blount claims that her supervisor ridiculed her in front of others, such 

isolated and scattered incidents are not sufficiently severe or pervasive as to alter the conditions 

of employment”). 

Because Plaintiff has not identified any adverse employment actions by the University, 

her claim for gender discrimination fails, and her Complaint should be dismissed.  

a. Plaintiff was not constructively discharged, as a matter of law. 

To support her claim of gender discrimination, Plaintiff alleges “upon information and 

belief” that she was constructively discharged from her position as Associate Dean.  See Compl. 

at ¶38.  To establish constructive discharge, Plaintiff must show “(1) the deliberateness of the 

University’s actions, motivated by discriminatory bias, and (2) the objective intolerability of the 

working conditions.”  Rodriguez v. Elon Univ., 2018 U.S. App. LEXIS 33622, *3 (4th Cir. Nov. 

30, 2018) (citations omitted).  “The doctrine of constructive discharge protects an employee from 

a calculated effort to pressure him into resignation through the imposition of unreasonably harsh 

conditions, in excess of those faced by his co-workers.  The employee is not, however, 

guaranteed a working environment free from stress.”  Carter v. Ball, 33 F3d 450, 459 (4th Cir. 

1994).  To demonstrate constructive discharge then, Plaintiff “would have to plead that the 

University, motivated by [gender] bias, deliberately made her working conditions objectively 

intolerable.” Michael, 2018 U.S. Dist. LEXIS 128925, at *5 n3 (citations omitted).  Plaintiff 

failed to plead facts that support either element of constructive discharge, and so her claim fails 

as a matter of law. 

First, Plaintiff “alleges no facts that the [University] took any actions with the intent to 

force [Plaintiff] to quit.  Indeed, [Plaintiff] alleges no facts that even imply [the University] 
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wanted [her] to resign.”  Nash v. Braswell Foods, 2017 U.S. Dist. LEXIS 28443, *13 (E.D. Va. 

Feb. 28, 2017) (emphasis in original).  Instead, Plaintiff acknowledges that the University 

intended her to remain in the role of Associate Dean, when it renewed her appointment in August 

2017.  See Rodriguez, 2018 U.S. App. LEXIS 33622, at *4 (recognizing that offering a terminal 

contract to the plaintiff showed the University did not intend for him to resign). 

Second, Plaintiff “pleads no facts that would lead a reasonable person to find his working 

conditions intolerable.”  Nash, 2017 U.S. Dist. LEXIS 28443, at *14.  The alleged actions that 

Plaintiff attributes to the University - “dissatisfaction with work assignments, a feeling of being 

unfairly criticized, or difficult or unpleasant working conditions [-] are not so intolerable as to 

compel a reasonable person to resign.” Lacasse v. Didlake, Inc., 712 Fed. App’x 231, 239 (4th 

Cir. 2018) (quoting Williams v. Giant Food., Inc., 370 F.3d 423, 434 (4th Cir. 2004)).  Moreover. 

as the Eighth Circuit recognized in Tidwell v. Meyer’s Bakeries, 93 F.3d 490 (8th Cir. 1996): 

A constructive discharge arises only when a reasonable person 
would find the conditions of employment intolerable.  To act 
reasonably, an employee has an obligation not to assume the worst 
and not to jump to conclusions too quickly.  An employee who 
quits without giving his employer a reasonable chance to work 
out a problem has not been constructively discharged. 
 

Id. at 494 (emphasis added). 

Plaintiff voluntarily quit, less than three weeks after the University reappointed her as 

Associate Dean, and without explanation.  As a matter of law, Plaintiff was not constructively 

discharged.  Her claim for Gender Discrimination fails, and her Complaint should be dismissed 

with prejudice.  

 2. Title VII Hostile Work Environment. 

In her second count, Plaintiff alleges in a conclusory fashion that the University 

discriminated against her “on account of her female gender, including engaging in a pattern or 

Case 3:19-cv-00057-JAG   Document 4   Filed 02/15/19   Page 7 of 10 PageID# 42



{01043107.1 } 8 
 

practice of disrespecting her as a fellow faculty member on account of her female gender … that 

was sufficiently severe and pervasive enough … to create a hostile working environment.”  See 

Compl., at ¶43.  “To properly state a prima facie case of a hostile work environment based on … 

gender, a plaintiff must show that the alleged conduct (1) was unwelcome, (2) resulted because 

of their … gender, (3) was sufficiently severe or pervasive to alter the conditions of their 

employment, and (4) was imputable to their employer.” Noel-Batiste v. VSU, 2013 U.S. Dist. 

LEXIS 16875, *12 (E.D. Va. Feb. 7, 2013) (citing Pueschel v. Peters, 577 F.3d 558, 564-65 (4th 

Cir. 2009)).  Plaintiff has not pled facts sufficient to establish either the second or third elements 

of a hostile work environment claim. 

First, Plaintiff “alleges no facts supporting the conclusion that any harassment she 

experienced occurred because of her … gender.  Plaintiff cites no instances in which [the Dean] 

or any other employee of [the University] made reference to Plaintiff’s gender.”  Id. at *13-14; 

see Lee v. Va. Beach Sheriff’s Office, 2014 U.S. Dist. LEXIS 51969, *38 (E.D. Va. Apr. 14, 

2014) (“Here, the Plaintiff cannot establish a prima facie case of hostile work environment 

because she fails to allege any unwelcomed incidents, actions, or comments based on … gender 

….”). 

Second, Plaintiff “did not establish the presence of conduct severe or pervasive enough to 

create a work environment both that she perceived as abusive and that a reasonable person would 

find hostile and abusive.”  Whitaker v. Nash County, 504 Fed. App’x 237, 240 (4th Cir. 2013).  

“To determine if the offending conduct was severe or pervasive, courts look to the totality of the 

circumstances, including (1) frequency; (2) severity; (3) whether the conduct was physically 

threatening or humiliating, or merely an offensive utterance; and (4) whether the conduct 

unreasonably interfered with the plaintiff’s work performance.”  Michael, 2018 U.S. Dist. 
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LEXIS 128925, at *7 (citing Clark Cty. Sch. Dist. v. Breeden, 532 U.S. 268, 270-71 (2001)).  

And, as the Fourth Circuit has recognized,  

hostile work environment plaintiffs ‘must clear a high bar in order 
to satisfy the severe or pervasive test,’ and the task … ‘is to 
identify situations that a reasonable jury might find to be so out of 
the ordinary as to meet the severe or pervasive criterion,’ i.e., 
instances in which the environment was rife with discriminatory or 
retaliatory conduct that was ‘persistent, demeaning, unrelenting, 
and widespread’ and ‘aimed to humiliate, ridicule, or intimidate.’”  

 
EEOC v. Sunbelt Rentals, Inc., 521 F.3d 306, 315-16 (4th Cir. 2008), quoted in Tomasello v. 

Fairfax Cnty., 2016 U.S. Dist. LEXIS 5578, *61 (E.D. Va. Jan. 13, 2016). 

 “At most, plaintiff can point to her dissatisfaction with assignments and unhappiness 

with criticism of her performance, but the Fourth Circuit has repeatedly noted that such actions 

do not establish intolerable working conditions.”  Ferguson v. Holder, 2015 U.S. Dist. LEXIS 

180040, *25-26 (E.D. Va. Feb. 9, 2015).  “And criticism of an employee’s performance certainly 

cannot constitute an adverse employment action, even though the employee may feel it is 

unwarranted.”  Id. at *14-15.  Thus, Plaintiff’s allegations in this case do not clear the high bar 

for satisfying the severe or pervasive test.  Accordingly, Plaintiff’s claim for Hostile Work 

Environment under Title VII fails as a matter of law, and her Complaint should be dismissed 

with prejudice.2 

III. CONCLUSION 

 For the reasons set forth above, Defendant University of Richmond respectfully requests 

that Plaintiff’s Complaint be dismissed, with prejudice.  The University further requests that it be 

awarded its attorneys’ fees and such other relief as the Court deems appropriate.  

                                                           
2 “Even recognizing that the severity or pervasiveness of harassment can be a question of fact, district courts within 
the Fourth Circuit regularly grant motions to dismiss claims for hostile work environment when appropriate.” Nash, 
2017 U.S. Dist. LEXIS 28443, at *20, n7. 
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Respectfully submitted, 

UNIVERSITY OF RICHMOND 
 
 
/s/ Stephanie P. Karn     

      Stephanie P. Karn (Va. Bar #38238) 
Kaplan, Voekler, Cunningham & Frank, PLC 

      1401 East Cary Street 
      Richmond, Virginia 23219 
      (T): 804-823-4077 
      (F): 804-823-4099 
      Email: skarn@kv-legal.com 
 

R. Craig Wood (Va. Bar #24264) 
MCGUIREWOODS LLP 
652 Peter Jefferson Parkway, Suite 350 
P.O. Box 1288 
Charlottesville, VA  22902 
(T): 434-977-2558 
(F): 434-980-2274 
Email: cwood@mcguirewoods.com 

 
Counsel for Defendant University of Richmond 
 
 

CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on this 15th day of February 2019, I electronically filed the 
foregoing with the Clerk of the Court using the CM/ECF system, which will then send a 
notification of such filing (NEF) to the following: 

 
Scott G. Crowley 
CROWLEY & CROWLEY 
Overlook II Building 
4870 Sadler Road, Suite 300 
Glen Allen, VA  23060 
Counsel for Plaintiff 

 
    

  /s/ Stephanie P. Karn    
Stephanie P. Karn      
Counsel for Defendant University of Richmond  
Kaplan, Voekler, Cunningham & Frank, PLC 
1401 East Cary Street 
Richmond, Virginia 23219 
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