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For at least a second time in recent weeks, an attorney has challenged the validity of the Harris 

County Medical Examiner‟s office based on requirements of the state Constitution. 

In the most recent case in 315th District Court, Windi Akins Pastorini, representing a juvenile 

defendant, claimed that evidence gathered at the scene of a murder is not admissible. 

Her reason: Medical Examiner Luis Sanchez violated the state constitution by refusing to take an 

oath of office or file an anti-bribery statement. As a result, everything taken from the scene of the 

crime beginning the moment the body was moved under his authority is invalid. 

At the crux of both cases is the claim that by creating the Mediccal Examiner‟s office, Harris 

County Commissioners transferred the powers of inquest from justices of the peace to the 

medical examiner, who assumed “sovereign” state Constitutional duties as a result. The 

requirements of such an office include taking the constitutionally mandated oaths. 

The judge refused to hear the motion in the juvenile case, but the defense plans to ask for a voir 

dire hearing that would involve questioning the medical examiner directly. 

In November, Troy Bollinger, an attorney in a separate case, cited similar concerns in the 179th 

District Court, while defending Andre Emanuel in a 2009 murder case. 

In both the juvenile and the Emanuel criminal case, the Harris County attorney has filed friend-

of-the-court briefs arguing that the medical examiner is empowered to gather evidence. 

„The issue is not coming up to such a degree that it is requiring any attention at this point.” said 

Scott Durfee, assistant general counsel to District Attorney Pat Lykos, whose office is handling 

the murder cases. 

He said that would change, if an adverse ruling were reached. 

Texas Code of Criminal Procedure states, in part, “No evidence obtained by an officer or other 

person in violation of any provisions of the Constitution … shall be admitted in evidence against 

the accused on the trial of any criminal case.” 
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The motion in the juvenile case claimed that as a result of not taking the oath and not filing the 

anti-bribery statement Sanchez has falsely claimed “… he is authorized to examine the body and 

create these records, (by doing so) he is committing perjury.” 

Documents consultant David Fisher, who specializes in medical examiner-related legal issues, 

said that such motions to suppress evidence from homicide scenes could have a ripple-effect, 

challenging hundreds of Harris County murder convictions as far back as 1957, when the office 

came into existence. 

Or, as Bollinger put it, “Anything under the current medical examiner‟s system is at risk.” 

That would include findings used as evidence in the bulk of 116 cases that resulted in defendants 

from Harris County being put to death by the state with lethal injections since 1976. 

That is because, as Fisher claims, far from being an isolated problem, the lack of compliance has 

gone on for as long as the office has existed. There appears to be no record of anyone holding the 

job ever taken an oath. 

In a Sept. 15, 2011 opinion, however, Glen Van Slyke, assistant county attorney, wrote that the 

medical examiner is not an appointed public “officer,” but rather an “administrative employee” 

of the Commissioners Court. As such, holding the position does not require taking an oath of 

office or providing any written statements. 

Oddly, in 2009, Harris County went before the 1st Court of Appeals to argue that Sanchez was a 

judicial officer and as such could not be barred from performing an autopsy opposed by the 

deceased‟s family for religious reasons. 

Harris County was joined in its position by Tarrant, Dallas, Bexar, El Paso and other medical 

examiner counties. When challenged later, each of these, unlike Harris County, executed the oath 

and statement as required by the state Constitutional. 

Sanchez, through a spokesman, declined to comment Friday. 

In the 2009 case, Harris County vs. Afsaneh Saghian, the court ruled “the Medical Examiner of 

Harris County is a judicial officer and that it is manifestly improper for a district court to enjoin 

him from performing duties which he deems — in a valid exercise of his discretion — to be 

necessary and required of him by statute.” 

That may be for the best from the county‟s vantage point. If the medical examiner is not a 

judicial officer, according to the defense attorneys, an even bigger problem arises — one that 

could result in criminal charges, rather than constitutional violations. 

Unlike in many other states, physicians in Texas are prohibited by state law from taking part in 

“corporate practice of medicine.” In other words, doctors cannot practice medicine that is “any 

way controlled or directed” by a non-physician. This, according to Bollinger, includes 

partnerships and employee relationships. 



“A non-physician cannot hire a physician to be a physician except in very limited exceptions,” 

Bollinger‟s motion said. “None of those circumstances or exceptions apply to the claimed 

relationship between the Commissioner's Court and the Harris County Medical Examiner.” 

Possible penalties for practicing corporate medicine include $1,000 fine for each violation with 

each day a separate infraction, and the possibility of third-degree felony changes for each 

violation against the doctor in question. 

“Each of these penalties could be applied to both Sanchez and the employer, who the county 

attorney claims is the Harris County Commissioner's Court,” the motion said. 

That would entail roughly 1,750 civil violations and criminal offenses on the part of the both 

parties since Sanchez took office, January 2003. 
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