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AB9: Extends the Fair Employment and Housing Act 

time to file a complaint for Harassment or 

Discrimination from 1 year to 3 years

PROTECTED CATEGORIES IN CALIFORNIA
 Race (including protected hair 

styles)

 Sex (Including Pregnancy)

 National Origin

 Ancestry

 Age (Over 40)

 Sexual Orientation

 Gender, Gender Identity,      
Gender Expression

 Medical Condition

 Color

 Disability

 Marital Status

 Genetic Information

 Military and Veteran Status

 Religious Creed (Including 
Dress/Grooming)

 Citizenship

*FEHA applies to 5 or more employees



SB 188 - The “Crown Act”

 Prohibits employers from instituting dress and 

grooming standards that prevent employees from 

wearing their hair in a natural manner or 

discriminating against individual with certain 

natural  hairstyles.

 Expands the definition of race (for protection from 

discrimination) to include traits historically 

associated with race, such as hair texture and 

“protective hairstyle” (e.g. afros, braids, locks, and 

twists).  



SB 778: California Harassment Prevention 

Training Requirements 
 Extension of the training deadline to 1/1/21(instead of 1/1/20) 

 Employers with five or more employees provide harassment 

prevention training to all supervisory and non-supervisory employees. 

 Supervisor Training: must provide at least two hours of interactive 

training to all supervisory employees.

 Employee Training: must provide at least one hour of interactive 

training to all non-supervisory employees by a qualified trainer. 

 Training topics must include bullying, sexual orientation, gender 

identity and gender expression.

 All new supervisors and all new employees must be trained within 6 

months of hire.  Seasonal/temporary within first 30 days.



Why is this training so important?

 Avoid personal liability and you or your company becoming a headline.

 Whenever a complaint is made, a thorough investigation must occur.

 The large increase in harassment charges received by the government 
agencies (DFEH and EEOC) in the past several years

 To make sure all employees understand that harassment is unwelcome 
conduct—it need not be intentional—if the victim feels it is unwelcome, it 
is, and they need not tell anyone.

 Things to know about harassment: 

 The victim doesn’t have to be the person harassed--it could be anyone 
affected or offended by the conduct.

 2019 Amendments in the form of legislative intent aimed to lower the standard 
to conduct that “disrupts the victim’s emotional tranquility at work.”

 Now a single incident or a stray remark may be sufficient evidence of 
harassment.



California’s 2020 Minimum Wage and 

Exempt Salary Thresholds increase:

 1/1/20: Employers with 26 or more employees increases to 
$13.00/hour.  

 Employers with 25 or less increases to $12.00/hour.

 Exempt annual salary threshold increases to $ $49,920 for 25 
or less

 Exempt annual salary threshold increases to $ 54,080 for 26 or 
more

 Exempt annual salary for Computer Professionals increases to 

$96,968.33

 Individual cities including San Diego, Oakland, Los Angeles, San 
Francisco, Berkeley, Emeryville, Pasadena, Sacramento, San 
Jose, Belmont, Cupertino, El Cerrito, Los Altos, Mountain View, 
Redwood City, Richmond, San Mateo, Sunnyvale, Santa Clara, 
and Santa Monica have their own higher minimum wage.



Exempt Employee Status

 The salary for exempt employees must be a guaranteed, fixed 

amount, and cannot be reduced for quality or quantity of work. 

 An employee’s job/duties determine exempt status, not their 

title.

 To qualify as an exempt employee, the employee must perform 

more than 50% of their time performing exempt duties.

 If misclassified, the employee is entitled to overtime pay. 

(OT – 1.5x regular rate for all hours over 8 and up to 12 in any 

workday, 2x for over 12 hours in a workday and for the first 8 

hours worked on the 7th consecutive day of work. 

 Penalties also accrue for not being paid all wages on time.



Non-exempt Employees’ Meal Period 

Requirements
• Provide an off-duty unpaid meal period of not less than 30 minutes when a non-exempt 

employee actually works (not just scheduled for) over five hours in a day.

• To satisfy the meal period obligation, supervisors must“provide” meal periods to all non-
exempt employees by:

• (1) relieve employees of all duty; 

• (2) relinquish control over their activities; 

• (3) permit them a reasonable opportunity to take an uninterrupted 30-minute break; 

• (4) not impede or discourage them from doing so.

• Employees working 5 hours or less are not required to take a meal period.

• Must provide first meal period no later than the end of the 5th hour, unless a valid waiver 
is in effect.

• If working more than 10 hours, employee is entitled to a second meal period no later than 
the end of the 10th hour.  Employees are permitted to waive one of the two meal periods 
if the waiver is voluntary, in writing, and revocable. 

• Employees are required to record meal periods accurately including the time each meal 
period begins and ends.  



Non-Exempt Employees’ Rest Period 

Requirements

• All non-exempt employees are “authorized and permitted” to 

take rest periods at the rate of not less then ten minutes net rest 

for each four hours or major fraction thereof.  Rest periods must 

occur in the middle of the work period “insofar as practicable.”

• Employees may NOT combine rest periods or add them to meal 

periods, even at the employees’ request, nor may they be used to 

allow an employee to come in ten minutes late or leave ten 

minutes early.

• Employees may NOT be required to remain on the premises during 

the rest period or the meal period.

• Rest period time is counted as time worked.  Therefore, 

employees are paid for rest periods.



Meal and Rest Penalties (aka “Premiums”)

1. When employer fails to “provide” an employee a meal or rest 
period in accordance the law, then must pay the employee one 
hour of pay for each workday that meal and rest periods are not 
provided.

2. No premium is paid for a meal period that is properly 
(voluntarily) waived by the employee.

3. The maximum premium for all meal period violations in a day is 

one hour of pay.  The maximum premium for all rest period 

violations in a day is one hour of pay.

4.   Max daily premiums:  Two hours (one meal & one rest) per day.



Hiring Best Practices

• Take your time: If you don’t have time to do it now, when will you 

have time to do it again?

• Listen more and talk less: Use the 80/20 rule

Clues:     *  Indirect Responses to Questions

*  Gaps in Employment that are Unexplained

*  Incomplete Application

 Conduct background checks and education/employment 

verification BEFORE making an offer or allowing someone to start 

working in compliance with the Fair Credit Reporting Act.



Hiring

• Ask all applicants the same set of job-related questions.

• If you ask someone a question, the law presumes that you care 

about the answer -- so be careful about small talk

• As of 1/1/18:  Cannot ask about prior salary history or benefits 

directly or indirectly in interviews and on applications and must 

provide pay scale for position if asked. (AB 168 applies to ALL) 

• As of 1/1/18:  Cannot ask for conviction information (“Ban the 

Box”) until after a conditional offer of employment.  Only then, 

can conviction be assessed. (AB 1008 applies to 5 or more 

employees)

• Need to update employment applications and train anyone who 

conducts interviews 



Working ”Off The Clock”

 Hours worked includes all time during which an employee is 

subject to the control of an employer.

 A policy prohibiting certain types of work – such as a rule 

prohibiting unauthorized overtime or working from home – will 

not by itself relieve an employer of its legal duty to pay 

employees for this time.

 Multi-Function Devices (MFDs): Keep in mind that conducting 

employer business on an MFD counts towards an 
employee‘s“hours worked.”(iPhone, Blackberry, laptop, iPad, 

etc.) 

 Be sure that non-exempt employees who are authorized to use 

these devices know to record all time spent on them by clocking 

in and out before and after use. 



Pay Stub Requirements
 All pay stubs in California are required to include:

 1. The name and address of the legal entity that is the employer.

 2. The name of the employee

 3. The total hours worked

 4. The gross wages earned

 5. The net wages earned

 6. The employee’s ID number or last 4 of their social security number, 

but not the entire number.

 7.  All applicable hourly rates

 8.  The inclusive dates of the period for which the employee is paid

 9.  All deductions

 10. Amount of paid sick leave available to use 



Protected Time Off Work in California

 Paid Sick Leave

 Kincare

 Military

 Pregnancy

 FMLA/CFRA (12 weeks unpaid for 50 
or more employees in a 75-mile 
radius)

 Parent Leave Act (12 weeks unpaid 
for    20 – 49 employees in a 75-mile 
radius) (1/1/18)

 Jury or Witness Duty

 Domestic Violence

 Alcohol/Drug Rehab

 Voting

 School Activities

 Volunteer Firefighter, Reserve Police 
Officer

 Adult Literacy

 Parent-School

 Partnership

 Victims of Sexual Assault or Serious 
Crimes

 ADA Reasonable Accommodation

 Work related disabilities/workers’ comp 
injuries

Do not discipline and employee for taking a legally appropriate leave or 

using legally protected time off.



AB 5: Independent Contractors (Effective 1/1/20)

 The ABC test from Dynamex v. Superior Court now applies to the Labor Code, Wage Orders, 
Workers’ Compensation and Unemployment Insurance Code.  

 The worker is considered an employee unless:

A. Worker free from the control and direction in the performance of the work.

B. Work performed is outside the usual course of the hiring company’s business.

C. Worker is customarily engaged in an independent established trade or business.

Exempts Certain Workers:  Investment Advisors, Licensed Barbers and Cosmetologists, Licensed 
Physicians and Surgeons, Licensed Attorneys, Dentists, Veterinarian, Architects, Engineers, 
Licensed Insurance Professionals, Private Investigator, Direct Sales Salespersons, Commercial 
Fisherman, Accountants, Truckdrivers, and individuals providing professional services (Marketing, 
HR, Travel Agent, Graphic Design, Grant Writer, Fine Artist) through a sole proprietorship or other 
business entity.

Penalties:  $5-$15K for willful misclassification, increasing to $10-$25K for pattern and practice of 
misclassifying, as well as violations for unpaid wages, missed meal and rest breaks, & OT(LC 226.8)  

California Supreme Court is reviewing 2 cases involving the ABC Test so this may change.



AB 1804 and 1805: Expands OSHA Injury 

Reporting Requirements 

 Removes the “serious injury or illness” in the workplace 24-hour 
minimum time requirement for inpatient hospitalization. Now, any
inpatient hospitalization triggers reporting.

 Updates “serious exposure” as exposure to a hazardous substance 
that could realistically cause death or serious physical harm.

 Requires employers to report serious injury, illness, or death 
immediately through an online mechanism established by the 
Division of Occupational Safety and Health or to report by 
telephone. (Failure to do so = $5K penalty)

 Report every injury or illness that requires medical treatment 
beyond first aid, or results in lost time beyond the date of the 
injury/illness.



Reminder: Injury and Illness Prevention 

Program (Cal OSHA Requirement since 1991)

 ALL businesses in California are required to have one, 
regardless of size or industry – many are unaware of this.

 Cal/OSHA issues more citations under this requirement than 
any other standard.  This is the first thing OSHA will ask to see.

 Even low-hazard workplaces (like office environments) and 
those with few employees must have a written program that is 
established, implemented and maintained.

 It is a simple, workplace safety program that requires 8 things:

1. Responsibility 5. Accident/Exposure Investigation

2. Compliance 6. Hazard Correction

3. Communication 7. Training and Instruction

4. Hazard Assessment 8. Recordkeeping



SB 142: Expansion of Lactation 

Accommodation Requirements

 Not a bathroom

 Access to running water

 Refrigerator (or cooler) in close proximity to work station for 

storing milk

 A surface to place a breast pump and personal items

 A place to sit

 Access to electricity

 Safe, clean and free of hazardous materials

 Reasonable break time for employees to express milk

 Adopt and distribute a mandatory employer lactation policy 



10 Commandments for Dealing with Employees        

(AKA How to Avoid Dealing with Attorneys)
1. Treat employees with dignity and respect throughout the employment relationship. The #1 reason that employees file 

complaints, grievances or sue is that they feel disrespected or that they were treated unfairly. Try to leave everyone’s self-esteem 

intact. 

2. Pay close attention to hiring. If you don’t have the time to do it right, when are you going to have time to do it again? Hire 

slow. This is the best chance you will ever have to avoid a problem before it starts. It’s a good investment. 

3. Give honest, accurate, and timely performance evaluations. You won’t have to worry later about having “nothing in the file.” 

4. Understand leaves of absence. They are complicated and one can easily mess you up if close attention is not paid to the 

requirements. 

5. Be precise with wage and hour issues. It is very easy to get into a lot of trouble. This means things like OT, lunches, breaks, 

paychecks, and whether employees are properly classified as exempt/non-exempt. 

6. Be able to explain the legitimate, non-discriminatory business reason for your actions. Make good documentation a practice.  

Short and sweet--just the facts. A short summary, a quote, and an objective statement of what you did and why is all you need. 

7. Focus on conduct, attendance, and performance. Using objective criteria will help avoid claims of discrimination. 

8. Zero Tolerance. For sexual or discriminatory remarks, or conduct indicating workplace violence or threats

9. Maintain up to date job descriptions. This helps avoid problems with performance, disability issues, accommodation and 

terminations.

10. Be steady--consistency and patience. Treat similarly situated individuals similarly. Strive to do the right thing. Courts find 

pretext in inappropriate statements, inconsistency, and lack of believability. Be patient. There is always a time to get it right. 

Don’t be too patient. Deal with problems before they get bigger.


