
UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

 
DEBORAH BISHOP-BRISTOL, on behalf of * 
the Arthur J. Gallagher & Company 401(k) * 
Savings and Thrift Plan and all other similarly  * 
situated ERISA-covered employee pension  * 
benefit plans, * 
 *    
 Plaintiff, * 
 * 
 * 
  v. *   
   * Civil Action No. 16-30082-MGM 
MASSACHUSETTS MUTUAL LIFE * 
INSURANCE COMPANY, * 
   * 
 Defendant. * 

 
MEMORANDUM AND ORDER REGARDING DEFENDANT’S  

RENEWED MOTION TO ENJOIN PLAINTIFF FROM BRINGING  
THIS ACTION AND PLAINTIFF’S CROSS-MOTION FOR  

PARTIAL SUMMARY JUDGMENT 
 (Dkt. Nos. 83 and 91) 

 
February 5, 2019 

 

MASTROIANNI, U.S.D.J. 
 

I. INTRODUCTION 
 
 Deborah Bishop-Bristol, on behalf of the Arthur J. Gallagher & Company Savings and 

Thrift Plan and all other similarly situated ERISA-covered employee benefit plans (“Plaintiff”), 

brings this putative class action against Massachusetts Mutual Life Insurance Company 

(“Defendant”) for claims related to Defendant’s servicing of retirement plans. In particular, Plaintiff 

alleges Defendant collects excessive and undisclosed revenue in relation to “Stable Value Accounts” 

(also known as “Guaranteed Interest Accounts”) it offers to retirement plans by crediting those 

accounts an interest rate (the “crediting rate”) below Defendant’s internal rate of return (the rate 

Defendant itself earns on the invested capital in its general account) and thereby earning “spread”—
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the difference between the two rates. Presently before the court are a Motion to Enjoin Plaintiff 

from Bringing this Action or, in the Alternative, for Summary Judgment Enforcing Release filed by 

Defendant (Dkt. 83); and a Cross-motion for Partial Summary Judgment or, Alternatively, Request 

to Defer Consideration of Defendant’s Motion to Allow Plaintiff to Take Discovery filed by 

Plaintiff (Dkt. No. 91). The central issue in both motions is whether Defendant breached a prior 

court-approved ERISA class action settlement agreement.  

II. BACKGROUND AND PROCEDURAL HISTORY 
 

On June 25, 2015, following two fairness hearings, this court approved a settlement 

agreement in Golden Star, Inc. v. Massachusetts Mutual Life Insurance Co., 11-cv-30235-MGM, an ERISA 

class action. In Golden Star, the plaintiff had asserted a variety of claims related to Defendant’s fees 

and compensation in servicing retirement plans pursuant to group annuity contracts, including 

similar allegation regarding “spread” and “stable value” investment options as Plaintiff asserts in this 

case. (See Dkt. No. 40-2 ¶¶ 27, 42, 50, 83.) After three years of litigation, including a mediation with 

a retired Magistrate Judge, the parties in Golden Star reached a settlement agreement and sought court 

approval on behalf of two classes. The court preliminarily approved the settlement, required that 

notice be sent to the class members, and eventually granted final approval of the settlement 

agreement with some minor alterations in response to objections.  

The settlement agreement provided relief to two classes: (1) a Monetary Relief Class, which 

is defined as “all current and former retirement plans that are or were serviced by MassMutual 

pursuant to a group annuity contract from October 19, 2005 through the date of the Court’s 

Preliminary Approval Order”; and (2) a Structural Changes Class, which is defined as “all retirement 

plans that receive services from MassMutual pursuant to a group annuity contract on or after the 

date of entry of the Preliminary Approval Order.” (Dkt. No. 40-1 § 2.1.) Pursuant to the settlement, 

Defendant paid $9,475,000 to the Monetary Relief Class. (Id. §§ 1.40, 3.1-3.2.) In addition, for the 
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benefit of the Structural Changes Class, Defendant agreed to make certain changes to its 401(k) plan 

administration, including changes to the manner in which it disclosed fees. (Id. §§ 4.1-4.5.) It is 

undisputed that the Gallagher Plan (and its participants, including Plaintiff) is a member of both 

classes.  

The settlement agreement defines “Released Claims” as  

any and all claims, liabilities, demands, causes of action or lawsuits, known or unknown 
. . . , accrued or unaccrued, whether legal, statutory, equitable or any other type or 
form, whether under federal or state law, and whether brought in an individual, 
representative, or any other capacity, that in any way relate to or arise out of or in 
connection with acts, omissions, facts, statements, transactions, or occurrences that 
have been alleged or referred to or could have been alleged in the Action by Plaintiff 
or any Monetary Relief Class Member, including in any court filing or any discovery 
request or response including, but not limited to . . . [listing various items]. 
 

(Id. § 1.35.) As relevant here, the specific items listed include “(b) claims of excessive fees, revenue, charges, 

or compensation (collectively “Fees”) of any kind in connection with Mutual Funds; Separate Investment 

Accounts (‘SIAs’), including guaranteed SIA’s; bank collective trust funds, asset-based fees, including 

wraps fees and management fees; proprietary funds; the fixed account or the guaranteed interest account 

‘GIA.’” (Id. § 1.35(b) (emphasis added); Dkt. No. 40-6 ¶ 16.) Another item listed in the Released 

Claims definition is “(w) claims involving the spread earned on any GIA product, regardless of 

whether it concerns the target or actual spread.” (Dkt. No. 40-1 § 1.35(w).)  

In a section titled “Releases,” the settlement agreement provided: 

Upon the Effective Date, the Settlement Class Members, on behalf of themselves, 
their predecessors, successors, and assigns, their Plans, and their Plans’ participants 
and their beneficiaries, shall be deemed to have, and by operation of the Final Order 
and Judgment shall have fully, finally, and forever released, relinquished and 
discharged, and shall be forever enjoined from the prosecution of, each and every 
Released Claim . . . against any and all of Defendant’s Released Parties, provided, 
however, that nothing herein is meant to bar any claim seeking enforcement of this 
Agreement or Court Order relating to it. 
 

(Id. § 6.1. Dkt. No. 40-6 ¶ 16.)  In addition, the next section, titled “Covenant Not to Sue,” provided: 

The Parties recognize that the changes to MassMutual’s business practices described 
in Section IV above are designed to result in a uniform set of standard business 
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practices that will benefit Structural Changes Class Members; will affect the way that 
MassMutual generally operates its retirement plan business; and have been designed 
to provide future certainty, for the benefit of both MassMutual and Structural Changes 
Class Members, so as to eliminate any potential future controversies over the matters 
involved in this Action. In order to ensure that MassMutual’s business practices are 
not subject to future potentially inconsistent challenges or standards, and in 
consideration for MassMutual’s willingness to make the changes, Structural Changes 
Class Members agree that, from the date of Preliminary Approval and for as long as 
MassMutual continues to comply with the practices described in Section IV above, 
none of them will institute, maintain, prosecute, sue, or assert in any action or 
proceeding any claim, based on conduct subsequent to, or any liability or damages 
claimed to arise or occur after, the date of the Preliminary Approval, with respect to 
any of the Released Claims. 
 

(Dkt. No. 40-1 § 6.2.) The Final Approval Order and Judgment also provided that this court “retains 

continuing jurisdiction over . . . the Parties and the Members of the Settlement Classes for purposes 

of construing, enforcing and administering the” settlement agreement. (Dkt. No. 40-6 ¶ 24.) 

Plaintiff originally filed this action in the District of Connecticut. After the case was 

transferred to this court, the parties filed cross-motions. Defendant sought to enjoin Plaintiff from 

bringing this action in light of the Golden Star settlement agreement; Plaintiff sought partial summary 

judgment, contending the settlement agreement did not bar her claims. (Dkt. Nos. 39, 63.) This 

court held that Plaintiff’s claims, as pled in the original complaint, were barred by the settlement 

agreement:  

In particular, Section 6.1 of the settlement, read in conjunction with the definition of 
‘Released Claims’ (which specifically includes claims related to excessive compensation 
and ‘spread’), makes clear that Plaintiff’s claims arising before the ‘Effective Date’ [July 
25, 2015] have been released. . . . As Defendant points out, the spread issue was 
specifically litigated in Golden Star and, thus, was ‘alleged or referred to or could have 
been alleged in [Golden Star] by Plaintiff or any Monetary Relief Class Member.’ . . . In 
addition, the Covenant Not to Sue in section 6.2 covers such claims arising after the 
Preliminary Approval date and into the future. 

 
(Dkt. No. 81 (citations omitted).) “Nevertheless,” this court explained, “as Defendant itself has 

suggested [in the briefing], Plaintiff may have a remedy by suing under the theory that Defendant 

breached the Settlement by failing to comply with Section IV, regarding Defendant’s promises to 

change its business practices.” (Id.) This was because “[t]he Covenant Not to Sue is expressly 
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conditioned on Defendant's compliance with Section IV: ‘Structural Changes Class Members agree 

that, from the date of the Preliminary Approval and for as long as MassMutual continues to comply with the 

practices described in Section IV above, none of them will institute, maintain, prosecute, sue, or assert in 

any action or proceeding any claim . . . .’” (Id. (quoting Dkt. No. 40-1 § 6.2 (emphasis added)).) “One 

of those practices,” the court explained, “is the promise that Defendant ‘will also disclose for each 

Fund it makes available the revenue paid to MassMutual from a Fund.’ . . . Plaintiff, therefore, may 

have a viable claim that Defendant breached section 4.2(b) by failing to fully disclose its ‘revenue’ in 

relation to the ‘spread.’” (Id. (quoting Dkt. No. 40-1 § 4.2(b)).) The court also noted that Plaintiff’s 

counsel had “explained at the hearing that he did not pursue this breach of settlement theory in the 

complaint because he was not aware of the Golden Star Settlement.” (Id.) The court therefore 

granted Plaintiff leave to file an amended complaint “asserting a breach of settlement theory and 

limiting the relief sought to [the period] after July 25, 2015, the Effective Date of the Settlement.” 

(Id.) 

 Accordingly, consistent with this court’s previous ruling, if Defendant breached Section IV 

of the settlement agreement, Plaintiff may assert her present claims; if, however, Defendant has not 

breached that section, Plaintiff’s claims are barred by the agreement. After Plaintiff filed her 

amended complaint asserting a breach of § 4.2(b), the parties filed the pending cross-motions. 

III. ANALYSIS 
 

 “In construing a settlement subsequently adopted by a court, [this court] appl[ies] the same 

basic rules that govern interpretation of ordinary contracts.” Nault v. United States, 517 F.3d 2, 4 (1st 

Cir. 2008). Although federal common law applies when interpreting a settlement agreement releasing 

ERISA claims, “[t]he relevant federal substantive law includes the common-sense canons of contract 

interpretation derived from state law, including the teaching that contracts containing unambiguous 

language must be construed according to their plain and natural meaning.” Morais v. Central Beverage 
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Corp. Union Employees’ Supplemental Retirement Plan, 167 F.3d 709, 712 (1st Cir. 1999) (internal 

quotation marks omitted); see also Nault, 517 F.3d at 4 (“[T]erms within a contract are accorded their 

plain, ordinary, and natural meaning.” (internal quotation marks omitted)).1 

 Plaintiff asserts Defendant has breached Section 4.2(b) of the settlement agreement by 

failing to disclose the revenue it makes from “spread” in connection with a “Stable Value Account” 

offered to Plaintiff through her employer-sponsored 401(k) plan. The Stable Value Account is an 

investment option, governed by a group annuity contract between Defendant and the Arthur J. 

Gallagher & Company Savings and Thrift Plan, in which participants may allocate funds which are 

guaranteed not to lose principal and earn interest at a “credited rate” that cannot be lower than 3% 

for the life of the contract. (Dkt. No. 86-1 at 28, Amend. No. 6.) The parties agree that “spread” 

constitutes the excess earnings that Defendant makes, over the credited rate that it must pay to 

participants like Plaintiff, by itself investing the underlying funds from the Stable Value Account in 

its general account. That is, Defendant takes the funds from the Stable Value Account and invests 

them in its general account in a portfolio of investments that generate a return; if that return is 

greater than the credited rate Defendant pays out to participants in the Stable Value Account, then 

Defendant earns spread. If, however, the investments in Defendant’s general account earn less than 

the credited rate, then Defendant still must pay participants at the credited rate and, instead of 

earning spread, takes a loss.   

 Section 4.2(b) of the settlement agreement provides: 

[Defendant] will provide on the Plan Sponsor Website for each Fund it makes available 
a disclosure of the expense ratio for each Fund, including the amount, if any, of the 
SIA management fee or other direct fees specifically associated with each Fund. 
[Defendant] will also disclose for each Fund it makes available the revenue paid to [Defendant] from 

                                                           
1 Accordingly, even if state law, rather than federal common law, applied in interpreting the settlement agreement, the 
result would be the same, since Massachusetts law reflects the same basic contract interpretation principles. See Young v. 
IMG Indus., Inc., 541 F. Supp. 2d 433, 446 n.28 (D. Mass. 2008); see also Smart v. Gillette Co. Long-Term Disability Plan, 70 
F.3d 173, 178 n.1 (1st Cir. 1995). 
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a Fund, including disclosure of those Funds that make no Revenue Sharing Payments 
to [Defendant]. 

 
(Dkt. No. 40-1 § 4.2(b).) According to Plaintiff, Defendant’s failure to disclose spread violates the 

italicized language in the second sentence. The court, however, agrees with Defendant that this 

language plainly does not require the disclosure of spread with regard to the Stable Value Account.  

 There is no dispute that the Stable Value Account is a “Fund.” Moreover, Defendant now 

makes clear that spread is “revenue” for purposes of section 4.2(b). However, the court concludes, 

spread is not “paid to” Defendant “from a Fund.” Rather, as discussed, spread constitutes the 

earnings Defendant retains in its general account above the interest rate credited to the Stable Value 

Account. Spread, therefore, is not “paid to” Defendant from the Stable Value Account but is, 

instead, the amount not paid to investors from excess earnings in Defendants general account. 

Accordingly, the “plain, ordinary, and natural meaning” of § 4.2(b) does not require the disclosure of 

spread in this context. Nault, 517 F.3d at 4. 

 Plaintiff attempts to analogize spread as a payment Defendant makes to itself out of the plan 

assets in the Stable Value Account. Although creative, Plaintiff’s theory is a mismatch with the 

language of § 4.2(b) and the nature of the Stable Value Account and group annuity contract. 

Plaintiff’s own example—using a definition of “pay” as “[t]o yield as a return; a savings plan that paid 

six percent,” Am. Heritage Dictionary at 1291 (4th ed.)—demonstrates this mismatch. As Defendant 

explains, “[a] bank savings account is a spread product just like the one at issue here: the bank takes 

in deposits, guarantees an interest rate, and invests the depositor’s funds in an effort to make a profit 

and cover the guaranteed payments.” (Dkt. No. 97 at 4 n.1.) Critically, however, in Plaintiff’s 

example “[t]he bank pays six percent interest to a depositor (i.e., someone else), but the dictionary 

definition is not suggesting that the profit the bank makes on the investment of the depositor’s 

funds is a ‘payment’ to the bank.” (Id.) Thus, as Plaintiff’s example makes clear, the plain and natural 

meaning of the phrase “paid to” contemplates a payment to Defendant from another source, in this 
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case a Fund, rather than earnings derived from Defendant’s internal operations. Moreover, as spread 

was an issue specifically litigated in the Golden Star action, the settlement agreement could have (and 

would have) made clear that its disclosure was required had that been the intent of the parties and 

the court.2 

 Lastly, Plaintiff argues that, even if Defendant’s interpretation of § 4.2(b) is correct, the 

settlement agreement is void under 29 U.S.C. § 1110(a), to the extent it bars Plaintiff’s claims. That 

statute contains an anti-exculpatory provision, which states: “any provision in an agreement or 

instrument which purports to relieve a fiduciary from responsibility or liability for any responsibility, 

obligation, or duty under this part shall be void as against public policy.” 29 U.S.C. § 1110(a). The 

court is not convinced this statute applies here. First, “[a]pplication of § 1110 requires one to find 

first that the person in question is a fiduciary.” Kayes v. Pac. Lumber Co., 51 F.3d 1449, 1460 (9th Cir. 

1995). But this court found, in its Final Approval Order and Judgment in Golden Star, that Defendant 

is not a fiduciary in this respect. (Dkt. No. 40-6 ¶ 18(c).) Second, courts have held, despite section 

1110(a)’s broad wording, that waiver or release of known ERISA rights is permissible in the context 

of settlement agreements. See, e.g., Howell v. Motorola, Inc., 2005 WL 2420410, at *3-5 (N.D. Ill. Sept. 

30, 2005) (collecting cases), aff’d, 633 F.3d 552 (7th Cir. 2011).3 This is consistent with the strong 

                                                           
2 Plaintiff also argues § 4.2(b) of the settlement agreement should be read to incorporate the disclosure requirements for 
a “covered service provider” under 29 C.F.R. § 2550.408b-2. Although not necessary to the court’s decision, spread does 
not appear to fit within the definitions of “direct compensation” or “indirect compensation” in the regulation. See 29 
C.F.R. § 2550.408b-(c)(1)(iv)(C). “Direct compensation” is defined as “compensation received directly from the covered 
plan.” 29 C.F.R. § 2550.408b-2(c)(1)(viii)(B)(1). Again, spread is not paid to Defendant from the Stable Value Account 
but is earned via Defendant’s investments in its general account and, thus, cannot be considered “compensation received 
directly from the covered plan.” Id. (emphasis added). “Indirect compensation” is defined as “compensation received 
from any source other than the covered plan, the plan sponsor, the covered service provider, or an affiliate.” 29 C.F.R. § 
2550.408b-2(c)(1)(viii)(B)(2). Because spread is earned on investments Defendant, the “covered service provider,” makes 
in its general account, it does not constitute “indirect compensation” either. This interpretation is further supported by 
the Department of Labor’s rulemaking interpreting the same underlying statutory provision, albeit in different contexts, 
in which “the ‘spread’ is not treated as compensation.” 81 Fed. Reg. 21147-01, 21167 & n.62; 81 Fed. Reg. 21002-01, 
21031 & n.57. 
 
3 In enacting the anti-exculpatory provision in 29 U.S.C. § 1110(a), it appears Congress sought to prohibit the common 
practice, permissible under state trust law, of using an exculpatory clause in a trust agreement “to shield a fiduciary . . . 
from any liability for misuse of trust assets.” Bradley R. Duncan, Judicial Review of Fiduciary Claim Denials Under ERISA: 
An Alternative to the Arbitrary and Capricious Test, 71 Cornell L. Rev. 986, 1013 (1986); see H Rep. No. 93-1280, as reprinted in 
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policy in favor of encouraging settlements, especially “in a hard-fought, complex class action.” In re 

Pharm. Indus. Average Wholesale Price Litig., 588 F.3d 24, 36 (1st Cir. 2009); see Howell v. Motorola, Inc., 

633 F.3d 552, 561 (7th Cir. 2011) (“We conclude that Howell has read too much into [29 U.S.C. § 

1110(a)], and that his interpretation would make it impossible, as a practical matter, to settle any 

ERISA case.”). Third, the settlement agreement contains a carve-out for Defendant to change its 

disclosure requirements in Section IV “if Congress, the [Department of Labor], or any other 

applicable regulatory or self-regulatory body imposes different disclosure or other substantive 

requirements, whether through statute, regulation, official guidance, or otherwise.” (Dkt. No. 40-1 § 

4.5(b).) Thus, if Congress or the Department of Labor (or another regulatory body) subsequently 

makes clear that Defendant must disclose spread, then Defendant is permitted by the settlement 

agreement (and would be expected) to modify its disclosure practices consistent with the new 

regulatory changes.  

 The court appreciates Plaintiff’s laudable goal of transparency regarding Defendant’s 

revenue in relation to the Stable Value Account. However, overriding these concerns is a more 

fundamental policy regarding settlements and finality of judgments. See Banco Popular de Puerto Rico v. 

Greenblatt, 964 F.2d 1227, 1232 (1st Cir. 1992) (“Once settlement efforts are completed and 

embodied in a final judgment, the parties expect to be able to tailor their future actions and 

decisions in reliance on that judgment.”); Matthewson v. Allied Marine Indus., Inc., 827 F.2d 850, 587 

(1st Cir. 1987) (“There is an institutional interest in the solemnity of such agreements, in bringing 

certainty to the process, and in minimizing opportunities for lawyers and litigants alike to act as 

Monday morning quarterbacks.”). Regardless of the underlying merits of the Golden Star settlement 

                                                           
1974 U.S.C.C.A.N. 5038, 5186 (1974) (Cong. Rep.) (“The objective of these provisions are to make applicable the law of 
trusts; to prohibit exculpatory clauses that have often been used in this field . . . .”); S. Rep. No. 93-127, as reprinted in 
1974 U.S.C.C.A.N. 4838, 4865 (1973) (discussing exculpatory clauses in conventional trust law).  
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agreement, it constitutes a binding, court-approved class action settlement agreement, resolving 

bitterly contested claims. See Nottingham Partners v. Trans-Lux Corp., 925 F.2d 29, 33 & n.2 (1st Cir. 

1991). Among those are the same core set of allegations brought here. Nevertheless, the court—

cognizant that Plaintiff’s counsel was not aware of the settlement agreement and recognizing a 

potential theory for overcoming the Covenant Not To Sue—permitted Plaintiff to amend her 

complaint to assert that Defendant has breached § 4.2(b) and, therefore, her claims are not by the 

settlement agreement. Unfortunately for Plaintiff, the plain language of § 4.2(b), as applied to the 

undisputed facts here, does not support her breach theory. 

IV. CONCLUSION 
 

Accordingly, the court ALLOWS Defendant’s Motion to Enjoin Plaintiff from Bringing this 

Action (Dkt. No. 83) and DENIES Plaintiff’s Cross-motion for Partial Summary Judgment (Dkt. 

No. 91.) The Clerk shall enter judgment for Defendant, and this case may now be closed. 

 It is So Ordered. 

       /s/ Mark G. Mastroianni________ 
       MARK G. MASTROIANNI 
       United States District Judge 
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