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PART I. FINANCIAL INFORMATION
 
ITEM 1.                FINANCIAL STATEMENTS
 
TITAN MACHINERY INC.
CONDENSED CONSOLIDATED BALANCE SHEETS (UNAUDITED)
(in thousands, except per share data)

October 31, 2022 January 31, 2022

Assets
Current Assets

Cash $ 45,852 $ 146,149 
Receivables, net of allowance for expected credit losses 111,849 94,287 
Inventories, net 630,377 421,758 
Prepaid expenses and other 15,625 28,135 
Total current assets 803,703 690,329 

Noncurrent Assets
Property and equipment, net of accumulated depreciation 215,954 178,243 
Operating lease assets 52,091 56,150 
Deferred income taxes 2,937 1,328 
Goodwill 32,022 8,952 
Intangible assets, net of accumulated amortization 16,852 10,624 
Other 1,211 1,041 
Total noncurrent assets 321,067 256,338 

Total Assets $ 1,124,770 $ 946,667 

Liabilities and Stockholders' Equity
Current Liabilities

Accounts payable $ 43,338 $ 25,644 
Floorplan payable 273,083 135,415 
Current maturities of long-term debt 6,895 5,876 
Current operating lease liabilities 9,671 9,601 
Deferred revenue 56,812 134,146 
Accrued expenses and other 56,980 59,339 
Income taxes payable 15,918 4,700 
Total current liabilities 462,697 374,721 

Long-Term Liabilities
Long-term debt, less current maturities 91,055 74,772 
Operating lease liabilities 50,737 55,595 
Deferred income taxes 1,974 2,006 
Other long-term liabilities 7,020 4,374 
Total long-term liabilities 150,786 136,747 

Commitments and Contingencies (Note 15)
Stockholders' Equity

Common stock, par value $.00001 per share, 45,000 shares authorized; 22,707 shares issued and outstanding at October 31, 2022; 22,588 shares issued and
outstanding at January 31, 2022 — — 

Additional paid-in-capital 256,073 254,455 
Retained earnings 266,672 182,916 
Accumulated other comprehensive loss (11,458) (2,172)
Total stockholders' equity 511,287 435,199 

Total Liabilities and Stockholders' Equity $ 1,124,770 $ 946,667 

 See Notes to Condensed Consolidated Financial Statements
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TITAN MACHINERY INC.
CONDENSED CONSOLIDATED STATEMENTS OF OPERATIONS (UNAUDITED)
(in thousands, except per share data)
 Three Months Ended October 31, Nine Months Ended October 31,
 2022 2021 2022 2021
Revenue

Equipment $ 508,996 $ 329,814 $ 1,240,579 $ 878,528 
Parts 108,719 80,521 254,974 208,464 
Service 38,960 32,026 101,847 89,405 
Rental and other 12,098 11,614 28,923 27,914 

Total Revenue 668,773 453,975 1,626,323 1,204,311 
Cost of Revenue

Equipment 436,156 288,576 1,070,378 772,584 
Parts 72,146 55,654 172,162 146,184 
Service 13,456 10,249 35,288 29,314 
Rental and other 7,435 7,016 17,522 17,754 

Total Cost of Revenue 529,193 361,495 1,295,350 965,836 
Gross Profit 139,580 92,480 330,973 238,475 
Operating Expenses 84,861 62,943 217,841 176,460 
Impairment of Intangible and Long-Lived Assets — — — 1,498 
Income from Operations 54,719 29,537 113,132 60,517 
Other Income (Expense)

Interest and other income 1,804 616 3,169 1,935 
Floorplan interest expense (588) (259) (1,087) (1,027)
Other interest expense (1,257) (1,071) (3,802) (3,292)

Income Before Income Taxes 54,678 28,823 111,412 58,133 
Provision for Income Taxes 13,421 7,007 27,656 14,521 
Net Income $ 41,257 $ 21,816 $ 83,756 $ 43,612 

Earnings per Share:
Basic $ 1.82 $ 0.97 $ 3.70 $ 1.93 

Diluted $ 1.82 $ 0.97 $ 3.70 $ 1.93 

Weighted Average Common Shares:
Basic 22,393 22,213 22,365 22,228 
Diluted 22,399 22,222 22,372 22,238 

 
See Notes to Condensed Consolidated Financial Statements
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TITAN MACHINERY INC.
CONDENSED CONSOLIDATED STATEMENTS OF COMPREHENSIVE INCOME (UNAUDITED)
(in thousands)
 

 Three Months Ended October 31, Nine Months Ended October 31,
 2022 2021 2022 2021
Net Income $ 41,257 $ 21,816 $ 83,756 $ 43,612 
Other Comprehensive Income (Loss)

Foreign currency translation adjustments (5,132) (744) (9,285) (2,185)
Comprehensive Income $ 36,125 $ 21,072 $ 74,471 $ 41,427 

 
See Notes to Condensed Consolidated Financial Statements
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TITAN MACHINERY INC.
CONDENSED CONSOLIDATED STATEMENTS OF STOCKHOLDERS' EQUITY (UNAUDITED)
(in thousands)

Common Stock

Additional Paid-
In Capital

Retained
Earnings

Accumulated Other
Comprehensive
Income (Loss)

Total Stockholders'
EquityShares Outstanding Amount

BALANCE, January 31, 2022 22,588 $ — $ 254,455 $ 182,916 $ (2,172) $ 435,199 
Common stock issued on grant of restricted stock, net of restricted stock forfeitures and
restricted stock withheld for employee withholding tax (19) — (685) — — (685)
Stock-based compensation expense — — 620 — — 620 
Net income — — — 17,540 — 17,540 
Other comprehensive loss — — — — (1,191) (1,191)

BALANCE, April 30, 2022 22,569 $ — $ 254,390 $ 200,456 $ (3,363) $ 451,483 
Common stock issued on grant of restricted stock, net of restricted stock forfeitures and
restricted stock withheld for employee withholding tax 126 — (5) — — (5)
Stock-based compensation expense — — 803 — — 803 
Net income — — — 24,959 — 24,959 
Other comprehensive loss — — — — (2,963) (2,963)

BALANCE, July 31, 2022 22,695 — 255,188 225,415 (6,326) 474,277 
Common stock issued on grant of restricted stock, net of restricted stock forfeitures and
restricted stock withheld for employee withholding tax 12 — — — — — 
Stock-based compensation expense — — 885 — — 885 
Net income — — — 41,257 — 41,257 
Other comprehensive loss — — — — (5,132) (5,132)

BALANCE, October 31, 2022 22,707 $ — $ 256,073 $ 266,672 $ (11,458) $ 511,287 

Common Stock

Additional Paid-
In Capital

Retained
Earnings

Accumulated Other
Comprehensive Income

(Loss)
Total Stockholders'

EquityShares Outstanding Amount
BALANCE, January 31, 2021 22,553 $ — $ 252,913 $ 116,869 $ 1,499 $ 371,281 

Common stock issued on grant of restricted stock and exercise of stock options, net of
restricted stock forfeitures and restricted stock withheld for employee withholding tax (33) — (975) — — (975)
Stock-based compensation expense — — 609 — — 609 
Net income — — — 10,547 — 10,547 
Other comprehensive loss — — — — (2,379) (2,379)

BALANCE, April 30, 2021 22,520 $ — $ 252,547 $ 127,416 $ (880) $ 379,083 
Common stock issued on grant of restricted stock and exercise of stock options, net of
restricted stock forfeitures and restricted stock withheld for employee withholding tax 76 — (2) — — (2)
Stock-based compensation expense — — 584 — — 584 
Net income — — — 11,249 — 11,249 
Other comprehensive income — — — — 938 938 

BALANCE, July 31, 2021 22,596 — 253,129 138,665 58 391,852 
Common stock issued on grant of restricted stock and exercise of stock options, net of
restricted stock forfeitures and restricted stock withheld for employee withholding tax (4) — (4) — — (4)
Stock-based compensation expense — — 657 — — 657 
Net income — — — 21,816 — 21,816 
Other comprehensive income — — — — (744) (744)

BALANCE, October 31, 2021 22,592 $ — $ 253,782 $ 160,482 $ (686) $ 413,578 

See Notes to Condensed Consolidated Financial Statements
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TITAN MACHINERY INC.
CONDENSED CONSOLIDATED STATEMENTS OF CASH FLOWS (UNAUDITED)
(in thousands)
 Nine Months Ended October 31,
 2022 2021
Operating Activities

Net income $ 83,756 $ 43,612 
Adjustments to reconcile net income to net cash provided by operating activities

Depreciation and amortization 18,356 16,336 
Impairment of intangible and long-lived assets — 1,498 
Deferred income taxes (1,835) (3,116)
Stock-based compensation expense 2,308 1,850 
Noncash interest expense 182 163 
Other, net 7,072 8,248 

Changes in assets and liabilities, net of effects of acquisitions
Receivables, prepaid expenses and other assets 168 (18,463)
Inventories (115,734) 3,181 
Manufacturer floorplan payable 78,972 45,801 
Deferred revenue (83,029) (35,894)
Accounts payable, accrued expenses and other and other long-term liabilities 2,650 9,059 

Net Cash Provided by (Used for) Operating Activities (7,134) 72,275 
Investing Activities

Rental fleet purchases (8,601) (12,159)
Property and equipment purchases (excluding rental fleet) (16,829) (17,534)
Proceeds from sale of property and equipment 2,110 667 
Acquisition consideration, net of cash acquired (100,471) — 
Other, net (176) 20 

Net Cash Used for Investing Activities (123,967) (29,006)
Financing Activities

Net change in non-manufacturer floorplan payable 32,212 (30,104)
Proceeds from long-term debt borrowings 8,415 6,380 
Principal payments on long-term debt and finance leases (5,596) (6,593)
Payment of debt issuance costs — — 
Other, net (698) (998)

Net Cash Provided by (Used for) Financing Activities 34,333 (31,315)
Effect of Exchange Rate Changes on Cash (3,529) (404)
Net Change in Cash (100,297) 11,550 
Cash at Beginning of Period 146,149 78,990 
Cash at End of Period $ 45,852 $ 90,540 
Supplemental Disclosures of Cash Flow Information

Cash paid during the period
Income taxes, net of refunds $ 15,711 $ 22,130 
Interest $ 4,595 $ 4,091 

Supplemental Disclosures of Noncash Investing and Financing Activities
Net property and equipment financed with long-term debt, finance leases, accounts payable and accrued liabilities $ 5,436 $ 15,795 
Long-term debt to acquire finance leases $ 7,119 $ 7,761 
Net transfer of assets from (to) property and equipment to (from) inventories $ (4,686) $ 2,168 

See Notes to Condensed Consolidated Financial Statements
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TITAN MACHINERY INC.
NOTES TO CONDENSED CONSOLIDATED FINANCIAL STATEMENTS

(UNAUDITED)
 

NOTE 1 - BUSINESS ACTIVITY AND SIGNIFICANT ACCOUNTING POLICIES

Basis of Presentation

    The unaudited consolidated financial statements included herein have been prepared pursuant to the rules and regulations of the Securities and Exchange Commission ("SEC”) for interim reporting.
Accordingly, they do not include all the information and footnotes required by accounting principles generally accepted in the United States of America ("GAAP”) for complete financial statements. In
the opinion of management, all adjustments, consisting of normal recurring accruals, considered necessary for a fair presentation have been included. The quarterly operating results for Titan Machinery
Inc. (the "Company”) are subject to fluctuation due to varying weather patterns, which may impact the timing and amount of equipment purchases, rentals, and after-sales parts and service purchases
by the Company’s agriculture, construction and international customers. Therefore, operating results for the nine-months ended October 31, 2022 are not necessarily indicative of the results that may be
expected for the fiscal year ending January 31, 2023. The information contained in the consolidated balance sheet as of January 31, 2022 was derived from the audited consolidated financial statements of
the Company for the fiscal year then ended. These condensed consolidated financial statements should be read in conjunction with the audited consolidated financial statements and notes thereto
included in the Company’s Annual Report on Form 10-K for the fiscal year ended January 31, 2022 as filed with the SEC.

Nature of Business

    The Company is engaged in the retail sale, service and rental of agricultural and construction machinery through its stores in the United States and Europe. The Company’s North American stores are
located in Colorado, Idaho, Iowa, Kansas, Minnesota, Missouri, Montana, Nebraska, North Dakota, South Dakota, Washington, Wisconsin, and Wyoming and its European stores are located in
Bulgaria, Germany, Romania, and Ukraine. 

Russia/Ukraine Geopolitical Conflict

In February, 2022, the ongoing Russia/Ukraine conflict significantly intensified, and the sustained conflict and disruption in the region is ongoing. Titan Machinery Ukraine, LLC ("Titan
Machinery Ukraine"), the Company's wholly owned Ukrainian subsidiary, has ten locations throughout Ukraine primarily in western and central Ukraine. The conflict has caused disruptions in our
Ukrainian operations, with our revenues for the three months and nine months ended October 31, 2022 down 40.7% and 38.8%, respectively, from the prior year periods. These disruptions have not been
material to the Company's consolidated financial statements. However, if the conflict intensifies in western and central Ukraine, it could significantly increase the adverse effect on the Company in future
periods.

Estimates

    The preparation of financial statements in conformity with GAAP requires management to make estimates and assumptions that affect the reported amounts of assets and liabilities and disclosure of
contingent assets and liabilities at the date of the consolidated financial statements and the reported amounts of revenue and expenses during the reporting period. Actual results could differ from those
estimates, particularly related to realization of inventory, impairment of long-lived assets, goodwill, or indefinite lived intangible assets, collectability of receivables, and income taxes.

Principles of Consolidation

    The consolidated financial statements include the accounts of the Company and its wholly-owned subsidiaries. All material accounts, transactions and profits between the consolidated companies
have been eliminated in consolidation.
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NOTE 2 - EARNINGS PER SHARE

    The following table sets forth the calculation of basic and diluted earnings per share (EPS):
 Three Months Ended October 31, Nine Months Ended October 31,
 2022 2021 2022 2021
 (in thousands, except per share data)

Numerator:
Net income $ 41,257 $ 21,816 $ 83,756 $ 43,612 
Allocation to participating securities (563) (309) (1,039) (655)
Net income attributable to Titan Machinery Inc. common stockholders $ 40,694 $ 21,507 $ 82,717 $ 42,957 

Denominator:
Basic weighted-average common shares outstanding 22,393 22,213 22,365 22,228 
Plus: incremental shares from vesting of restricted stock units 6 9 7 10 
Diluted weighted-average common shares outstanding 22,399 22,222 22,372 22,238 

Earnings Per Share:
Basic $ 1.82 $ 0.97 $ 3.70 $ 1.93 

Diluted $ 1.82 $ 0.97 $ 3.70 $ 1.93 

NOTE 3 - REVENUE

    Revenues are recognized when control of the promised goods or services is transferred to the customer, in an amount that reflects the consideration we expect to collect in exchange for those goods
or services. Sales, value added and other taxes collected from our customers concurrent with our revenue activities are excluded from revenue.

    The following tables present our revenue disaggregated by revenue source and segment:
Three Months Ended October 31, 2022 Nine Months Ended October 31, 2022

Agriculture Construction International Total Agriculture Construction International Total
(in thousands) (in thousands)

Equipment $ 380,007 $ 56,534 $ 72,455 $ 508,996 $ 901,574 $ 143,536 $ 195,469 $ 1,240,579 
Parts 81,420 13,350 13,949 108,719 178,474 37,229 39,271 254,974 
Service 29,831 6,807 2,322 38,960 76,514 18,932 6,401 101,847 
Other 1,201 639 89 1,929 2,881 1,441 540 4,862 

Revenue from contracts with customers 492,459 77,330 88,815 658,604 1,159,443 201,138 241,681 1,602,262 
Rental 865 9,073 231 10,169 1,386 22,251 424 24,061 

Total revenues $ 493,324 $ 86,403 $ 89,046 $ 668,773 $ 1,160,829 $ 223,389 $ 242,105 $ 1,626,323 

Three Months Ended October 31, 2021 Nine Months Ended October 31, 2021
Agriculture Construction International Total Agriculture Construction International Total

(in thousands) (in thousands)
Equipment $ 205,230 $ 49,679 $ 74,905 $ 329,814 $ 530,895 $ 148,511 $ 199,122 $ 878,528 
Parts 52,090 13,413 15,018 80,521 132,515 37,449 38,500 208,464 
Service 23,003 6,819 2,204 32,026 63,908 19,773 5,724 89,405 
Other 824 622 132 1,578 2,301 1,477 413 4,191 

Revenue from contracts with customers 281,147 70,533 92,259 443,939 729,619 207,210 243,759 1,180,588 
Rental 359 9,202 475 10,036 803 22,076 844 23,723 

Total revenues $ 281,506 $ 79,735 $ 92,734 $ 453,975 $ 730,422 $ 229,286 $ 244,603 $ 1,204,311 
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Unbilled Receivables and Deferred Revenue

    Unbilled receivables from contracts with customers amounted to $26.8 million and $17.1 million as of October 31, 2022 and January 31, 2022, respectively. This increase in unbilled receivables is
primarily the result of a seasonal increase in the volume of our service transactions in which we recognize revenue as our work is performed and prior to customer invoicing.

    Deferred revenue from contracts with customers amounted to $55.8 million and $132.2 million as of October 31, 2022 and January 31, 2022, respectively. Our deferred revenue most often increases in
the fourth quarter of each fiscal year due to a higher level of customer down payments or prepayments and longer time periods between customer payment and delivery of the equipment asset, and the
related recognition of equipment revenue, prior to its seasonal use. During the nine months ended October 31, 2022 and 2021, the Company recognized $126.3 million and $55.8 million, respectively, of
revenue that was included in the deferred revenue balance as of January 31, 2022 and January 31, 2021, respectively. No material amount of revenue was recognized during the nine months ended
October 31, 2022 or 2021 from performance obligations satisfied in previous periods.

    The Company has elected as a practical expedient to not disclose the value of unsatisfied performance obligations for (i) contracts with an original expected length of service of one year or less and (ii)
contracts for which we recognize revenue at the amount to which we have the right to invoice for parts installed and services performed. The contracts for which the practical expedient has been applied
include (i) equipment revenue transactions, which do not have a stated contractual term but are short-term in nature, and (ii) service revenue transactions, which also do not have a stated contractual
term but are generally completed within 30 days. For such service contracts, we recognize revenue at the time we perform the work, in the amount for which we have the right to invoice for services
completed to date.

NOTE 4 - RECEIVABLES

    The Company provides an allowance for expected credit losses on its nonrental receivables. To measure the expected credit losses, receivables have been grouped based on shared credit risk
characteristics as shown in the table below.

    Trade and unbilled receivables from contracts with customers have credit risk and the allowance is determined by applying expected credit loss percentages to aging categories based on historical
experience that are updated each quarter. The rates may also be adjusted to the extent future events are expected to differ from historical results. In addition, the allowance is adjusted based on
information obtained by continued monitoring of individual customer credit.

    Trade receivables from finance companies, other receivables due from manufacturers, and other receivables have not historically resulted in any credit losses to the Company. These receivables are
short-term in nature and deemed to be of good credit quality and have no need for any allowance for expected credit losses. Management continually monitors these receivables and should information
be obtained that identifies potential credit risk, an adjustment to the allowance would be made if deemed appropriate.

    Trade and unbilled receivables from rental contracts are primarily in the United States and are specifically excluded from the accounting guidance in determining an allowance for expected losses. The
Company provides an allowance for these receivables based on historical experience and using credit information obtained from continued monitoring of customer accounts.
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October 31, 2022 January 31, 2022
(in thousands)

Trade and unbilled receivables from contracts with customers
Trade receivables due from customers $ 49,856 $ 30,041 
Unbilled receivables 26,830 17,129 
Less allowance for expected credit losses 2,814 1,979 

73,872 45,191 

Trade receivables due from finance companies 15,976 17,937 

Trade and unbilled receivables from rental contracts
Trade receivables 4,175 3,055 
Unbilled receivables 884 538 
Less allowance for expected credit losses 300 469 

4,759 3,124 
Other receivables

Due from manufacturers 16,736 22,979 
Other 506 5,056 

17,242 28,035 
Receivables, net of allowance for expected credit losses $ 111,849 $ 94,287 
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    Following is a summary of allowance for credit losses on trade and unbilled accounts receivable by segment:
Agriculture Construction International Total

(in thousands)
Balance at January 31, 2022 $ 244 $ 193 $ 1,542 $ 1,979 

Current expected credit loss provision 47 74 1,036 1,157 
Write-offs charged against allowance 41 147 148 336 
Credit loss recoveries collected 24 9 — 33 
Acquisition 94 — — 94 
Foreign exchange impact — — (113) (113)

Balance at October 31, 2022 $ 368 $ 129 $ 2,317 $ 2,814 

Agriculture Construction International Total
(in thousands)

Balance at January 31, 2021 $ 228 $ 1,074 $ 1,690 $ 2,992 
Current expected credit loss provision (benefit) 109 144 (235) 18 
Write-offs charged against allowance 135 177 65 377 
Credit loss recoveries collected 9 8 — 17 
Foreign exchange impact — — (50) (50)

Balance at October 31, 2021 $ 211 $ 1,049 $ 1,340 $ 2,600 

    The increase in the credit loss provision in the International segment, during the nine months ended October 31, 2022, was driven by a $0.8 million bad debt provision placed on the accounts
receivables due from customers of Titan Machinery Ukraine, primarily due to the ongoing Russia-Ukraine conflict.

The following table presents impairment losses (recoveries) on receivables arising from sales contracts with customers and receivables arising from rental contracts:
Three Months Ended October 31, Nine Months Ended October 31,

2022 2021 2022 2021
(in thousands)

Impairment losses (recoveries) on:
Receivables from sales contracts $ 197 $ 20 $ 1,196 $ 340 
Receivables from rental contracts 49 54 81 24 

$ 246 $ 74 $ 1,277 $ 364 

NOTE 5 - INVENTORIES
October 31, 2022 January 31, 2022

 (in thousands)
New equipment $ 345,689 $ 195,775 
Used equipment 128,521 128,047 
Parts and attachments 150,308 95,890 
Work in process 5,859 2,046 

$ 630,377 $ 421,758 
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NOTE 6 - PROPERTY AND EQUIPMENT
October 31, 2022 January 31, 2022

 (in thousands)
Rental fleet equipment $ 77,676 $ 65,117 
Machinery and equipment 26,221 22,819 
Vehicles 74,568 58,650 
Furniture and fixtures 52,864 50,228 
Land, buildings, and leasehold improvements 139,688 123,323 

371,017 320,137 
Less accumulated depreciation 155,063 141,894 

$ 215,954 $ 178,243 

    The Company includes depreciation expense related to its rental fleet and its trucking fleet, for hauling equipment, in Cost of Revenue, which was $2.6 million and $2.6 million for the three months
ended October 31, 2022 and 2021, and $6.0 million and $6.4 million for the nine months ended October 31, 2022 and 2021, respectively. All other depreciation expense is included in Operating Expenses,
which was $4.2 million and $2.9 million for the three months ended October 31, 2022 and 2021 and $11.3 million and $8.9 million for the nine months ended October 31, 2022 and 2021, respectively.

    The Company reviews its long-lived assets for potential impairment whenever events or circumstances indicate that the carrying value of the long-lived asset (or asset group) may not be recoverable.
During the three months ended October 31, 2022, the Company identified one such asset group in the Construction segment, and performed an impairment test, and concluded that no impairment was
present, thus the Company did not recognize any impairment for the three and nine months ended October 31, 2022. The Company recognized impairment of long-lived assets of $0.4 million in its
International segment for the nine months ended October 31, 2021.
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NOTE 7 - INTANGIBLE ASSETS AND GOODWILL

Finite-Lived Intangible Assets

The Company's finite-lived intangible assets consist of customer relationships and covenants not to compete. The following is a summary of intangible assets with finite lives as of October 31,
2022 and January 31, 2022.

October 31, 2022 January 31, 2022
Cost Accumulated Amortization Net Cost Accumulated Amortization Net

(in thousands) (in thousands)
Customer relationships $ 5,338 $ (393) $ 4,945 $ 497 $ (252) $ 245 
Covenants not to compete 1,025 (168) 857 250 (79) 171 

$ 6,363 $ (561) $ 5,802 $ 747 $ (331) $ 416 

The Company acquired intangible assets with finite lives, consisting of customer relationships totaling $5.0 million with a weighted-average amortization period of 5.0 years and covenants not
to compete totaling $0.8 million with a weighted-average amortization period of 5.0 years, as part of the business combinations completed during the period ended October 31, 2022. The Company
acquired intangible assets with finite lives, consisting of customer relationships totaling $0.2 million and covenants not to compete totaling $0.1 million for the year ended January 31, 2022.

Future amortization expense, as of October 31, 2022, is expected to be as follows:
Fiscal Year Ended January 31, Amount

(in thousands)
2023 (remainder) $ 321 
2024 1,273 
2025 1,248 
2026 1,206 
2027 1,180 
Thereafter 574 

$ 5,802 

Indefinite-Lived Intangible Assets

    The Company's indefinite-lived intangible assets consist of distribution rights assets. The following is a summary of the changes in indefinite-lived intangible assets, by segment, for the nine months
ended October 31, 2022:

Agriculture Construction Total
(in thousands)

January 31, 2022 $ 10,136 $ 72 $ 10,208 
Arising from business combinations 842 — 842 

October 31, 2022 $ 10,978 $ 72 $ 11,050 

Goodwill

    The following presents changes in the carrying amount of goodwill, by segment, for the nine months ended October 31, 2022:

Agriculture Total
(in thousands)

January 31, 2022 $ 8,952 $ 8,952 
Arising from business combinations 23,070 23,070 

October 31, 2022 $ 32,022 $ 32,022 
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NOTE 8 - FLOORPLAN PAYABLE/LINES OF CREDIT

    On October 31, 2022, the Company entered into Amendment No. 2 to the Third Amended and Restated Credit Agreement ("the Bank Syndicate Agreement") to replace the reference rate from LIBOR to
the secured overnight financing rate (SOFR) and to add the Heartland Companies as borrowers. The Company elects at the time of any advance to choose a Base Rate Loan or a SOFR Rate Loan. The
SOFR Rate is based upon one-month, three-month, or six-month SOFR, as chosen by the Company, plus an applicable margin of 11.4 basis points for one-month, 26.2 basis points for three-month, and
42.8 basis points for six-month loans. In no event shall the SOFR Rate be less than zero. The Base Rate is the greater of (a) the prime rate of interest announced, from time to time, by Bank of America
plus applicable margin; (b) the Federal Funds Rate plus 50.0 basis points plus applicable margin, or one-month SOFR plus 100.0 basis points plus applicable margin plus 11.4 basis points. The applicable
margin for Base Rate loans remains unchanged from prior versions of the agreement and is based on excess availability under the Bank Syndicate Agreement and ranges from .5% to 1.0%.

As of October 31, 2022, the Company had floorplan lines of credit totaling $777.0 million, which is primarily comprised of three floorplan lines of credit: (i) a $500.0 million credit facility with CNH
Industrial (amended as of August 1, 2022, to increase the total available domestic limit to $410 million and overall limit to $500 million), (ii) a $185.0 million line of credit under the Bank Syndicate
Agreement, and (iii) a $50.0 million credit facility with DLL Finance LLC.

The Company's outstanding balances of floorplan lines of credit as of October 31, 2022 and January 31, 2022, consisted of the following:
October 31, 2022 January 31, 2022

(in thousands)
CNH Industrial $ 161,837 $ 94,054 
Bank Syndicate Agreement Floorplan Loan 45,000 — 
DLL Finance 9,629 8,558 
Other outstanding balances with manufacturers and non-manufacturers 56,617 32,803 

$ 273,083 $ 135,415 

    As of October 31, 2022, the interest bearing U.S. floorplan payables were primarily on the Bank Syndicate Agreement Loan with a variable interest rate of 4.62%. As of January 31, 2022, generally all
U.S. floorplan payables were non-interest bearing. As of October 31, 2022, foreign floorplan payables carried various interest rates primarily ranging from 2.09% to 4.15%, compared to a range of 1.40% to
6.11% as of January 31, 2022. The Company had non-interest bearing floorplan payables of $211.4 million and $106.8 million, on October 31, 2022 and January 31, 2022, respectively.

NOTE 9 - LONG TERM DEBT

    The following is a summary of long-term debt as of October 31, 2022 and January 31, 2022:
Description Maturity Dates Interest Rates October 31, 2022 January 31, 2022

(in thousands)
Mortgage loans, secured Various through May 2039 2.1% to 5.1% $ 69,144 $ 57,801 
Sale-leaseback financing obligations Various through December 2030 3.4% to 10.3% 11,541 12,382 
Vehicle loans, secured Various through September 2027 2.1% to 4.3% 12,674 10,465 
Other Various through July 2039 3.6% 4,591 — 
Total debt 97,950 80,648 
Less: current maturities 6,895 5,876 
Long-term debt, net $ 91,055 $ 74,772 
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NOTE 10 - ACCUMULATED OTHER COMPREHENSIVE INCOME (LOSS)

    The following is a summary of the changes in accumulated other comprehensive income (loss), by component, for the nine month periods ended October 31, 2022 and October 31, 2021:
Foreign Currency

Translation
Adjustment

Net Investment
Hedging Gain

Total Accumulated
Other Comprehensive

Income (Loss)
(in thousands)

Balance, January 31, 2022 $ (4,883) $ 2,711 $ (2,172)
Other comprehensive loss (1,191) — (1,191)

Balance, April 30, 2022 (6,074) 2,711 (3,363)
Other comprehensive loss (2,963) — (2,963)

Balance, July 31, 2022 $ (9,037) $ 2,711 $ (6,326)
Other comprehensive loss (5,132) (5,132)

Balance, October 31, 2022 $ (14,169) $ 2,711 $ (11,458)

Foreign Currency
Translation
Adjustment

Net Investment
Hedging Gain

Total Accumulated
Other Comprehensive

Income (Loss)
(in thousands)

Balance, January 31, 2021 $ (1,212) $ 2,711 $ 1,499 
Other comprehensive loss (2,379) — (2,379)

Balance, April 30, 2021 (3,591) 2,711 (880)
Other comprehensive income 938 — 938 

Balance, July 31, 2021 $ (2,653) $ 2,711 $ 58 
Other comprehensive loss (744) — (744)

Balance, October 31, 2021 $ (3,397) $ 2,711 $ (686)

NOTE 11 - LEASES

As Lessee

    The Company, as lessee, leases certain of its dealership locations, office space, equipment and vehicles under operating and financing classified leasing arrangements. The Company has elected to
not record leases with a lease term at commencement of 12 months or less on the consolidated balance sheet; these leases are expensed on a straight-line basis over the lease term. Many real estate lease
agreements require the Company to pay the real estate taxes on the properties during the lease term and require that the Company maintain property insurance on each of the leased premises. These
payments are deemed to be variable lease payments as the amounts may change during the term of the lease. Certain leases include renewal options that can extend the lease term for periods of one to
ten years. Most real estate leases grant the Company a right of first refusal or other options to purchase the real estate, generally at fair market value, either during the lease term or at its conclusion. In
most cases, the Company has not included these renewal and purchase options within the measurement of the right-of-use asset and lease liability. Most often, the Company cannot readily determine
the interest rate implicit in the lease and thus applies its incremental borrowing rate to capitalize the right-of-use asset and lease liability. The Company estimates its incremental borrowing rate by
incorporating considerations of lease term, asset class and lease currency and geographical market. The Company's lease agreements do not contain any material non-lease components, residual value
guarantees or material restrictive covenants.

    The Company subleases a small number of real estate assets to third-parties, primarily dealership locations for which it has ceased operations. All sublease arrangements are classified as operating
leases.
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    The components of lease expense were as follows:
Three Months Ended October 31, Nine Months Ended October 31,

Classification 2022 2021 2022 2021
(in thousands) (in thousands)

Finance lease cost:
Amortization of leased assets Operating expenses $ 231 $ 227 $ 645 $ 915 
Interest on lease liabilities Other interest expense 48 49 137 201 

Operating lease cost Operating expenses and rental and other cost of revenue 3,424 3,632 10,062 11,132 
Short-term lease cost Operating expenses — 66 71 198 
Variable lease cost Operating expenses 501 502 1,519 1,755 
Sublease income Interest and other income (358) (226) (1,087) (643)

$ 3,846 $ 4,250 $ 11,347 $ 13,558 

    Right-of-use lease assets and lease liabilities consist of the following:
Classification October 31, 2022 January 31, 2022

(in thousands)
Assets

Operating lease assets Operating lease assets $ 52,091 $ 56,150 
Finance lease assets Property and equipment, net of accumulated depreciation 2,440 9,045 

Total leased assets $ 54,531 $ 65,195 
Liabilities

Current
Operating Current operating lease liabilities $ 9,671 $ 9,601 
Finance Accrued expenses and other 623 7,466 

Noncurrent
Operating Operating lease liabilities 50,737 55,595 
Finance Other long-term liabilities 2,144 1,518 

Total lease liabilities $ 63,175 $ 74,180 

Finance lease assets are recorded net of accumulated amortization of $1.3 million as of October 31, 2022 and $1.7 million as of January 31, 2022.    

    Maturities of lease liabilities as of October 31, 2022 are as follows:
Operating Finance

Leases Leases Total
Fiscal Year Ended January 31, (in thousands)
2023 (remainder) $ 3,285 $ 214 $ 3,499 
2024 12,760 776 13,536 
2025 12,393 727 13,120 
2026 11,881 589 12,470 
2027 11,220 458 11,678 
2028 9,697 317 10,014 
Thereafter 10,781 343 11,124 
Total lease payments 72,017 3,424 75,441 
Less: Interest 11,609 657 12,266 
Present value of lease liabilities $ 60,408 $ 2,767 $ 63,175 

    The weighted-average lease term and discount rate as of October 31, 2022 are as follows:
October 31, 2022

Weighted-average remaining lease term (years):
Operating leases 5.9
Financing leases 4.8

Weighted-average discount rate:
Operating leases 6.0 %
Financing leases 7.9 %

(a)

(a)
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As Lessor

    The Company rents equipment to customers, primarily in the Construction segment, on a short-term basis. Our rental arrangements generally do not include minimum, noncancellable periods as the
lessee is entitled to cancel the arrangement at any time. Most often, our rental arrangements extend for periods ranging from a few days to a few months. We maintain a fleet of dedicated rental assets
within our Construction segment and, within all segments, we may also provide short-term rentals of certain equipment inventory assets. Some rental arrangements may include rent-to-purchase options
whereby customers are given a period of time to exercise an option to purchase the related equipment at an established price with any rental payments paid applied to reduce the purchase price.

    All of the Company's leasing arrangements as lessor are classified as operating leases. Rental revenue is recognized on a straight-line basis over the rental period. Rental revenue includes amounts
charged for loss and damage insurance on rented equipment. In most cases, our rental arrangements include non-lease components, including delivery and pick-up services. The Company accounts for
these non-lease components separate from the rental arrangement and recognizes the revenue associated with these components when the service is performed. The Company has elected to exclude
from rental revenue all sales, value added and other taxes collected from our customers concurrent with our rental activities. Rental billings most often occur on a monthly basis and may be billed in
advance or in arrears, thus creating unbilled rental receivables or deferred rental revenue amounts. The Company manages the residual value risk of its rented assets by (i) monitoring the quality, aging
and anticipated retail market value of our rental fleet assets to determine the optimal period to remove an asset from the rental fleet, (ii) maintaining the quality of our assets through on-site parts and
service support and (iii) requiring physical damage insurance of our lessee customers. We primarily dispose of our rental assets through the sale of the asset by our retail sales force.

    Revenue generated from leasing activities is disclosed, by segment, in Note 3. The following is the balance of our dedicated rental fleet assets, included in Property and equipment, net of accumulated
depreciation in the condensed consolidated balance sheet, of our Construction segment as of October 31, 2022 and January 31, 2022: 

October 31, 2022 January 31, 2022
(in thousands)

Rental fleet equipment $ 77,676 $ 65,117 
Less accumulated depreciation 26,791 23,501 

$ 50,885 $ 41,616 

NOTE 12 - FAIR VALUE MEASUREMENTS

    As of October 31, 2022 the fair value of the Company's foreign currency contracts, which are either assets or liabilities measured at fair value on a recurring basis, was not material. These foreign
currency contracts were valued using a discounted cash flow analysis, which is an income approach, utilizing readily observable market data as inputs, which is classified as a Level 2 fair value
measurement.

The Company also valued certain long-lived assets at fair value on a non-recurring basis as of January 31, 2022 as part of its long-lived asset impairment testing. The estimated fair value of such
assets as of January 31, 2022 was $3.1 million. Fair value was estimated through an income approach incorporating both observable and unobservable inputs, and are deemed to be Level 3 fair value
inputs. The most significant unobservable inputs include forecasted net cash generated from the use of the assets and the discount rate applied to such cash flows to arrive at a fair value estimate. In
addition, in certain instances, in the prior year, the Company estimated the fair value of long-lived assets to approximate zero as no future cash flows were assumed to be generated from the use of such
assets and the expected value to be realized upon disposition was deemed to be nominal.

    The Company also has financial instruments that are not recorded at fair value in the consolidated balance sheets, including cash, receivables, payables and long-term debt. The carrying amounts of
these financial instruments approximated their fair values as of October 31, 2022 and January 31, 2022. Fair value of these financial instruments was estimated based on Level 2 fair value inputs. The
estimated fair value of the Company's Level 2 long-term debt, which is provided for disclosure purposes only, is as follows:

October 31, 2022 January 31, 2022
(in thousands)

Carrying amount $ 80,182 $ 63,237 
Fair value $ 70,702 $ 68,267 
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NOTE 13 - INCOME TAXES

    Our effective tax rate was 24.5% and 24.3% for the three months ended October 31, 2022 and 2021, respectively and was 24.8% and 25.0% for the nine months ended October 31, 2022 and 2021,
respectively. In reviewing our foreign deferred tax assets as of October 31, 2022, it was concluded that based on recent income and sources of future income of our Bulgarian subsidiary, that the release
of the remaining valuation allowance of our Bulgarian subsidiary was warranted. In the third quarter of fiscal 2023, the Company recorded a benefit of $0.3 million from the release of the valuation
allowance related to the Company's Bulgarian subsidiary. The effective tax rate for the three and nine months ended October 31, 2022 and 2021 was also subject to various other factors such as the
impact of certain discrete items, mainly the vesting of share-based compensation, and the mix of domestic and foreign income.

NOTE 14 - BUSINESS COMBINATIONS

Fiscal 2023

On August 1, 2022, the Company acquired all interests of three entities, Heartland Agriculture, LLC, Heartland Solutions, LLC, and Heartland Leveraged Lender, LLC, (collectively referred to as
"Heartland Companies") for $94.4 million in cash consideration. The Heartland Companies consist of 12 CaseIH commercial application agriculture locations, in the states of Idaho, Iowa, Kansas,
Minnesota, Missouri, Montana, Nebraska, North Dakota, South Dakota, Washington, and Wisconsin. The Heartland Companies have been a successful CaseIH commercial application dealer group and
our acquisition of these entities provides the Company the opportunity for synergies due to the overlap of our footprints, which will allow us to package deals that will include both commercial
application equipment as well as other agricultural and construction equipment to commercial customers within our core footprint. These locations are included in the Company's Agriculture segment. In
the most recent completed fiscal year, the Heartland Companies generated revenue of approximately $214 million. The results of operations from the acquisition from the August 1, 2022 closing date
through October 31, 2022, represented approximately $51.2 million of revenue and $3.4 million of pre-tax income. The Company incurred $1.1 million in acquisition related expenses in connection with this
acquisition, which are included in operating expenses in the condensed consolidated statement of operations.

On April 1, 2022, the Company acquired certain assets of Mark's Machinery, Inc. The acquired business consisted of two agricultural equipment stores in Wagner and Yankton, South Dakota.
These locations are included in the Company's Agriculture segment. The total cash consideration transferred for the acquired business was $7.7 million.

In connection with the acquisition, the Company acquired from CNH Industrial and certain other manufacturers equipment and parts inventory previously owned by Mark's Machinery, Inc.
Upon acquiring such inventories, the Company was offered floorplan financing by the respective manufacturers. In total, the Company acquired inventory and recognized a corresponding financing
liability of $3.2 million. The recognition of these inventories and the associated financing liabilities are not included as part of the accounting for the business combination.

Fiscal 2022

On December 1, 2021, the Company acquired certain assets of Jaycox Implement, Inc. The acquired business consisted of three agricultural equipment stores in Worthington and Luverne,
Minnesota and Lake Park, Iowa. These locations are included in the Company's Agriculture segment. The total cash consideration transferred for the acquired business was $28.2 million. The Company
completed the real estate purchase on December 31, 2021 for a purchase price of $5.5 million, which was partially financed with long-term debt and the remainder was paid in cash.

In connection with the acquisition, the Company acquired from CNH Industrial and certain other manufacturers equipment and parts inventory previously owned by Jaycox Implement, Inc.
Upon acquiring such inventories, the Company was offered floorplan financing by the respective manufacturers. In total, the Company acquired inventory and recognized a corresponding financing
liability of $5.3 million. The recognition of these inventories and the associated financing liabilities are not included as part of the accounting for the business combination.

Purchase Price Allocation

    Each of the above acquisitions has been accounted for under the acquisition method of accounting, which requires the Company to estimate the acquisition date fair value of the assets acquired and
liabilities assumed. As of October 31, 2022, the purchase price allocation for all business combinations completed in fiscal year 2023 are preliminary as we finalize the valuation of our intangible assets
acquired. The purchase price allocation for all business combinations completed in fiscal year 2022 are complete. The following table presents the purchase price allocations for all acquisitions
completed during the fiscal year ended January 31, 2022 and the period ended October 31, 2022:
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August 1, 2022 April 1, 2022 December 1, 2021
(in thousands)

Heartland Companies Mark's Machinery Jaycox Implement
Assets acquired:

Cash $ 1,583 $ 1 $ 4 
Receivables 9,007 478 1,197 
Inventories 103,504 3,386 13,780 
Prepaid expenses and other 602 66 47 
Property and equipment 20,204 4,088 8,236 
Operating lease assets 3,928 — — 
Intangible assets 5,700 917 4,121 
Goodwill 22,487 583 7,519 

167,015 9,519 34,904 

Liabilities assumed:
Accounts payable 18,547 — — 
Floorplan payable 31,699 — — 
Current operating lease liabilities 541 — — 
Deferred revenue 5,195 1,844 1,261 
Accrued expenses and other 3,523 — — 
Long-term debt 4,591 — — 
Operating lease liabilities 3,387 — — 
Other long-term liabilities 5,152 — — 

72,635 1,844 1,261 
Net assets acquired $ 94,380 $ 7,675 $ 33,643 

Goodwill recognized by segment:
Agriculture $ 22,487 $ 583 $ 7,519 

Goodwill expected to be deductible for tax purposes $ 22,487 $ 583 $ 7,519 

    The recognition of goodwill in the above business combinations arose from the acquisition of an assembled workforce and anticipated synergies expected to be realized. For the Heartland Companies
acquisition, the Company recognized a non-competition intangible asset of $0.7 million and a customer relationship intangible asset of $5.0 million. For the Mark's Machinery acquisition the Company
recognized a non-competition intangible asset of $0.8 million and a distribution rights intangible asset of $0.8 million. For the Jaycox acquisition the Company recognized a non-competition intangible
asset of $0.1 million and a distribution rights intangible asset of $3.9 million. The non-competition and customer relationship assets will be amortized over five year periods. The distribution rights assets
are indefinite-lived intangible assets not subject to amortization. The Company estimated the fair value of the intangible assets using a multi-period excess earnings model, which is an income approach.
Acquisition related costs, amounted to $1.1 million for the period ended October 31, 2022, and acquisition related costs for the period ended January 31, 2022, were not material. All acquisition related
costs have been expensed as incurred and recognized as operating expenses in the condensed consolidated statements of operations.

Pro Forma Information

The following summarized unaudited pro forma condensed statement of operations information for the three and nine months ended October 31, 2021 and 2022 assumes that the Heartland Companies
acquisition occurred as of February 1, 2021. The Company prepared the following summarized unaudited pro forma financial results for comparative purposes only. The summarized unaudited pro forma
information may not be indicative of the results that would have occurred had the Company completed the acquisition as of February 1, 2021 or that will be attained in the future.
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Three Months Ended October 31, Nine Months Ended October 31,
2022 2021 2022 2021

(in thousands)
Total Revenues $ 668,773 $ 497,945 $ 1,786,396 $ 1,361,574 
Net Income $ 41,707 $ 23,106 $ 92,590 $ 51,041 

NOTE 15 - CONTINGENCIES

    The Company is engaged in legal proceedings incidental to the normal course of business. Due to their nature, such legal proceedings involve inherent uncertainties, including but not limited to, court
rulings, negotiations between affected parties and governmental intervention. Based upon the information available to the Company and discussions with legal counsel, it is the Company's opinion that
the outcome of these various legal actions and claims will not have a material impact on its financial position, results of operations or cash flows. These matters, however, are subject to many
uncertainties, and the outcome of any matter is not predictable.

NOTE 16 - SEGMENT INFORMATION

    The Company has three reportable segments: Agriculture, Construction and International. Revenue between segments is immaterial. The Company retains various unallocated income/(expense) items
and assets at the general corporate level, which the Company refers to as "Shared Resources” in the table below. Shared Resources assets primarily consist of cash and property and equipment.

    Certain financial information for each of the Company’s business segments is set forth below. 
 Three Months Ended October 31, Nine Months Ended October 31,
 2022 2021 2022 2021
 (in thousands) (in thousands)
Revenue

Agriculture $ 493,324 $ 281,506 $ 1,160,829 $ 730,422 
Construction 86,403 79,735 223,389 229,286 
International 89,046 92,734 242,105 244,603 

Total $ 668,773 $ 453,975 $ 1,626,323 $ 1,204,311 

Income (Loss) Before Income Taxes
Agriculture $ 42,044 $ 19,618 $ 83,387 $ 42,910 
Construction 6,065 3,564 13,197 6,518 
International 8,488 6,260 18,683 9,498 

Segment income before income taxes 56,597 29,442 115,267 58,926 
Shared Resources (1,919) (619) (3,855) (793)

Total $ 54,678 $ 28,823 $ 111,412 $ 58,133 

 

October 31, 2022 January 31, 2022
 (in thousands)
Total Assets

Agriculture $ 742,975 $ 481,190 
Construction 194,077 157,846 
International 154,359 155,275 

Segment assets 1,091,411 794,311 
Shared Resources 33,359 152,356 

Total $ 1,124,770 $ 946,667 
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ITEM 2.                        MANAGEMENT’S DISCUSSION AND ANALYSIS OF FINANCIAL CONDITION AND RESULTS OF OPERATIONS
 
    The following discussion and analysis of our financial condition and results of operations should be read in conjunction with our interim unaudited condensed consolidated financial statements and
related notes included in Item 1 of Part I of this Quarterly Report, and the audited consolidated financial statements and related notes thereto and Management’s Discussion and Analysis of Financial
Condition and Results of Operations contained in our Annual Report on Form 10-K for the fiscal year ended January 31, 2022. 

Overview

    We own and operate a network of full service agricultural and construction equipment stores in the United States and Europe. Based upon information provided to us by CNH Industrial N.V. or its
U.S. subsidiary CNH Industrial America, LLC, we are the largest retail dealer of Case IH Agriculture equipment in the world, one of the largest retail dealers of Case Construction equipment in North
America and one of the largest retail dealers of New Holland Agriculture and New Holland Construction equipment in the United States. We operate our business through three reportable segments:
Agriculture, Construction and International. Within each segment, we have four principal sources of revenue: new and used equipment sales, parts sales, service, and equipment rental and other
activities.

    Demand for agricultural equipment and, to a lesser extent, parts and service support, is impacted by agricultural commodity prices and net farm income. Based on September 2022 U.S. Department of
Agriculture publications, the estimate of net farm income for calendar year 2022 indicated an approximate 5.2% increase as compared to calendar year 2021, and an approximate 48.5% increase in net farm
income for calendar year 2021 as compared to calendar year 2020.

    For the third quarter of fiscal 2023, our net income was $41.3 million, or $1.82 per diluted share, compared to a fiscal 2022 third quarter net income of $21.8 million, or $0.97 per diluted share. Our
adjusted diluted earnings per share was $1.83 for the third quarter of fiscal 2023, compared to $0.96 for the third quarter of fiscal 2022. See the Non-GAAP Financial Measures section below for a
reconciliation of adjusted diluted earnings per share to diluted earnings per share, the most comparable GAAP financial measure. Significant factors impacting the quarterly comparisons were:

• Revenue in the third quarter of fiscal 2023 increased by 47.3% compared to the third quarter of fiscal 2022. The revenue increase was primarily driven by total Company same store sales
increase of 34.0% compared to the prior year third quarter and the acquisition of the Heartland Companies, Mark's Machinery, and Jaycox Implement in August 2022, April 2022, and
December 2021, respectively. Total equipment sales increased 54.3% and total parts sales increased 35.0%.

• Gross profit in the third quarter of fiscal 2023 increased 50.9% compared to the third quarter of fiscal 2022. The increase in gross profit was primarily the result of increased sales and strong
gross profit margins particularly in equipment where margins increased to 14.3% in the third quarter of fiscal 2023 from 12.5% in the third quarter of fiscal 2022. Parts gross profit margins
also increased to 33.6% in the third quarter of fiscal 2023 from 30.9% in the third quarter of fiscal 2022.

Supply Chain

Equipment availability continues to be challenging as supply chain disruptions throughout 2021 and continuing into 2022, along with increased domestic and global demand for equipment
inventory, have caused many manufacturers to be unable to produce enough equipment to meet demand. Many manufacturers have partially built equipment at their factories waiting for certain parts
and components in order to finish production and ship the equipment to dealers. The timing as to the receipt of those parts and components may move completion of that equipment and the resulting
delivery to the end customer from quarter to quarter or in some cases, year to year, thereby potentially impacting when we are able to receive the inventory, enter into sales transactions with our
customers, and recognize the revenue. These supply chain issues are further complicated by labor shortages including the ongoing strike at the CNH Industrial plants in Racine, Wisconsin and
Burlington, Iowa, as well as the announcement by CNH Industrial that it will be implementing an equipment allocation methodology to determine production slots starting in late calendar year 2022. All
of these factors may limit our ability to match customer demand on certain products in fiscal 2024. We will continue to work with our manufacturers to source future inventory to fulfill as much customer
demand as possible.

Russian-Ukrainian Conflict

Since the onset of the active conflict in February 2022, most of Titan Machinery Ukraine's customers have been able to continue their work, although at a reduced capacity and schedule. The
Company's business systems in Ukraine have continued
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to function but could be negatively impacted in the future. Some of Titan Machinery Ukraine's back office employees have been able to relocate outside of Ukraine and continue to work, while the
customer support and sales teams have remained in Ukraine. For the nine months ended October 31, 2022, Titan Machinery Ukraine's revenues are down approximately 38.8% from the prior year period.

As of October 31, 2022, the Company had total assets of $28.7 million in Ukraine. The physical assets (e.g. inventory and fixed assets) are almost exclusively located in central and western areas
of the country. Total assets in Ukraine as of January 31, 2022, was $32.7 million.

The situation in Ukraine is highly complex and continues to evolve. If the Company cannot provide efficient and uninterrupted services to its customers, this could worsen the conflict's
adverse effect on the Company's operations and business in Ukraine. In addition, the Company's ability to maintain adequate liquidity for our operations in Ukraine is dependent on a number of factors,
including Titan Machinery Ukraine's revenue and earnings, which have been and could continue to be significantly impacted by the conflict. Further, any major breakdown or closure of utility services,
any major threat to civilians in our footprint, disruption of commodity exports from Ukraine, or international banking disruption could materially impact the operations and liquidity of Titan Machinery
Ukraine.

Acquisitions

Fiscal 2023

    On August 1, 2022, the Company acquired all interests of three entities, Heartland Agriculture, LLC, Heartland Solutions, LLC, and Heartland Leveraged Lender, LLC, (collectively referred to as
"Heartland Companies") for $94.4 million in cash consideration. The Heartland Companies consist of twelve CaseIH commercial application agriculture locations, in Idaho, Iowa, Kansas, Minnesota,
Missouri, Montana, Nebraska, North Dakota, South Dakota, Washington, and Wisconsin. The Heartland Companies have been a successful CaseIH commercial application dealer group and our
acquisition of these entities provides the Company the opportunity for synergies due to the overlap of our footprints, which will allow us to package deals that will include both commercial application
equipment as well as other agricultural and construction equipment to commercial customers within our core footprint. The Heartland Companies are included in the Agriculture segment. In the most
recent completed fiscal year, the Heartland Companies generated revenue of approximately $214 million.

On April 1, 2022, the Company acquired certain assets of Mark's Machinery, Inc. The acquired business consisted of two agricultural equipment stores in Wagner and Yankton, South Dakota.
These locations are included in our Agriculture segment. In its most recent fiscal year, Mark's Machinery, Inc. generated revenue of approximately $34.0 million. The total cash consideration paid for the
acquired business was $7.7 million.

Fiscal 2022

    On December 1, 2021, the Company acquired certain assets of Jaycox Implement, Inc. The acquired business consisted of three agricultural equipment stores in Worthington and Luverne, Minnesota
and Lake Park, Iowa. These locations are included in our Agriculture segment. In its most recent fiscal year, Jaycox Implement, Inc. generated revenue of approximately $91 million. The total cash
consideration paid for the acquired business was $33.6 million.

ERP Transition

    The Company is in the process of converting to a new Enterprise Resource Planning ("ERP") application. The new ERP application is expected to provide data-driven and mobile-enabled sales and
support tools to improve employee efficiency and deliver an enhanced customer experience. The Company integrated one pilot store on the new ERP system in the second quarter of fiscal 2021 and also
integrated the five stores acquired through the Jaycox Implement and Mark's Machinery acquistions in December 2021 and April 2022, respectively. In June, the Company began the phased roll-out
integrating three existing locations to the new ERP. We will continue our phased roll-out until all remaining domestic locations have been transitioned to the new ERP.

Critical Accounting Policies and Estimates

    Our critical accounting policies and estimates are included in the Management's Discussion and Analysis of Financial Condition and Results of Operations section of our Annual Report on Form 10-K
for the fiscal year ended January 31, 2022. There have been no changes in our critical accounting policies and estimates since January 31, 2022.
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Results of Operations

    The results presented below include the operating results of any acquisition made during these periods, from the date of acquisition, as well as the operating results of any stores closed or divested
during these periods, up to the date of the store closure. The period-to-period comparisons included below are not necessarily indicative of future results. Segment information is provided later in the
discussion and analysis of our results of operations.

    Same-store sales for any period represent sales by stores that were part of the Company for the entire comparable period in the current and preceding fiscal years. We do not distinguish between
relocated or recently expanded stores in this same-store analysis. Closed stores are excluded from the same-store analysis. Stores that do not meet the criteria for same-store classification are described
as excluded stores throughout this Results of Operations section.

Comparative financial data for each of our four sources of revenue are expressed below.
 Three Months Ended October 31, Nine Months Ended October 31,
 2022 2021 2022 2021
 (dollars in thousands) (dollars in thousands)
Equipment   

Revenue $ 508,996 $ 329,814 $ 1,240,579 $ 878,528 
Cost of revenue 436,156 288,576 1,070,378 772,584 
Gross profit $ 72,840 $ 41,238 $ 170,201 $ 105,944 
Gross profit margin 14.3 % 12.5 % 13.7 % 12.1 %

Parts
Revenue $ 108,719 $ 80,521 $ 254,974 $ 208,464 
Cost of revenue 72,146 55,654 172,162 146,184 
Gross profit $ 36,573 $ 24,867 $ 82,812 $ 62,280 
Gross profit margin 33.6 % 30.9 % 32.5 % 29.9 %

Service
Revenue $ 38,960 $ 32,026 $ 101,847 $ 89,405 
Cost of revenue 13,456 10,249 35,288 29,314 
Gross profit $ 25,504 $ 21,777 $ 66,559 $ 60,091 
Gross profit margin 65.5 % 68.0 % 65.4 % 67.2 %

Rental and other
Revenue $ 12,098 $ 11,614 $ 28,923 $ 27,914 
Cost of revenue 7,435 7,016 17,522 17,754 
Gross profit $ 4,663 $ 4,598 $ 11,401 $ 10,160 
Gross profit margin 38.5 % 39.6 % 39.4 % 36.4 %
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The following table sets forth our statements of operations data expressed as a percentage of total revenue for the periods indicated:
 Three Months Ended October 31, Nine Months Ended October 31,
 2022 2021 2022 2021
Revenue   

Equipment 76.1 % 72.6 % 76.2 % 73.0 %
Parts 16.3 % 17.7 % 15.7 % 17.3 %
Service 5.8 % 7.1 % 6.3 % 7.4 %
Rental and other 1.8 % 2.6 % 1.8 % 2.3 %

Total Revenue 100.0 % 100.0 % 100.0 % 100.0 %
Total Cost of Revenue 79.1 % 79.6 % 79.6 % 80.2 %
Gross Profit Margin 20.9 % 20.4 % 20.4 % 19.8 %
Operating Expenses 12.7 % 13.9 % 13.4 % 14.7 %
Income from Operations 8.2 % 6.5 % 7.0 % 5.0 %
Other Expense — % (0.2) % (0.1) % (0.2) %
Income Before Income Taxes 8.2 % 6.3 % 6.9 % 4.8 %
Provision for Income Taxes 2.0 % 1.5 % 1.7 % 1.2 %
Net Income 6.2 % 4.8 % 5.2 % 3.6 %

Three Months Ended October 31, 2022 Compared to Three Months Ended October 31, 2021

Consolidated Results

Revenue
 Three Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Equipment $ 508,996 $ 329,814 $ 179,182 54.3 %
Parts 108,719 80,521 28,198 35.0 %
Service 38,960 32,026 6,934 21.7 %
Rental and other 12,098 11,614 484 4.2 %

Total Revenue $ 668,773 $ 453,975 $ 214,798 47.3 %

     Total revenue for the third quarter of fiscal 2023 was 47.3% or $214.8 million higher than the third quarter of fiscal 2022 driven primarily by an increase in Company-wide same-store sales of 34.0% and
our acquistions of Jaycox Implement, Mark's Machinery, and the Heartland Companies, completed in December 2021, April 2022, and August 2022, respectively. The same-store sales increase was
primarily driven by favorable commodity prices, higher net farm income and increased construction activity in our footprint.
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 Three Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Gross Profit
Equipment $ 72,840 $ 41,238 $ 31,602 76.6 %
Parts 36,573 24,867 11,706 47.1 %
Service 25,504 21,777 3,727 17.1 %
Rental and other 4,663 4,598 65 1.4 %

Total Gross Profit $ 139,580 $ 92,480 $ 47,100 50.9 %
Gross Profit Margin

Equipment 14.3 % 12.5 % 1.8 % 14.4 %
Parts 33.6 % 30.9 % 2.7 % 8.7 %
Service 65.5 % 68.0 % (2.5)% (3.7)%
Rental and other 38.5 % 39.6 % (1.1)% (2.8)%

Total Gross Profit Margin 20.9 % 20.4 % 0.5 % 2.5 %
Gross Profit Mix

Equipment 52.2 % 44.6 % 7.6 % 17.0 %
Parts 26.2 % 26.9 % (0.7)% (2.6)%
Service 18.3 % 23.5 % (5.2)% (22.1)%
Rental and other 3.3 % 5.0 % (1.7)% (34.0)%

Total Gross Profit Mix 100.0 % 100.0 %

     Gross profit for the third quarter of fiscal 2023 increased 50.9% or $47.1 million, as compared to the same period last year. Gross profit margin also improved to 20.9% in the current quarter from 20.4%
in the prior year quarter. The increase in gross profit margin was primarily due to stronger equipment margins which were positively impacted by a healthy inventory, favorable end market conditions,
and a $2.0 million benefit recognized on the expected achievement of annual manufacturer incentive programs. The increase in equipment margins was partially offset by the gross profit mix shift, to
lower margin equipment sales relative to parts, service, and rental sales.

     Our Company-wide absorption rate — which is calculated by dividing our gross profit from sales of parts, service and rental fleet by our operating expenses, less commission expense on equipment
sales, plus interest expense on floorplan payables and rental fleet debt — decreased to 95.9% for the third quarter of fiscal 2023 compared to 97.8% during the same period last year as the increase in
gross profit from parts, rental fleet, and service in the third quarter of fiscal 2023 was more than offset by increased floorplan interest expenses and operating expenses less commission expense on
equipment sales.

Operating Expenses
 Three Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Operating Expenses $ 84,861 $ 62,943 $ 21,918 34.8 %
Operating Expenses as a Percentage of Revenue 12.7 % 13.9 % (1.2)% (8.6) %

    Our operating expenses in the third quarter of fiscal 2023 increased 34.8% as compared to the third quarter of fiscal 2022. The increase in operating expenses was primarily the result of an increase in
variable expenses associated with increased sales as well as additional operating expenses due to acquistions that have taken place in the past year. Operating expenses as a percentage of revenue
decreased to 12.7% in the third quarter of fiscal 2023 from 13.9% in the third quarter of fiscal 2022. The decrease in operating expenses as a percentage of revenue was due to the increase in total revenue
in the third quarter of fiscal 2023, as compared to the third quarter of fiscal 2022, which positively affected our ability to leverage our fixed operating costs.
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 Three Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Interest and other income $ 1,805 $ 616 $ 1,189 n/m
Floorplan interest expense (588) (259) 329 127.0 %
Other interest expense (1,258) (1,071) 187 17.5 %

    The increase in interest and other income compared to fiscal 2022 was primarily the result of a strengthening U.S. dollar relative to the Euro creating foreign currency gains in fiscal 2023. The increase
in floorplan interest expense of 127.0% was due to drawing on our floorplan line to fund the acquisition of the Heartland Companies in the third quarter of fiscal 2023. The increase in other interest
expense was primarily due to increased fixed rate, long term debt from real estate purchases throughout fiscal 2022.

Provision for Income Taxes 
 Three Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Provision for Income Taxes $ 13,421 $ 7,007 $ 6,414 91.5 %

     Our effective tax rate was 24.5% and 24.3% for the three months ended October 31, 2022 and October 31, 2021, respectively. In reviewing our foreign deferred tax assets as of October 31, 2022, it was
concluded that based on recent income and sources of future income of our Bulgarian subsidiary, that the release of the remaining valuation allowance of our Bulgarian subsidiary was warranted. In the
third quarter of fiscal 2023, the Company recorded a benefit of $0.3 million from the release of the valuation allowance related to the Company's Bulgarian subsidiary. The effective tax rate for the three
months ended October 31, 2022 and 2021 were also subject to various other factors such as the impact of certain discrete items, mainly the vesting of share-based compensation and the mix of domestic
and foreign income.
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Segment Results

    Certain financial information for our Agriculture, Construction and International business segments is presented below. "Shared Resources” in the table below refers to the various unallocated
income/(expense) items that we have retained at the general corporate level. Revenue between segments is immaterial.
 Three Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  
Revenue

Agriculture $ 493,324 $ 281,506 $ 211,818 75.2 %
Construction 86,403 79,735 6,668 8.4 %
International 89,046 92,734 (3,688) (4.0)%

Total $ 668,773 $ 453,975 $ 214,798 47.3 %

Income Before Income Taxes
Agriculture $ 42,044 $ 19,618 $ 22,426 114.3 %
Construction 6,065 3,564 2,501 70.2 %
International 8,488 6,260 2,228 35.6 %

Segment Income Before Income Taxes 56,597 29,442 27,155 92.2 %
Shared Resources (1,919) (619) (1,300) n/m

Total $ 54,678 $ 28,823 $ 25,855 89.7 %

Agriculture 

    Agriculture segment revenue for the third quarter of fiscal 2023 increased 75.2% compared to the third quarter of fiscal 2022. The higher revenue was driven primarily by an increase in same-store sales
of 46.4% as well as our acquistions of Jaycox Implement, Mark's Machinery, and the Heartland Companies, completed in December 2021, April 2022, and August 2022, respectively. The same-store sales
increase was primarily driven by favorable commodity prices and higher net farm income.

    Agriculture segment income before income taxes for the third quarter of fiscal 2023 was $42.0 million compared to $19.6 million for the third quarter of fiscal 2022. The improvement in segment results
was primarily the result of increased revenues and stronger equipment margins which were positively impacted by favorable end market conditions, healthy inventory, and a $2.0 million benefit
recognized on the expected achievement of annual manufacturer incentive programs.

Construction

    Construction segment revenue for the third quarter of fiscal 2023 increased 8.4% compared to the third quarter of fiscal 2022. Same-store sales in our Construction segment increased 34.2% for the
third quarter of fiscal 2023, as compared to the third quarter of fiscal 2022 which more than offset the divestitures of the Billings, Great Falls, and Missoula, Montana and Gillette, Wyoming stores in the
fourth quarter of fiscal 2022 and the first quarter of fiscal 2023 divestiture of our consumer products store in North Dakota. Construction activity in our footprint continued to be elevated, which was the
primary factor in the same store sales growth.

    Our Construction segment income before taxes was $6.1 million for the third quarter of fiscal 2023 compared to $3.6 million in the third quarter of fiscal 2022. The improvement in segment results was
primarily due to an increase in same store sales, as described above and an increase in rental fleet utilization, which led to an increase in rental gross profit margin. The dollar utilization — which is
calculated by dividing the rental revenue earned on our rental fleet by the average gross carrying value of our rental fleet (comprised of original equipment costs plus additional capitalized costs) for that
period — of our rental fleet increased from 31.4% in the third quarter of fiscal 2022 to 34.3% in the third quarter of fiscal 2023.

International

    International segment revenue was $89.0 million for the third quarter of fiscal 2023 compared to $92.7 million in the third quarter of fiscal 2022. The decrease in segment revenues was primarily due to a
40.7% decrease in total revenue from our Ukrainian subsidiary and a 14.4% devaluation from the prior year period of the Euro, the functional currency in much of our international footprint. On a
constant currency basis, revenue was up $9.2 million or 9.9%
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    Our International segment income before income taxes was $8.5 million for the third quarter of fiscal 2023 compared to segment income before income taxes of $6.3 million for the same period last year.
The increase in segment pre-tax income was primarily the result of improved gross profit margin of the three main revenue streams, equipment, parts, and service.

Shared Resources/Eliminations

We incur centralized expenses/income at our general corporate level, which we refer to as "Shared Resources,” and then allocate most of these net expenses to our segments. Since these
allocations are set early in the year, unallocated balances may occur. Shared Resources loss before income taxes was $1.9 million for the third quarter of fiscal 2023 compared to a loss before income taxes
of $0.6 million for the same period last year. The lower shared resources results were primarily driven by $0.6 million of acquisition related expenses incurred for the Heartland Companies acquisition.
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Nine Months Ended October 31, 2022 Compared to Nine Months Ended October 31, 2021

Consolidated Results

Revenue 
 Nine Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Equipment $ 1,240,579 $ 878,528 $ 362,051 41.2 %
Parts 254,974 208,464 46,510 22.3 %
Service 101,847 89,405 12,442 13.9 %
Rental and other 28,923 27,914 1,009 3.6 %

Total Revenue $ 1,626,323 $ 1,204,311 $ 422,012 35.0 %

    Total revenue for the first nine months of fiscal 2023 was up 35.0% or $422.0 million compared to the first nine months of fiscal 2022, driven primarily by an increase in Company-wide same-store sales
of 29.7% and our acquistions of Jaycox Implement, Mark's Machinery, and the Heartland Companies, completed in December 2021, April 2022, and August 2022, respectively. The same-store sales
increase was primarily driven by favorable commodity prices, higher net farm income and increased construction activity in our footprint.

Gross Profit
 Nine Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Gross Profit
Equipment $ 170,201 $ 105,944 $ 64,257 60.7 %
Parts 82,812 62,280 20,532 33.0 %
Service 66,559 60,091 6,468 10.8 %
Rental and other 11,401 10,160 1,241 12.2 %

Total Gross Profit $ 330,973 $ 238,475 $ 92,498 38.8 %
Gross Profit Margin

Equipment 13.7 % 12.1 % 1.6 % 13.2 %
Parts 32.5 % 29.9 % 2.6 % 8.7 %
Service 65.4 % 67.2 % (1.8)% (2.7)%
Rental and other 39.4 % 36.4 % 3.0 % 8.2 %

Total Gross Profit Margin 20.4 % 19.8 % 0.6 % 3.0 %
Gross Profit Mix

Equipment 51.5 % 44.4 % 7.1 % 16.0 %
Parts 25.0 % 26.1 % (1.1)% (4.2)%
Service 20.1 % 25.2 % (5.1)% (20.2)%
Rental and other 3.4 % 4.3 % (0.9)% (20.9)%

Total Gross Profit Mix 100.0 % 100.0 %

     Gross profit increased 38.8% or $92.5 million for the first nine months of fiscal 2023, as compared to the same period last year. Gross profit margin also improved to 20.4% in the current quarter from
19.8%, in the prior year quarter. The increase in gross profit margin was primarily due to stronger equipment margins which was positively impacted by a healthy inventory, favorable end market
conditions, and a $4.6 million benefit recognized on the expected achievement of annual manufacturer incentive programs. The increase in equipment margins, was partially offset by the gross profit mix
shift, to lower margin equipment sales relative to parts, service, and rental sales.

    Our Company-wide absorption rate for the first nine months of fiscal 2023 increased to 89.6%, as compared to 86.7% during the same period last year, as the increase in gross profit from parts, rental,
and service more than offset the increase in operating expenses during the nine month period compared to that of the prior year nine month period.
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Operating Expenses
Nine Months Ended October 31, Increase/ Percent
2022 2021 (Decrease) Change

(dollars in thousands)
Operating Expenses $ 217,841 $ 176,460 $ 41,381 23.5 %
Operating Expenses as a Percentage of Revenue 13.4 % 14.7 % (1.3)% (8.8) %

    Our operating expenses for the first nine months of fiscal 2023 increased $41.4 million as compared to the first nine months of fiscal 2022. The increase in operating expenses was a result of an increase
in variable expenses associated with increased sales as well as acquistions that have occurred in the last twelve months. Operating expenses as a percentage of revenue decreased to 13.4% in the first
nine months of fiscal 2023 from 14.7% in the first nine months of fiscal 2022. The decrease in operating expenses as a percentage of total revenue was due to the increase in total revenue in the first nine
months of fiscal 2023, as compared to the first nine months of fiscal 2022, which positively affected our ability to leverage our fixed operating costs.

Impairment Charges
Nine Months Ended October 31, Increase/ Percent
2022 2021 (Decrease) Change

(dollars in thousands)
Impairment of Intangible and Long-Lived Assets $ — $ 1,498 $ (1,498) 100.0 %

    We did not recognize any impairment charges in the first nine months of fiscal 2023. In the first nine months of fiscal 2022, we recognized $1.5 million of impairment charges on certain intangible and
long-lived assets in our International segment.

Other Income (Expense)
Nine Months Ended October 31, Increase/ Percent
2022 2021 (Decrease) Change

(dollars in thousands)
Interest and other income $ 3,170 $ 1,936 $ 1,234 63.7 %
Floorplan interest expense (1,087) (1,027) 60 5.8 %
Other interest expense (3,803) (3,292) 511 15.5 %

     The increase in interest and other income compared to fiscal 2022 was primarily the result of a strengthening U.S. dollar relative to the Euro, creating foreign currency gains in fiscal 2023. Floorplan
interest expense increased 5.8% for the first nine months of fiscal 2023, as compared to the same period last year, primarily due to increased interest bearing borrowings. The increase in other interest
expense in the first nine months of fiscal 2023, as compared to the first nine months of fiscal 2022, is the result of increased fixed rate, long term debt on real estate purchased during fiscal 2022 and 2023.

Provision for Income Taxes
Nine Months Ended October 31, Increase/ Percent
2022 2021 Decrease Change

(dollars in thousands)
Provision for Income Taxes $ 27,656 $ 14,521 $ 13,135 90.5 %
     Our effective tax rate was 24.8% for the first nine months of fiscal 2023 and 25.0% for the same period last year. In reviewing our foreign deferred tax assets as of October 31, 2022, it was concluded
that based on recent income and sources of future income of our Bulgarian subsidiary, that the release of the remaining valuation allowance of our Bulgarian subsidiary was warranted. In the third
quarter of fiscal 2023, the Company recorded a benefit of $0.3 million from the release of the valuation allowance related to the Company's Bulgarian subsidiary. The effective tax rate for the nine months
ended October 31, 2022 and 2021 is also subject to variation due to factors such as the impact of certain discrete items, mainly the vesting of share-based compensation and the mix of domestic and
foreign income.
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Segment Results

    Certain financial information for our Agriculture, Construction and International business segments is presented below. "Shared Resources” in the table below refers to the various unallocated
income/(expense) items that we have retained at the general corporate level. Revenue between segments is immaterial.
 Nine Months Ended October 31, Increase/ Percent
 2022 2021 (Decrease) Change
 (dollars in thousands)  

Revenue
Agriculture $ 1,160,829 $ 730,422 $ 430,407 58.9 %
Construction 223,389 229,286 (5,897) (2.6)%
International 242,105 244,603 (2,498) (1.0)%

Total $ 1,626,323 $ 1,204,311 $ 422,012 35.0 %

Income Before Income Taxes
Agriculture $ 83,387 $ 42,910 $ 40,477 94.3 %
Construction 13,197 6,518 6,679 102.5 %
International 18,683 9,498 9,185 96.7 %

Segment Income Before Income Taxes 115,267 58,926 56,341 95.6 %
Shared Resources (3,855) (793) (3,062) n/m

Total $ 111,412 $ 58,133 $ 53,279 91.7 %

Agriculture 

    Agriculture segment revenue for the first nine months of fiscal 2023 increased 58.9% compared to the same period last year. The higher revenue was driven primarily by an increase in same-store sales
of 39.9% for the first nine months of fiscal 2023, as compared to the same period last year as well as the acquisitions of Jaycox Implement, Mark's Machinery, and the Heartland Companies in December
2021, April 2022, and August 2022, respectively. The same-store sales increase was driven by increased equipment demand due to higher commodity prices and higher net farm income.

    Agriculture segment income before income taxes was $83.4 million for the first nine months of fiscal 2023 compared to $42.9 million over the first nine months of fiscal 2022. The improvement in
segment results was primarily the result of higher equipment revenue along with higher gross profit margin on equipment driven by increased demand, healthy inventory, and a $4.6 million benefit
recognized on the expected achievement of annual manufacturer incentive programs.

Construction

    Construction segment revenue for the first nine months of fiscal 2023 decreased 2.6% compared to the same period last year. However, when accounting for the divestitures of the Billings, Great Falls,
and Missoula, Montana and Gillette, Wyoming stores in January 2022, and the North Dakota consumer products store in March 2022, same-store sales increased 24.9%. Higher same-store sales were
driven by increased construction activity throughout the footprint.

    Our Construction segment income before income taxes was $13.2 million for the first nine months of fiscal 2023 compared to $6.5 million for the first nine months of fiscal 2022. The increase in segment
results was primarily due to increased construction activity within our footprint and an increase in rental fleet utilization. The dollar utilization of our rental fleet increased from 25.8% in the first nine
months of fiscal 2022 to 30.7% in the first nine months of fiscal 2023.

International

    International segment revenue for the first nine months of fiscal 2023 decreased 1.0% compared to the same period last year. The decrease in revenue was primarily due to a 10.9% devaluation of the
Euro, the functional currency in much of our international footprint, but was partially offset by high commodity prices which drove demand for equipment sales, in the first nine months of fiscal 2023. On
a constant currency basis, revenue was up 9.9% or $24.2 million compared to the prior year period. The segment was also negatively impacted by a 38.8% decrease in revenues from our Ukrainian
subsidiary due to the Russia-Ukraine conflict compared to the first nine months of fiscal 2022.

    Our International segment income before income taxes was $18.7 million for the first nine months of fiscal 2023 compared to $9.5 million for the same period last year. The higher segment results were
primarily the result of improved gross

32



Table of Contents

profit margin of the three main revenue streams, equipment, parts, and service. There were no fixed or intangible asset impairment charges recognized in the first nine months of fiscal 2023 while $1.5
million was recognized in the first nine months of fiscal 2022, related to the impairment of certain intangible and long-lived assets of our German subsidiary.

Shared Resources/Eliminations

    We incur centralized expenses/income at our general corporate level, which we refer to as "Shared Resources,” and then allocate most of these net expenses to our segments. Since these allocations
are set early in the year, and a portion is planned to be unallocated, unallocated balances may occur. Shared Resources loss before income taxes was $3.9 million for the first nine months of fiscal 2023
compared to a loss before income taxes of $0.8 million for the same period last year. The lower shared resources results were driven by $1.1 million of acquisition related expenses incurred for the
Heartland Companies acquisition.
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Non-GAAP Financial Measures

    To supplement net income and diluted earnings per share ("Diluted EPS"), both GAAP measures, we present adjusted net income and adjusted Diluted EPS, both non-GAAP measures, which include
adjustments for items such as foreign currency remeasurement gains/losses in Ukraine and impairment charges. We believe that the presentation of adjusted net income and adjusted Diluted EPS is
relevant and useful to our management and investors because it provides a measurement of earnings on activities that we consider to occur in the ordinary course of our business. Adjusted net income
and adjusted Diluted EPS should be evaluated in addition to, and not considered a substitute for, or superior to, the most comparable GAAP measure. In addition, other companies may calculate these
non-GAAP measures in a different manner, which may hinder comparability of our adjusted results with those of other companies.

The following tables reconcile (i) net income, a GAAP measure, to adjusted net income and (ii) Diluted EPS, a GAAP measure, to adjusted Diluted EPS:
Three Months Ended October 31, Nine Months Ended October 31,

2022 2021 2022 2021
(dollars in thousands, except per share data)

Adjusted Net Income
Net Income $ 41,257 $ 21,816 $ 83,756 $ 43,612 
Adjustments

Impairment charges — — — 1,498 
Ukraine remeasurement (gain) / loss (1) 234 (113) 549 (296)
Total Pre-Tax Adjustments 234 (113) 549 1,202 

Adjusted Net Income $ 41,491 $ 21,703 $ 84,305 $ 44,814 

Adjusted Diluted EPS
Diluted EPS $ 1.82 $ 0.97 $ 3.70 $ 1.93 
Adjustments (2)

Impairment charges — — — 0.07 
Ukraine remeasurement (gain) / loss (1) 0.01 (0.01) 0.02 (0.02)
Total Pre-Tax Adjustments 0.01 (0.01) 0.02 0.05 

Adjusted Diluted EPS $ 1.83 $ 0.96 $ 3.72 $ 1.98 

(1) Due to the income tax valuation allowance on the Ukrainian and German subsidiaries, there are no tax adjustments of the Ukraine remeasurement (gain)/loss for the periods
ended October 31, 2022 and 2021 or the impairment charge for the period ended October 31, 2021.

(2) Adjustments are net of amounts allocated to participating securities where applicable.

Liquidity and Capital Resources

Sources of Liquidity

    Our primary sources of liquidity are cash reserves, cash generated from operations, and borrowings under our floorplan and other credit facilities. We expect these sources of liquidity to be sufficient
to fund our working capital requirements, acquisitions, capital expenditures and other investments in our business, service our debt, pay our tax and lease obligations and other commitments and
contingencies, and meet any seasonal operating requirements for the foreseeable future, provided that our borrowing capacity under our credit agreements is dependent on compliance with various
covenants as further described in the "Risk Factors" section of our Annual Report on Form 10-K.

Equipment Inventory and Floorplan Payable Credit Facilities

    As of October 31, 2022, the Company had floorplan payable lines of credit for equipment purchases totaling $777.0 million, which is primarily comprised of a $500.0 million credit facility with CNH
Industrial, a $185.0 million floorplan payable line under the Bank Syndicate Agreement, and a $50.0 million credit facility with DLL Finance.

    Our equipment inventory turnover increased from 3.1 times for the rolling 12 month period ended October 31, 2021 to 3.6 times for the rolling 12 month period ended October 31, 2022. The increase in
equipment turnover was attributable to an increase in equipment sales over the rolling 12 month period ended October 31, 2022 as compared to the same period ended
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October 31, 2021. Our equity in equipment inventory, which reflects the portion of our equipment inventory balance that is not financed by floorplan payables, decreased to 42.4% as of October 31, 2022
from 58.2% as of January 31, 2022. The decrease was primarily due to drawing on our floorplan loan with the Bank Syndicate in conjunction with the Heartland acquisition.

Adequacy of Capital Resources

    Our primary uses of cash have been to fund our operating activities, including the purchase of inventories and providing for other working capital needs, meeting our debt service requirements,
making payments due under our various leasing arrangements, and funding capital expenditures, including rental fleet assets, and funding acquisitions. Based on our current operational performance,
we believe our cash flow from operations, available cash and available borrowing capacity under our existing credit facilities will adequately provide for our liquidity needs for, at a minimum, the next 12
months.

    As of October 31, 2022, we were in compliance with the financial covenants under our CNH Industrial and DLL Finance credit agreements and we were not subject to the fixed charge coverage ratio
covenant under the Bank Syndicate Agreement as our adjusted excess availability plus eligible cash collateral (as defined therein) was not less than 15% of the lesser of (i) aggregate borrowing base and
(ii) maximum credit amount as of October 31, 2022. While not expected to occur, if anticipated operating results were to create the likelihood of a future covenant violation, we would expect to work with
our lenders on an appropriate modification or amendment to our financing arrangements.

Cash Flow

Cash Flow Provided by (Used for) Operating Activities

    Net cash used for operating activities was $7.1 million for the first nine months of fiscal 2023, compared to net cash provided by operating activities of $72.3 million for the first nine months of fiscal
2022. The change in net cash provided by (used for) operating activities is primarily the result of an increase in inventories partially offset by an increase in non-interest bearing floorplan lines of credit
from manufacturers and higher net income for the first nine months of fiscal 2023.

Cash Flow Used for Investing Activities

    Net cash used for investing activities was $124.0 million for the first nine months of fiscal 2023, compared to $29.0 million for the first nine months of fiscal 2022. The increase in cash used for investing
activities was primarily the result of the business acquisitions of Mark's Machinery and the Heartland Companies in the first nine months of fiscal 2023.

Cash Flow Provided by (Used for) Financing Activities

    Net cash provided by financing activities was $34.3 million for the first nine months of fiscal 2023 compared to cash used for financing activities of $31.3 million for the first nine months of fiscal 2022.
The increase in cash provided by financing activities was primarily the result of increased non-manufactured floorplan payables in the first nine months of fiscal 2023, as the Company drew on its Bank
Syndicate floorplan loan in fiscal 2023, to fund the Heartland Companies acquisition.

Information Concerning Off-Balance Sheet Arrangements

    As of October 31, 2022, we did not have any relationships with unconsolidated entities or financial partnerships, such as entities often referred to as structured finance or special purpose entities,
which would have been established for the purpose of facilitating off-balance sheet arrangements or other contractually narrow or limited purposes. Therefore, we are not exposed to any financing,
liquidity, market or credit risk that could arise if we had engaged in these relationships.

FORWARD-LOOKING STATEMENTS

    The Private Securities Litigation Reform Act of 1995 provides a "safe harbor” for forward-looking statements. Forward-looking statements are contained in this Quarterly Report on Form 10-Q,
including in "Management’s Discussion and Analysis of Financial Condition and Results of Operations,” as well as in our Annual Report on Form 10-K for the year ended January 31, 2022, and in other
materials filed by the Company with the Securities and Exchange Commission (and included in oral statements or other written statements made by the Company).

    Forward-looking statements are statements based on future expectations and specifically may include, among other things, statements relating to our expectations regarding the performance of our
Ukrainian subsidiary within our International segment, the impact of farm income levels on customer demand for agricultural equipment and services, the impact of the COVID-19 pandemic on our
business, the effectiveness of our new ERP system and the timing of the phased roll-out of the ERP system to the Company's domestic locations, the general market conditions of the agricultural and
construction industries, equipment inventory levels, and our primary liquidity sources, and the adequacy of our capital resources. Any statements that are not based upon historical facts, including the
outcome of events that have not yet occurred and our expectations for future
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performance, are forward-looking statements. The words "potential,” "believe,” "estimate,” "expect,” "intend,” "may,” "could,” "will,” "plan,” "anticipate,” and similar words and expressions are
intended to identify forward-looking statements. These statements are based upon the current beliefs and expectations of our management. These forward-looking statements involve important risks
and uncertainties that could significantly affect anticipated results or outcomes in the future and, accordingly, actual results or outcomes may differ from those expressed in any forward-looking
statements made by or on behalf of the Company. These risks and uncertainties include, but are not limited to, the impact of the Russia -Ukraine conflict on our Ukrainian subsidiary, our ability to
successfully integrate and realize growth opportunities and synergies in connection with the Heartland acquisition, the risk that we assume unforeseen or other liabilities in connection with the
Heartland acquisition and the impact of those conditions and obligations imposed on us under the new CaseIH dealer agreements for the commercial application equipment business, our substantial
dependence on CNH Industrial, including CNH Industrial's ability to design, manufacture and allocate inventory to our stores in quantities necessary to satisfy our customer's demands, the duration,
scope and impact of the COVID-19 pandemic on the Company's operations and business, including the disruption of supply chains and associated impacts on the Company's supply vendors, adverse
market conditions in the agricultural and construction equipment industries, and those matters identified and discussed under the section titled "Risk Factors” in our Annual Report on Form 10-K. In
addition to those matters, there may exist additional risks and uncertainties not currently known to us or that we currently deem to be immaterial that may materially adversely affect our business,
financial condition or results of operations.
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ITEM 3. QUANTITATIVE AND QUALITATIVE DISCLOSURES ABOUT MARKET RISK

    We are exposed to various market risks, including changes in interest rates and foreign currency exchange rates. Market risk is the potential loss arising from adverse changes in market rates and
prices, such as interest rates and foreign currency exchange rates.

Interest Rate Risk

    Exposure to changes in interest rates results from borrowing activities used to fund operations. For fixed rate debt, interest rate changes affect the fair value of financial instruments but do not impact
earnings or cash flows. Conversely, for floating rate debt, interest rate changes generally do not affect the fair market value but do impact future earnings and cash flows, assuming other factors are held
constant. We have both fixed and floating rate financing. Some of our floating rate credit facilities contain minimum rates of interest to be charged. Based upon our interest-bearing balances and interest
rates as of October 31, 2022, holding other variables constant, a one percentage point increase in interest rates for the next 12-month period would decrease pre-tax earnings and cash flow by
approximately $0.6 million. Conversely, a one percentage point decrease in interest rates for the next 12-month period would result in an increase to pre-tax earnings and cash flow of approximately $0.6
million. At October 31, 2022, we had floorplan payables of $273.1 million, of which approximately $61.7 million was variable-rate floorplan payable and $211.4 million was non-interest bearing. In addition,
at October 31, 2022, we had total long-term debt, including finance lease obligations, of $99.0 million, all of which was fixed rate debt.

Foreign Currency Exchange Rate Risk

    Our foreign currency exposures arise as the result of our foreign operations. We are exposed to transactional foreign currency exchange rate risk through our foreign entities’ holding assets and
liabilities denominated in currencies other than their functional currency. In addition, the Company is exposed to foreign currency transaction risk as a result of certain intercompany financing
transactions. The Company attempts to manage its transactional foreign currency exchange rate risk through the use of derivative financial instruments, primarily foreign exchange forward contracts, or
through natural hedging instruments. Based upon balances and exchange rates as of October 31, 2022, holding other variables constant, we believe that a hypothetical 10% increase or decrease in all
applicable foreign exchange rates would not have a material impact on our results of operations or cash flows. As of October 31, 2022, our Ukrainian subsidiary had $0.4 million of net monetary assets
denominated in Ukrainian hryvnia ("UAH"). We have attempted to minimize our net monetary asset position in Ukraine through reducing overall asset levels in Ukraine and at times through borrowing
in UAH which serves as a natural hedging instrument offsetting our net UAH denominated assets. Many of the currency and payment controls the National Bank of Ukraine imposed in February 2022,
have been relaxed, making it more practicable to manage our UAH exposure. However, the continuation of the Russia/Ukraine conflict could lead to more significant UAH devaluations, similar to the
24% devaluation that occurred in July 2022, or more stringent payment controls in the future. The inability to fully manage our net monetary asset position and continued UAH devaluations for an
extended period of time, could have a significant adverse impact on our results of operations and cash flows.

    In addition to transactional foreign currency exchange rate risk, we are also exposed to translational foreign currency exchange rate risk as we translate the results of operations and assets and
liabilities of our foreign operations from their functional currency to the U.S. dollar. As a result, our results of operations, cash flows and net investment in our foreign operations may be adversely
impacted by fluctuating foreign currency exchange rates. We believe that a hypothetical 10% increase or decrease in all applicable foreign exchange rates, holding all other variables constant, would not
have a material impact on our results of operations or cash flows.

ITEM 4. CONTROLS AND PROCEDURES

(a)                                 Evaluation of disclosure controls and procedures. After evaluating the effectiveness of the Company’s disclosure controls and procedures pursuant to Rule 13a-15(b) of the
Securities Exchange Act of 1934 (the "Exchange Act”) as of the end of the period covered by this Quarterly Report on Form 10-Q, the Company’s Chief Executive Officer and Chief Financial Officer, with
the participation of the Company’s management, have concluded that the Company’s disclosure controls and procedures (as defined in Exchange Act Rule 13a-15(e)) are effective.

(b)                                 Changes in internal controls. During the quarter ended October 31, 2022, we completed the acquisition of the Heartland Companies. As part of our ongoing integration activities
associated with the Heartland Companies acquisition, we have augmented and will continue to review the internal controls and procedures of the Heartland Companies and continue to augment our
company-wide controls to reflect the risks inherent in the acquisition. There were no other changes in our internal control over financial reporting that occurred during the quarter ended October 31,
2022, that have materially affected, or are reasonably likely to materially affect, our internal control over financial reporting.
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PART II. OTHER INFORMATION
 

ITEM 1.                LEGAL PROCEEDINGS

    We are, from time to time, subject to claims and suits arising in the ordinary course of business. Such claims have, in the past, generally been covered by insurance. There can be no assurance that our
insurance will be adequate to cover all liabilities that may arise out of claims brought against us, or that our insurance will cover all claims. We are not currently a party to any material litigation.

ITEM 1A.             RISK FACTORS

    In addition to the other information set forth in this Quarterly Report, including the important information in "Forward-Looking Statements,” you should carefully consider the "Risk Factors”
discussed in our Form 10-K for the fiscal year ended January 31, 2022, as filed with the Securities and Exchange Commission. Among other things, those factors, if they were to occur, could cause our
actual results to differ materially from those expressed in our forward-looking statements in this report, and may materially adversely affect our business, financial condition, or results of operations. In
addition to those factors, additional risks and uncertainties not currently known to us or that we currently deem to be immaterial may materially adversely affect our business, financial condition or
results of operations.

ITEM 2.                UNREGISTERED SALES OF EQUITY SECURITIES AND USE OF PROCEEDS 

None.

ITEM 3.                DEFAULTS UPON SENIOR SECURITIES

None.

ITEM 4.                MINE SAFETY DISCLOSURES

Not applicable.

ITEM 5.                OTHER INFORMATION

None.

ITEM 6.                EXHIBITS

Exhibits - See "Exhibit Index” on page immediately prior to signatures.
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EXHIBIT INDEX
TITAN MACHINERY INC.

FORM 10-Q
 

No.  Description

10.1 Amendment No. 2 to Third Amended and Restated Credit Agreement dated October 31, 2022, by and among Titan Machinery Inc., Heartland Agriculture, LLC, Heartland Ag
Kansas, LLC and Bank of America, N.A.

31.1 Certification of Chief Executive Officer Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
 

31.2 Certification of Chief Financial Officer Pursuant to Section 302 of the Sarbanes-Oxley Act of 2002
 

32.1 Certification of Chief Executive Officer Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002
  

32.2 Certification of Chief Financial Officer Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002
 

101 Financial statements from the Quarterly Report on Form 10-Q of the Company for the quarter ended October 31, 2022, formatted in XBRL: (i) the Condensed Consolidated Balance
Sheets, (ii) the Condensed Consolidated Statements of Operations, (iii) the Condensed Consolidated Statements of Comprehensive Income, (iv) the Condensed Consolidated
Statements of Stockholders’ Equity, (v) the Condensed Consolidated Statements of Cash Flows, and (vi) the Notes to the Condensed Consolidated Financial Statements.

101.SCH Inline XBRL Taxonomy Extension Schema Document
101.CAL Inline XBRL Taxonomy Extension Calculation Linkbase Document
101.LAB Inline XBRL Taxonomy Extension Label Linkbase Document
101.PRE Inline XBRL Taxonomy Extension Presentation Linkbase Document
101.DEF Inline XBRL Taxonomy Extension Definition Linkbase Document

104 Cover Page Interactive Data File (formatted as Inline XBRL and contained in Exhibit 101)
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SIGNATURES 

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this Report to be signed on its behalf by the undersigned thereunto duly authorized.
Dated:December 8, 2022  

 TITAN MACHINERY INC.
  
  
 By /s/ Robert Larsen
  

Robert Larsen
  Chief Financial Officer
  (Principal Financial Officer)
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Execut i on Ver s i on 1 164960904_3 AM ENDM ENT NO.  2 TO THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT Thi s  AM ENDM ENT NO.  2 TO THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT ( t hi s  " Am endm ent ” )  i s  ent e r ed i nt o as  of  Oc t ober  31,  2022,  by and am ong TI TAN M ACHI NERY I NC. ,  a  De l awar e  cor por a t i on ( " Ti t an”) ,  HEARTLAND AGRI CULTURE,  LLC,  an I owa  l i m i t ed l i abi l i t y com pany ( " Hear t l and Agr i cul t ur e” ) ,  HEARTLAND AG KANSAS,  LLC,  a  Kans as  l i m i t ed l i abi l i t y com pany ( " Hear t l and Kans as ” ;  t oge t her  wi t h Hear t l and Agr i cul t ur e  and Ti t an,  each a  " Bor r ower ”  and col l ec t i ve l y,  t he  " Bor r ower s ” ) ,  t he  Lender s  par t y her e t o and BANK OF AM ERI CA,  N. A.  a  na t i ona l  banki ng as s oc i a t i on,  as  adm i ni s t r a t i ve  agent  f or  each m em ber  of  t he  Lender  Gr oup and t he  Bank Pr oduc t  Pr ovi der s  ( i n s uch capac i t y,  t oge t her  wi t h i t s  s ucces s or s  and as s i gns  i n s uch capac i t y,  t he  " Agent ” ) .  W HEREAS,  Bor r ower s ,  t he  Lender s  and Agent  a r e  par t i es  t o t ha t  ce r t a i n Thi r d Am ended and Res t a t ed Cr edi t  Agr eem ent  da t ed as  of  Apr i l  3,  2020 ( as  am ended,  r es t a t ed,  m odi f i ed or  s uppl em ent ed f r om  t i m e
t o t i m e ,  t he  " Cr edi t  Agr eem ent ” ) ;  W HEREAS,  Bor r ower s  have  r eques t ed t ha t  Agent  and t he  Lender s  am end t he  Cr edi t  Agr eem ent  as  s e t  f or t h her e i n,  and Agent  and t he  Lender s  have  agr eed t o t he  f or egoi ng,  on t he  t e r m s  and condi t i ons  s e t  f or t h her e i n;  NOW  THEREFORE,  i n cons i der a t i on of  t he  pr em i s es  and m ut ua l  agr eem ent s  her e i n cont a i ned,  t he  par t i es  he r e t o agr ee  as  f ol l ows :  1.  Def i ned Ter m s .  Unl es s  ot her wi s e  def i ned her e i n,  capi t a l i zed t e r m s  us ed her e i n and not  ot her wi s e  def i ned s ha l l  have  t he  m eani ngs  as c r i bed t o s uch t e r m s  i n t he  Cr edi t  Agr eem ent .  2.  Am endm ent s  t o Cr edi t  Agr eem ent .  The  Cr edi t  Agr eem ent  i s  he r eby am ended t o de l e t e  t he  s t r i cken t ext  ( i ndi ca t ed t ext ua l l y i n t he  s am e m anner  as  t he  f ol l owi ng exam pl e :  s t r i cken t ext )  and t o add t he  doubl e - under l i ned t ext  ( i ndi ca t ed t ext ua l l y i n t he  s am e m anner  as  t he  f ol l owi ng exam pl e :  doubl e -  under l i ned t ext ) ,  each as  s e t  f or t h i n t he  pages  of  a  conf or m ed copy of  t he  Cr edi t  Agr eem ent ,  a s  am ended her eby,  a t t ached as  Annex A her e t o.  3.  Cont i nui ng Ef f ec t .  Except  as  expr es s l y

s e t  f or t h i n Sec t i on 2 of  t hi s  Am endm ent ,  not hi ng i n t hi s  Am endm ent  s ha l l  cons t i t ut e  a  m odi f i ca t i on or  a l t e r a t i on of  t he  t e r m s ,  condi t i ons  or  covenant s  of  t he  Cr edi t  Agr eem ent  or  any ot her  Loan Docum ent ,  or  a  wa i ver  of  any ot her  t e r m s  or  pr ovi s i ons  t he r eof ,  and t he  Cr edi t  Agr eem ent  and t he  ot her  Loan Docum ent s  s ha l l  r em ai n unchanged and s ha l l  cont i nue  i n f ul l  f or ce  and e f f ec t ,  i n each cas e  as  am ended her eby.  4.  Reaf f i r m at i on and Conf i r m at i on.  Each Loan Par t y her eby r a t i f i es ,  a f f i r m s ,  acknowl edges  and agr ees  t ha t  t he  Cr edi t  Agr eem ent  and t he  ot her  Loan Docum ent s ,  i n each cas e  as  am ended,  s uppl em ent ed or  ot her wi s e  m odi f i ed by t hi s  Am endm ent ,  t o whi ch i t  i s  a  pa r t y r epr es ent  t he  va l i d,  enf or ceabl e  and col l ec t i bl e  obl i ga t i ons  of  s uch Loan Par t y,  and f ur t her  acknowl edges  t ha t  t he r e  a r e  no exi s t i ng c l a i m s ,  de f ens es ,  pe r s ona l  or  ot her wi s e ,  or  r i ght s  of  s e t of f  wha t s oever  wi t h r es pec t  t o t he  Cr edi t  Agr eem ent  or  any ot her  Loan Docum ent .  Each Loan Par t y her eby agr ees  t ha t  t hi s  Am endm ent  i n no way ac t s  as  a  r e l eas e  or
r e l i nqui s hm ent  of  t he  Li ens  and r i ght s  s ecur i ng paym ent s  of  t he  Obl i ga t i ons .  The  Li ens  and r i ght s  s ecur i ng paym ent  of  t he  Obl i ga t i ons  a r e  her eby r a t i f i ed and conf i r m ed i n a l l  r es pec t s  by each Loan Par t y.  5.  Condi t i ons  t o Ef f ec t i venes s .  Thi s  Am endm ent  s ha l l  becom e e f f ec t i ve  upon t he  s a t i s f ac t i on of  t he  f ol l owi ng condi t i ons  pr ecedent :



 

2 164960904_3 ( a )  Agent  s ha l l  have  r ece i ved a  copy of  t hi s  Am endm ent  execut ed and de l i ver ed by Agent ,  t he  Lender s  and Bor r ower s ;  and ( b)  No Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng.  6.  Repr es ent a t i ons  and W ar r ant i es .  I n or der  t o i nduce  Agent  and t he  Lender s  t o ent e r  i nt o t hi s  Am endm ent ,  Bor r ower s  her eby r epr es ent  and war r ant  t o Agent  and t he  Lender s  t ha t :  ( a )  Al l  r epr es ent a t i ons  and war r ant i es  cont a i ned i n t he  Loan Docum ent s  t o whi ch any Loan Par t y i s  a  pa r t y a r e  t r ue  and cor r ec t  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof )  on and as  of  t he  da t e  of  t hi s  Am endm ent  ( except  t o t he  ext ent  t ha t  s uch r epr es ent a t i ons  and war r ant i es  expr es s l y r e l a t e  s ol e l y t o an ea r l i e r  da t e ,  i n whi ch cas e  s uch r epr es ent a t i ons  and war r ant i es  s ha l l  be  t r ue  and cor r ec t  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any
r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof )  on and as  of  s uch ea r l i e r  da t e ) ;  ( b)  No Def aul t  or  Event  of  Def aul t  has  occur r ed and i s  cont i nui ng;  and ( c )  Thi s  Am endm ent  and t he  Loan Docum ent s ,  a s  m odi f i ed her eby,  cons t i t ut e  l ega l ,  va l i d and bi ndi ng obl i ga t i ons  of  s uch Loan Par t y and a r e  enf or ceabl e  aga i ns t  each Loan Par t y i n accor dance  wi t h t he i r  r es pec t i ve  t e r m s ,  except  as  enf or cem ent  m ay be  l i m i t ed by equi t abl e  pr i nc i pl es  or  by bankr upt cy,  i ns ol vency,  r eor gani za t i on,  m or a t or i um  or  s i m i l a r  l aws  r e l a t i ng t o or  l i m i t i ng c r edi t or s ' r i ght s  gener a l l y.  7.  Re l eas e .  I n cons i der a t i on of  t he  agr eem ent s  of  Agent  and t he  Lender s  cont a i ned her e i n and f or  ot her  good and va l uabl e  cons i der a t i on,  t he  r ece i pt  and s uf f i c i ency of  whi ch a r e  her eby acknowl edged,  each Loan Par t y her eby r e l eas es  and f or ever  di s char ges  Agent  and t he  Lender s  and t he i r  r es pec t i ve  di r ec t or s ,  of f i ce r s ,  em pl oyees ,  agent s ,  a t t or neys ,  a f f i l i a t es ,  s ubs i di a r i es ,  s ucces s or s  and per m i t t ed as s i gns  f r om  any and a l l

l i abi l i t i e s ,  obl i ga t i ons ,  ac t i ons ,  cont r ac t s ,  c l a i m s ,  caus es  of  ac t i on,  dam ages ,  dem ands ,  cos t s  and expens es  wha t s oever  ( col l ec t i ve l y " Cl a i m s " ) ,  of  ever y ki nd and na t ur e ,  however  evi denced or  c r ea t ed,  whe t her  known or  unknown,  a r i s i ng pr i or  t o or  on t he  da t e  of  t hi s  Am endm ent  i nc l udi ng,  but  not  l i m i t ed t o,  any Cl a i m s  i nvol vi ng t he  ext ens i on of  c r edi t  under  or  adm i ni s t r a t i on of  t hi s  Am endm ent ,  t he  Cr edi t  Agr eem ent  or  t he  Loan Docum ent s ,  a s  each m ay be  am ended,  or  t he  obl i ga t i ons ,  l i abi l i t i e s  and/ or  i ndebt ednes s  i ncur r ed by Bor r ower s  or  any ot her  t r ans ac t i ons  evi denced by t hi s  Am endm ent ,  t he  Cr edi t  Agr eem ent  or  t he  Loan Docum ent s .  8.  M i s ce l l aneous .  ( a )  Expens es .  Each Loan Par t y acknowl edges  and agr ees  t ha t  Sec t i on 15. 7 of  t he  Cr edi t  Agr eem ent  appl i es  t o t hi s  Am endm ent  and t he  t r ans ac t i ons ,  agr eem ent s  and docum ent s  cont em pl a t ed her eunder .  ( b)  Choi ce  of  Law and Venue ;  J ur y Tr i a l  W ai ver ;  Ref e r ence  Pr ovi s i on.  W i t hout  l i m i t i ng t he  appl i cabi l i t y of  any ot her  pr ovi s i on of  t he  Cr edi t  Agr eem ent  or  any ot her  Loan
Docum ent ,  t he  t e r m s  and pr ovi s i ons  s e t  f or t h i n Sec t i on 12 of  t he  Cr edi t  Agr eem ent  a r e  expr es s l y i ncor por a t ed her e i n by r e f e r ence .  ( c )  Count e r par t s ;  El ec t r oni c  Execut i on.  Thi s  Am endm ent  m ay be  execut ed i n any num ber  of  count e r par t s  and by di f f e r ent  pa r t i es  on s epar a t e  count e r par t s ,  each of  whi ch,  when execut ed and de l i ver ed,  s ha l l  be  deem ed t o be  an or i gi na l ,  and a l l  of  whi ch,  when t aken t oge t her ,  s ha l l  cons t i t ut e  but  one  and t he  s am e Am endm ent .  De l i ver y of  an execut ed count e r par t  of  t hi s  Am endm ent  by t e l e f acs i m i l e  or



 

3 164960904_3 ot her  e l ec t r oni c  m et hod of  t r ans m i s s i on s ha l l  be  equa l l y as  e f f ec t i ve  as  de l i ve r y of  an or i gi na l  execut ed count e r par t  of  t hi s  Am endm ent .  Any par t y de l i ve r i ng an execut ed count e r par t  of  t hi s  Am endm ent  by t e l e f acs i m i l e  or  ot her  e l ec t r oni c  m et hod of  t r ans m i s s i on a l s o s ha l l  de l i ve r  an or i gi na l  execut ed count e r par t  of  t hi s  Am endm ent  but  t he  f a i l ur e  t o de l i ve r  an or i gi na l  execut ed count e r par t  s ha l l  not  a f f ec t  t he  va l i di t y,  enf or ceabi l i t y,  and bi ndi ng e f f ec t  of  t hi s  Am endm ent .  ( s i gna t ur e  page  f ol l ows )



 

Si gna t ur e  Page  t o Am endm ent  No.  2 t o Thi r d Am ended and Res t a t ed Cr edi t  Agr eem ent  I N W I TNESS W HEREOF,  t he  par t i es  he r e t o have  caus ed t hi s  agr eem ent  t o be  execut ed by t he i r  r es pec t i ve  of f i ce r s  t he r eunt o dul y aut hor i zed and de l i ver ed as  of  t he  da t e  f i r s t  above  wr i t t en.  BORROW ERS:  TI TAN M ACHI NERY,  I NC.  By:  / s /  M ar k Kal voda  Nam e:  M ar k Kal voda  Ti t l e :  CFO HEARTLAND AGRI CULTURE,  LLC By:  / s /  Ar ni e  Si nc l a i r  Nam e:  Ar ni e  Si nc l a i r  Ti t l e :  Pr es i dent  HEARTLAND AG KANSAS,  LLC By:  / s /  Ar ni e  Si nc l a i r  Nam e:  Ar ni e  Si nc l a i r  Ti t l e :  Pr es i dent



 

Si gna t ur e  Page  t o Am endm ent  No.  2 t o Thi r d Am ended and Res t a t ed Cr edi t  Agr eem ent  BANK OF AM ERI CA,  N. A. ,  a s  Agent  and as  a  Lender  By:  / s /  Gr egor y Kr es s  Nam e:  Gr egor y Kr es s  Ti t l e :  Seni or  Vi ce  Pr es i dent



 

Si gna t ur e  Page  t o Am endm ent  No.  2 t o Thi r d Am ended and Res t a t ed Cr edi t  Agr eem ent  W ELLS FARGO BANK,  NATI ONAL ASSOCI ATI ON,  as  a  Lender  By:  / s /  Laur a  W hee l and Nam e:  Laur a  W hee l and Ti t l e :  Aut hor i zed Si gna t or y
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1 126471205_8 166393043_2 THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT Thi s  THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT ( t hi s  " Agr eem ent ” ) ,  i s  ent e r ed i nt o as  of  Apr i l  3,  2020,  by and am ong t he  l ender s  i dent i f i ed on t he  s i gna t ur e  pages  her eof  ( each of  s uch l ender s ,  t oge t her  wi t h i t s  s ucces s or s  and per m i t t ed as s i gns ,  i s  r e f e r r ed t o her e i naf t e r  as  a  " Lender ” ,  a s  t ha t  t e r m  i s  he r e i naf t e r  f ur t her  de f i ned) ,  BANK OF AM ERI CA,  N. A. ,  a  na t i ona l  banki ng as s oc i a t i on,  as  adm i ni s t r a t i ve  agent  f or  each m em ber  of  t he  Lender  Gr oup and t he  Bank Pr oduc t  Pr ovi der s  ( i n s uch capac i t y,  t oge t her  wi t h i t s  s ucces s or s  and as s i gns  i n s uch capac i t y,  " Agent ” ) ,  BANK OF AM ERI CA,  N. A. ,  W ELLS FARGO BANK,  N. A.  and REGI ONS BANK,  as  j oi nt  l ead a r r anger s  ( i n s uch capac i t y,  t oge t her  wi t h t he i r  s ucces s or s  and as s i gns  i n s uch capac i t y,  t he  " J oi nt  Lead Ar r anger s ” ) ,  BANK OF AM ERI CA,  N. A.  W ELLS FARGO BANK,  N. A.  and REGI ONS BANK,  as  j oi nt  book r unner s  ( i n s uch capac i t y,  t oge t her  wi t h t he i r  s ucces s or s  and as s i gns  i n s uch capac i t y,  t he  " J oi nt  Book Runner s ” ) ,  BBVA USA,
as  docum ent a t i on agent  ( i n s uch capac i t y,  t oge t her  wi t h t he i r  s ucces s or s  and as s i gns  i n s uch capac i t y,  t he  " Docum ent a t i on Agent ” ) ,  TI TAN M ACHI NERY,  I NC. ,  a  De l awar e  cor por a t i on ( " Ti t an”) ,  HEARTLAND AGRI CULTURE,  LLC,  an I owa  l i m i t ed l i abi l i t y com pany ( " Hear t l and Agr i cul t ur e” ) ,  and HEARTLAND AG KANSAS,  LLC,  a  Kans as  l i m i t ed l i abi l i t y com pany ( " Hear t l and Kans as ”  and t oge t her  wi t h Ti t an and Hear t l and Agr i cul t ur e ,  i ndi vi dua l l y and col l ec t i ve l y,  " Bor r ower ”)  and W ELLS FARGO BANK,  NATI ONAL ASSOCI ATI ON ( t he  " Res i gni ng Agent ” ) .  W HEREAS,  Bor r ower ,  Res i gni ng Agent  and ce r t a i n Lender s  a r e  par t y t o t ha t  ce r t a i n Second Am ended and Res t a t ed Cr edi t  Agr eem ent  ( as  am ended,  s uppl em ent ed or  ot her wi s e  m odi f i ed pr i or  t o t he  da t e  her eof ,  t he  " Exi s t i ng Cr edi t  Agr eem ent ” )  da t ed as  of  Oc t ober  28,  2015;  and W HEREAS,  ( a )  t he  Res i gni ng Agent  wi l l  r es i gn as  Agent  under  t he  Exi s t i ng Cr edi t  Agr eem ent  and t he  Lender s  wi l l  appoi nt  Bank of  Am er i ca ,  N. A. ,  a s  s ucces s or  Agent  her eunder  and ( b)  t he  par t i es  t o t he  Exi s t i ng Cr edi t  Agr eem ent  des i r e  t o am end and
r es t a t e  t he  Exi s t i ng Cr edi t  Agr eem ent  i n i t s  ent i r e t y pur s uant  t o t hi s  Agr eem ent .  NOW  THEREFORE,  i n cons i der a t i on of  t he  m ut ua l  covenant s  and agr eem ent s  s e t  f or t h her e i n,  and f or  ot her  good and va l uabl e  cons i der a t i on,  t he  r ece i pt  and s uf f i c i ency of  whi ch i s  he r eby acknowl edged,  t he  par t i es  agr ee  as  f ol l ows :  1 DEFI NI TI ONS AND CONSTRUCTI ON.  1. 1 Def i ni t i ons .  Capi t a l i zed t e r m s  us ed i n t hi s  Agr eem ent  s ha l l  have  t he  m eani ngs  s pec i f i ed t he r e f or  on Schedul e  1. 1.  1. 2 Account i ng Ter m s .  Al l  account i ng t e r m s  not  s pec i f i ca l l y def i ned her e i n s ha l l  be  cons t r ued i n accor dance  wi t h GAAP;  pr ovi ded,  t ha t  i f  Bor r ower  not i f i es  Agent  t ha t  Bor r ower  r eques t s  an am endm ent  t o any pr ovi s i on her eof  t o e l i m i na t e  t he  e f f ec t  of  any Account i ng Change  occur r i ng a f t e r  t he  Cl os i ng Dat e  or  i n t he  appl i ca t i on t he r eof  on t he  oper a t i on of  s uch pr ovi s i on ( or  i f  Agent  not i f i es  Bor r ower  t ha t  t he  Requi r ed Lender s  r eques t  an am endm ent  t o any pr ovi s i on her eof  f or  s uch pur pos e) ,  r egar dl es s  of  whe t her  any s uch not i ce  i s  gi ven bef or e  or  a f t e r  s uch Account i ng Change  or  i n

t he  appl i ca t i on t he r eof ,  t hen Agent  and Bor r ower  agr ee  t ha t  t hey wi l l



 

2 126471205_8 166393043_2 negot i a t e  i n good f a i t h am endm ent s  t o t he  pr ovi s i ons  of  t hi s  Agr eem ent  t ha t  a r e  di r ec t l y a f f ec t ed by s uch Account i ng Change  wi t h t he  i nt ent  of  havi ng t he  r es pec t i ve  pos i t i ons  of  t he  Lender s  and Bor r ower  a f t e r  s uch Account i ng Change  conf or m  as  near l y as  pos s i bl e  t o t he i r  r es pec t i ve  pos i t i ons  bef or e  s uch Account i ng Char ge  and,  unt i l  any s uch am endm ent s  have  been agr eed upon and agr eed t o by t he  Requi r ed Lender s ,  t he  pr ovi s i ons  i n t hi s  Agr eem ent  s ha l l  be  ca l cul a t ed as  i f  no s uch Account i ng Change  had occur r ed.  W hen us ed her e i n,  t he  t e r m  " f i nanc i a l  s t a t em ent s ”  s ha l l  i nc l ude  t he  not es  and s chedul es  t he r e t o.  W henever  t he  t e r m  " Bor r ower ”  i s  us ed i n r es pec t  of  a  f i nanc i a l  covenant  or  a  r e l a t ed def i ni t i on,  i t  s ha l l  be  under s t ood t o m ean Bor r ower  and i t s  Subs i di a r i es  on a  cons ol i da t ed bas i s ,  unl es s  t he  cont ext  c l ea r l y r equi r es  ot her wi s e .  Not wi t hs t andi ng anyt hi ng t o t he  cont r a r y cont a i ned her e i n,  ( a )  a l l  f i nanc i a l  s t a t em ent s  de l i ve r ed her eunder  s ha l l  be  pr epar ed,  and a l l  f i nanc i a l  covenant s  cont a i ned her e i n
s ha l l  be  ca l cul a t ed,  wi t hout  gi vi ng e f f ec t  t o any e l ec t i on under  t he  St a t em ent  of  Fi nanc i a l  Account i ng St andar ds  No.  159 ( or  any s i m i l a r  account i ng pr i nc i pl e )  pe r m i t t i ng a  Per s on t o va l ue  i t s  f i nanc i a l  l i abi l i t i e s  or  I ndebt ednes s  a t  t he  f a i r  va l ue  t he r eof ,  and ( b)  t he  t e r m  " unqua l i f i ed opi ni on”  as  us ed her e i n t o r e f e r  t o opi ni ons  or  r epor t s  pr ovi ded by account ant s  s ha l l  m ean an opi ni on or  r epor t  t ha t  i s  ( i )  unqua l i f i ed,  and ( i i )  does  not  i nc l ude  any expl ana t i on,  s uppl em ent a l  com m ent ,  or  ot her  com m ent  concer ni ng t he  abi l i t y of  t he  appl i cabl e  Per s on t o cont i nue  as  a  goi ng concer n or  concer ni ng t he  s cope  of  t he  audi t .  Not wi t hs t andi ng anyt hi ng t o t he  cont r a r y cont a i ned her e i n,  up t o $160, 000, 000 of  oper a t i ng l eas e  obl i ga t i ons  i n e f f ec t  on t he  Decem ber  28,  2018 t ha t ,  a s  a  r es ul t  of  an Account i ng Change  expec t ed t o becom e e f f ec t i ve  on J anuar y 1,  2019 s ha l l  be  r equi r ed t o be  t r ea t ed as  Capi t a l i zed Leas e  Obl i ga t i ons  i n accor dance  wi t h GAAP,  s ha l l  cont i nue  t o be  t r ea t ed as  oper a t i ng l eas es  ( and not ,  f or  t he  avoi dance  of  doubt ,

Capi t a l i zed Leas e  Obl i ga t i ons )  wi t hout  gi vi ng e f f ec t  t o s uch Account i ng Change  ( col l ec t i ve l y,  t he  " Spec i f i ed Leas e  Obl i ga t i ons ”) .  Pr om pt l y f ol l owi ng any r eques t  of  Agent ,  Bor r ower  s ha l l  de l i ve r  a  r eas onabl y de t a i l ed s chedul e  of  t he  Spec i f i ed Leas e  Obl i ga t i ons  t oge t her  wi t h s uch ot her  i nf or m at i on r eas onabl y r eques t ed by Agent  and r e l a t i ng t he r e t o.  1. 3 Code .  Any t e r m s  us ed i n t hi s  Agr eem ent  t ha t  a r e  def i ned i n t he  Code  s ha l l  be  cons t r ued and def i ned as  s e t  f or t h i n t he  Code  unl es s  ot her wi s e  def i ned her e i n;  pr ovi ded,  t ha t  t o t he  ext ent  t ha t  t he  Code  i s  us ed t o def i ne  any t e r m  her e i n and s uch t e r m  i s  de f i ned di f f e r ent l y i n di f f e r ent  Ar t i c l es  of  t he  Code ,  t he  def i ni t i on of  s uch t e r m  cont a i ned i n Ar t i c l e  9 of  t he  Code  s ha l l  gover n.  1. 4 Cons t r uc t i on.  Unl es s  t he  cont ext  of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  c l ea r l y r equi r es  ot her wi s e ,  r e f e r ences  t o t he  pl ur a l  i nc l ude  t he  s i ngul a r ,  r e f e r ences  t o t he  s i ngul a r  i nc l ude  t he  pl ur a l ,  t he  t e r m s  " i nc l udes ”  and " i nc l udi ng”  a r e  not  l i m i t i ng,  and t he  t e r m  " or ”  has ,  except  wher e  ot her wi s e
i ndi ca t ed,  t he  i nc l us i ve  m eani ng r epr es ent ed by t he  phr as e  " and/ or . ”  The  wor ds  " her eof , ”  " her e i n, ”  " her eby, ”  " her eunder , ”  and s i m i l a r  t e r m s  i n t hi s  Agr eem ent  or  any ot her  Loan Docum ent  r e f e r  t o t hi s  Agr eem ent  or  s uch ot her  Loan Docum ent ,  a s  t he  cas e  m ay be ,  as  a  whol e  and not  t o any par t i cul a r  pr ovi s i on of  t hi s  Agr eem ent  or  s uch ot her  Loan Docum ent ,  a s  t he  cas e  m ay be .  Sec t i on,  s ubs ec t i on,  c l aus e ,  s chedul e ,  and exhi bi t  r e f e r ences  her e i n a r e  t o t hi s  Agr eem ent  unl es s  ot her wi s e  s pec i f i ed.  Any r e f e r ence  i n t hi s  Agr eem ent  or  i n any ot her  Loan Docum ent  t o any agr eem ent ,  i ns t r um ent ,  or  docum ent  s ha l l  i nc l ude  a l l  a l t e r a t i ons ,  am endm ent s ,  changes ,  ext ens i ons ,  m odi f i ca t i ons ,  r enewal s ,  r epl acem ent s ,  s ubs t i t ut i ons ,  j oi nder s ,  and s uppl em ent s ,  t he r e t o and t her eof ,  a s  appl i cabl e  ( s ubj ec t  t o any r es t r i c t i ons  on s uch a l t e r a t i ons ,  am endm ent s ,  changes ,  ext ens i ons ,  m odi f i ca t i ons ,  r enewal s ,  r epl acem ent s ,  s ubs t i t ut i ons ,  j oi nder s ,



 

3 126471205_8 166393043_2 and s uppl em ent s  s e t  f or t h her e i n) .  The  wor ds  " as s e t ”  and " pr oper t y”  s ha l l  be  cons t r ued t o have  t he  s am e m eani ng and e f f ec t  and t o r e f e r  t o any and a l l  t angi bl e  and i nt angi bl e  as s e t s  and pr oper t i es .  Any r e f e r ence  her e i n or  i n any ot her  Loan Docum ent  t o t he  s a t i s f ac t i on,  r epaym ent ,  or  paym ent  i n f ul l  of  t he  Obl i ga t i ons  s ha l l  m ean ( a )  t he  paym ent  or  r epaym ent  i n f ul l  i n i m m edi a t e l y ava i l abl e  f unds  of  ( i )  t he  pr i nc i pa l  am ount  of ,  and i nt e r es t  acc r ued and unpa i d wi t h r es pec t  t o,  a l l  out s t andi ng Loans ,  t oge t her  wi t h t he  paym ent  of  any pr em i um  appl i cabl e  t o t he  r epaym ent  of  t he  Loans ,  ( i i )  a l l  Lender  Gr oup Expens es  t ha t  have  accr ued and a r e  unpa i d r egar dl es s  of  whe t her  dem and has  been m ade  t her e f or ,  ( i i i )  a l l  f ees  or  char ges  t ha t  have  accr ued her eunder  or  under  any ot her  Loan Docum ent  ( i nc l udi ng t he  Le t t e r  of  Cr edi t  Fee  and t he  Unus ed Li ne  Fee)  and a r e  unpa i d,  ( b)  i n t he  cas e  of  cont i ngent  r e i m bur s em ent  obl i ga t i ons  wi t h r es pec t  t o Le t t e r s  of  Cr edi t ,  pr ovi di ng Le t t e r  of  Cr edi t  Col l a t e r a l i za t i on,  ( c )
i n t he  cas e  of  obl i ga t i ons  wi t h r es pec t  t o Bank Pr oduc t s  ( ot her  t han Hedge  Obl i ga t i ons ) ,  pr ovi di ng Bank Pr oduc t  Col l a t e r a l i za t i on,  ( d)  t he  r ece i pt  by Agent  of  cas h col l a t e r a l  i n or der  t o s ecur e  any ot her  cont i ngent  Obl i ga t i ons  f or  whi ch a  c l a i m  or  dem and f or  paym ent  has  been m ade  on or  pr i or  t o s uch t i m e  or  i n r es pec t  of  m at t e r s  or  c i r cum s t ances  known t o Agent  or  a  Lender  a t  s uch t i m e  t ha t  a r e  r eas onabl y expec t ed t o r es ul t  i n any l os s ,  cos t ,  dam age ,  or  expens e  ( i nc l udi ng a t t or neys ’  f ees  and l ega l  expens es ) ,  s uch cas h col l a t e r a l  t o be  i n s uch am ount  as  Agent  r eas onabl y de t e r m i nes  i s  appr opr i a t e  t o s ecur e  s uch cont i ngent  Obl i ga t i ons ,  ( e )  t he  paym ent  or  r epaym ent  i n f ul l  i n i m m edi a t e l y ava i l abl e  f unds  of  a l l  ot her  out s t andi ng Obl i ga t i ons  ( i nc l udi ng t he  paym ent  of  any t e r m i na t i on am ount  t hen appl i cabl e  ( or  whi ch woul d or  coul d becom e appl i cabl e  as  a  r es ul t  of  t he  r epaym ent  of  t he  ot her  Obl i ga t i ons )  under  Hedge  Agr eem ent s  pr ovi ded by Hedge  Pr ovi der s )  ot her  t han ( i )  unas s e r t ed cont i ngent  i ndem ni f i ca t i on Obl i ga t i ons ,  ( i i )
any Bank Pr oduc t  Obl i ga t i ons  ( ot her  t han Hedge  Obl i ga t i ons )  t ha t ,  a t  s uch t i m e ,  a r e  a l l owed by t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  t o r em ai n out s t andi ng wi t hout  be i ng r equi r ed t o be  r epa i d or  cas h col l a t e r a l i zed,  and ( i i i )  any Hedge  Obl i ga t i ons  t ha t ,  a t  s uch t i m e ,  a r e  a l l owed by t he  appl i cabl e  Hedge  Pr ovi der  t o r em ai n out s t andi ng wi t hout  be i ng r equi r ed t o be  r epa i d,  and ( f )  t he  t e r m i na t i on of  a l l  of  t he  Com m i t m ent s  of  t he  Lender s .  Any r e f e r ence  her e i n t o any Per s on s ha l l  be  cons t r ued t o i nc l ude  s uch Per s on’ s  s ucces s or s  and as s i gns .  Any r equi r em ent  of  a  wr i t i ng cont a i ned her e i n or  i n any ot her  Loan Docum ent  s ha l l  be  s a t i s f i ed by t he  t r ans m i s s i on of  a  Recor d.  1. 5 Ti m e Ref e r ences .  Unl es s  t he  cont ext  of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  c l ea r l y r equi r es  ot her wi s e ,  a l l  r e f e r ences  t o t i m e  of  day r e f e r  t o Pac i f i c  s t andar d t i m e  or  Pac i f i c  dayl i ght  s avi ng t i m e ,  as  i n e f f ec t  i n Los  Ange l es ,  Ca l i f or ni a  on s uch day.  For  pur pos es  of  t he  com put a t i on of  a  pe r i od of  t i m e  f r om  a  s pec i f i ed da t e  t o a  l a t e r  s pec i f i ed da t e ,  t he

wor d " f r om ” m eans  " f r om  and i nc l udi ng”  and t he  wor ds  " t o”  and " unt i l ”  each m eans  " t o and i nc l udi ng” ;  pr ovi ded t ha t ,  wi t h r es pec t  t o a  com put a t i on of  f ees  or  i nt e r es t  payabl e  t o Agent  or  any Lender ,  s uch per i od s ha l l  i n any event  cons i s t  of  a t  l eas t  one  f ul l  day.  1. 6 Schedul es  and Exhi bi t s .  Al l  of  t he  s chedul es  and exhi bi t s  a t t ached t o t hi s  Agr eem ent  s ha l l  be  deem ed i ncor por a t ed her e i n by r e f e r ence .  1. 7 Ef f ec t  of  Am endm ent  and Res t a t em ent ;  No Nova t i on;  Re l eas e .  Upon t he  e f f ec t i venes s  of  t hi s  Agr eem ent ,  t he  Exi s t i ng Cr edi t  Agr eem ent  s ha l l  be  am ended and r es t a t ed i n i t s  ent i r e t y by t hi s  Agr eem ent .  The  Exi s t i ng Obl i ga t i ons  out s t andi ng on t he  Cl os i ng Dat e  s ha l l  cont i nue  i n f ul l  f or ce  and e f f ec t ,  and t he  e f f ec t i venes s  of  t hi s  Agr eem ent  s ha l l  not  cons t i t ut e  a  nova t i on or  r epaym ent  of  t he  Exi s t i ng Obl i ga t i ons .  W i t hout  l i m i t i ng t he  f or egoi ng,  upon t he  e f f ec t i venes s  of  t hi s  Agr eem ent ,  ( i )  t he  out s t andi ng " Revol vi ng Loans ”  ( as  def i ned i n t he  Exi s t i ng Cr edi t  Agr eem ent )  s ha l l  cons t i t ut e  Revol vi ng Loans  her eunder ,  ( i i )  t he
out s t andi ng " Fl oor pl an



 

4 126471205_8 166393043_2 Loans ”  ( as  def i ned i n t he  Exi s t i ng Cr edi t  Agr eem ent )  s ha l l  cons t i t ut e  Fl oor pl an Loans  her eunder ,  ( i i i )  t he  out s t andi ng " Swi ng Li ne  Loans ”  ( as  def i ned i n t he  Exi s t i ng Cr edi t  Agr eem ent )  s ha l l  cons t i t ut e  Swi ng Loans  her eunder .  Such Exi s t i ng Obl i ga t i ons ,  t oge t her  wi t h any and a l l  addi t i ona l  Obl i ga t i ons  i ncur r ed by Bor r ower  under  t hi s  Agr eem ent  or  under  any of  t he  ot her  Loan Docum ent s ,  s ha l l  cont i nue  t o be  s ecur ed by,  am ong ot her  t hi ngs ,  t he  Col l a t e r a l ,  whe t her  now exi s t i ng or  he r eaf t e r  acqui r ed and wher es oever  l oca t ed,  a l l  a s  m or e  s pec i f i ca l l y s e t  f or t h i n t he  Loan Docum ent s .  Bor r ower  her eby r ea f f i r m s  i t s  obl i ga t i ons ,  l i abi l i t i e s ,  gr ant s  of  s ecur i t y i nt e r es t s ,  pl edges  and t he  va l i di t y of  a l l  covenant s  by i t  cont a i ned i n any and a l l  Loan Docum ent s ,  a s  am ended,  s uppl em ent ed or  ot her wi s e  m odi f i ed by t hi s  Agr eem ent  and by t he  ot her  Loan Docum ent s  de l i ve r ed on t he  Cl os i ng Dat e .  Any and a l l  r e f e r ences  i n any Loan Docum ent s  t o t he  Exi s t i ng Cr edi t  Agr eem ent  s ha l l  be  deem ed t o be  am ended t o r e f e r  t o t hi s
Agr eem ent .  I n cons i der a t i on of  Agent  and Lender s  ent e r i ng i nt o t hi s  Agr eem ent  and f or  ot her  good and va l uabl e  cons i der a t i on,  t he  r ece i pt  and s uf f i c i ency of  whi ch i s  he r eby acknowl edged,  Bor r ower ,  on beha l f  of  i t s e l f  and i t s  s ucces s or s ,  a s s i gns ,  and ot her  l ega l  r epr es ent a t i ves ,  he r eby abs ol ut e l y,  uncondi t i ona l l y and i r r evocabl y r e l eas es ,  r em i s es  and f or ever  di s char ges  Agent  and Lender s ,  and t he i r  s ucces s or s  and as s i gns ,  and t he i r  pr es ent  and f or m er  s har ehol der s ,  Af f i l i a t es ,  s ubs i di a r i es ,  di vi s i ons ,  pr edeces s or s ,  di r ec t or s ,  of f i ce r s ,  a t t or neys ,  em pl oyees ,  agent s  and ot her  r epr es ent a t i ves  ( Agent ,  each Lender  and a l l  s uch ot her  Per s ons  be i ng her e i naf t e r  r e f e r r ed t o col l ec t i ve l y as  t he  " Rel eas ees ”  and i ndi vi dua l l y as  a  " Re l eas ee”) ,  of  and f r om  a l l  dem ands ,  ac t i ons ,  caus es  of  ac t i on,  s ui t s ,  covenant s ,  cont r ac t s ,  cont r over s i es ,  agr eem ent s ,  pr om i s es ,  s um s  of  m oney,  account s ,  bi l l s ,  r eckoni ngs ,  dam ages  and any and a l l  ot her  c l a i m s ,  count e r c l a i m s ,  de f ens es ,  r i ght s  of  s e t - of f ,  dem ands  and l i abi l i t i e s  wha t s oever  of  ever y nam e and

na t ur e ,  known or  unknown,  s us pec t ed or  uns us pec t ed,  bot h a t  l aw and i n equi t y,  whi ch Bor r ower  or  any of  i t s  s ucces s or s ,  a s s i gns ,  or  ot her  l ega l  r epr es ent a t i ves  m ay now or  her eaf t e r  own,  hol d,  have  or  c l a i m  t o have  aga i ns t  t he  Re l eas ees  or  any of  t hem  f or ,  upon,  or  by r eas on of  any c i r cum s t ance ,  ac t i on,  caus e  or  t hi ng what s oever  i n r e l a t i on t o,  or  i n any way i n connec t i on wi t h any of  t he  Exi s t i ng Cr edi t  Agr eem ent ,  t hi s  Agr eem ent ,  or  any of  t he  ot her  Loan Docum ent s  or  t r ans ac t i ons  t he r eunder  or  r e l a t ed t he r e t o whi ch a r i s es  a t  any t i m e  on or  pr i or  t o t he  Cl os i ng Dat e .  1. 8 Rea l l oca t i on of  Loans  on t he  Cl os i ng Dat e .  Each Lender  her eby s e l l s  and as s i gns  on t he  Cl os i ng Dat e  t o each Lender ,  wi t hout  r ecour s e ,  r epr es ent a t i on or  war r ant y ( except  as  s e t  f or t h be l ow) ,  and each s uch Lender  her eby pur chas es  and as s um es  on t he  Cl os i ng Dat e  f r om  each Lender  a  per cent age  i nt e r es t  i n t he  Revol ver  Com m i t m ent s ,  Revol vi ng Loans  out s t andi ng,  Fl oor pl an Com m i t m ent s  and Fl oor pl an Loans  out s t andi ng on t he  Cl os i ng Dat e  upon t he  e f f ec t i venes s  of  t hi s
Agr eem ent  as  m ay be  r equi r ed t o r e f l ec t  t he  a l l oca t i on of  Revol ver  Com m i t m ent s  and Fl oor pl an Com m i t m ent s  s e t  f or t h on Schedul e  C- 1 of  t hi s  Agr eem ent  as  of  t he  Cl os i ng Dat e .  The  Lender s  agr ee  t o m ake  s uch i nt e r - Lender  wi r e  t r ans f e r s  as  m ay be  r equi r ed t o gi ve  e f f ec t  t o t he  f or egoi ng as s i gnm ent s  and as s um pt i ons .  W i t h r es pec t  t o s uch Revol ver  Com m i t m ent s ,  Revol vi ng Loans ,  Fl oor pl an Com m i t m ent s  and Fl oor pl an Loans  s o as s i gned,  each Lender  m akes  no r epr es ent a t i on or  war r ant y wha t s oever ,  except  t ha t  i t  r epr es ent s  and war r ant s  t ha t  i t  i s  t he  l ega l  and benef i c i a l  owner  of  t he  s am e,  f r ee  and c l ea r  of  any adver s e  c l a i m .  1. 9 Repl acem ent  of  LI BOR Rat e .  1. 9. 1 Not wi t hs t andi ng anyt hi ng t o t he  cont r a r y her e i n or  i n any ot her  Loan Docum ent ,



 

5 126471205_8 166393043_2 ( a )  on M ar ch 5,  2021 t he  Fi nanc i a l  Conduc t  Aut hor i t y ( " FCA”) ,  t he  r egul a t or y s uper vi s or  of  LI BOR Rat e ’ s  adm i ni s t r a t or  ( " I BA”) ,  announced i n a  publ i c  s t a t em ent  t he  f ut ur e  ces s a t i on or  l os s  of  r epr es ent a t i venes s  of  over ni ght / Spot  Next ,  1- week,  1- m ont h,  2- m ont h,  3- m ont h,  6- m ont h and 12-  m ont h LI BOR Rat e  t enor  s e t t i ngs .  On t he  ea r l i es t  of  ( i )  t he  da t e  t ha t  a l l  Ava i l abl e  Tenor s  of  LI BOR Rat e  have  per m anent l y or  i ndef i ni t e l y ceas ed t o be  pr ovi ded by I BA or  have  been announced by t he  FCA pur s uant  t o publ i c  s t a t em ent  or  publ i ca t i on of  i nf or m at i on t o be  no l onger  r epr es ent a t i ve ,  ( i i )  J une  30,  2023,  and ( i i i )  t he  Ear l y Opt - i n Ef f ec t i ve  Dat e  i n r es pec t  of  a  SOFR Ear l y Opt - i n,  i f  t he  t hen- cur r ent  Benchm ar k i s  t he  LI BOR Rat e ,  t he  Benchm ar k Repl acem ent  wi l l  r epl ace  s uch Benchm ar k f or  a l l  pur pos es  her eunder  and under  any Loan Docum ent  i n r es pec t  of  any s e t t i ng of  s uch Benchm ar k on s uch day and a l l  s ubs equent  s e t t i ngs  wi t hout  any am endm ent  t o,  or  f ur t her  ac t i on or  cons ent  of  any ot her  par t y t o,  t hi s  Agr eem ent
or  any ot her  Loan Docum ent .  I f  t he  Benchm ar k Repl acem ent  i s  Da i l y Si m pl e  SOFR,  a l l  i nt e r es t  wi l l  be  payabl e  on a  m ont hl y bas i s ;  ( b)  ( i )  upon ( A)  t he  occur r ence  of  a  Benchm ar k Tr ans i t i on Event  or  ( B)  a  de t e r m i na t i on by Agent  t ha t  ne i t he r  of  t he  a l t e r na t i ves  under  c l aus e  ( a )  of  t he  def i ni t i on of  Benchm ar k Repl acem ent  a r e  ava i l abl e ,  t he  Benchm ar k Repl acem ent  wi l l  r epl ace  t he  t hen- cur r ent  Benchm ar k f or  a l l  pur pos es  her eunder  and under  any Loan Docum ent  i n r es pec t  of  any Benchm ar k s e t t i ng a t  or  a f t e r  5: 00 p. m .  on t he  f i f t h Bus i nes s  Day a f t e r  t he  da t e  not i ce  of  s uch Benchm ar k Repl acem ent  i s  pr ovi ded t o Lender s ,  wi t hout  any am endm ent  t o,  or  f ur t her  ac t i on or  cons ent  of  any ot her  par t y t o,  any Loan Docum ent  as  l ong as  Agent  has  not  r ece i ved,  by s uch t i m e ,  wr i t t en not i ce  of  obj ec t i on t o s uch Benchm ar k Repl acem ent  f r om  Lender s  com pr i s i ng Requi r ed Lender s  ( and any s uch obj ec t i on s ha l l  be  conc l us i ve  and bi ndi ng abs ent  m ani f es t  e r r or ) ;  pr ovi ded,  t ha t  s ol e l y i n t he  event  t ha t  t he  t hen-  cur r ent  Benchm ar k a t  t he  t i m e  of  s uch
Benchm ar k Tr ans i t i on Event  i s  not  a  SOFR-  bas ed r a t e ,  t he  Benchm ar k Repl acem ent  t he r e f or  s ha l l  be  de t e r m i ned i n accor dance  wi t h c l aus e  ( a )  of  t he  def i ni t i on of  Benchm ar k Repl acem ent  unl es s  Agent  de t e r m i nes  t ha t  ne i t he r  of  s uch a l t e r na t i ve  r a t es  i s  ava i l abl e ;  and ( i i )  on t he  Ear l y Opt - i n Ef f ec t i ve  Dat e  i n r es pec t  of  an Ot her  Ra t e  Ear l y Opt - i n,  t he  Benchm ar k Repl acem ent  wi l l  r epl ace  t he  LI BOR Rat e  f or  a l l  pur pos es  under  t he  Loan Docum ent s  i n r es pec t  of  any s e t t i ng of  s uch Benchm ar k on s uch day and a l l  s ubs equent  s e t t i ngs  wi t hout  any am endm ent  t o,  or  f ur t her  ac t i on or  cons ent  of  any ot her  par t y t o,  any Loan Docum ent ;  and ( c )  a t  any t i m e  t ha t  t he  adm i ni s t r a t or  of  t he  t hen- cur r ent  Benchm ar k has  per m anent l y or  i ndef i ni t e l y ceas ed t o pr ovi de  s uch Benchm ar k or  s uch Benchm ar k has  been announced by t he  r egul a t or y s uper vi s or  f or  t he  adm i ni s t r a t or  of  s uch Benchm ar k pur s uant  t o publ i c  s t a t em ent  or  publ i ca t i on of  i nf or m at i on t o be  no l onger  r epr es ent a t i ve  of  t he  under l yi ng m ar ke t  and econom i c  r ea l i t y t ha t  s uch Benchm ar k i s

i nt ended t o m eas ur e  and t ha t  r epr es ent a t i venes s  wi l l  not  be  r es t or ed,  Bor r ower  m ay r evoke  any r eques t  f or  a  bor r owi ng of ,  conver s i on t o or  cont i nua t i on of  Loans  t o be  m ade ,  conver t ed or  cont i nued t ha t  woul d bear  i nt e r es t  by r e f e r ence  t o s uch Benchm ar k unt i l  Bor r ower ’ s  r ece i pt  of  not i ce  f r om  Agent  t ha t  a  Benchm ar k Repl acem ent  has  r epl aced s uch Benchm ar k,  and,  f a i l i ng t ha t ,  Bor r ower  wi l l  be



 

6 126471205_8 166393043_2 deem ed t o have  conver t ed any s uch r eques t  i nt o a  r eques t  f or  a  bor r owi ng of  or  conver s i on t o Bas e  Ra t e  Loans .  Dur i ng t he  per i od r e f e r enced i n t he  f or egoi ng s ent ence ,  t he  com ponent  of  Bas e  Ra t e  bas ed on t he  Benchm ar k wi l l  not  be  us ed i n any de t e r m i na t i on of  Bas e  Ra t e .  1. 9. 2.  Conf or m i ng Changes .  I n connec t i on wi t h t he  i m pl em ent a t i on and adm i ni s t r a t i on of  a  Benchm ar k Repl acem ent ,  Agent  wi l l  have  t he  r i ght  t o m ake  Benchm ar k Repl acem ent  Conf or m i ng Changes  f r om  t i m e  t o t i m e  and,  not wi t hs t andi ng anyt hi ng t o t he  cont r a r y her e i n or  i n any ot her  Loan Docum ent ,  any am endm ent s  i m pl em ent i ng s uch Benchm ar k Repl acem ent  Conf or m i ng Changes  wi l l  becom e e f f ec t i ve  wi t hout  any f ur t her  ac t i on or  cons ent  of  any ot her  par t y t o t hi s  Agr eem ent .  1. 9. 3.  Not i ce .  Agent  wi l l  pr om pt l y not i f y Bor r ower  and Lender s  of  t he  i m pl em ent a t i on of  any Benchm ar k Repl acem ent  and t he  e f f ec t i venes s  of  any Benchm ar k Repl acem ent  Conf or m i ng Changes .  Any de t e r m i na t i on,  dec i s i on or  e l ec t i on t ha t  m ay be  m ade  by Agent  pur s uant  t o
t hi s  Sec t i on,  i nc l udi ng any de t e r m i na t i on wi t h r es pec t  t o a  t enor ,  r a t e  or  adj us t m ent  or  of  t he  occur r ence  or  non- occur r ence  of  an event ,  c i r cum s t ance  or  da t e ,  and any dec i s i on t o t ake  or  r e f r a i n f r om  t aki ng any ac t i on,  wi l l  be  conc l us i ve  and bi ndi ng abs ent  m ani f es t  e r r or  and m ay be  m ade  i n i t s  di s c r e t i on and wi t hout  cons ent  f r om  any ot her  par t y her e t o,  except ,  i n each cas e ,  a s  expr es s l y r equi r ed pur s uant  t o t hi s  Sec t i on.  1. 9. 4.  Ter m  Tenor s .  At  any t i m e  ( i nc l udi ng i n connec t i on wi t h t he  i m pl em ent a t i on of  a  Benchm ar k Repl acem ent ) ,  ( a )  i f  t he  t hen- cur r ent  Benchm ar k i s  a  t e r m  r a t e  ( i nc l udi ng Ter m  SOFR or  t he  LI BOR Rat e ) ,  Agent  m ay r em ove  any t enor  of  s uch Benchm ar k t ha t  i s  unava i l abl e  or  non- r epr es ent a t i ve  f or  Benchm ar k ( i nc l udi ng Benchm ar k Repl acem ent )  s e t t i ngs ;  and ( b)  Agent  m ay r e i ns t a t e  any s uch pr evi ous l y r em oved t enor  f or  Benchm ar k ( i nc l udi ng Benchm ar k Repl acem ent )  s e t t i ngs .  2 LOANS AND TERM S OF PAYM ENT.  2. 1 Revol vi ng Loans .  ( a )  Subj ec t  t o t he  t e r m s  and condi t i ons  of  t hi s  Agr eem ent ,  and dur i ng t he  t e r m

of  t hi s  Agr eem ent ,  each Revol vi ng Lender  agr ees  ( s ever a l l y,  not  j oi nt l y or  j oi nt l y and s ever a l l y)  t o m ake  r evol vi ng l oans  ( " Revol vi ng Loans ”)  t o Bor r ower  i n an am ount  a t  any one  t i m e  out s t andi ng not  t o exceed t he  l es s e r  of :  ( i )  s uch Lender ’ s  Revol ver  Com m i t m ent ,  or  ( i i )  s uch Lender ’ s  Pr o Ra t a  Shar e  of  an am ount  equa l  t o t he  l es s e r  of :  ( A)  t he  am ount  equa l  t o ( 1)  t he  M axi m um  Revol ver  Am ount  l es s  ( 2)  t he  s um  of  ( y)  t he  Le t t e r  of  Cr edi t  Us age  a t  s uch t i m e ,  pl us  ( z )  t he  pr i nc i pa l  am ount  of  Revol ver  Swi ng Loans  out s t andi ng a t  s uch t i m e ,  and ( B)  t he  am ount  equa l  t o ( 1)  t he  Revol ver  Bor r owi ng Bas e  as  of  s uch da t e  ( bas ed upon t he  m os t  r ecent  Revol ver  Bor r owi ng Bas e  Cer t i f i ca t e  de l i ve r ed by Bor r ower



 

7 126471205_8 166393043_2 t o Agent )  l e s s  ( 2)  t he  s um  of  ( y)  t he  Le t t e r  of  Cr edi t  Us age  a t  s uch t i m e ,  pl us  ( z )  t he  pr i nc i pa l  am ount  of  Revol ver  Swi ng Loans  out s t andi ng a t  s uch t i m e .  ( b)  Am ount s  bor r owed pur s uant  t o t hi s  Sec t i on 2. 1 m ay be  r epa i d and,  s ubj ec t  t o t he  t e r m s  and condi t i ons  of  t hi s  Agr eem ent ,  r ebor r owed a t  any t i m e  dur i ng t he  t e r m  of  t hi s  Agr eem ent .  The  out s t andi ng pr i nc i pa l  am ount  of  t he  Revol vi ng Loans ,  t oge t her  wi t h i nt e r es t  acc r ued and unpa i d t he r eon,  s ha l l  cons t i t ut e  Obl i ga t i ons  and s ha l l  be  due  and payabl e  on t he  M at ur i t y Dat e  or ,  i f  ea r l i e r ,  on t he  da t e  on whi ch t hey a r e  dec l a r ed due  and payabl e  pur s uant  t o t he  t e r m s  of  t hi s  Agr eem ent .  ( c )  Anyt hi ng t o t he  cont r a r y i n t hi s  Sec t i on 2. 1 not wi t hs t andi ng,  Agent  s ha l l  have  t he  r i ght  ( but  not  t he  obl i ga t i on) ,  i n t he  exer c i s e  of  i t s  Per m i t t ed Di s c r e t i on,  t o es t abl i s h and i ncr eas e  or  decr eas e  Rece i vabl e  Res er ves ,  I nvent or y Res er ves ,  Bank Pr oduc t  Res er ves ,  Cas h Se t t l em ent  Res er ves ,  and ot her  Res er ves  aga i ns t  t he  Revol ver  Bor r owi ng Bas e  or  t he  M axi m um  Revol ver
Am ount .  The  am ount  of  any Rece i vabl e  Res er ve ,  I nvent or y Res er ve ,  Bank Pr oduc t  Res er ve ,  Cas h Se t t l em ent  Res er ve ,  or  ot her  Res er ve  es t abl i s hed by Agent  s ha l l  have  a  r eas onabl e  r e l a t i ons hi p t o t he  event ,  condi t i on,  ot her  c i r cum s t ance ,  or  f ac t  t ha t  i s  t he  bas i s  f or  s uch r es e r ve  and s ha l l  not  be  dupl i ca t i ve  of  any ot her  r es e r ve  es t abl i s hed and cur r ent l y m ai nt a i ned.  2. 2 Fl oor pl an Loans .  ( a )  Subj ec t  t o t he  t e r m s  and condi t i ons  of  t hi s  Agr eem ent ,  and dur i ng t he  t e r m  of  t hi s  Agr eem ent ,  each Fl oor pl an Lender  agr ees  ( s ever a l l y,  not  j oi nt l y or  j oi nt l y and s ever a l l y)  t o m ake  r evol vi ng f l oor pl an l oans  ( " Fl oor pl an Loans ”)  t o Bor r ower  i n an am ount  a t  any one  t i m e  out s t andi ng not  t o exceed t he  l es s e r  of :  ( i )  s uch Lender ’ s  Fl oor pl an Com m i t m ent ,  or  ( i i )  s uch Lender ’ s  Pr o Ra t a  Shar e  of  an am ount  equa l  t o t he  l es s e r  of :  ( A)  t he  am ount  equa l  t o ( 1)  t he  M axi m um  Fl oor pl an Am ount  l es s  ( 2)  t he  pr i nc i pa l  am ount  of  Fl oor pl an Swi ng Loans  out s t andi ng a t  s uch t i m e ,  and ( B)  t he  am ount  equa l  t o ( 1)  t he  Fl oor pl an Bor r owi ng Bas e  as  of  s uch da t e

( bas ed upon t he  m os t  r ecent  Fl oor pl an Bor r owi ng Bas e  Cer t i f i ca t e  de l i ve r ed by Bor r ower  t o Agent )  l e s s  ( 2)  t he  pr i nc i pa l  am ount  of  Fl oor pl an Swi ng Loans  out s t andi ng a t  s uch t i m e .  ( b)  Am ount s  bor r owed pur s uant  t o t hi s  Sec t i on 2. 2 m ay be  r epa i d and,  s ubj ec t  t o t he  t e r m s  and condi t i ons  of  t hi s  Agr eem ent ,  r ebor r owed a t  any t i m e  dur i ng t he  t e r m  of  t hi s  Agr eem ent .  The  out s t andi ng pr i nc i pa l  am ount  of  t he  Fl oor pl an Loans ,  t oge t her  wi t h i nt e r es t  acc r ued and unpa i d t he r eon,  s ha l l  cons t i t ut e  Obl i ga t i ons  and s ha l l  be  due  and payabl e  on t he  M at ur i t y Dat e  or ,  i f  ea r l i e r ,  on t he  da t e  on whi ch t hey a r e  dec l a r ed due  and payabl e  pur s uant  t o t he  t e r m s  of  t hi s  Agr eem ent .  ( c )  Anyt hi ng t o t he  cont r a r y i n t hi s  Sec t i on 2. 2 not wi t hs t andi ng,  Agent  s ha l l  have  t he  r i ght  ( but  not  t he  obl i ga t i on) ,  i n t he  exer c i s e  of  i t s  Per m i t t ed Di s c r e t i on,  t o es t abl i s h and i ncr eas e  or  decr eas e  I nvent or y Res er ves ,  Bank Pr oduc t  Res er ves ,  Cas h Se t t l em ent  Res er ves ,  and



 

8 126471205_8 166393043_2 ot her  Res er ves  aga i ns t  t he  Fl oor pl an Bor r owi ng Bas e  or  t he  M axi m um  Fl oor pl an Am ount .  The  am ount  of  any I nvent or y Res er ve ,  Bank Pr oduc t  Res er ve ,  Cas h Se t t l em ent  Res er ve ,  or  ot her  Res er ve  es t abl i s hed by Agent  s ha l l  have  a  r eas onabl e  r e l a t i ons hi p t o t he  event ,  condi t i on,  ot her  c i r cum s t ance ,  or  f ac t  t ha t  i s  t he  bas i s  f or  s uch r es e r ve  and s ha l l  not  be  dupl i ca t i ve  of  any ot her  r es e r ve  es t abl i s hed and cur r ent l y m ai nt a i ned.  2. 3 Bor r owi ng Pr ocedur es  and Se t t l em ent s .  ( a )  Pr ocedur e  f or  Bor r owi ng Loans .  Each Bor r owi ng s ha l l  be  m ade  by a  wr i t t en r eques t  by an Aut hor i zed Per s on de l i ver ed t o Agent  and r ece i ved by Agent  no l a t e r  t han 10: 00 a . m .  ( i )  on t he  Bus i nes s  Day t ha t  i s  t he  r eques t ed Fundi ng Dat e  i n t he  cas e  of  a  r eques t  f or  a  Revol ver  Swi ng Loan or  a  Fl oor pl an Swi ng Loan,  ( i i )  on t he  Bus i nes s  Day t ha t  i s  1 Bus i nes s  Day pr i or  t o t he  r eques t ed Fundi ng Dat e  i n t he  cas e  of  a l l  ot her  r eques t s  f or  Bas e  Ra t e  Loans  and ( i i i )  on t he  Bus i nes s  Day t ha t  i s  3 Bus i nes s  Days  pr i or  t o t he  r eques t ed Fundi ng Dat e  i n t he  cas e  of
a l l  ot her  r eques t s  f or  LI BORSOFR Rat e  Loans ,  i n each cas e  s pec i f yi ng ( A)  whe t her  s uch Bor r owi ng i s  a  r eques t  f or  Revol vi ng Loans  or  Fl oor pl an Loans ,  ( B)  t he  am ount  of  s uch Bor r owi ng,  and ( C)  t he  r eques t ed Fundi ng Dat e  ( whi ch s ha l l  be  a  Bus i nes s  Day) ;  pr ovi ded,  t ha t  Agent  m ay,  i n i t s  s ol e  di s c r e t i on,  e l ec t  t o accept  as  t i m el y r eques t s  t ha t  a r e  r ece i ved l a t e r  t han 10: 00 a . m .  on t he  appl i cabl e  Bus i nes s  Day.  At  Agent ’ s  e l ec t i on,  i n l i eu of  de l i ve r i ng t he  above-  des cr i bed wr i t t en r eques t ,  any Aut hor i zed Per s on m ay gi ve  Agent  t e l ephoni c  not i ce  of  s uch r eques t  by t he  r equi r ed t i m e .  I n s uch c i r cum s t ances ,  Bor r ower  agr ees  t ha t  any s uch t e l ephoni c  not i ce  wi l l  be  conf i r m ed i n wr i t i ng wi t hi n 24 hour s  of  t he  gi vi ng of  s uch t e l ephoni c  not i ce ,  but  t he  f a i l ur e  t o pr ovi de  s uch wr i t t en conf i r m at i on s ha l l  not  a f f ec t  t he  va l i di t y of  t he  r eques t .  ( b)  M aki ng of  Swi ng Loans .  ( i )  I n t he  cas e  of  a  r eques t  f or  a  Revol vi ng Loan and s o l ong as  t he  aggr ega t e  am ount  of  Revol ver  Swi ng Loans  m ade  s i nce  t he  l as t  Se t t l em ent  Dat e ,  m i nus  a l l  paym ent s  or  ot her

am ount s  appl i ed t o Revol ver  Swi ng Loans  s i nce  t he  l as t  Se t t l em ent  Dat e ,  pl us  t he  am ount  of  t he  r eques t ed Revol ver  Swi ng Loan does  not  exceed 10%  of  t he  M axi m um  Revol ver  Am ount ,  Revol ver  Swi ng Lender  s ha l l  m ake  a  Revol vi ng Loan ( any s uch Revol vi ng Loan m ade  by Revol ver  Swi ng Lender  pur s uant  t o t hi s  Sec t i on 2. 3( b) ( i )  be i ng r e f e r r ed t o as  a  " Revol ver  Swi ng Loan”  and a l l  s uch Revol vi ng Loans  be i ng r e f e r r ed t o as  " Revol ver  Swi ng Loans ”)  ava i l abl e  t o Bor r ower  on t he  Fundi ng Dat e  appl i cabl e  t he r e t o by t r ans f e r r i ng i m m edi a t e l y ava i l abl e  f unds  i n t he  am ount  of  s uch r eques t ed Bor r owi ng t o t he  Des i gna t ed Account .  Each Revol ver  Swi ng Loan s ha l l  be  deem ed t o be  a  Revol vi ng Loan her eunder  and s ha l l  be  s ubj ec t  t o a l l  t he  t e r m s  and condi t i ons  ( i nc l udi ng Sec t i on 3)  appl i cabl e  t o ot her  Revol vi ng Loans ,  except  t ha t  a l l  paym ent s  ( i nc l udi ng i nt e r es t )  on any Revol ver  Swi ng Loan s ha l l  be  payabl e  t o Revol ver  Swi ng Lender  s ol e l y f or  i t s  own account .  Subj ec t  t o t he  pr ovi s i ons  of  Sec t i on 2. 3( d) ( i i ) ,  Revol ver  Swi ng Lender  s ha l l  not  m ake  and s ha l l  not
be  obl i ga t ed t o m ake  any Revol ver  Swi ng Loan i f  Revol ver  Swi ng Lender  has  ac t ua l  knowl edge  t ha t  ( A)  one  or  m or e  of  t he  appl i cabl e  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3 wi l l  not  be  s a t i s f i ed on t he  r eques t ed Fundi ng Dat e  f or  t he  appl i cabl e  Bor r owi ng,  or  ( B)  t he  r eques t ed Bor r owi ng woul d exceed t he  Revol ver  Ava i l abi l i t y on s uch Fundi ng Dat e .  Revol ver  Swi ng Lender  s ha l l  not  ot her wi s e  be  r equi r ed t o de t e r m i ne  whet her  t he  appl i cabl e  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3 have  been s a t i s f i ed on t he  Fundi ng Dat e  appl i cabl e  t he r e t o pr i or  t o m aki ng any Revol ver  Swi ng Loan.  The  Revol ver  Swi ng Loans  s ha l l  be  s ecur ed by Agent 's  Li ens ,  cons t i t ut e  Revol vi ng Loans  and Obl i ga t i ons ,  and bear  i nt e r es t  a t  t he  r a t e  appl i cabl e  f r om



 

9 126471205_8 166393043_2 t i m e  t o t i m e  t o Revol vi ng Loans  t ha t  a r e  Fl oa t i ng LI BORSOFR Rat e  Loans  ( or ,  i f  t he  appl i cabi l i t y of  Sec t i on 2. 12( b) ( i v)  has  been t e r m i na t ed,  Bas e  Ra t e  Loans ) .  ( i i )  I n t he  cas e  of  a  r eques t  f or  a  Fl oor pl an Loan and s o l ong as  t he  aggr ega t e  am ount  of  Fl oor pl an Swi ng Loans  m ade  s i nce  t he  l as t  Se t t l em ent  Dat e ,  m i nus  a l l  paym ent s  or  ot her  am ount s  appl i ed t o Fl oor pl an Swi ng Loans  s i nce  t he  l as t  Se t t l em ent  Dat e ,  pl us  t he  am ount  of  t he  r eques t ed Fl oor pl an Swi ng Loan does  not  exceed 10%  of  t he  M axi m um  Fl oor pl an Am ount ,  Fl oor pl an Swi ng Lender  s ha l l  m ake  a  Fl oor pl an Loan ( any s uch Fl oor pl an Loan m ade  by Fl oor pl an Swi ng Lender  pur s uant  t o t hi s  Sec t i on 2. 3( b) ( i i )  be i ng r e f e r r ed t o as  a  " Fl oor pl an Swi ng Loan”  and a l l  s uch Fl oor pl an Loans  be i ng r e f e r r ed t o as  " Fl oor pl an Swi ng Loans ”)  ava i l abl e  t o Bor r ower  on t he  Fundi ng Dat e  appl i cabl e  t he r e t o by t r ans f e r r i ng i m m edi a t e l y ava i l abl e  f unds  i n t he  am ount  of  s uch r eques t ed Bor r owi ng t o t he  Des i gna t ed Account .  Each Fl oor pl an Swi ng Loan s ha l l  be  deem ed t o be  a
Fl oor pl an Loan her eunder  and s ha l l  be  s ubj ec t  t o a l l  t he  t e r m s  and condi t i ons  ( i nc l udi ng Sec t i on 3)  appl i cabl e  t o ot her  Fl oor pl an Loans ,  except  t ha t  a l l  paym ent s  ( i nc l udi ng i nt e r es t )  on any Fl oor pl an Swi ng Loan s ha l l  be  payabl e  t o Fl oor pl an Swi ng Lender  s ol e l y f or  i t s  own account .  Subj ec t  t o t he  pr ovi s i ons  of  Sec t i on 2. 3( d) ( i i ) ,  Fl oor pl an Swi ng Lender  s ha l l  not  m ake  and s ha l l  not  be  obl i ga t ed t o m ake  any Fl oor pl an Swi ng Loan i f  Fl oor pl an Swi ng Lender  has  ac t ua l  knowl edge  t ha t  ( A)  one  or  m or e  of  t he  appl i cabl e  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3 wi l l  not  be  s a t i s f i ed on t he  r eques t ed Fundi ng Dat e  f or  t he  appl i cabl e  Bor r owi ng,  or  ( B)  t he  r eques t ed Bor r owi ng woul d exceed t he  Fl oor pl an Avai l abi l i t y on s uch Fundi ng Dat e .  Fl oor pl an Swi ng Lender  s ha l l  not  ot her wi s e  be  r equi r ed t o de t e r m i ne  whet her  t he  appl i cabl e  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3 have  been s a t i s f i ed on t he  Fundi ng Dat e  appl i cabl e  t he r e t o pr i or  t o m aki ng any Fl oor pl an Swi ng Loan.  The  Fl oor pl an Swi ng Loans  s ha l l  be  s ecur ed by Agent 's  Li ens ,  cons t i t ut e

Fl oor pl an Loans  and Obl i ga t i ons ,  and bear  i nt e r es t  a t  t he  r a t e  appl i cabl e  f r om  t i m e  t o t i m e  t o Fl oor pl an Loans  t ha t  a r e  Fl oa t i ng LI BORSOFR Rat e  Loans  ( or ,  i f  t he  appl i cabi l i t y of  Sec t i on 2. 12( b) ( i v)  has  been t e r m i na t ed,  Bas e  Ra t e  Loans ) .  ( c )  M aki ng of  Loans .  ( i )  I n t he  event  t ha t  Revol ver  Swi ng Lender  i s  not  obl i ga t ed t o m ake  a  Revol ver  Swi ng Loan,  t hen a f t e r  r ece i pt  of  a  r eques t  f or  a  Bor r owi ng cons t i t ut i ng Revol vi ng Loans  pur s uant  t o Sec t i on 2. 3( a ) ,  Agent  s ha l l  not i f y t he  Lender s  by t e l ecopy,  t e l ephone ,  em ai l ,  or  ot her  e l ec t r oni c  f or m  of  t r ans m i s s i on,  of  t he  r eques t ed Bor r owi ng;  s uch not i f i ca t i on t o be  s ent  on t he  Bus i nes s  Day t ha t  i s  ( A)  1 Bus i nes s  Day pr i or  t o t he  r eques t ed Fundi ng Dat e  wi t h r es pec t  t o Bas e  Ra t e  Loans  and ( B)  3 Bus i nes s  Days  pr i or  t o t he  r eques t ed Fundi ng Dat e  wi t h r es pec t  t o LI BORSOFR Rat e  Loans .  I n t he  event  t ha t  Fl oor pl an Swi ng Lender  i s  not  obl i ga t ed t o m ake  a  Fl oor pl an Swi ng Loan,  t hen a f t e r  r ece i pt  of  a  r eques t  f or  a  Bor r owi ng cons t i t ut i ng Fl oor pl an Loans  pur s uant  t o Sec t i on 2. 3( a ) ,  Agent  s ha l l  not i f y
t he  Lender s  by t e l ecopy,  t e l ephone ,  em ai l ,  or  ot her  e l ec t r oni c  f or m  of  t r ans m i s s i on,  of  t he  r eques t ed Bor r owi ng;  s uch not i f i ca t i on t o be  s ent  on t he  Bus i nes s  Day t ha t  i s  ( A)  1 Bus i nes s  Day pr i or  t o t he  r eques t ed Fundi ng Dat e  wi t h r es pec t  t o Bas e  Ra t e  Loans  and ( B)  3 Bus i nes s  Days  pr i or  t o t he  r eques t ed Fundi ng Dat e  wi t h r es pec t  t o LI BORSOFR Rat e  Loans .  I f  Agent  has  not i f i ed t he  Lender s  of  a  r eques t ed Bor r owi ng on t he  Bus i nes s  Day t ha t  i s  ( A)  1 Bus i nes s  Day pr i or  t o t he  r eques t ed Fundi ng Dat e  wi t h r es pec t  t o Bas e  Ra t e  Loans  or  ( B)  3 Bus i nes s  Days  pr i or  t o t he  r eques t ed Fundi ng Dat e  wi t h r es pec t  t o LI BORSOFR Rat e  Loans ,  as  appl i cabl e ,  t hen each Lender  s ha l l  m ake  t he  am ount  of  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  r eques t ed Bor r owi ng ava i l abl e  t o Agent  i n i m m edi a t e l y ava i l abl e  f unds ,  t o Agent ’ s  Account ,  not  l a t e r  t han 10: 00 a . m .  on t he  Bus i nes s  Day t ha t  i s  t he  r eques t ed Fundi ng Dat e .



 

10 126471205_8 166393043_2 Af t e r  Agent ’ s  r ece i pt  of  t he  pr oceeds  of  s uch Revol vi ng Loans  or  Fl oor pl an Loans ,  as  appl i cabl e ,  f r om  t he  Lender s ,  Agent  s ha l l  m ake  t he  pr oceeds  t he r eof  ava i l abl e  t o Bor r ower  on t he  appl i cabl e  Fundi ng Dat e  by t r ans f e r r i ng i m m edi a t e l y ava i l abl e  f unds  equa l  t o s uch pr oceeds  r ece i ved by Agent  t o t he  Des i gna t ed Account ;  pr ovi ded,  t ha t ,  s ubj ec t  t o t he  pr ovi s i ons  of  Sec t i on 2. 3( d) ( i i ) ,  no Lender  s ha l l  have  an obl i ga t i on t o m ake  any Revol vi ng Loan or  Fl oor pl an Loan,  i f  ( 1)  one  or  m or e  of  t he  appl i cabl e  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3 wi l l  not  be  s a t i s f i ed on t he  r eques t ed Fundi ng Dat e  f or  t he  appl i cabl e  Bor r owi ng unl es s  s uch condi t i on has  been wai ved,  ( 2)  t he  r eques t ed Bor r owi ng f or  Revol vi ng Loans  woul d exceed t he  Revol ver  Ava i l abi l i t y on s uch Fundi ng Dat e  or  ( 3)  t he  r eques t ed Bor r owi ng f or  Fl oor pl an Loans  woul d exceed t he  Fl oor pl an Avai l abi l i t y on s uch Fundi ng Dat e .  ( i i )  Unl es s  Agent  r ece i ves  not i ce  f r om  a  Lender  pr i or  t o 9: 30 a . m .  on t he  Bus i nes s  Day t ha t  i s  t he  r eques t ed Fundi ng Dat e  r e l a t i ve  t o
a  r eques t ed Bor r owi ng as  t o whi ch Agent  has  not i f i ed t he  Lender s  of  a  r eques t ed Bor r owi ng t ha t  s uch Lender  wi l l  not  m ake  ava i l abl e  as  and when r equi r ed her eunder  t o Agent  f or  t he  account  of  Bor r ower  t he  am ount  of  t ha t  Lender ’ s  Pr o Ra t a  Shar e  of  t he  Bor r owi ng,  Agent  m ay as s um e t ha t  each Lender  has  m ade  or  wi l l  m ake  s uch am ount  ava i l abl e  t o Agent  i n i m m edi a t e l y ava i l abl e ,  f unds  on t he  Fundi ng Dat e  and Agent  m ay ( but  s ha l l  not  be  s o r equi r ed) ,  i n r e l i ance  upon s uch as s um pt i on,  m ake  ava i l abl e  t o Bor r ower  a  cor r es pondi ng am ount .  I f ,  on t he  r eques t ed Fundi ng Dat e ,  any Lender  s ha l l  not  have  r em i t t ed t he  f ul l  am ount  t ha t  i t  i s  r equi r ed t o m ake  ava i l abl e  t o Agent  i n i m m edi a t e l y ava i l abl e  f unds  and i f  Agent  has  m ade  ava i l abl e  t o Bor r ower  s uch am ount  on t he  r eques t ed Fundi ng Dat e ,  t hen s uch Lender  s ha l l  m ake  t he  am ount  of  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  r eques t ed Bor r owi ng ava i l abl e  t o Agent  i n i m m edi a t e l y ava i l abl e  f unds ,  t o Agent ’ s  Account ,  no l a t e r  t han 10: 00 a . m .  on t he  Bus i nes s  Day t ha t  i s  t he  f i r s t  Bus i nes s  Day

af t e r  t he  r eques t ed Fundi ng Dat e  ( i n whi ch cas e ,  t he  i nt e r es t  acc r ued on s uch Lender ’ s  por t i on of  s uch Bor r owi ng f or  t he  Fundi ng Dat e  s ha l l  be  f or  Agent ’ s  s epar a t e  account ) .  I f  any Lender  s ha l l  not  r em i t  t he  f ul l  am ount  t ha t  i t  i s  r equi r ed t o m ake  ava i l abl e  t o Agent  i n i m m edi a t e l y ava i l abl e  f unds  as  and when r equi r ed her eby and i f  Agent  has  m ade  ava i l abl e  t o Bor r ower  s uch am ount ,  t hen t ha t  Lender  s ha l l  be  obl i ga t ed t o i m m edi a t e l y r em i t  s uch am ount  t o Agent ,  t oge t her  wi t h i nt e r es t  a t  t he  Def aul t i ng Lender  Ra t e  f or  each day unt i l  t he  da t e  on whi ch s uch am ount  i s  s o r em i t t ed.  A not i ce  s ubm i t t ed by Agent  t o any Lender  wi t h r es pec t  t o am ount s  owi ng under  t hi s  Sec t i on 2. 3( c ) ( i i )  s ha l l  be  conc l us i ve ,  abs ent  m ani f es t  e r r or .  I f  t he  am ount  t ha t  a  Lender  i s  r equi r ed t o r em i t  i s  m ade  ava i l abl e  t o Agent ,  t hen s uch paym ent  t o Agent  s ha l l  cons t i t ut e  s uch Lender ’ s  Revol vi ng Loan or  Fl oor pl an Loan,  as  appl i cabl e ,  f or  a l l  pur pos es  of  t hi s  Agr eem ent .  I f  s uch am ount  i s  not  m ade  ava i l abl e  t o Agent  on t he  Bus i nes s  Day f ol l owi ng t he
Fundi ng Dat e ,  Agent  wi l l  not i f y Bor r ower  of  s uch f a i l ur e  t o f und and,  upon dem and by Agent ,  Bor r ower  s ha l l  pay s uch am ount  t o Agent  f or  Agent ’ s  account ,  t oge t her  wi t h i nt e r es t  t he r eon f or  each day e l aps ed s i nce  t he  da t e  of  s uch Bor r owi ng,  a t  a  r a t e  per  annum  equa l  t o t he  i nt e r es t  r a t e  appl i cabl e  a t  t he  t i m e  t o t he  Revol vi ng Loans  or  Fl oor pl an Loans ,  as  appl i cabl e ,  com pos i ng s uch Bor r owi ng.  ( d)  Pr ot ec t i ve  Advances  and Opt i ona l  Over advances .  ( i )  Any cont r a r y pr ovi s i on of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  not wi t hs t andi ng,  but  s ubj ec t  t o Sec t i on 2. 3( d) ( i v) ,  a t  any t i m e  ( A)  a f t e r  t he  occur r ence  and dur i ng t he  cont i nuance  of  a  Def aul t  or  an Event  of  Def aul t ,  or  ( B)  t ha t  any of  t he  ot her  appl i cabl e  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3 a r e  not  s a t i s f i ed,  Agent  her eby i s  aut hor i zed by Bor r ower  and t he  Lender s ,  f r om  t i m e  t o t i m e ,  i n Agent ’ s  s ol e  di s c r e t i on,  t o m ake  Revol vi ng



 

11 126471205_8 166393043_2 Loans  and/ or  Fl oor pl an Loans  t o,  or  f or  t he  benef i t  of ,  Bor r ower ,  on beha l f  of  t he  appl i cabl e  Lender s ,  t ha t  Agent ,  i n i t s  Per m i t t ed Di s c r e t i on,  deem s  neces s a r y or  des i r abl e  ( 1)  t o pr es e r ve  or  pr ot ec t  t he  Col l a t e r a l ,  or  any por t i on t he r eof ,  or  ( 2)  t o enhance  t he  l i ke l i hood of  r epaym ent  of  t he  Obl i ga t i ons  ( ot her  t han t he  Bank Pr oduc t  Obl i ga t i ons )  ( t he  Revol vi ng Loans  des cr i bed i n t hi s  Sec t i on 2. 3( d) ( i )  s ha l l  be  r e f e r r ed t o as  " Pr ot ec t i ve  Revol ver  Advances ” ;  t he  Fl oor pl an Loans  des cr i bed i n t hi s  Sec t i on 2. 3( d) ( i )  s ha l l  be  r e f e r r ed t o as  " Pr ot ec t i ve  Fl oor pl an Advances ” ;  Pr ot ec t i ve  Revol ver  Advances  and Pr ot ec t i ve  Fl oor pl an Advances  s ha l l  be  r e f e r r ed t o,  col l ec t i ve l y,  a s  " Pr ot ec t i ve  Advances ”) .  Not wi t hs t andi ng t he  f or egoi ng,  ( A)  t he  aggr ega t e  am ount  of  a l l  Pr ot ec t i ve  Revol ver  Advances  out s t andi ng a t  any one  t i m e  s ha l l  not  exceed an am ount  equa l  t o 10%  of  t he  M axi m um  Revol ver  Am ount ,  and ( B)  t he  aggr ega t e  am ount  of  a l l  Pr ot ec t i ve  Fl oor pl an Advances  out s t andi ng a t  any one  t i m e  s ha l l  not  exceed an am ount
equa l  t o 10%  of  t he  M axi m um  Fl oor pl an Am ount .  ( i i )  Any cont r a r y pr ovi s i on of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  not wi t hs t andi ng,  but  s ubj ec t  t o Sec t i on 2. 3( d) ( i v) ,  t he  Lender s  her eby aut hor i ze  ( A)  Agent  or  Revol ver  Swi ng Lender ,  a s  appl i cabl e ,  and e i t he r  Agent  or  Revol ver  Swi ng Lender ,  a s  appl i cabl e ,  m ay,  but  i s  not  obl i ga t ed t o,  knowi ngl y and i nt ent i ona l l y,  cont i nue  t o m ake  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans )  t o Bor r ower  not wi t hs t andi ng t ha t  a  Revol ver  Over advance  exi s t s  or  woul d be  c r ea t ed t he r eby,  s o l ong as  ( 1)  a f t e r  gi vi ng e f f ec t  t o s uch Revol vi ng Loans ,  t he  out s t andi ng Revol ver  Us age  does  not  exceed t he  Revol ver  Bor r owi ng Bas e  by m or e  t han by m or e  t han 10%  ( unl es s  Requi r ed Lender s  ot her wi s e  agr ee  t o a  hi gher  am ount ) ,  and ( 2)  a f t e r  gi vi ng e f f ec t  t o s uch Revol vi ng Loans ,  t he  out s t andi ng Revol ver  Us age  ( except  f or  and exc l udi ng am ount s  char ged t o t he  Loan Account  f or  i nt e r es t ,  f ees ,  or  Lender  Gr oup Expens es )  does  not  exceed t he  M axi m um  Revol ver  Am ount ,  and ( B)  Agent  or  Fl oor pl an Swi ng Lender ,  a s
appl i cabl e ,  and e i t he r  Agent  or  Fl oor pl an Swi ng Lender ,  a s  appl i cabl e ,  m ay,  but  i s  not  obl i ga t ed t o,  knowi ngl y and i nt ent i ona l l y,  cont i nue  t o m ake  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans )  t o Bor r ower  not wi t hs t andi ng t ha t  a  Fl oor pl an Over advance  exi s t s  or  woul d be  c r ea t ed t he r eby,  s o l ong as  ( 1)  a f t e r  gi vi ng e f f ec t  t o s uch Fl oor pl an Loans ,  t he  out s t andi ng Fl oor pl an Us age  does  not  exceed t he  Fl oor pl an Bor r owi ng Bas e  by m or e  t han by m or e  t han 10%  ( unl es s  Requi r ed Lender s  ot her wi s e  agr ee  t o a  hi gher  am ount ) ,  and ( 2)  a f t e r  gi vi ng e f f ec t  t o s uch Fl oor pl an Loans ,  t he  out s t andi ng Fl oor pl an Us age  ( except  f or  and exc l udi ng am ount s  char ged t o t he  Loan Account  f or  i nt e r es t ,  f ees ,  or  Lender  Gr oup Expens es )  does  not  exceed t he  M axi m um  Fl oor pl an Am ount .  I n t he  event  Agent  obt a i ns  ac t ua l  knowl edge  t ha t  an Over advance  exi s t s ,  Agent  s ha l l  not i f y t he  Lender s  as  s oon as  pr ac t i cabl e  ( and pr i or  t o m aki ng any ( or  any addi t i ona l )  i nt ent i ona l  Over advances  ( except  f or  and exc l udi ng am ount s  char ged t o t he  Loan Account  f or  i nt e r es t ,  f ees ,  or
Lender  Gr oup Expens es )  unl es s  Agent  de t e r m i nes  t ha t  pr i or  not i ce  woul d r es ul t  i n i m m i nent  ha r m  t o t he  Col l a t e r a l  or  i t s  va l ue ,  i n whi ch cas e  Agent  m ay m ake  s uch Over advances  and pr ovi de  not i ce  as  pr om pt l y as  pr ac t i cabl e  t he r eaf t e r ) ,  and t he  Lender s  s ha l l ,  t oge t her  wi t h Agent ,  j oi nt l y de t e r m i ne  a r r angem ent s  t o be  i m pl em ent ed wi t h Bor r ower  t o e l i m i na t e  t he  Over advance ;  pr ovi ded,  t ha t  Bor r ower  m ay not  have  out s t andi ng Revol ver  Over advances  or  Fl oor pl an Over advances ,  a s  appl i cabl e ,  f or  m or e  t han 30 cons ecut i ve  days  and a t  t he  end of  s uch per i od s ha l l  i m m edi a t e l y r epay Revol ver  Loans  or  Fl oor pl an Loans ,  r es pec t i ve l y,  i n an am ount  s uf f i c i ent  t o e l i m i na t e  a l l  Over advances  under  t he  appl i cabl e  t r anche .  The  f or egoi ng pr ovi s i ons  a r e  m eant  f or  t he  benef i t  of  t he  Lender s  and Agent  and a r e  not  m eant  f or  t he  benef i t  of  Bor r ower ,  whi ch s ha l l  cont i nue  t o be  bound by t he  pr ovi s i ons  of  Sec t i on 2. 4( e ) ( 1) .  Each Lender  wi t h a  Revol ver  Com m i t m ent  s ha l l  be  obl i ga t ed t o m ake  Revol vi ng Loans  i n accor dance  wi t h Sec t i on 2. 3( c ) ,  or  s e t t l e

Revol ver  Over advances  m ade  by Agent  as  pr ovi ded i n Sec t i on 2. 3( e )  ( or  Sec t i on 2. 3( g) ,  a s



 

12 126471205_8 166393043_2 appl i cabl e )  f or  t he  am ount  of  s uch Lender ’ s  Pr o Ra t a  Shar e  of  any uni nt ent i ona l  Revol ver  Over advances  by Agent  r epor t ed t o s uch Lender ,  any i nt ent i ona l  Revol ver  Over advances  m ade  as  per m i t t ed under  t hi s  Sec t i on 2. 3( d) ( i i ) ,  and any Revol ver  Over advances  r es ul t i ng f r om  t he  char gi ng t o t he  Loan Account  of  i nt e r es t ,  f ees ,  or  Lender  Gr oup Expens es .  Each Lender  wi t h a  Fl oor pl an Com m i t m ent  s ha l l  be  obl i ga t ed t o m ake  Fl oor pl an Loans  i n accor dance  wi t h Sec t i on 2. 3( c ) ,  or  s e t t l e  Fl oor pl an Over advances  m ade  by Agent  as  pr ovi ded i n Sec t i on 2. 3( e )  ( or  Sec t i on 2. 3( g) ,  a s  appl i cabl e )  f or  t he  am ount  of  s uch Lender ’ s  Pr o Ra t a  Shar e  of  any uni nt ent i ona l  Fl oor pl an Over advances  by Agent  r epor t ed t o s uch Lender ,  any i nt ent i ona l  Fl oor pl an Over advances  m ade  as  per m i t t ed under  t hi s  Sec t i on 2. 3( d) ( i i ) ,  and any Fl oor pl an Over advances  r es ul t i ng f r om  t he  char gi ng t o t he  Loan Account  of  i nt e r es t ,  f ees ,  or  Lender  Gr oup Expens es .  ( i i i )  Each Revol ver  Pr ot ec t i ve  Advance  and each Revol ver  Over advance  ( each,  an " Ext r aor di nar y Revol ver
Advance”)  s ha l l  be  deem ed t o be  a  Revol vi ng Loan her eunder .  Each Fl oor pl an Pr ot ec t i ve  Advance  and each Fl oor pl an Over advance  ( each,  an " Ext r aor di nar y Fl oor pl an Advance” ;  each,  t oge t her  wi t h each Ext r aor di nar y Revol ver  Advance ,  an " Ext r aor di nar y Advance”)  s ha l l  be  deem ed t o be  a  Fl oor pl an Loan her eunder .  No Ext r aor di nar y Advance  s ha l l  be  e l i gi bl e  t o be  a  LI BORSOFR Rat e  Loan.  Pr i or  t o Se t t l em ent  wi t h r es pec t  t o Ext r aor di nar y Advances ,  a l l  paym ent s  on t he  Ext r aor di nar y Advances ,  i nc l udi ng i nt e r es t  t he r eon,  s ha l l  be  payabl e  t o Agent  s ol e l y f or  i t s  own account .  The  Ext r aor di nar y Advances  s ha l l  be  r epayabl e  on dem and,  s ecur ed by Agent ’ s  Li ens ,  cons t i t ut e  Obl i ga t i ons  her eunder ,  and bear  i nt e r es t  a t  t he  r a t e  appl i cabl e  f r om  t i m e  t o t i m e  t o Loans  t ha t  a r e  Bas e  Ra t e  Loans .  The  pr ovi s i ons  of  t hi s  Sec t i on 2. 3( d)  a r e  f or  t he  exc l us i ve  benef i t  of  Agent ,  each Swi ng Lender ,  and t he  Lender s  and a r e  not  i nt ended t o benef i t  Bor r ower  ( or  any ot her  Loan Par t y)  i n any way.  ( i v)  Not wi t hs t andi ng anyt hi ng cont a i ned i n t hi s  Agr eem ent  or  any ot her  Loan

Docum ent  t o t he  cont r a r y:  ( A)  no Ext r aor di nar y Revol ver  Advance  m ay be  m ade  by Agent  i f  s uch Ext r aor di nar y Revol ver  Advance  woul d caus e  t he  aggr ega t e  pr i nc i pa l  am ount  of  Ext r aor di nar y Revol ver  Advances  out s t andi ng t o exceed an am ount  equa l  t o 10%  of  t he  M axi m um  Revol ver  Am ount ;  ( B)  no Ext r aor di nar y Fl oor pl an Advance  m ay be  m ade  by Agent  i f  s uch Ext r aor di nar y Fl oor pl an Advance  woul d caus e  t he  aggr ega t e  pr i nc i pa l  am ount  of  Ext r aor di nar y Fl oor pl an Advances  out s t andi ng t o exceed an am ount  equa l  t o 10%  of  t he  M axi m um  Fl oor pl an Am ount ;  ( C)  t o t he  ext ent  t ha t  t he  m aki ng of  any Revol ver  Pr ot ec t i ve  Advance  caus es  t he  aggr ega t e  Revol ver  Us age  t o exceed t he  M axi m um  Revol ver  Am ount ,  s uch por t i on of  s uch Revol ver  Pr ot ec t i ve  Advance  ( unl es s  Requi r ed Lender s  agr ee  t o a  hi gher  am ount )  s ha l l  be  f or  Agent ’ s  s ol e  and s epar a t e  account  and not  f or  t he  account  of  any Lender  and s ha l l  be  ent i t l ed t o pr i or i t y i n r epaym ent  i n accor dance  wi t h Sec t i on 2. 4( b) ;  and ( D)  t o t he  ext ent  t ha t  t he  m aki ng of  any Fl oor pl an Pr ot ec t i ve  Advance  caus es
t he  aggr ega t e  Fl oor pl an Us age  t o exceed t he  M axi m um  Fl oor pl an Am ount ,  s uch por t i on of  s uch Fl oor pl an Pr ot ec t i ve  Advance  ( unl es s  Requi r ed Lender s  agr ee  t o a  hi gher  am ount )  s ha l l  be  f or  Agent ’ s  s ol e  and s epar a t e  account  and not  f or  t he  account  of  any Lender  and s ha l l  be  ent i t l ed t o pr i or i t y i n r epaym ent  i n accor dance  wi t h Sec t i on 2. 4( b) .  ( e )  Se t t l em ent .  I t  i s  agr eed t ha t  each Lender ’ s  f unded por t i on of  ( 1)  t he  Revol vi ng Loans  i s  i nt ended by t he  Lender s  t o equa l ,  a t  a l l  t i m es ,  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  out s t andi ng Revol vi ng Loans  and ( 2)  Fl oor pl an Loans  i s  i nt ended by t he  Lender s  t o equa l ,  a t  a l l  t i m es ,  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  out s t andi ng Fl oor pl an Loans .  Such agr eem ent  not wi t hs t andi ng,  Agent ,  each Swi ng Lender ,  and t he  ot her  Lender s  agr ee  ( whi ch agr eem ent  s ha l l  not  be  f or  t he  benef i t  of  Bor r ower )  t ha t  i n or der  t o f ac i l i t a t e  t he  adm i ni s t r a t i on of  t hi s  Agr eem ent



 

13 126471205_8 166393043_2 and t he  ot her  Loan Docum ent s ,  s e t t l em ent  am ong t he  Lender s  as  t o t he  Loans  ( i nc l udi ng t he  Swi ng Loans  and t he  Ext r aor di nar y Advances )  s ha l l  t ake  pl ace  on a  per i odi c  bas i s  i n accor dance  wi t h t he  f ol l owi ng pr ovi s i ons :  ( i )  Agent  s ha l l  r eques t  s e t t l em ent  ( " Se t t l em ent ” )  wi t h t he  Lender s  on a  weekl y bas i s ,  or  on a  m or e  f r equent  bas i s  i f  s o de t e r m i ned by Agent  i n i t s  s ol e  di s c r e t i on ( 1)  on beha l f  of  Revol ver  Swi ng Lender ,  wi t h r es pec t  t o t he  out s t andi ng Revol ver  Swi ng Loans ,  ( 2)  on beha l f  of  Fl oor pl an Swi ng Lender ,  wi t h r es pec t  t o t he  out s t andi ng Fl oor pl an Swi ng Loans  ( 3)  f or  i t s e l f ,  wi t h r es pec t  t o t he  out s t andi ng Ext r aor di nar y Advances ,  and ( 4)  wi t h r es pec t  t o Bor r ower ’ s  or  i t s  Subs i di a r i es ’  paym ent s  or  ot her  am ount s  r ece i ved,  as  t o each by not i f yi ng t he  Lender s  by t e l ecopy,  t e l ephone ,  or  ot her  s i m i l a r  f or m  of  t r ans m i s s i on,  of  s uch r eques t ed Se t t l em ent ,  no l a t e r  t han 2: 00 p. m .  on t he  Bus i nes s  Day i m m edi a t e l y pr i or  t o t he  da t e  of  s uch r eques t ed Se t t l em ent  ( t he  da t e  of  s uch r eques t ed Se t t l em ent  be i ng
t he  " Se t t l em ent  Dat e”) .  Such not i ce  of  a  Se t t l em ent  Dat e  s ha l l  i nc l ude  a  s um m ar y s t a t em ent  of  t he  am ount  of  out s t andi ng Loans  ( i nc l udi ng Swi ng Loans  and Ext r aor di nar y Advances )  f or  t he  per i od s i nce  t he  pr i or  Se t t l em ent  Dat e .  Subj ec t  t o t he  t e r m s  and condi t i ons  cont a i ned her e i n ( i nc l udi ng Sec t i on 2. 3( g) ) :  ( w)  i f  t he  am ount  of  t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans  and Ext r aor di nar y Revol ver  Advances )  m ade  by a  Lender  t ha t  i s  not  a  Def aul t i ng Lender  exceeds  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans  and Ext r aor di nar y Revol ver  Advances )  as  of  a  Se t t l em ent  Dat e ,  t hen Agent  s ha l l ,  by no l a t e r  t han 12: 00 p. m .  on t he  Se t t l em ent  Dat e ,  t r ans f e r  i n i m m edi a t e l y ava i l abl e  f unds  t o a  Depos i t  Account  of  s uch Lender  ( as  s uch Lender  m ay des i gna t e ) ,  an am ount  s uch t ha t  each s uch Lender  s ha l l ,  upon r ece i pt  of  s uch am ount ,  have  as  of  t he  Se t t l em ent  Dat e ,  i t s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans  and Ext r aor di nar y Revol ver  Advances ) ,  ( x)  i f  t he  am ount  of

t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans  and Ext r aor di nar y Revol ver  Advances )  m ade  by a  Lender  i s  l e s s  t han s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans ,  and Ext r aor di nar y Revol ver  Advances )  as  of  a  Se t t l em ent  Dat e ,  s uch Lender  s ha l l  no l a t e r  t han 12: 00 p. m .  on t he  Se t t l em ent  Dat e  t r ans f e r  i n i m m edi a t e l y ava i l abl e  f unds  t o Agent ’ s  Account ,  an am ount  s uch t ha t  each s uch Lender  s ha l l ,  upon t r ans f e r  of  s uch am ount ,  have  as  of  t he  Se t t l em ent  Dat e ,  i t s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans  and Ext r aor di nar y Revol ver  Advances ) ,  ( y)  i f  t he  am ount  of  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans  and Ext r aor di nar y Fl oor pl an Advances )  m ade  by a  Lender  t ha t  i s  not  a  Def aul t i ng Lender  exceeds  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans  and Ext r aor di nar y Fl oor pl an Advances )  as  of  a  Se t t l em ent  Dat e ,  t hen Agent  s ha l l ,  by no l a t e r  t han 12: 00 p. m .  on t he  Se t t l em ent  Dat e ,  t r ans f e r  i n i m m edi a t e l y ava i l abl e  f unds  t o
a  Depos i t  Account  of  s uch Lender  ( as  s uch Lender  m ay des i gna t e ) ,  an am ount  s uch t ha t  each s uch Lender  s ha l l ,  upon r ece i pt  of  s uch am ount ,  have  as  of  t he  Se t t l em ent  Dat e ,  i t s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans  and Ext r aor di nar y Fl oor pl an Advances ) ,  and ( z )  i f  t he  am ount  of  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans  and Ext r aor di nar y Fl oor pl an Advances )  m ade  by a  Lender  i s  l e s s  t han s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans ,  and Ext r aor di nar y Fl oor pl an Advances )  as  of  a  Se t t l em ent  Dat e ,  s uch Lender  s ha l l  no l a t e r  t han 12: 00 p. m .  on t he  Se t t l em ent  Dat e  t r ans f e r  i n i m m edi a t e l y ava i l abl e  f unds  t o Agent ’ s  Account ,  an am ount  s uch t ha t  each s uch Lender  s ha l l ,  upon t r ans f e r  of  s uch am ount ,  have  as  of  t he  Se t t l em ent  Dat e ,  i t s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans  and Ext r aor di nar y Fl oor pl an Advances ) .  Such am ount s  m ade  ava i l abl e  t o Agent  under  c l aus es  ( x)  and ( z )  of  t he  i m m edi a t e l y pr ecedi ng s ent ence  s ha l l  be

appl i ed aga i ns t  t he  am ount s  of  t he  appl i cabl e  Swi ng Loans  or  Ext r aor di nar y Advances .  I f  any s uch am ount  i s  not  m ade  ava i l abl e  t o Agent  by



 

14 126471205_8 166393043_2 any Lender  on t he  Se t t l em ent  Dat e  appl i cabl e  t he r e t o t o t he  ext ent  r equi r ed by t he  t e r m s  her eof ,  Agent  s ha l l  be  ent i t l ed t o r ecover  f or  i t s  account  s uch am ount  on dem and f r om  s uch Lender  t oge t her  wi t h i nt e r es t  t he r eon a t  t he  Def aul t i ng Lender  Ra t e .  ( i i )  I n de t e r m i ni ng whet her  a  Lender ’ s  ba l ance  of  t he  Revol vi ng Loans  ( i nc l udi ng Revol ver  Swi ng Loans  and Ext r aor di nar y Revol ver  Advances )  or  t he  Fl oor pl an Loans  ( i nc l udi ng Fl oor pl an Swi ng Loans  and Ext r aor di nar y Fl oor pl an Advances )  i s  l e s s  t han,  equa l  t o,  or  gr ea t e r  t han s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  or  Fl oor pl an Loans ,  as  appl i cabl e ,  a s  of  a  Se t t l em ent  Dat e ,  Agent  s ha l l ,  a s  pa r t  of  t he  r e l evant  Se t t l em ent ,  appl y t o s uch ba l ance  t he  por t i on of  paym ent s  ac t ua l l y r ece i ved i n good f unds  by Agent  wi t h r es pec t  t o pr i nc i pa l ,  i nt e r es t ,  f ees  payabl e  by Bor r ower  and a l l ocabl e  t o t he  Lender s  her eunder ,  and pr oceeds  of  Col l a t e r a l .  ( i i i )  Be t ween Se t t l em ent  Dat es ,  Agent ,  t o t he  ext ent  Ext r aor di nar y Advances  f or  t he  account  of  Agent ,  or  Swi ng Loans
f or  t he  account  of  a  Swi ng Lender ,  a r e  out s t andi ng,  m ay pay over  t o Agent  or  a  Swi ng Lender ,  a s  appl i cabl e ,  any paym ent s  or  ot her  am ount s  r ece i ved by Agent ,  t ha t  i n accor dance  wi t h t he  t e r m s  of  t hi s  Agr eem ent  woul d be  appl i ed t o t he  r educ t i on of  t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans ,  as  appl i cabl e ,  f or  appl i ca t i on t o t he  appl i cabl e  Ext r aor di nar y Advances  or  Swi ng Loans .  Be t ween Se t t l em ent  Dat es ,  Agent ,  t o t he  ext ent  no Ext r aor di nar y Advances  or  Swi ng Loans  a r e  out s t andi ng,  m ay pay over  t o a  Swi ng Lender  any paym ent s  or  ot her  am ount s  r ece i ved by Agent ,  t ha t  i n accor dance  wi t h t he  t e r m s  of  t hi s  Agr eem ent  woul d be  appl i ed t o t he  r educ t i on of  t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans ,  as  appl i cabl e ,  f or  appl i ca t i on t o Revol ver  Swi ng Lender ’ s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  or  Fl oor pl an Swi ng Lender ’ s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans ,  as  appl i cabl e .  I f ,  a s  of  any Se t t l em ent  Dat e ,  paym ent s  or  ot her  am ount s  of  Bor r ower  or  i t s  Subs i di a r i es  r ece i ved s i nce  t he  t hen i m m edi a t e l y pr ecedi ng Se t t l em ent  Dat e  have  been

appl i ed ( A)  t o Revol ver  Swi ng Lender ’ s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans  ot her  t han t o Revol ver  Swi ng Loans ,  as  pr ovi ded f or  i n t he  pr evi ous  s ent ence ,  Revol ver  Swi ng Lender  s ha l l  pay t o Agent  f or  t he  account s  of  t he  Lender s ,  and Agent  s ha l l  pay t o t he  Lender s  ( ot her  t han a  Def aul t i ng Lender  i f  Agent  has  i m pl em ent ed t he  pr ovi s i ons  of  Sec t i on 2. 3( g) ) ,  t o be  appl i ed t o t he  out s t andi ng Revol vi ng Loans  of  s uch Lender s ,  an am ount  s uch t ha t  each s uch Lender  s ha l l ,  upon r ece i pt  of  s uch am ount ,  have ,  as  of  s uch Se t t l em ent  Dat e ,  i t s  Pr o Ra t a  Shar e  of  t he  Revol vi ng Loans ,  and ( B)  t o Fl oor pl an Swi ng Lender ’ s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans  ot her  t han t o Fl oor pl an Swi ng Loans ,  as  pr ovi ded f or  i n t he  pr evi ous  s ent ence ,  Fl oor pl an Swi ng Lender  s ha l l  pay t o Agent  f or  t he  account s  of  t he  Lender s ,  and Agent  s ha l l  pay t o t he  Lender s  ( ot her  t han a  Def aul t i ng Lender  i f  Agent  has  i m pl em ent ed t he  pr ovi s i ons  of  Sec t i on 2. 3( g) ) ,  t o be  appl i ed t o t he  out s t andi ng Fl oor pl an Loans  of  s uch Lender s ,  an am ount  s uch t ha t  each s uch Lender  s ha l l ,  upon
r ece i pt  of  s uch am ount ,  have ,  as  of  s uch Se t t l em ent  Dat e ,  i t s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Loans .  Dur i ng t he  per i od be t ween Se t t l em ent  Dat es ,  Revol ver  Swi ng Lender  wi t h r es pec t  t o Revol ver  Swi ng Loans ,  Fl oor pl an Swi ng Lender  wi t h r es pec t  t o Fl oor pl an Swi ng Loans ,  Agent  wi t h r es pec t  t o Ext r aor di nar y Advances ,  and each Lender  wi t h r es pec t  t o t he  Revol vi ng Loans  and Fl oor pl an Loans  ot her  t han Swi ng Loans  and Ext r aor di nar y Advances ,  s ha l l  be  ent i t l ed t o i nt e r es t  a t  t he  appl i cabl e  r a t e  or  r a t es  payabl e  under  t hi s  Agr eem ent  on t he  da i l y am ount  of  f unds  em pl oyed by a  Swi ng Lender ,  Agent ,  or  t he  Lender s ,  a s  appl i cabl e .  ( i v)  Anyt hi ng i n t hi s  Sec t i on 2. 3( e )  t o t he  cont r a r y not wi t hs t andi ng,  i n t he  event  t ha t  a  Lender  i s  a  Def aul t i ng Lender ,  Agent  s ha l l  be  ent i t l ed t o r e f r a i n f r om  r em i t t i ng



 

15 126471205_8 166393043_2 s e t t l em ent  am ount s  t o t he  Def aul t i ng Lender  and,  i ns t ead,  s ha l l  be  ent i t l ed t o e l ec t  t o i m pl em ent  t he  pr ovi s i ons  s e t  f or t h i n Sec t i on 2. 3( g) .  ( f )  Not a t i on.  Agent ,  a s  a  non- f i duc i a r y agent  f or  Bor r ower ,  s ha l l  m ai nt a i n a  r egi s t e r  s howi ng t he  pr i nc i pa l  am ount  of  t he  Revol vi ng Loans  and t he  Fl oor pl an Loans  owi ng t o each Lender ,  i nc l udi ng t he  Revol ver  Swi ng Loans  owi ng t o Revol ver  Swi ng Lender ,  t he  Fl oor pl an Swi ng Loans  owi ng t o Fl oor pl an Swi ng Lender  and Ext r aor di nar y Advances  owi ng t o Agent ,  and t he  i nt e r es t s  t he r e i n of  each Lender ,  f r om  t i m e  t o t i m e  and s uch r egi s t e r  s ha l l ,  abs ent  m ani f es t  e r r or ,  conc l us i ve l y be  pr es um ed t o be  cor r ec t  and accur a t e .  ( g)  Def aul t i ng Lender s .  ( i )  Not wi t hs t andi ng t he  pr ovi s i ons  of  Sec t i on 2. 4( b) ( i i ) ,  Agent  s ha l l  not  be  obl i ga t ed t o t r ans f e r  t o a  Def aul t i ng Lender  any paym ent s  m ade  by Bor r ower  t o Agent  f or  t he  Def aul t i ng Lender ’ s  benef i t  or  any pr oceeds  of  Col l a t e r a l  t ha t  woul d ot her wi s e  be  r em i t t ed her eunder  t o t he  Def aul t i ng Lender ,  and,  i n t he  abs ence  of  s uch t r ans f e r  t o
t he  Def aul t i ng Lender ,  Agent  s ha l l  t r ans f e r  any s uch paym ent s  ( A)  f i r s t ,  t o Agent ,  t o t he  ext ent  of  any Ext r aor di nar y Advances  t ha t  wer e  m ade  by Agent  and t ha t  wer e  r equi r ed t o be ,  but  wer e  not ,  pa i d by t he  Def aul t i ng Lender ,  ( B)  s econd,  r a t abl y,  t o Revol ver  Swi ng Lender  t o t he  ext ent  of  any Revol ver  Swi ng Loans  t ha t  wer e  m ade  by Revol ver  Swi ng Lender  and t o Fl oor pl an Swi ng Lender  t o t he  ext ent  of  any Fl oor pl an Swi ng Loans  t ha t  wer e  m ade  by Fl oor pl an Swi ng Lender  and,  i n each cas e ,  t ha t  wer e  r equi r ed t o be ,  but  wer e  not ,  pa i d by t he  Def aul t i ng Lender ,  ( C)  t hi r d,  t o I s s ui ng Bank,  t o t he  ext ent  of  t he  por t i on of  a  Le t t e r  of  Cr edi t  Di s bur s em ent  t ha t  was  r equi r ed t o be ,  but  was  not ,  pa i d by t he  Def aul t i ng Lender ,  ( D)  f our t h,  t o each Non- Def aul t i ng Lender  r a t abl y i n accor dance  wi t h t he i r  Com m i t m ent s  ( but  i n each cas e ,  onl y t o t he  ext ent  t ha t  s uch Def aul t i ng Lender ’ s  por t i on of  a  Revol vi ng Loan or  Fl oor pl an Loan ( or  ot her  f undi ng obl i ga t i on)  was  f unded by s uch ot her  Non- Def aul t i ng Lender ) ,  ( E)  f i f t h,  i n Agent ’ s  s ol e  di s c r e t i on,  t o a
s us pens e  account  m ai nt a i ned by Agent ,  t he  pr oceeds  of  whi ch s ha l l  be  r e t a i ned by Agent  and m ay be  m ade  ava i l abl e  t o be  r e -  advanced t o or  f or  t he  benef i t  of  Bor r ower  ( upon t he  r eques t  of  Bor r ower  and s ubj ec t  t o t he  condi t i ons  s e t  f or t h i n Sec t i on 3. 2)  as  i f  s uch Def aul t i ng Lender  had m ade  i t s  por t i on of  Revol vi ng Loans  or  Fl oor pl an Loans  ( or  ot her  f undi ng obl i ga t i ons )  he r eunder ,  and ( F)  s i xt h,  f r om  and a f t e r  t he  da t e  on whi ch a l l  ot her  Obl i ga t i ons  have  been pa i d i n f ul l ,  t o s uch Def aul t i ng Lender  i n accor dance  wi t h t i e r  ( L)  of  Sec t i on 2. 4( b) ( i i i ) .  Subj ec t  t o t he  f or egoi ng,  Agent  m ay hol d and,  i n i t s  di s c r e t i on,  r e - l end t o Bor r ower  f or  t he  account  of  s uch Def aul t i ng Lender  t he  am ount  of  a l l  s uch paym ent s  r ece i ved and r e t a i ned by Agent  f or  t he  account  of  s uch Def aul t i ng Lender .  Sol e l y f or  t he  pur pos es  of  vot i ng or  cons ent i ng t o m at t e r s  wi t h r es pec t  t o t he  Loan Docum ent s  ( i nc l udi ng t he  ca l cul a t i on of  Pr o Ra t a  Shar e  i n connec t i on t he r ewi t h)  and f or  t he  pur pos e  of  ca l cul a t i ng t he  f ee  payabl e  under  Sec t i on 2. 10( b) ,  s uch Def aul t i ng

Lender  s ha l l  be  deem ed not  t o be  a  " Lender ”  and s uch Lender ’ s  Com m i t m ent  s ha l l  be  deem ed t o be  ze r o;  pr ovi ded,  t ha t  t he  f or egoi ng s ha l l  not  appl y t o any of  t he  m at t e r s  gover ned by Sec t i on 14. 1( a ) ( i )  t hr ough ( i i i ) .  The  pr ovi s i ons  of  t hi s  Sec t i on 2. 3( g)  s ha l l  r em ai n e f f ec t i ve  wi t h r es pec t  t o s uch Def aul t i ng Lender  unt i l  t he  ea r l i e r  of  ( y)  t he  da t e  on whi ch a l l  of  t he  Non- Def aul t i ng Lender s ,  Agent ,  I s s ui ng Bank,  and Bor r ower  s ha l l  have  wai ved,  i n wr i t i ng,  t he  appl i ca t i on of  t hi s  Sec t i on 2. 3( g)  t o s uch Def aul t i ng Lender ,  or  ( z )  t he  da t e  on whi ch s uch Def aul t i ng Lender  m akes  paym ent  of  a l l  am ount s  t ha t  i t  was  obl i ga t ed t o f und her eunder ,  pays  t o Agent  a l l  am ount s  owi ng by Def aul t i ng Lender  i n r es pec t  of  t he  am ount s  t ha t  i t  was  obl i ga t ed t o f und her eunder ,  and,  i f  r eques t ed by Agent ,  pr ovi des  adequa t e  as s ur ance  of  i t s  abi l i t y t o per f or m  i t s  f ut ur e  obl i ga t i ons  her eunder  ( on whi ch ea r l i e r  da t e ,  s o l ong as  no Event  of



 

16 126471205_8 166393043_2 Def aul t  has  occur r ed and i s  cont i nui ng,  any r em ai ni ng cas h col l a t e r a l  he l d by Agent  pur s uant  t o Sec t i on 2. 3( g) ( i i )  s ha l l  be  r e l eas ed t o Bor r ower ) .  The  oper a t i on of  t hi s  Sec t i on 2. 3( g)  s ha l l  not  be  cons t r ued t o i nc r eas e  or  ot her wi s e  a f f ec t  t he  Com m i t m ent  of  any Lender ,  t o r e l i eve  or  excus e  t he  per f or m ance  by s uch Def aul t i ng Lender  or  any ot her  Lender  of  i t s  dut i es  and obl i ga t i ons  her eunder ,  or  t o r e l i eve  or  excus e  t he  per f or m ance  by Bor r ower  of  i t s  dut i es  and obl i ga t i ons  her eunder  t o Agent ,  I s s ui ng Bank,  or  t o t he  Lender s  ot her  t han s uch Def aul t i ng Lender .  Any f a i l ur e  by a  Def aul t i ng Lender  t o f und am ount s  t ha t  i t  was  obl i ga t ed t o f und her eunder  s ha l l  cons t i t ut e  a  m at e r i a l  br each by s uch Def aul t i ng Lender  of  t hi s  Agr eem ent  and s ha l l  ent i t l e  Bor r ower ,  a t  i t s  opt i on,  upon wr i t t en not i ce  t o Agent ,  t o a r r ange  f or  a  s ubs t i t ut e  Lender  t o as s um e t he  Com m i t m ent  of  s uch Def aul t i ng Lender ,  s uch s ubs t i t ut e  Lender  t o be  r eas onabl y accept abl e  t o Agent .  I n connec t i on wi t h t he  a r r angem ent  of  s uch a  s ubs t i t ut e
Lender ,  t he  Def aul t i ng Lender  s ha l l  have  no r i ght  t o r e f us e  t o be  r epl aced her eunder ,  and agr ees  t o execut e  and de l i ver  a  com pl e t ed f or m  of  As s i gnm ent  and Accept ance  i n f avor  of  t he  s ubs t i t ut e  Lender  ( and agr ees  t ha t  i t  s ha l l  be  deem ed t o have  execut ed and de l i ver ed s uch docum ent  i f  i t  f a i l s  t o do s o)  s ubj ec t  onl y t o be i ng pa i d i t s  s har e  of  t he  out s t andi ng Obl i ga t i ons  ( ot her  t han Bank Pr oduc t  Obl i ga t i ons ,  but  i nc l udi ng ( 1)  a l l  i nt e r es t ,  f ees ,  and ot her  am ount s  t ha t  m ay be  due  and payabl e  i n r es pec t  t he r eof ,  and ( 2)  an as s um pt i on of  i t s  Pr o Ra t a  Shar e  of  i t s  pa r t i c i pa t i on i n t he  Le t t e r s  of  Cr edi t ) ;  pr ovi ded,  t ha t  any s uch as s um pt i on of  t he  Com m i t m ent  of  s uch Def aul t i ng Lender  s ha l l  not  be  deem ed t o cons t i t ut e  a  wai ver  of  any of  t he  Lender  Gr oups ’  or  Bor r ower ’ s  r i ght s  or  r em edi es  aga i ns t  any s uch Def aul t i ng Lender  a r i s i ng out  of  or  i n r e l a t i on t o s uch f a i l ur e  t o f und.  I n t he  event  of  a  di r ec t  conf l i c t  be t ween t he  pr i or i t y pr ovi s i ons  of  t hi s  Sec t i on 2. 3( g)  and any ot her  pr ovi s i on cont a i ned i n t hi s  Agr eem ent  or  any ot her  Loan

Docum ent ,  i t  i s  t he  i nt ent i on of  t he  par t i es  he r e t o t ha t  s uch pr ovi s i ons  be  r ead t oge t her  and cons t r ued,  t o t he  f ul l es t  ext ent  pos s i bl e ,  t o be  i n concer t  wi t h each ot her .  I n t he  event  of  any ac t ua l ,  i r r econc i l abl e  conf l i c t  t ha t  cannot  be  r es ol ved as  a f or es a i d,  t he  t e r m s  and pr ovi s i ons  of  t hi s  Sec t i on 2. 3( g)  s ha l l  cont r ol  and gover n.  ( i i )  I f  any Swi ng Loan or  Le t t e r  of  Cr edi t  i s  out s t andi ng a t  t he  t i m e  t ha t  a  Lender  becom es  a  Def aul t i ng Lender  t hen:  ( A)  s uch Def aul t i ng Lender ’ s  Swi ng Loan Expos ur e  and Le t t e r  of  Cr edi t  Expos ur e  s ha l l  be  r ea l l oca t ed am ong t he  Non- Def aul t i ng Lender s  i n accor dance  wi t h t he i r  r es pec t i ve  Pr o Ra t a  Shar es  but  onl y t o t he  ext ent  ( x)  t he  s um  of  a l l  Non- Def aul t i ng Lender s ’  Revol vi ng Loan Expos ur es  pl us  s uch Def aul t i ng Lender ’ s  Revol ver  Swi ng Loan Expos ur e  does  not  exceed t he  t ot a l  of  a l l  Non- Def aul t i ng Lender s ’  Revol ver  Com m i t m ent s ,  ( y)  t he  s um  of  a l l  Non- Def aul t i ng Lender s ’  Fl oor pl an Loan Expos ur e  pl us  s uch Def aul t i ng Lender ’ s  Fl oor pl an Swi ng Loan Expos ur e  and Le t t e r  of  Cr edi t  Expos ur e  does  not  exceed t he
t ot a l  of  a l l  Non-  Def aul t i ng Lender s ’  Fl oor pl an Com m i t m ent s  and ( z )  t he  condi t i ons  s e t  f or t h i n Sec t i on 3. 2 a r e  s a t i s f i ed a t  s uch t i m e;  ( B)  i f  t he  r ea l l oca t i on des cr i bed i n c l aus e  ( A)  above  cannot ,  or  can onl y par t i a l l y,  be  e f f ec t ed,  Bor r ower  s ha l l  wi t hi n one  Bus i nes s  Day f ol l owi ng not i ce  by t he  Agent  ( x)  f i r s t ,  pr epay s uch Def aul t i ng Lender ’ s  Swi ng Loan Expos ur e  ( a f t e r  gi vi ng e f f ec t  t o any par t i a l  r ea l l oca t i on pur s uant  t o c l aus e  ( A)  above)  and ( y)  s econd,  cas h col l a t e r a l i ze  s uch Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  ( a f t e r  gi vi ng e f f ec t  t o any par t i a l  r ea l l oca t i on pur s uant  t o c l aus e  ( A)  above) ,  pur s uant  t o a  cas h col l a t e r a l  agr eem ent  t o be  ent e r ed i nt o i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o t he  Agent ,  f or  s o l ong as  s uch Le t t e r  of  Cr edi t  Expos ur e  i s  out s t andi ng;



 

17 126471205_8 166393043_2 pr ovi ded,  t ha t  Bor r ower  s ha l l  not  be  obl i ga t ed t o cas h col l a t e r a l i ze  any Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  i f  s uch Def aul t i ng Lender  i s  a l s o t he  I s s ui ng Bank;  ( C)  i f  Bor r ower  cas h col l a t e r a l i zes  any por t i on of  s uch Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  pur s uant  t o t hi s  Sec t i on 2. 3( g) ( i i ) ,  Bor r ower  s ha l l  not  be  r equi r ed t o pay any Le t t e r  of  Cr edi t  Fees  t o Agent  f or  t he  account  of  s uch Def aul t i ng Lender  pur s uant  t o Sec t i on 2. 6( b)  wi t h r es pec t  t o s uch cas h col l a t e r a l i zed por t i on of  s uch Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  dur i ng t he  per i od s uch Le t t e r  of  Cr edi t  Expos ur e  i s  cas h col l a t e r a l i zed;  ( D)  t o t he  ext ent  t he  Le t t e r  of  Cr edi t  Expos ur e  of  t he  Non-  Def aul t i ng Lender s  i s  r ea l l oca t ed pur s uant  t o t hi s  Sec t i on 2. 3( g) ( i i ) ,  t hen t he  Le t t e r  of  Cr edi t  Fees  payabl e  t o t he  Non- Def aul t i ng Lender s  pur s uant  t o Sec t i on 2. 6( b)  s ha l l  be  adj us t ed i n accor dance  wi t h s uch Non- Def aul t i ng Lender s ’  Le t t e r  of  Cr edi t  Expos ur e ;  ( E)  t o t he  ext ent  any Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  i s  ne i t he r
cas h col l a t e r a l i zed nor  r ea l l oca t ed pur s uant  t o t hi s  Sec t i on 2. 3( g) ( i i ) ,  t hen,  wi t hout  pr e j udi ce  t o any r i ght s  or  r em edi es  of  t he  I s s ui ng Bank or  any Lender  her eunder ,  a l l  Le t t e r  of  Cr edi t  Fees  t ha t  woul d have  ot her wi s e  been payabl e  t o s uch Def aul t i ng Lender  under  Sec t i on 2. 6( b)  wi t h r es pec t  t o s uch por t i on of  s uch Le t t e r  of  Cr edi t  Expos ur e  s ha l l  i ns t ead be  payabl e  t o t he  I s s ui ng Bank unt i l  s uch por t i on of  s uch Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  i s  cas h col l a t e r a l i zed or  r ea l l oca t ed;  ( F)  s o l ong as  any Lender  i s  a  Def aul t i ng Lender ,  t he  Revol ver  Swi ng Lender  s ha l l  not  be  r equi r ed t o m ake  any Revol ver  Swi ng Loan,  t he  Fl oor pl an Swi ng Lender  s ha l l  not  be  r equi r ed t o m ake  any Fl oor pl an Swi ng Loan and t he  I s s ui ng Bank s ha l l  not  be  r equi r ed t o i s s ue ,  am end,  or  i nc r eas e  any Le t t e r  of  Cr edi t ,  i n each cas e ,  t o t he  ext ent  ( x)  t he  Def aul t i ng Lender ’ s  Pr o Ra t a  Shar e  of  s uch Swi ng Loans  or  Le t t e r  of  Cr edi t  cannot  be  r ea l l oca t ed pur s uant  t o t hi s  Sec t i on 2. 3( g) ( i i )  or  ( y)  t he  appl i cabl e  Swi ng Lender  or  I s s ui ng Bank,  as  appl i cabl e ,  has  not
ot her wi s e  ent e r ed i nt o a r r angem ent s  r eas onabl y s a t i s f ac t or y t o s uch Swi ng Lender  or  I s s ui ng Bank,  as  appl i cabl e ,  and Bor r ower  t o e l i m i na t e  s uch Swi ng Lender ’ s  or  I s s ui ng Bank’ s  r i s k wi t h r es pec t  t o t he  Def aul t i ng Lender ’ s  pa r t i c i pa t i on i n t he  appl i cabl e  Swi ng Loans  or  Le t t e r s  of  Cr edi t ;  and ( G)  Agent  m ay r e l eas e  any cas h col l a t e r a l  pr ovi ded by Bor r ower  pur s uant  t o t hi s  Sec t i on 2. 3( g) ( i i )  t o t he  I s s ui ng Bank and t he  I s s ui ng Bank m ay appl y any s uch cas h col l a t e r a l  t o t he  paym ent  of  s uch Def aul t i ng Lender ’ s  Pr o Ra t a  Shar e  of  any Le t t e r  of  Cr edi t  Di s bur s em ent  t ha t  i s  not  r e i m bur s ed by Bor r ower  pur s uant  t o Sec t i on 2. 11( d) .  ( h)  I ndependent  Obl i ga t i ons .  Al l  Loans  ( ot her  t han Swi ng Loans  and Ext r aor di nar y Advances )  s ha l l  be  m ade  by t he  Lender s  cont em por aneous l y and i n accor dance  wi t h t he i r  Pr o Ra t a  Shar es .  I t  i s  under s t ood t ha t  ( i )  no Lender  s ha l l  be  r es pons i bl e  f or  any f a i l ur e  by any ot her  Lender  t o per f or m  i t s  obl i ga t i on t o m ake  any Loan ( or  ot her  ext ens i on of  c r edi t )  he r eunder ,  nor  s ha l l  any Com m i t m ent  of  any Lender  be  i nc r eas ed

or  decr eas ed as  a  r es ul t  of  any f a i l ur e  by any ot her  Lender  t o per f or m  i t s  obl i ga t i ons  her eunder ,  and ( i i )  no f a i l ur e  by any Lender  t o per f or m  i t s  obl i ga t i ons  her eunder  s ha l l  excus e  any ot her  Lender  f r om  i t s  obl i ga t i ons  her eunder .



 

18 126471205_8 166393043_2 2. 4 Paym ent s ;  Reduc t i ons  of  Com m i t m ent s ;  Pr epaym ent s .  ( a )  Paym ent s  by Bor r ower .  ( i )  Except  as  ot her wi s e  expr es s l y pr ovi ded her e i n,  a l l  paym ent s  by Bor r ower  s ha l l  be  m ade  t o Agent ’ s  Account  f or  t he  account  of  t he  Lender  Gr oup and s ha l l  be  m ade  i n i m m edi a t e l y ava i l abl e  f unds ,  no l a t e r  t han 1: 30 p. m .  on t he  da t e  s pec i f i ed her e i n.  Any paym ent  r ece i ved by Agent  l a t e r  t han 1: 30 p. m .  s ha l l  be  deem ed t o have  been r ece i ved ( unl es s  Agent ,  i n i t s  s ol e  di s c r e t i on,  e l ec t s  t o c r edi t  i t  on t he  da t e  r ece i ved)  on t he  f ol l owi ng Bus i nes s  Day and any appl i cabl e  i nt e r es t  or  f ee  s ha l l  cont i nue  t o accr ue  unt i l  s uch f ol l owi ng Bus i nes s  Day.  ( i i )  Unl es s  t he  Agent  s ha l l  have  r ece i ved not i ce  f r om  t he  Bor r ower  pr i or  t o t he  da t e  on whi ch any paym ent  i s  due  t o t he  Agent  f or  t he  account  of  t he  Lender s  or  any I s s ui ng Bank her eunder  t ha t  t he  Bor r ower  wi l l  not  m ake  s uch paym ent ,  t he  Agent  m ay as s um e t ha t  t he  Bor r ower  has  m ade  s uch paym ent  on s uch da t e  i n accor dance  her ewi t h and m ay,  i n r e l i ance  upon s uch as s um pt i on,
di s t r i but e  t o t he  Lender s  or  t he  appl i cabl e  I s s ui ng Bank,  as  t he  cas e  m ay be ,  t he  am ount  due .  W i t h Res pec t  t o any paym ent  t ha t  t he  Agent  m akes  f or  t he  account  of  t he  Lender s  or  any I s s ui ng Bank her eunder  as  t o whi ch t he  Agent  de t e r m i nes  ( whi ch de t e r m i na t i on s ha l l  be  conc l us i ve  abs ent  m ani f es t  e r r or )  t ha t  any of  t he  f ol l owi ng appl i es  ( s uch paym ent  r e f e r r ed t o as  t he  " Res c i ndabl e  Am ount ” )  :  ( 1)  t he  Bor r ower  has  not  i n f ac t  m ade  s uch paym ent ;  ( 2)  t he  Agent  has  m ade  a  paym ent  i n exces s  of  t he  am ount  s o pa i d by t he  Bor r ower  ( whe t her  or  not  t hen owed) ;  or  ( 3)  t he  Agent  has  f or  any r eas on ot her wi s e  e r r oneous l y m ade  s uch paym ent ;  t hen each of  t he  Lender s  or  t he  appl i cabl e  I s s ui ng Bank,  as  t he  cas e  m ay be ,  s ever a l l y agr ees  t o r epay t o t he  Agent  f or t hwi t h on dem and t he  Res c i ndabl e  Am ount  s o di s t r i but ed t o s uch Lender  or  s uch I s s ui ng Bank,  i n i m m edi a t e l y ava i l abl e  f unds  wi t h i nt e r es t  t he r eon,  f or  each day f r om  and i nc l udi ng t he  da t e  s uch am ount  i s  di s t r i but ed t o i t  t o but  exc l udi ng t he  da t e  of  paym ent  t o t he  Agent ,  a t  t he

gr ea t e r  of  t he  Feder a l  Funds  Ra t e  and a  r a t e  de t e r m i ned by t he  Agent  i n accor dance  wi t h banki ng i ndus t r y r ul es  on i nt e r bank com pens a t i on.  A not i ce  of  t he  Agent  t o any Lender  or  t he  Bor r ower  wi t h r es pec t  t o any am ount  owi ng under  t hi s  c l aus e  ( b)  s ha l l  be  conc l us i ve ,  abs ent  m ani f es t  e r r or .  ( b)  Appor t i onm ent  and Appl i ca t i on.  ( i )  So l ong as  no Appl i ca t i on Event  has  occur r ed and i s  cont i nui ng and except  as  ot her wi s e  pr ovi ded her e i n wi t h r es pec t  t o Def aul t i ng Lender s ,  a l l  pr i nc i pa l  and i nt e r es t  paym ent s  r ece i ved by Agent  s ha l l  be  appor t i oned r a t abl y am ong t he  Lender s  ( accor di ng t o t he  unpa i d pr i nc i pa l  ba l ance  of  t he  Obl i ga t i ons  t o whi ch s uch paym ent s  r e l a t e  he l d by each Lender )  and a l l  paym ent s  of  f ees  and expens es  r ece i ved by Agent  ( ot her  t han f ees  or  expens es  t ha t  a r e  f or  Agent ’ s  s epar a t e  account  or  f or  t he  s epar a t e  account  of  I s s ui ng Bank)  s ha l l  be  appor t i oned r a t abl y am ong t he  Lender s  havi ng a  Pr o Ra t a  Shar e  of  t he  t ype  of  Com m i t m ent  or  ot her  Obl i ga t i on t o whi ch a  par t i cul a r  f ee  or  expens e  r e l a t es .  ( i i )  Subj ec t  t o Sec t i on 2. 4( b)
( v)  and Sec t i on 2. 4( e ) ,  a l l  paym ent s  t o be  m ade  her eunder  by Bor r ower  s ha l l  be  r em i t t ed t o Agent  and a l l  s uch paym ent s ,  and a l l  pr oceeds  of  Col l a t e r a l  r ece i ved by Agent ,  s ha l l  be  appl i ed,  s o l ong as  no Appl i ca t i on Event  has  occur r ed



 

19 126471205_8 166393043_2 and i s  cont i nui ng and except  as  ot her wi s e  pr ovi ded her e i n wi t h r es pec t  t o Def aul t i ng Lender s ,  t o r educe  t he  ba l ance  of  t he  Revol vi ng Loans  and Fl oor pl an Loans  out s t andi ng and,  t he r eaf t e r ,  t o Bor r ower  ( t o be  wi r ed t o t he  Des i gna t ed Account )  or  s uch ot her  Per s on ent i t l ed t he r e t o under  appl i cabl e  l aw.  ( i i i )  At  any t i m e  t ha t  an Appl i ca t i on Event  has  occur r ed and i s  cont i nui ng and except  as  ot her wi s e  pr ovi ded her e i n wi t h r es pec t  t o Def aul t i ng Lender s ,  a l l  paym ent s  r em i t t ed t o Agent  and a l l  pr oceeds  of  Col l a t e r a l  r ece i ved by Agent  s ha l l  be  appl i ed as  f ol l ows :  ( A)  f i r s t ,  t o pay any Lender  Gr oup Expens es  ( i nc l udi ng cos t  or  expens e  r e i m bur s em ent s )  or  i ndem ni t i es  t hen due  t o Agent  under  t he  Loan Docum ent s ,  unt i l  pa i d i n f ul l ,  ( B)  s econd,  t o pay any f ees  or  pr em i um s  t hen due  t o Agent  under  t he  Loan Docum ent s  unt i l  pa i d i n f ul l ,  ( C)  t hi r d,  r a t abl y,  t o pay i nt e r es t  due  i n r es pec t  of  a l l  Pr ot ec t i ve  Fl oor pl an Advances  and Pr ot ec t i ve  Revol ver  Advances  unt i l  pa i d i n f ul l ,  ( D)  f our t h,  r a t abl y,  t o pay t he  pr i nc i pa l  of  a l l
of  Pr ot ec t i ve  Fl oor pl an Advances  and Pr ot ec t i ve  Revol ver  Advances  unt i l  pa i d i n f ul l ,  ( E)  f i f t h,  r a t abl y,  t o pay any Lender  Gr oup Expens es  ( i nc l udi ng cos t  or  expens e  r e i m bur s em ent s )  or  i ndem ni t i es  t hen due  t o any of  t he  Lender s  under  t he  Loan Docum ent s ,  unt i l  pa i d i n f ul l ,  ( F)  s i xt h,  r a t abl y,  t o pay any f ees  or  pr em i um s  t hen due  t o any of  t he  Lender s  under  t he  Loan Docum ent s  unt i l  pa i d i n f ul l ,  ( G)  s event h,  r a t abl y,  t o pay i nt e r es t  acc r ued i n r es pec t  of  Fl oor pl an Swi ng Loans  and Revol ver  Swi ng Loans  unt i l  pa i d i n f ul l ,  ( H)  e i ght h,  r a t abl y,  t o pay t he  pr i nc i pa l  of  a l l  Fl oor pl an Swi ng Loans  and Revol ver  Swi ng Loans  unt i l  pa i d i n f ul l ,  ( I )  ni nt h,  r a t abl y,  t o pay i nt e r es t  acc r ued i n r es pec t  of  t he  Loans  ( ot her  t han Pr ot ec t i ve  Advances )  unt i l  pa i d i n f ul l ,  ( J )  t ent h,  r a t abl y i .  r a t abl y,  t o pay t he  pr i nc i pa l  of  a l l  Revol vi ng Loans  and a l l  Fl oor pl an Loans  unt i l  pa i d i n f ul l ,  i i .  t o Agent ,  t o be  he l d by Agent ,  f or  t he  benef i t  of  I s s ui ng Bank ( and f or  t he  r a t abl e  benef i t  of  each of  t he  Lender s  t ha t  have  an obl i ga t i on t o pay t o Agent ,  f or  t he

account  of  I s s ui ng Bank,  a  s har e  of  each Le t t e r  of  Cr edi t  Di s bur s em ent ) ,  a s  cas h col l a t e r a l  i n an am ount  up t o 105%  of  t he  Le t t e r  of  Cr edi t  Us age  ( t o t he  ext ent  pe r m i t t ed by appl i cabl e  l aw,  s uch cas h col l a t e r a l  s ha l l  be  appl i ed t o t he  r e i m bur s em ent  of  any Le t t e r  of  Cr edi t



 

20 126471205_8 166393043_2 Di s bur s em ent  as  and when s uch di s bur s em ent  occur s  and,  i f  a  Le t t e r  of  Cr edi t  expi r es  undr awn,  t he  cas h col l a t e r a l  he l d by Agent  i n r es pec t  of  s uch Le t t e r  of  Cr edi t  s ha l l ,  t o t he  ext ent  pe r m i t t ed by appl i cabl e  l aw,  be  r eappl i ed pur s uant  t o t hi s  Sec t i on 2. 4( b) ( i i i ) ,  begi nni ng wi t h t i e r  ( A)  her eof ) ,  i i i .  r a t abl y,  up t o t he  am ount  ( a f t e r  t aki ng i nt o account  any am ount s  pr evi ous l y pa i d pur s uant  t o t hi s  c l aus e  i i i .  dur i ng t he  cont i nua t i on of  t he  appl i cabl e  Appl i ca t i on Event )  of  t he  m os t  r ecent l y es t abl i s hed Bank Pr oduc t  Res er ve  t o ( y)  t he  Bank Pr oduc t  Pr ovi der s  bas ed upon am ount s  t hen ce r t i f i ed by t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  t o Agent  ( i n f or m  and s ubs t ance  s a t i s f ac t or y t o Agent )  t o be  due  and payabl e  t o s uch Bank Pr oduc t  Pr ovi der s  on account  of  Bank Pr oduc t  Obl i ga t i ons ,  and ( z )  wi t h any ba l ance  t o be  pa i d t o Agent ,  t o be  he l d by Agent ,  f or  t he  r a t abl e  benef i t  of  t he  Bank Pr oduc t  Pr ovi der s ,  a s  cas h col l a t e r a l  ( whi ch cas h col l a t e r a l  m ay be  r e l eas ed by Agent  t o t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  and
appl i ed by s uch Bank Pr oduc t  Pr ovi der  t o t he  paym ent  or  r e i m bur s em ent  of  any am ount s  due  and payabl e  wi t h r es pec t  t o Bank Pr oduc t  Obl i ga t i ons  owed t o t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  as  and when s uch am ount s  f i r s t  becom e due  and payabl e  and,  i f  and a t  s uch t i m e  as  a l l  s uch Bank Pr oduc t  Obl i ga t i ons  a r e  pa i d or  ot her wi s e  s a t i s f i ed i n f ul l ,  t he  cas h col l a t e r a l  he l d by Agent  i n r es pec t  of  s uch Bank Pr oduc t .  Obl i ga t i ons  s ha l l  be  r eappl i ed pur s uant  t o t hi s  Sec t i on 2. 4( b) ( i i i ) ,  begi nni ng wi t h t i e r  ( A)  her eof ,  ( K)  e l event h,  r a t abl y,  t o pay any ot her  Obl i ga t i ons  ot her  t han Obl i ga t i ons  owed t o Def aul t i ng Lender s ,  ( L)  t we l f t h,  r a t abl y,  t o pay any Obl i ga t i ons  owed t o Def aul t i ng Lender s ,  and ( M )  t hi r t eent h,  t o Bor r ower  ( t o be  wi r ed t o t he  Des i gna t ed Account )  or  s uch ot her  Per s on ent i t l ed t he r e t o under  appl i cabl e  l aw.  ( i v)  Agent  pr om pt l y s ha l l  di s t r i but e  t o each Lender ,  pur s uant  t o t he  appl i cabl e  wi r e  i ns t r uc t i ons  r ece i ved f r om  each Lender  i n wr i t i ng,  s uch f unds  as  i t  m ay be  ent i t l ed t o r ece i ve ,  s ubj ec t  t o a  Se t t l em ent  de l ay as  pr ovi ded
i n Sec t i on 2. 3( e ) .  ( v)  I n each i ns t ance ,  s o l ong as  no Appl i ca t i on Event  has  occur r ed and i s  cont i nui ng,  Sec t i on 2. 4( b) ( i i )  s ha l l  not  appl y t o any paym ent  m ade  by Bor r ower  t o Agent  and s pec i f i ed by Bor r ower  t o be  f or  t he  paym ent  of  s pec i f i c  Obl i ga t i ons  t hen due  and payabl e  ( or  pr epayabl e )  under  any pr ovi s i on of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent .  ( vi )  For  pur pos es  of  Sec t i on 2. 4( b) ( i i i ) ,  " pa i d i n f ul l ”  of  a  t ype  of  Obl i ga t i on m eans  paym ent  i n cas h or  i m m edi a t e l y ava i l abl e  f unds  of  a l l  am ount s  owi ng on account  of  s uch t ype  of  Obl i ga t i on,  i nc l udi ng i nt e r es t  acc r ued a f t e r  t he  com m encem ent  of  any I ns ol vency Pr oceedi ng,  de f aul t  i nt e r es t ,  i nt e r es t  on i nt e r es t ,  and expens e  r e i m bur s em ent s ,  i r r es pec t i ve  of  whe t her  any of  t he  f or egoi ng woul d be  or  i s  a l l owed or  di s a l l owed i n whol e  or  i n par t  i n any I ns ol vency Pr oceedi ng.  ( vi i )  I n t he  event  of  a  di r ec t  conf l i c t  be t ween t he  pr i or i t y pr ovi s i ons  of  t hi s  Sec t i on 2. 4 and any ot her  pr ovi s i on cont a i ned i n t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  i t  i s  t he  i nt ent i on of  t he  par t i es

her e t o t ha t  s uch pr ovi s i ons  be  r ead t oge t her  and cons t r ued,  t o t he  f ul l es t  ext ent  pos s i bl e ,  t o be  i n concer t  wi t h each ot her .  I n t he  event  of  any ac t ua l ,  i r r econc i l abl e



 

21 126471205_8 166393043_2 conf l i c t  t ha t  cannot  be  r es ol ved as  a f or es a i d,  i f  t he  conf l i c t  r e l a t es  t o t he  pr ovi s i ons  of  Sec t i on 2. 3( g)  and t hi s  Sec t i on 2. 4,  t hen t he  pr ovi s i ons  of  Sec t i on 2. 3( g)  s ha l l  cont r ol  and gover n,  and i f  ot her wi s e ,  t hen t he  t e r m s  and pr ovi s i ons  of  t hi s  Sec t i on 2. 4 s ha l l  cont r ol  and gover n.  ( c )  Reduc t i on of  Com m i t m ent s .  ( i )  Revol ver  Com m i t m ent s .  The  Revol ver  Com m i t m ent s  s ha l l  t e r m i na t e  on t he  M at ur i t y Dat e .  Bor r ower  m ay r educe  t he  Revol ver  Com m i t m ent s ,  wi t hout  pr em i um  or  pena l t y,  t o an am ount  ( whi ch m ay be  ze r o)  not  l e s s  t han t he  s um  of  ( A)  t he  Revol ver  Us age  as  of  s uch da t e ,  pl us  ( B)  t he  pr i nc i pa l  am ount  of  a l l  Revol vi ng Loans  not  ye t  m ade  as  t o whi ch a  r eques t  has  been gi ven by Bor r ower  under  Sec t i on 2. 3( a ) .  Each s uch r educ t i on s ha l l  be  i n an am ount  whi ch i s  not  l e s s  t han $10, 000, 000 ( unl es s  t he  Revol ver  Com m i t m ent s  a r e  be i ng r educed t o ze r o and t he  am ount  of  t he  Revol ver  Com m i t m ent s  i n e f f ec t  i m m edi a t e l y pr i or  t o s uch r educ t i on a r e  l es s  t han $10, 000, 000) ,  s ha l l  be  m ade  by pr ovi di ng
not  l es s  t han 10 Bus i nes s  Days  pr i or  wr i t t en not i ce  t o Agent ,  and s ha l l  be  i r r evocabl e .  Once  r educed,  t he  Revol ver  Com m i t m ent s  m ay not  be  i nc r eas ed.  Each r educ t i on of  t he  Revol ver  Com m i t m ent s  s ha l l  r educe  t he  Revol ver  Com m i t m ent  of  each Lender  pr opor t i ona t e l y i n accor dance  wi t h i t s  r a t abl e  s har e  t he r eof .  ( i i )  Fl oor pl an Com m i t m ent s .  The  Fl oor pl an Com m i t m ent s  s ha l l  t e r m i na t e  on t he  M at ur i t y Dat e .  Bor r ower  m ay r educe  t he  Fl oor pl an Com m i t m ent s ,  wi t hout  pr em i um  or  pena l t y,  t o an am ount  ( whi ch m ay be  ze r o)  not  l e s s  t han t he  s um  of  ( A)  t he  Fl oor pl an Us age  as  of  s uch da t e ,  pl us  ( B)  t he  pr i nc i pa l  am ount  of  a l l  Fl oor pl an Loans  not  ye t  m ade  as  t o whi ch a  r eques t  has  been gi ven by Bor r ower  under  Sec t i on 2. 3( a ) ,  pl us  ( C)  t he  am ount  of  a l l  Le t t e r s  of  Cr edi t  not  ye t  i s s ued as  t o whi ch a  r eques t  has  been gi ven by Bor r ower  pur s uant  t o Sec t i on 2. 11( a ) .  Each s uch r educ t i on s ha l l  be  i n an am ount  whi ch i s  not  l e s s  t han $10, 000, 000 ( unl es s  t he  Fl oor pl an Com m i t m ent s  a r e  be i ng r educed t o ze r o and t he  am ount  of  t he  Fl oor pl an

Com m i t m ent s  i n e f f ec t  i m m edi a t e l y pr i or  t o s uch r educ t i on a r e  l es s  t han $10, 000, 000) ,  s ha l l  be  m ade  by pr ovi di ng not  l e s s  t han 10 Bus i nes s  Days  pr i or  wr i t t en not i ce  t o Agent ,  and s ha l l  be  i r r evocabl e .  Once  r educed,  t he  Fl oor pl an Com m i t m ent s  m ay not  be  i nc r eas ed.  Each r educ t i on of  t he  Fl oor pl an Com m i t m ent s  s ha l l  r educe  t he  Fl oor pl an Com m i t m ent  of  each Lender  pr opor t i ona t e l y i n accor dance  wi t h i t s  r a t abl e  s har e  t he r eof .  ( d)  Opt i ona l  Pr epaym ent s .  ( i )  Revol vi ng Loans .  Bor r ower  m ay pr epay t he  pr i nc i pa l  of  any Revol vi ng Loan a t  any t i m e  i n whol e  or  i n par t ,  wi t hout  pr em i um  or  pena l t y.  ( i i )  Fl oor pl an Loans .  Bor r ower  m ay pr epay t he  pr i nc i pa l  of  any Fl oor pl an Loan a t  any t i m e  i n whol e  or  i n par t ,  wi t hout  pr em i um  or  pena l t y.  ( e )  M anda t or y Pr epaym ent s .  ( i )  Bor r owi ng Bas e .  I f ,  a t  any t i m e ,  ( A)  t he  Revol ver  Us age  on s uch da t e  exceeds  ( B)  t he  Revol ver  Bor r owi ng Bas e  r e f l ec t ed i n t he  Revol ver  Bor r owi ng Bas e  Cer t i f i ca t e  m os t  r ecent l y de l i ver ed by Bor r ower  t o Agent ,  t hen Bor r ower  s ha l l  i m m edi a t e l y pr epay t he  Obl i ga t i ons  i n
accor dance  wi t h Sec t i on 2. 4( f )  i n an aggr ega t e  am ount  equa l  t o t he  am ount  of  s uch exces s .  I f ,  a t  any t i m e ,  ( A)  t he  Fl oor pl an Us age  on s uch da t e  exceeds  ( B)  t he  Fl oor pl an Bor r owi ng Bas e  r e f l ec t ed i n t he  Fl oor pl an Bor r owi ng Bas e  Cer t i f i ca t e  m os t  r ecent l y de l i ve r ed by



 

22 126471205_8 166393043_2 Bor r ower  t o Agent ,  t hen Bor r ower  s ha l l  i m m edi a t e l y pr epay t he  Obl i ga t i ons  i n accor dance  wi t h Sec t i on 2. 4( f )  i n an aggr ega t e  am ount  equa l  t o t he  am ount  of  s uch exces s .  I f ,  a t  any t i m e ,  ( A)  t he  Aggr ega t e  Us age  on s uch da t e  exceeds  ( B)  t he  Aggr ega t e  Bor r owi ng Bas e  r e f l ec t ed i n t he  Aggr ega t e  Bor r owi ng Bas e  Cer t i f i ca t e  m os t  r ecent l y de l i ve r ed by Bor r ower  t o Agent ,  t hen Bor r ower  s ha l l  i m m edi a t e l y pr epay t he  Obl i ga t i ons  i n accor dance  wi t h Sec t i on 2. 4( f )  i n an aggr ega t e  am ount  equa l  t o t he  am ount  of  s uch exces s .  ( i i )  Di s pos i t i ons .  Subj ec t  t o t he  t e r m s  of  t he  I nt e r c r edi t or  Agr eem ent s ,  wi t hi n 2 Bus i nes s  Days  of  t he  da t e  of  r ece i pt  by Bor r ower  or  any of  i t s  Subs i di a r i es  t ha t  i s  a  Loan Par t y of  t he  Net  Cas h Pr oceeds  of  any vol unt a r y or  i nvol unt a r y s a l e  or  di s pos i t i on by Bor r ower  or  any of  i t s  Subs i di a r i es  t ha t  i s  a  Loan Par t y of  as s e t s  ( i nc l udi ng i ns ur ance  pr oceeds  and pr oceeds  f r om  cas ua l t y l os s es  or  condem nat i ons ,  but  exc l udi ng ( i )  pr oceeds  f r om  s a l es  or  di s pos i t i ons  whi ch qua l i f y as  Per m i t t ed Di s pos i t i ons
under  c l aus es  ( a ) ,  ( b) ,  ( c ) ,  ( d) ,  ( e ) ,  ( i ) ,  ( j ) ,  ( k) ,  ( 1) ,  ( m ) ,  ( n) ,  ( s )  or  ( t )  of  t he  def i ni t i on of  Per m i t t ed Di s pos i t i ons ,  and ( i i )  any as s e t s  s ubj ec t  t o a  Per m i t t ed Li en s ecur i ng Per m i t t ed I ndebt ednes s  up t o t he  am ount  of  s uch Per m i t t ed I ndebt ednes s ) ,  Bor r ower  s ha l l  pr epay t he  out s t andi ng pr i nc i pa l  am ount  of  t he  Obl i ga t i ons  t o t he  ext ent  t ha t  t he  Net  Cas h Pr oceeds  f r om  s uch s a l es  or  di s pos i t i ons  exceed $5, 000, 000 i n t he  aggr ega t e  f or  a l l  s uch s a l es  and di s pos i t i ons  i n any f i s ca l  year  i n accor dance  wi t h Sec t i on 2. 4( f )  i n an am ount  equa l  t o 100%  of  s uch Net  Cas h Pr oceeds  ( i nc l udi ng condem nat i on awar ds  and paym ent s  i n l i eu t he r eof )  r ece i ved by s uch Per s on i n connec t i on wi t h s uch s a l es  or  di s pos i t i ons  i n exces s  of  s uch am ount ;  pr ovi ded t ha t ,  s o l ong as  ( A)  no Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and i s  cont i nui ng or  woul d r es ul t  t he r e f r om ,  ( B)  Bor r ower  s ha l l  have  gi ven Agent  pr i or  wr i t t en not i ce  of  Bor r ower ’ s  i nt ent i on t o appl y s uch m oni es  t o t he  cos t s  of  r epl acem ent  of  t he  pr oper t i es  or  as s e t s  t ha t  a r e  t he

s ubj ec t  of  s uch s a l e  or  di s pos i t i on or  t he  cos t  of  pur chas e  or  cons t r uc t i on of  ot her  as s e t s  us e f ul  i n t he  bus i nes s  of  Bor r ower  or  i t s  Subs i di a r i es ,  ( C)  t he  m oni es  a r e  he l d i n a  Depos i t  Account  i n whi ch Agent  has  a  per f ec t ed f i r s t - pr i or i t y s ecur i t y i nt e r es t ,  and ( D)  Bor r ower  or  i t s  Subs i di a r i es ,  a s  appl i cabl e ,  com pl e t e  s uch r epl acem ent ,  pur chas e ,  or  cons t r uc t i on wi t hi n 180 days  a f t e r  t he  i ni t i a l  r ece i pt  of  s uch m oni es ,  t hen t he  Loan Par t y whos e  as s e t s  wer e  t he  s ubj ec t  of  s uch di s pos i t i on s ha l l  have  t he  opt i on t o appl y s uch m oni es  t o t he  cos t s  of  r epl acem ent  of  t he  as s e t s  t ha t  a r e  t he  s ubj ec t  of  s uch s a l e  or  di s pos i t i on or  t he  cos t s  of  pur chas e  or  cons t r uc t i on of  ot her  as s e t s  us e f ul  i n t he  bus i nes s  of  s uch Loan Par t y unl es s  and t o t he  ext ent  t ha t  s uch appl i cabl e  per i od s ha l l  have  expi r ed wi t hout  s uch r epl acem ent ,  pur chas e ,  or  cons t r uc t i on be i ng m ade  or  com pl e t ed,  i n whi ch cas e ,  any am ount s  r em ai ni ng i n t he  Depos i t  Account  r e f e r r ed t o i n c l aus e  ( C)  above  s ha l l  be  pa i d t o Agent  and appl i ed i n accor dance  wi t h Sec t i on 2. 4( f ) ;
pr ovi ded,  t ha t  Bor r ower  and i t s  Subs i di a r i es  s ha l l  not  have  t he  r i ght  t o us e  s uch Net  Cas h Pr oceeds  t o m ake  s uch r epl acem ent s ,  pur chas es ,  or  cons t r uc t i on i n exces s  of  $10, 000, 000 i n any gi ven f i s ca l  year .  Not hi ng cont a i ned i n t hi s  Sec t i on 2. 4( e ) ( i i )  s ha l l  pe r m i t  Bor r ower  or  any of  i t s  Subs i di a r i es  t o s e l l  or  ot her wi s e  di s pos e  of  any as s e t s  ot her  t han i n accor dance  wi t h Sec t i on 6. 4.  ( i i i )  Ext r aor di nar y Rece i pt s .  W i t hi n 1 Bus i nes s  Day of  t he  da t e  of  r ece i pt  by Bor r ower  or  any of  i t s  Subs i di a r i es  of  any Ext r aor di nar y Rece i pt s ,  Bor r ower  s ha l l  pr epay t he  out s t andi ng pr i nc i pa l  am ount  of  t he  Obl i ga t i ons  i n accor dance  wi t h Sec t i on 2. 4( f )  i n an am ount  equa l  t o 100%  of  s uch Ext r aor di nar y Rece i pt s ,  ne t  of  any r eas onabl e  expens es  i ncur r ed i n col l ec t i ng s uch Ext r aor di nar y Rece i pt s .  ( i v)  I ndebt ednes s .  W i t hi n 1 Bus i nes s  Day of  t he  da t e  of  i ncur r ence  by Bor r ower  or  any of  i t s  Subs i di a r i es  of  any I ndebt ednes s  ( ot her  t han Per m i t t ed I ndebt ednes s ) ,



 

23 126471205_8 166393043_2 Bor r ower  s ha l l  pr epay t he  out s t andi ng pr i nc i pa l  am ount  of  t he  Obl i ga t i ons  i n accor dance  wi t h Sec t i on 2. 4( f )  i n an am ount  equa l  t o 100%  of  t he  Net  Cas h Pr oceeds  r ece i ved by s uch Per s on i n connec t i on wi t h s uch i ncur r ence .  The  pr ovi s i ons  of  t hi s  Sec t i on 2. 4( e ) ( i v)  s ha l l  not  be  deem ed t o be  i m pl i ed cons ent  t o any s uch i ncur r ence  ot her wi s e  pr ohi bi t ed by t he  t e r m s  of  t hi s  Agr eem ent .  ( f )  Appl i ca t i on of  Paym ent s .  Each pr epaym ent  pur s uant  t o Sec t i on 2. 4( e )  s ha l l ,  ( A)  s o l ong as  no Appl i ca t i on Event  s ha l l  have  occur r ed and be  cont i nui ng,  be  appl i ed,  f i r s t ,  t o t he  out s t andi ng pr i nc i pa l  am ount  of  t he  Revol vi ng Loans  and Fl oor pl an Loans  unt i l  pa i d i n f ul l  ( wi t hout  any per m anent  r educ t i on i n t he  M axi m um  Revol ver  Am ount  or  t he  M axi m um  Fl oor pl an Am ount ) ,  and s econd,  t o cas h col l a t e r a l i ze  t he  Le t t e r s  of  Cr edi t  i n an am ount  equa l  t o 105%  of  t he  t hen out s t andi ng Le t t e r  of  Cr edi t  Us age ,  and ( B)  i f  an Appl i ca t i on Event  s ha l l  have  occur r ed and be  cont i nui ng,  be  appl i ed i n t he  m anner  s e t  f or t h i n Sec t i on 2. 4( b)
( i i i ) .  ( g)  Rea l l oca t i on of  Com m i t m ent s .  ( i )  Bor r ower  Agent  m ay r eques t  t ha t  Lender s  change  t he  t hen cur r ent  a l l oca t i on of  t he i r  r es pec t i ve  Com m i t m ent s  i n or der  t o e f f ec t  an i nc r eas e  or  decr eas e  of  s uch r es pec t i ve  Revol ver  Com m i t m ent s  and cor r es pondi ng decr eas e  or  i nc r eas e  of  s uch r es pec t i ve  Fl oor pl an Com m i t m ent ,  wi t h any s uch i ncr eas e  or  decr eas e  i n t he i r  Revol ver  Com m i t m ent s  t o be  accom pani ed by a  concur r ent  and equa l  decr eas e  or  i nc r eas e ,  a s  appl i cabl e ,  i n t he  Revol ver  Com m i t m ent s  ( each,  a  " Rea l l oca t i on”) .  Any s uch Rea l l oca t i on s ha l l  be  s ubj ec t  t o t he  f ol l owi ng condi t i ons :  ( i )  Bor r ower  s ha l l  have  pr ovi ded t o Agent  a  wr i t t en not i ce  ( i n r eas onabl e  de t a i l )  a t  l eas t  t hi r t y ( 30)  Bus i nes s  Days  pr i or  t o t he  r eques t ed e f f ec t i ve  da t e  ( whi ch e f f ec t i ve  da t e  s ha l l  be  t he  f i r s t  day of  t he  s ubs equent  Fi s ca l  Quar t e r )  of  s uch Rea l l oca t i on ( t he  " Rea l l oca t i on Dat e”)  s e t t i ng f or t h t he  pr opos ed Rea l l oca t i on Dat e  and t he  am ount s  of  t he  pr opos ed Revol ver  Com m i t m ent s  and Fl oor pl an Com m i t m ent s  r ea l l oca t i on t o be  e f f ec t ed,  ( i i )  any

s uch Rea l l oca t i on s ha l l  i nc r eas e  or  decr eas e  t he  appl i cabl e  Revol ver  Com m i t m ent s  and Fl oor pl an Com m i t m ent s  i n i nc r em ent s  of  $1, 000, 000,  ( i i i )  a f t e r  gi vi ng e f f ec t  t o t he  Rea l l oca t i on,  each Lender  s ha l l  hol d t he  s am e Pr o Ra t a  Shar e  of  a l l  of  t he  Revol ver  Com m i t m ent s  and Fl oor  Pl an Com m i t m ent s  t o t he  Bor r ower ,  ( i v)  no Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng e i t he r  as  of  t he  da t e  of  s uch r eques t  or  on t he  Rea l l oca t i on Dat e  ( bot h i m m edi a t e l y bef or e  and a f t e r  gi vi ng e f f ec t  t o s uch Rea l l oca t i on) ,  ( v)  any i ncr eas e  or  decr eas e  i n a  Revol ver  Com m i t m ent  of  a  Lender  i n i t s  r es pec t i ve  Revol ver  Com m i t m ent  or  Fl oor pl an Com m i t m ent  s ha l l  r es ul t  i n a  concur r ent  decr eas e  or  i nc r eas e  i n i n i t s  r es pec t i ve  Revol ver  Com m i t m ent  or  Fl oor pl an Com m i t m ent  s uch t ha t  t he  s um  of  a l l  t he  Revol ver  Com m i t m ent s  and Fl oor pl an Com m i t m ent s  of  s uch Lender  a f t e r  gi vi ng e f f ec t  t o s uch Rea l l oca t i on s ha l l  equa l  t he  aggr ega t e  am ount  of  t he  Revol ver  Com m i t m ent s  and Fl oor pl an Com m i t m ent s  of  s uch Lender  i n e f f ec t
i m m edi a t e l y pr i or  t o s uch Rea l l oca t i on,  ( vi )  a f t e r  gi vi ng e f f ec t  t o s uch Rea l l oca t i on,  no Over advance  woul d exi s t  or  woul d r es ul t  t he r e f r om ,  ( vi i )  a t  l eas t  t hr ee  ( 3)  Bus i nes s  Days  pr i or  t o t he  pr opos ed Rea l l oca t i on Dat e ,  a  Seni or  Of f i ce r  of  Agent  s ha l l  have  de l i ver ed t o Agent  a  ce r t i f i ca t e  ce r t i f yi ng as  t o com pl i ance  wi t h pr ecedi ng c l aus es  ( i )  t hr ough ( vi )  and dem ons t r a t i ng ( i n r eas onabl e  de t a i l )  t he  ca l cul a t i ons  r equi r ed i n connec t i on t he r ewi t h,  and ( vi i )  Agent  cons ent s  t o s uch Rea l l oca t i on i n i t s  Per m i t t ed Di s c r e t i on.  Agent  s ha l l  pr om pt l y not i f y s uch Lender s  of  t he  Rea l l oca t i on Dat e  and t he  am ount  of  t he  a f f ec t ed Revol ver  Com m i t m ent  of  s uch Lender s  as  a  r es ul t  t he r eof .  The  r es pec t i ve  Pr o Ra t a  s har es  of  Lender s  s ha l l  t he r eaf t e r ,  t o t he  ext ent  appl i cabl e ,  be  de t e r m i ned bas ed on s uch r ea l l oca t ed am ount s  ( s ubj ec t  t o any s ubs equent  changes  t he r e t o) .  No m or e  t han t wo ( 2)  Rea l l oca t i ons  m ay be  m ade  i n each Fi s ca l  Year  of  Bor r ower .



 

24 126471205_8 166393043_2 2. 5 Pr om i s e  t o Pay;  Pr om i s s or y Not es .  ( a )  Bor r ower  agr ees  t o pay t he  Lender  Gr oup Expens es  on t he  ea r l i e r  of  ( i )  t he  f i r s t  day of  t he  m ont h f ol l owi ng t he  da t e  on whi ch t he  appl i cabl e  Lender  Gr oup Expens es  wer e  f i r s t  i ncur r ed or  ( i i )  t he  da t e  on whi ch dem and t her e f or  i s  m ade  by Agent  ( i t  be i ng acknowl edged and agr eed t ha t  any char gi ng of  s uch cos t s ,  expens es  or  Lender  Gr oup Expens es  t o t he  Loan Account  pur s uant  t o t he  pr ovi s i ons  of  Sec t i on 2. 6( d)  s ha l l  be  deem ed t o cons t i t ut e  a  dem and f or  paym ent  t he r eof  f or  t he  pur pos es  of  t hi s  s ubc l aus e  ( i i ) ) .  Bor r ower  pr om i s es  t o pay a l l  of  t he  Obl i ga t i ons  ( i nc l udi ng pr i nc i pa l ,  i nt e r es t ,  pr em i um s ,  i f  any,  f ees ,  cos t s ,  and expens es  ( i nc l udi ng Lender  Gr oup Expens es ) )  i n f ul l  on t he  M at ur i t y Dat e  or ,  i f  ea r l i e r ,  on t he  da t e  on whi ch t he  Obl i ga t i ons  ( ot her  t han t he  Bank Pr oduc t  Obl i ga t i ons )  becom e due  and payabl e  pur s uant  t o t he  t e r m s  of  t hi s  Agr eem ent .  Bor r ower  agr ees  t ha t  i t s  obl i ga t i ons  cont a i ned i n t he  f i r s t  s ent ence  of  t hi s  Sec t i on 2. 5 s ha l l  s ur vi ve  paym ent  or
s a t i s f ac t i on i n f ul l  of  a l l  ot her  Obl i ga t i ons .  ( b)  Any Lender  m ay r eques t  t ha t  any por t i on of  i t s  Com m i t m ent s  or  t he  Loans  m ade  by i t  be  evi denced by one  or  m or e  pr om i s s or y not es .  I n s uch event ,  Bor r ower  s ha l l  execut e  and de l i ver  t o s uch Lender  t he  r eques t ed pr om i s s or y not es  payabl e  t o t he  or der  of  s uch Lender  i n a  f or m  f ur ni s hed by Agent  and r eas onabl y s a t i s f ac t or y t o Bor r ower .  Ther eaf t e r ,  t he  por t i on of  t he  Com m i t m ent s  and Loans  evi denced by s uch pr om i s s or y not es  and i nt e r es t  t he r eon s ha l l  a t  a l l  t i m es  be  r epr es ent ed by one  or  m or e  pr om i s s or y not es  i n s uch f or m  payabl e  t o t he  or der  of  t he  payee  nam ed t her e i n.  2. 6 I nt e r es t  Ra t es  and Le t t e r  of  Cr edi t  Fee :  Ra t es ,  Paym ent s ,  and Ca l cul a t i ons .  ( a )  I nt e r es t  Ra t es .  Except  as  pr ovi ded i n Sec t i on 2. 6( c ) ,  a l l  Loans  and ot her  Obl i ga t i ons  ( except  f or  undr awn Le t t e r s  of  Cr edi t )  t ha t  have  been char ged t o t he  Loan Account  pur s uant  t o t he  t e r m s  her eof  s ha l l  bear  i nt e r es t  a s  f ol l ows :  ( i )  i f  t he  r e l evant  Obl i ga t i on i s  a  LI BORSOFR Rat e  Loan,  a t  a  pe r  annum  r a t e  equa l  t o t he  LI BOR

Rat eTer m  SOFR pl us  t he  LI BORSOFR Rat e  M ar gi n,  and ( i i )  ot her wi s e ,  a t  a  pe r  annum  r a t e  equa l  t o t he  Bas e  Ra t e  pl us  t he  Bas e  Ra t e  M ar gi n.  ( b)  Le t t e r  of  Cr edi t  Fee .  Bor r ower  s ha l l  pay Agent  ( f or  t he  r a t abl e  benef i t  of  t he  Revol ver  Lender s ) ,  a  Le t t e r  of  Cr edi t  f ee  ( t he  " Le t t e r  of  Cr edi t  Fee”)  ( whi ch f ee  s ha l l  be  i n addi t i on t o t he  f r ont i ng f ees  and com m i s s i ons ,  ot her  f ees ,  char ges  and expens es  s e t  f or t h i n Sec t i on 2. 11( k) )  t ha t  s ha l l  acc r ue  a t  a  pe r  annum  r a t e  equa l  t o t he  LI BORSOFR Rat e  M ar gi n t i m es  t he  Le t t e r  of  Cr edi t  Us age .  ( c )  Def aul t  Ra t e .  Upon t he  occur r ence  and dur i ng t he  cont i nua t i on of  an Event  of  Def aul t  and a t  t he  e l ec t i on of  Agent  or  t he  Requi r ed Lender s ,  ( i )  a l l  Loans  and ot her  Obl i ga t i ons  ( except  f or  undr awn Le t t e r s  of  Cr edi t )  t ha t  have  been char ged t o t he  Loan Account  pur s uant  t o t he  t e r m s  her eof  s ha l l  bear  i nt e r es t  a t  a  pe r  annum  r a t e  equa l  t o 2 per cent age  poi nt s  above  t he  per  annum  r a t e  ot her wi s e  appl i cabl e  t he r eunder ,  and



 

25 126471205_8 166393043_2 ( i i )  t he  Le t t e r  of  Cr edi t  Fee  s ha l l  be  i nc r eas ed t o 2 per cent age  poi nt s  above  t he  per  annum  r a t e  ot her wi s e  appl i cabl e  her eunder .  ( d)  Paym ent .  Except  t o t he  ext ent  pr ovi ded t o t he  cont r a r y i n Sec t i on 2. 10,  Sec t i on 2. 11( k) ,  Sec t i on 2. 12( a )  or  Sec t i on 2. 12( b) ( i v) ,  ( i )  a l l  i nt e r es t ,  a l l  Le t t e r  of  Cr edi t  Fees  and a l l  ot her  f ees  payabl e  her eunder  or  under  any of  t he  ot her  Loan Docum ent s  s ha l l  be  due  and payabl e ,  i n a r r ea r s ,  on t he  f i r s t  day of  each m ont h and ( i i )  a l l  cos t s  and expens es  payabl e  her eunder  or  under  any of  t he  ot her  Loan Docum ent s ,  and a l l  Lender  Gr oup Expens es  s ha l l  be  due  and payabl e  on t he  ea r l i e r  of  ( x)  t he  f i r s t  day of  t he  m ont h f ol l owi ng t he  da t e  on whi ch t he  appl i cabl e  cos t s ,  expens es ,  or  Lender  Gr oup Expens es  wer e  f i r s t  i ncur r ed or  ( y)  t he  da t e  on whi ch dem and t her e f or  i s  m ade  by Agent  ( i t  be i ng acknowl edged and agr eed t ha t  any char gi ng of  s uch cos t s ,  expens es  or  Lender  Gr oup Expens es  t o t he  Loan Account  pur s uant  t o t he  pr ovi s i ons  of  t he  f ol l owi ng s ent ence  s ha l l  be  deem ed t o cons t i t ut e  a
dem and f or  paym ent  t he r eof  f or  t he  pur pos es  of  t hi s  s ubc l aus e  ( y) ) .  Bor r ower  her eby aut hor i zes  Agent ,  f r om  t i m e  t o t i m e  wi t hout  pr i or  not i ce  t o Bor r ower ,  t o char ge  t o t he  Loan Account  ( A)  on t he  f i r s t  day of  each m ont h,  a l l  i nt e r es t  acc r ued dur i ng t he  pr i or  m ont h on t he  Bas e  Ra t e  Loans ,  ( B)  a t  t he  t i m es  i ndi ca t ed i n Sec t i on 2. 12( a )  or  Sec t i on 2. 12( b) ( i v) ,  a s  appl i cabl e ,  a l l  i nt e r es t  acc r ued dur i ng t he  appl i cabl e  per i od on t he  LI BORSOFR Rat e  Loans ,  ( C)  on t he  f i r s t  day of  each m ont h,  a l l  Le t t e r  of  Cr edi t  Fees  accr ued or  char geabl e  her eunder  dur i ng t he  pr i or  m ont h,  ( D)  as  and when i ncur r ed or  accr ued,  a l l  f ees  and cos t s  pr ovi ded f or  i n Sec t i on 2. 10( a )  or  ( c )  ( E)  on t he  f i r s t  day of  each m ont h,  t he  Unus ed Li ne  Fee  accr ued dur i ng t he  pr i or  m ont h pur s uant  t o Sec t i on 2. 10( b) ,  ( F)  as  and when due  and payabl e ,  a l l  ot her  f ees  payabl e  her eunder  or  under  any of  t he  ot her  Loan Docum ent s ,  ( G)  as  and when i ncur r ed or  accr ued,  t he  f r ont i ng f ees  and a l l  com m i s s i ons ,  ot her  f ees ,  char ges  and expens es  pr ovi ded f or  i n Sec t i on 2. 11( k) ,  ( H)  as

and when i ncur r ed or  accr ued,  a l l  ot her  Lender  Gr oup Expens es ,  and ( I )  a s  and when due  and payabl e  a l l  ot her  paym ent  obl i ga t i ons  payabl e  under  any Loan Docum ent  or  any Bank Pr oduc t  Agr eem ent  ( i nc l udi ng any am ount s  due  and payabl e  t o t he  Bank Pr oduc t  Pr ovi der s  i n r es pec t  of  Bank Pr oduc t s ) .  Al l  am ount s  ( i nc l udi ng i nt e r es t ,  f ees ,  cos t s ,  expens es ,  Lender  Gr oup Expens es ,  or  ot her  am ount s  payabl e  her eunder  or  under  any ot her  Loan Docum ent  or  under  any Bank Pr oduc t  Agr eem ent )  char ged t o t he  Loan Account  s ha l l  t he r eupon cons t i t ut e  Revol vi ng Loans  or  Fl oor pl an Loans  her eunder  ( as  de t e r m i ned by Agent ) ,  s ha l l  cons t i t ut e  Obl i ga t i ons  her eunder ,  and s ha l l  i ni t i a l l y accr ue  i nt e r es t  a t  t he  r a t e  t hen appl i cabl e  t o Loans  t ha t  a r e  Bas e  Ra t e  Loans  ( unl es s  and unt i l  conver t ed i nt o LI BORSOFR Rat e  Loans  i n accor dance  wi t h t he  t e r m s  of  t hi s  Agr eem ent ) .  Not wi t hs t andi ng t he  f or egoi ng,  Bor r ower ,  t he  Lender s  and t he  Agent  her eby agr ee  t ha t  any and a l l  i nt e r es t  on t he  " Loans ”  under  and as  def i ned i n t he  Exi s t i ng Cr edi t  Agr eem ent  t ha t  i s  acc r ued and unpa i d
as  of  t he  Cl os i ng Dat e  s ha l l  be  due  and payabl e  by Bor r ower  on t he  Cl os i ng Dat e .  ( e )  Com put a t i on.  Al l  i nt e r es t  and f ees  char geabl e  under  t he  Loan Docum ent s  s ha l l  be  com put ed on t he  bas i s  of  a  360 day year ,  i n each cas e ,  f or  t he  ac t ua l  num ber  of  days  e l aps ed i n t he  per i od dur i ng whi ch t he  i nt e r es t  or  f ees  accr ue .  I n t he  event  t he  Bas e  Ra t e  i s  changed f r om  t i m e  t o t i m e  her eaf t e r ,  t he  r a t es  of  i nt e r es t  he r eunder  bas ed upon t he  Bas e  Ra t e  aut om at i ca l l y and i m m edi a t e l y s ha l l  be  i nc r eas ed or  decr eas ed by an am ount  equa l  t o s uch change  i n t he  Bas e  Ra t e .  ( f )  I nt ent  t o Li m i t  Char ges  t o M axi m um  Lawf ul  Ra t e .  I n no event  s ha l l  t he  i nt e r es t  r a t e  or  r a t es  payabl e  under  t hi s  Agr eem ent ,  pl us  any ot her  am ount s  pa i d i n connec t i on her ewi t h,  exceed t he  hi ghes t  r a t e  per m i s s i bl e  under  any l aw t ha t  a  cour t  of  com pet ent  j ur i s di c t i on



 

26 126471205_8 166393043_2 s ha l l ,  i n a  f i na l  de t e r m i na t i on,  deem  appl i cabl e .  Bor r ower  and t he  Lender  Gr oup,  i n execut i ng and de l i ver i ng t hi s  Agr eem ent ,  i nt end l ega l l y t o agr ee  upon t he  r a t e  or  r a t es  of  i nt e r es t  and m anner  of  paym ent  s t a t ed wi t hi n i t ;  pr ovi ded,  t ha t ,  anyt hi ng cont a i ned her e i n t o t he  cont r a r y not wi t hs t andi ng,  i f  s uch r a t e  or  r a t es  of  i nt e r es t  or  m anner  of  paym ent  exceeds  t he  m axi m um  a l l owabl e  under  appl i cabl e  l aw,  t hen,  i ps o f ac t o,  a s  of  t he  da t e  of  t hi s  Agr eem ent ,  Bor r ower  i s  and s ha l l  be  l i abl e  onl y f or  t he  paym ent  of  s uch m axi m um  am ount  as  i s  a l l owed by l aw,  and paym ent  r ece i ved f r om  Bor r ower  i n exces s  of  s uch l ega l  m axi m um ,  whenever  r ece i ved,  s ha l l  be  appl i ed t o r educe  t he  pr i nc i pa l  ba l ance  of  t he  Obl i ga t i ons  t o t he  ext ent  of  s uch exces s .  2. 7 Cr edi t i ng Paym ent s .  The  r ece i pt  of  any paym ent  i t em  by Agent  s ha l l  not  be  r equi r ed t o be  cons i der ed a  paym ent  on account  unl es s  s uch paym ent  i t em  i s  a  wi r e  t r ans f e r  of  i m m edi a t e l y ava i l abl e  f eder a l  f unds  m ade  t o Agent ’ s  Account  or  unl es s  and unt i l  s uch
paym ent  i t em  i s  honor ed when pr es ent ed f or  paym ent .  Shoul d any paym ent  i t em  not  be  honor ed when pr es ent ed f or  paym ent ,  t hen Bor r ower  s ha l l  be  deem ed not  t o have  m ade  s uch paym ent  and i nt e r es t  s ha l l  be  ca l cul a t ed accor di ngl y.  Anyt hi ng t o t he  cont r a r y cont a i ned her e i n not wi t hs t andi ng,  any paym ent  i t em  s ha l l  be  deem ed r ece i ved by Agent  onl y i f  i t  i s  r ece i ved i nt o Agent ’ s  Account  on a  Bus i nes s  Day on or  be f or e  1: 30 p. m .  I f  any paym ent  i t em  i s  r ece i ved i nt o Agent ’ s  Account  on a  non- Bus i nes s  Day or  a f t e r  1: 30 p. m .  on a  Bus i nes s  Day ( unl es s  Agent ,  i n i t s  s ol e  di s c r e t i on,  e l ec t s  t o c r edi t  i t  on t he  da t e  r ece i ved) ,  i t  s ha l l  be  deem ed t o have  been r ece i ved by Agent  as  of  t he  openi ng of  bus i nes s  on t he  i m m edi a t e l y f ol l owi ng Bus i nes s  Day.  2. 8 Des i gna t ed Account .  Agent  i s  aut hor i zed t o m ake  t he  Revol vi ng Loans  and t he  Fl oor pl an Loans ,  and I s s ui ng Bank i s  aut hor i zed t o i s s ue  t he  Le t t e r s  of  Cr edi t ,  under  t hi s  Agr eem ent  bas ed upon t e l ephoni c  or  ot her  i ns t r uc t i ons  r ece i ved f r om  anyone  pur por t i ng t o be  an Aut hor i zed Per s on or ,  wi t hout
i ns t r uc t i ons ,  i f  pur s uant  t o Sec t i on 2. 6( d) .  Bor r ower  agr ees  t o es t abl i s h and m ai nt a i n t he  Des i gna t ed Account  wi t h t he  Des i gna t ed Account  Bank f or  t he  pur pos e  of  r ece i vi ng t he  pr oceeds  of  t he  Revol vi ng Loans  and Fl oor pl an Loans  r eques t ed by Bor r ower  and m ade  by Agent  or  t he  Lender s  her eunder .  Unl es s  ot her wi s e  agr eed by Agent  and Bor r ower ,  any Revol vi ng Loan,  Fl oor pl an Loan or  Swi ng Loan r eques t ed by Bor r ower  and m ade  by Agent  or  t he  Lender s  her eunder  s ha l l  be  m ade  t o t he  Des i gna t ed Account .  2. 9 M ai nt enance  of  Loan Account ;  St a t em ent s  of  Obl i ga t i ons .  Agent  s ha l l  m ai nt a i n an account  on i t s  books  i n t he  nam e of  Bor r ower  ( t he  " Loan Account ” )  on whi ch Bor r ower  wi l l  be  char ged wi t h a l l  Fl oor pl an Loans  ( i nc l udi ng Ext r aor di nar y Fl oor pl an Advances  and Fl oor pl an Swi ng Loans ) ,  a l l  Revol vi ng Loans  ( i nc l udi ng Ext r aor di nar y Revol ver  Advances  and Revol ver  Swi ng Loans )  m ade  by Agent ,  a  Swi ng Lender ,  or  t he  Lender s  t o Bor r ower  or  f or  Bor r ower ’ s  account ,  t he  Le t t e r s  of  Cr edi t  i s s ued or  a r r anged by I s s ui ng Bank f or  Bor r ower ’ s  account ,  and wi t h a l l

ot her  paym ent  Obl i ga t i ons  her eunder  or  under  t he  ot her  Loan Docum ent s ,  i nc l udi ng,  accr ued i nt e r es t ,  f ees  and expens es ,  and Lender  Gr oup Expens es .  I n accor dance  wi t h Sec t i on 2. 7,  t he  Loan Account  wi l l  be  c r edi t ed wi t h a l l  paym ent s  r ece i ved by Agent  f r om  Bor r ower  or  f or  Bor r ower ’ s  account .  Agent  s ha l l  m ake  ava i l abl e  t o Bor r ower  m ont hl y s t a t em ent s  r egar di ng t he  Loan Account ,  i nc l udi ng t he  pr i nc i pa l  am ount  of  t he  Fl oor pl an Loans  and t he  Revol vi ng Loans ,  i nt e r es t  acc r ued her eunder ,  f ees  accr ued or  char ged her eunder  or  under  t he  ot her  Loan Docum ent s ,  and a  s um m ar y i t em i za t i on of  a l l  char ges  and expens es  cons t i t ut i ng Lender  Gr oup Expens es  accr ued her eunder  or  under  t he  ot her  Loan Docum ent s ,  and each s uch s t a t em ent ,  abs ent  m ani f es t  e r r or ,  s ha l l  be  conc l us i ve l y pr es um ed t o be  cor r ec t  and accur a t e  and cons t i t ut e  an account  s t a t ed be t ween Bor r ower  and t he  Lender  Gr oup unl es s ,  wi t hi n 30 days  a f t e r  Agent  f i r s t  m akes  s uch a  s t a t em ent



 

27 126471205_8 166393043_2 ava i l abl e  t o Bor r ower ,  Bor r ower  s ha l l  de l i ve r  t o Agent  wr i t t en obj ec t i on t he r e t o des cr i bi ng t he  e r r or  or  e r r or s  cont a i ned i n s uch s t a t em ent .  2. 10 Fees .  ( a )  Agent  Fees .  Bor r ower  s ha l l  pay t o Agent ,  f or  t he  account  of  Agent ,  a s  and when due  and payabl e  under  t he  t e r m s  of  t he  Fee  Le t t e r ,  t he  f ees  s e t  f or t h i n t he  Fee  Le t t e r .  ( b)  Unus ed Li ne  Fee .  Bor r ower  s ha l l  pay t o Agent ,  f or  t he  r a t abl e  account  of  t he  Lender s ,  an unus ed l i ne  f ee  ( t he  " Unus ed Li ne  Fee”)  i n an am ount  equa l  t o 0. 25%  per  annum  t i m es  t he  r es ul t  of  ( i )  t he  aggr ega t e  am ount  of  t he  Com m i t m ent s ,  l e s s  ( i i )  t he  aver age  am ount  of  t he  Aggr ega t e  Us age  dur i ng t he  i m m edi a t e l y pr ecedi ng m ont h ( or  por t i on t he r eof ) ,  whi ch Unus ed Li ne  Fee  s ha l l  be  due  and payabl e  on t he  f i r s t  day of  each m ont h f r om  and a f t e r  t he  Cl os i ng Dat e  up t o t he  f i r s t  day of  t he  m ont h pr i or  t o t he  da t e  on whi ch t he  Obl i ga t i ons  a r e  pa i d i n f ul l  and on t he  da t e  on whi ch t he  Obl i ga t i ons  a r e  pa i d i n f ul l .  Not wi t hs t andi ng t he  f or egoi ng,  Bor r ower ,  t he  Lender s  and t he  Agent  her eby
agr ee  t ha t  any and a l l  " Unus ed Li ne  Fee”  under  and as  def i ned i n t he  Exi s t i ng Cr edi t  Agr eem ent  t ha t  a r e  accr ued and unpa i d as  of  t he  Cl os i ng Dat e  s ha l l  be  due  and payabl e  by Bor r ower  on t he  Cl os i ng Dat e .  ( c )  Fi e l d Exam i na t i on and Ot her  Fees .  Bor r ower  s ha l l  pay t o Agent ,  f i e l d exam i na t i on,  appr a i s a l ,  and va l ua t i on f ees  and char ges ,  a s  and when i ncur r ed or  char geabl e ,  a s  f ol l ows  ( i )  a  f ee  of  $1, 000 per  day,  pe r  exam i ner ,  pl us  out - of - pocke t  expens es  ( i nc l udi ng t r ave l ,  m ea l s ,  and l odgi ng)  f or  each f i e l d exam i na t i on of  Bor r ower  per f or m ed by per s onne l  em pl oyed by Agent ,  and ( i i )  t he  f ees  or  char ges  pa i d or  i ncur r ed by Agent  ( but ,  i n any event ,  no l es s  t han a  char ge  of  $1, 000 per  day,  pe r  Per s on,  pl us  out - of - pocke t  expens es  ( i nc l udi ng t r ave l ,  m ea l s ,  and l odgi ng) )  i f  i t  e l ec t s  t o em pl oy t he  s e r vi ces  of  one  or  m or e  t hi r d Per s ons  t o per f or m  f i e l d exam i na t i ons  of  Bor r ower  or  i t s  Subs i di a r i es ,  t o es t abl i s h e l ec t r oni c  col l a t e r a l  r epor t i ng s ys t em s ,  t o appr a i s e  t he  Col l a t e r a l ,  or  any por t i on t he r eof ,  or  t o as s es s  Bor r ower ’ s  or  i t s

Subs i di a r i es ’  bus i nes s  va l ua t i on;  pr ovi ded,  t ha t  s o l ong as  no Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng,  Bor r ower  s ha l l  not  be  obl i ga t ed t o r e i m bur s e  Agent  f or  m or e  t han one  ( 1)  f i e l d exam i na t i ons  dur i ng any ca l endar  year  or  m or e  t han t wo ( 2)  appr a i s a l s  of  t he  Col l a t e r a l  dur i ng any ca l endar  year ;  pr ovi ded,  f ur t her ,  t ha t  Bor r ower  s ha l l  be  obl i ga t ed t o r e i m bur s e  Agent  f or  a  s econd f i e l d exam i na t i on and a  t hi r d Col l a t e r a l  appr a i s a l  pe r f or m ed i n any ca l endar  year  i f  any Repor t i ng Per i od occur s  dur i ng s uch ca l endar  year .  2. 11 Le t t e r s  of  Cr edi t .  ( a )  Subj ec t  t o t he  t e r m s  and condi t i ons  of  t hi s  Agr eem ent ,  upon t he  r eques t  of  Bor r ower  on beha l f  of  i t s e l f  or  any of  i t s  Subs i di a r i es  or  a f f i l i a t es ,  m ade  i n accor dance  her ewi t h,  and pr i or  t o t he  M at ur i t y Dat e ,  I s s ui ng Bank agr ees  t o i s s ue  a  r eques t ed Le t t e r  of  Cr edi t  f or  t he  account  of  Bor r ower .  By s ubm i t t i ng a  r eques t  t o I s s ui ng Bank f or  t he  i s s uance  of  a  Le t t e r  of  Cr edi t ,  Bor r ower  s ha l l  be  deem ed t o have  r eques t ed t ha t  I s s ui ng Bank i s s ue  t he  r eques t ed Le t t e r  of  Cr edi t .  Each
r eques t  f or  t he  i s s uance  of  a  Le t t e r  of  Cr edi t ,  or  t he  am endm ent ,  r enewal ,  or  ext ens i on of  any out s t andi ng Le t t e r  of  Cr edi t ,  s ha l l  be  i r r evocabl e  and s ha l l  be  m ade  i n wr i t i ng by an Aut hor i zed Per s on and de l i ver ed t o I s s ui ng Bank vi a  t e l e f acs i m i l e  or  ot her  e l ec t r oni c  m et hod of  t r ans m i s s i on r eas onabl y accept abl e  t o I s s ui ng Bank and r eas onabl y i n advance  of  t he  r eques t ed da t e  of  i s s uance ,  am endm ent ,  r enewal ,  or  ext ens i on.  Each s uch r eques t  s ha l l  be  i n f or m  and s ubs t ance  r eas onabl y



 

28 126471205_8 166393043_2 s a t i s f ac t or y t o I s s ui ng Bank and ( i )  s ha l l  s pec i f y ( A)  t he  am ount  of  s uch Le t t e r  of  Cr edi t ,  ( B)  t he  da t e  of  i s s uance ,  am endm ent ,  r enewal ,  or  ext ens i on of  s uch Le t t e r  of  Cr edi t ,  ( C)  t he  pr opos ed expi r a t i on da t e  of  s uch Le t t e r  of  Cr edi t ,  ( D)  t he  nam e and addr es s  of  t he  benef i c i a r y of  t he  Le t t e r  of  Cr edi t ,  and ( E)  s uch ot her  i nf or m at i on ( i nc l udi ng,  t he  condi t i ons  t o dr awi ng,  and,  i n t he  cas e  of  an am endm ent ,  r enewal ,  or  ext ens i on,  i dent i f i ca t i on of  t he  Le t t e r  of  Cr edi t  t o be  s o am ended,  r enewed,  or  ext ended)  as  s ha l l  be  neces s a r y t o pr epar e ,  am end,  r enew,  or  ext end s uch Le t t e r  of  Cr edi t ,  and ( i i )  s ha l l  be  accom pani ed by s uch I s s uer  Docum ent s  as  Agent  or  I s s ui ng Bank m ay r eques t  or  r equi r e ,  t o t he  ext ent  t ha t  s uch r eques t s  or  r equi r em ent s  a r e  cons i s t ent  wi t h t he  I s s uer  Docum ent s  t ha t  I s s ui ng Bank gener a l l y r eques t s  f or  Le t t e r s  of  Cr edi t  i n s i m i l a r  c i r cum s t ances .  Bank’ s  r ecor ds  of  t he  cont ent  of  any s uch r eques t  wi l l  be  conc l us i ve .  Anyt hi ng cont a i ned her e i n t o t he  cont r a r y not wi t hs t andi ng,  I s s ui ng Bank
m ay,  but  s ha l l  not  be  obl i ga t ed t o,  i s s ue  a  Le t t e r  of  Cr edi t  t ha t  s uppor t s  t he  obl i ga t i ons  of  Bor r ower  or  i t s  Subs i di a r i es  i n r es pec t  of  ( x)  a  l eas e  of  r ea l  pr oper t y,  or  ( y)  an em pl oym ent  cont r ac t .  ( b)  I s s ui ng Bank s ha l l  have  no obl i ga t i on t o i s s ue  a  Le t t e r  of  Cr edi t  i f  any of  t he  f ol l owi ng woul d r es ul t  a f t e r  gi vi ng e f f ec t  t o t he  r eques t ed i s s uance :  ( i )  t he  Le t t e r  of  Cr edi t  Us age  woul d exceed $75, 000, 000,  or  ( i i )  t he  Le t t e r  of  Cr edi t  Us age  woul d exceed t he  M axi m um  Revol ver  Am ount  l es s  t he  out s t andi ng am ount  of  Revol ver  Loans  ( i nc l udi ng Revol ver  Swi ng Loans ) ,  or  ( i i i )  t he  Le t t e r  of  Cr edi t  Us age  woul d exceed t he  Revol ver  Bor r owi ng Bas e  a t  s uch t i m e  l es s  t he  out s t andi ng pr i nc i pa l  ba l ance  of  Revol ver  Loans  ( i nc l us i ve  of  Revol ver  Swi ng Loans )  a t  s uch t i m e .  ( c )  I n t he  event  t he r e  i s  a  Def aul t i ng Lender  as  of  t he  da t e  of  any r eques t  f or  t he  i s s uance  of  a  Le t t e r  of  Cr edi t ,  t he  I s s ui ng Bank s ha l l  not  be  r equi r ed t o i s s ue  or  a r r ange  f or  s uch Le t t e r  of  Cr edi t  t o t he  ext ent  ( i )  t he  Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  wi t h r es pec t

t o s uch Le t t e r  of  Cr edi t  m ay not  be  r ea l l oca t ed pur s uant  t o Sec t i on 2. 3( g) ( i i ) ,  or  ( i i )  t he  I s s ui ng Bank has  not  ot her wi s e  ent e r ed i nt o a r r angem ent s  r eas onabl y s a t i s f ac t or y t o i t  and Bor r ower  t o e l i m i na t e  t he  I s s ui ng Bank’ s  r i s k wi t h r es pec t  t o t he  par t i c i pa t i on i n s uch Le t t e r  of  Cr edi t  of  t he  Def aul t i ng Lender ,  whi ch a r r angem ent s  m ay i nc l ude  Bor r ower  cas h col l a t e r a l i z i ng s uch Def aul t i ng Lender ’ s  Le t t e r  of  Cr edi t  Expos ur e  i n accor dance  wi t h Sec t i on 2. 3( g) ( i i ) .  Addi t i ona l l y,  I s s ui ng Bank s ha l l  have  no obl i ga t i on t o i s s ue  a  Le t t e r  of  Cr edi t  i f  ( A)  any or der ,  j udgm ent ,  or  decr ee  of  any Gover nm ent a l  Aut hor i t y or  a r bi t r a t or  s ha l l ,  by i t s  t e r m s ,  pur por t  t o enj oi n or  r es t r a i n I s s ui ng Bank f r om  i s s ui ng s uch Le t t e r  of  Cr edi t ,  or  any l aw appl i cabl e  t o I s s ui ng Bank or  any r eques t  or  di r ec t i ve  ( whe t her  or  not  havi ng t he  f or ce  of  l aw)  f r om  any Gover nm ent a l  Aut hor i t y wi t h j ur i s di c t i on over  I s s ui ng Bank s ha l l  pr ohi bi t  or  r eques t  t ha t  I s s ui ng Bank r e f r a i n f r om  t he  i s s uance  of  l e t t e r s  of  c r edi t  gener a l l y or  s uch Le t t e r  of  Cr edi t  i n par t i cul a r ,
( B)  t he  i s s uance  of  s uch Le t t e r  of  Cr edi t  woul d vi ol a t e  one  or  m or e  pol i c i es  of  I s s ui ng Bank appl i cabl e  t o l e t t e r s  of  c r edi t  gener a l l y,  or  ( C)  i f  am ount s  dem anded t o be  pa i d under  any Le t t e r  of  Cr edi t  wi l l  or  m ay not  be  i n Uni t ed St a t es  Dol l a r s .  ( d)  Any I s s ui ng Bank ( ot her  t han Bank of  Am er i ca  or  any of  i t s  Af f i l i a t es )  s ha l l  not i f y Agent  i n wr i t i ng no l a t e r  t han t he  Bus i nes s  Day i m m edi a t e l y f ol l owi ng t he  Bus i nes s  Day on whi ch s uch I s s ui ng Bank i s s ued any Le t t e r  of  Cr edi t ;  pr ovi ded t ha t  ( i )  unt i l  Agent  advi s es  any



 

29 126471205_8 166393043_2 s uch I s s ui ng Bank t ha t  t he  pr ovi s i ons  of  Sec t i on 3. 2 a r e  not  s a t i s f i ed,  or  ( i i )  unl es s  t he  aggr ega t e  am ount  of  t he  Le t t e r s  of  Cr edi t  i s s ued i n any s uch week exceeds  s uch am ount  as  s ha l l  be  agr eed by Agent  and s uch I s s ui ng Bank,  s uch I s s ui ng Bank s ha l l  be  r equi r ed t o s o not i f y Agent  i n wr i t i ng onl y once  each week of  t he  Le t t e r s  of  Cr edi t  i s s ued by s uch I s s ui ng Bank dur i ng t he  i m m edi a t e l y pr ecedi ng week as  wel l  a s  t he  da i l y am ount s  out s t andi ng f or  t he  pr i or  week,  s uch not i ce  t o be  f ur ni s hed on s uch day of  t he  week as  Agent  and s uch I s s ui ng Bank m ay agr ee .  Bor r ower  and t he  Lender  Gr oup her eby acknowl edge  and agr ee  t ha t  a l l  Exi s t i ng Le t t e r s  of  Cr edi t  s ha l l  cons t i t ut e  Le t t e r s  of  Cr edi t  under  t hi s  Agr eem ent  on and a f t e r  t he  Cl os i ng Dat e  wi t h t he  s am e e f f ec t  as  i f  s uch Exi s t i ng Le t t e r s  of  Cr edi t  wer e  i s s ued by I s s ui ng Bank a t  t he  r eques t  of  Bor r ower  on t he  Cl os i ng Dat e .  Each Le t t e r  of  Cr edi t  s ha l l  be  i n f or m  and s ubs t ance  r eas onabl y accept abl e  t o I s s ui ng Bank,  i nc l udi ng t he  r equi r em ent  t ha t  t he  am ount s
payabl e  t he r eunder  m us t  be  payabl e  i n Dol l a r s .  I f  I s s ui ng Bank m akes  a  paym ent  under  a  Le t t e r  of  Cr edi t ,  Bor r ower  s ha l l  pay t o Agent  an am ount  equa l  t o t he  appl i cabl e  Le t t e r  of  Cr edi t  Di s bur s em ent  on t he  Bus i nes s  Day s uch Le t t e r  of  Cr edi t  Di s bur s em ent  i s  m ade  and,  i n t he  abs ence  of  s uch paym ent ,  t he  am ount  of  t he  Le t t e r  of  Cr edi t  Di s bur s em ent  i m m edi a t e l y and aut om at i ca l l y s ha l l  be  deem ed t o be  a  Revol ver  Loan her eunder  ( not wi t hs t andi ng any f a i l ur e  t o s a t i s f y any condi t i on pr ecedent  s e t  f or t h i n Sec t i on 3)  and,  i ni t i a l l y,  s ha l l  bear  i nt e r es t  a t  t he  r a t e  t hen appl i cabl e  t o Revol ver  Loans  t ha t  a r e  Bas e  Ra t e  Loans .  I f  a  Le t t e r  of  Cr edi t  Di s bur s em ent  i s  deem ed t o be  a  Revol ver  Loan her eunder ,  Bor r ower ’ s  obl i ga t i on t o pay t he  am ount  of  s uch Le t t e r  of  Cr edi t  Di s bur s em ent  t o I s s ui ng Bank s ha l l  be  aut om at i ca l l y conver t ed i nt o an obl i ga t i on t o pay t he  r es ul t i ng Revol ver  Loan.  Pr om pt l y f ol l owi ng r ece i pt  by Agent  of  any paym ent  f r om  Bor r ower  pur s uant  t o t hi s  pa r agr aph,  Agent  s ha l l  di s t r i but e  s uch paym ent  t o I s s ui ng Bank or ,  t o
t he  ext ent  t ha t  Revol ver  Lender s  have  m ade  paym ent s  pur s uant  t o Sec t i on 2. 11( e )  t o r e i m bur s e  I s s ui ng Bank,  t hen t o Revol ver  Lender s  and I s s ui ng Bank as  t he i r  i nt e r es t s  m ay appear .  ( e )  Pr om pt l y f ol l owi ng r ece i pt  of  a  not i ce  of  a  Le t t e r  of  Cr edi t  Di s bur s em ent  pur s uant  t o Sec t i on 2. 11( d) ,  each Revol ver  Lender  agr ees  t o f und i t s  Pr o Ra t a  Shar e  of  any Revol ver  Loan deem ed m ade  pur s uant  t o Sec t i on 2. 11( d)  on t he  s am e t e r m s  and condi t i ons  as  i f  Bor r ower  had r eques t ed t he  am ount  t he r eof  as  a  Revol ver  Loan and Agent  s ha l l  pr om pt l y pay t o I s s ui ng Bank t he  am ount s  s o r ece i ved by i t  f r om  t he  Revol ver  Lender s .  By t he  i s s uance  of  a  Le t t e r  of  Cr edi t  ( or  an am endm ent ,  r enewal ,  or  ext ens i on of  a  Le t t e r  of  Cr edi t )  and wi t hout  any f ur t her  ac t i on on t he  par t  of  I s s ui ng Bank or  t he  Revol ver  Lender s ,  I s s ui ng Bank s ha l l  be  deem ed t o have  gr ant ed t o each Revol ver  Lender ,  and each Revol ver  Lender  s ha l l  be  deem ed t o have  pur chas ed,  a  pa r t i c i pa t i on i n each Le t t e r  of  Cr edi t  i s s ued by I s s ui ng Bank,  i n an am ount  equa l  t o i t s  Pr o Ra t a  Shar e  of  s uch
Let t e r  of  Cr edi t ,  and each s uch.  Revol ver  Lender  agr ees  t o pay t o Agent ,  f or  t he  account  of  I s s ui ng Bank,  s uch Revol ver  Lender ’ s  Pr o Ra t a  Shar e  of  any Le t t e r  of  Cr edi t  Di s bur s em ent  m ade  by I s s ui ng Bank under  t he  appl i cabl e  Le t t e r  of  Cr edi t .  I n cons i der a t i on and i n f ur t her ance  of  t he  f or egoi ng,  each Revol ver  Lender  her eby abs ol ut e l y and uncondi t i ona l l y agr ees  t o pay t o Agent ,  f or  t he  account  of  I s s ui ng Bank,  s uch Revol ver  Lender ’ s  Pr o Ra t a  Shar e  of  each Le t t e r  of  Cr edi t  Di s bur s em ent  m ade  by I s s ui ng Bank and not  r e i m bur s ed by Bor r ower  on t he  da t e  due  as  pr ovi ded i n Sec t i on 2. 11( d) ,  or  of  any r e i m bur s em ent  paym ent  t ha t  i s  r equi r ed t o be  r e f unded ( or  t ha t  Agent  or  I s s ui ng Bank e l ec t s ,  bas ed upon t he  advi ce  of  couns e l ,  t o r e f und)  t o Bor r ower  f or  any r eas on.  Each Revol ver  Lender  acknowl edges  and agr ees  t ha t  i t s  obl i ga t i on t o de l i ve r  t o Agent ,  f or  t he  account  of  I s s ui ng Bank,  an am ount  equa l  t o i t s  r es pec t i ve  Pr o Ra t a  Shar e  of  each Le t t e r  of  Cr edi t  Di s bur s em ent  pur s uant  t o t hi s  Sec t i on 2. 11( e )  s ha l l  be  abs ol ut e  and uncondi t i ona l  and

s uch r em i t t ance  s ha l l  be  m ade  not wi t hs t andi ng t he  occur r ence  or  cont i nua t i on of  an Event  of  Def aul t  or  Def aul t  or  t he  f a i l ur e  t o s a t i s f y any condi t i on s e t  f or t h i n Sec t i on 3.  I f  any s uch Revol ver  Lender  f a i l s  t o m ake  ava i l abl e  t o Agent  t he  am ount  of  s uch Revol ver  Lender ’ s



 

30 126471205_8 166393043_2 Pr o Ra t a  Shar e  of  a  Le t t e r  of  Cr edi t  Di s bur s em ent  as  pr ovi ded i n t hi s  Sec t i on,  s uch Revol ver  Lender  s ha l l  be  deem ed t o be  a  Def aul t i ng Lender  and Agent  ( f or  t he  account  of  I s s ui ng Bank)  s ha l l  be  ent i t l ed t o r ecover  s uch am ount  on dem and f r om  s uch Revol ver  Lender  t oge t her  wi t h i nt e r es t  t he r eon a t  t he  Def aul t i ng Lender  Ra t e  unt i l  pa i d i n f ul l .  ( f )  Bor r ower  agr ees  t o i ndem ni f y,  de f end and hol d har m l es s  each m em ber  of  t he  Lender  Gr oup ( i nc l udi ng I s s ui ng Bank and i t s  br anches ,  Af f i l i a t es ,  and cor r es pondent s )  and each s uch Per s on’ s  r es pec t i ve  di r ec t or s ,  of f i ce r s ,  em pl oyees ,  a t t or neys  and agent s  ( each,  i nc l udi ng I s s ui ng Bank,  a  " Le t t e r  of  Cr edi t  Re l a t ed Per s on”)  ( t o t he  f ul l es t  ext ent  pe r m i t t ed by l aw)  f r om  and aga i ns t  any and a l l  c l a i m s ,  dem ands ,  s ui t s ,  ac t i ons ,  i nves t i ga t i ons ,  pr oceedi ngs ,  l i abi l i t i e s ,  f i nes ,  cos t s ,  pena l t i es ,  and dam ages ,  and a l l  r eas onabl e  f ees  and di s bur s em ent s  of  a t t or neys ,  exper t s ,  or  cons ul t ant s  and a l l  ot her  cos t s  and expens es  ac t ua l l y i ncur r ed i n connec t i on t her ewi t h or  i n
connec t i on wi t h t he  enf or cem ent  of  t hi s  i ndem ni f i ca t i on ( as  and when t hey a r e  i ncur r ed and i r r es pec t i ve  of  whe t her  s ui t  i s  br ought ) ,  whi ch m ay be  i ncur r ed by or  awar ded aga i ns t  any s uch Le t t e r  of  Cr edi t  Re l a t ed Per s on ( ot her  t han Taxes ,  whi ch s ha l l  be  gover ned by Sec t i on 16)  ( t he  " Le t t e r  of  Cr edi t  I ndem ni f i ed Cos t s ” ) ,  and whi ch a r i s e  out  of  or  i n connec t i on wi t h,  or  as  a  r es ul t  of :  ( i )  any Le t t e r  of  Cr edi t  or  any pr e - advi ce  of  i t s  i s s uance ;  ( i i )  any t r ans f e r ,  s a l e ,  de l i ve r y,  s ur r ender  or  endor s em ent  of  any Dr awi ng Docum ent  a t  any t i m e( s )  he l d by any s uch Le t t e r  of  Cr edi t  Re l a t ed Per s on i n connec t i on wi t h any Le t t e r  of  Cr edi t ;  ( i i i )  any ac t i on or  pr oceedi ng a r i s i ng out  of ,  or  i n connec t i on wi t h,  any Le t t e r  of  Cr edi t  ( whe t her  adm i ni s t r a t i ve ,  j udi c i a l  or  i n connec t i on wi t h a r bi t r a t i on) ,  i nc l udi ng any ac t i on or  pr oceedi ng t o com pel  or  r es t r a i n any pr es ent a t i on or  paym ent  under  any Le t t e r  of  Cr edi t ,  or  f or  t he  wr ongf ul  di s honor  of ,  or  honor i ng a  pr es ent a t i on under ,  any Le t t e r  of  Cr edi t ;  ( i v)  any i ndependent  under t aki ngs  i s s ued by t he

benef i c i a r y of  any Le t t e r  of  Cr edi t ;  ( v)  any unaut hor i zed i ns t r uc t i on or  r eques t  m ade  t o I s s ui ng Bank i n connec t i on wi t h any Le t t e r  of  Cr edi t  or  r eques t ed Le t t e r  of  Cr edi t  or  e r r or  i n com put e r  or  e l ec t r oni c  t r ans m i s s i on;  ( vi )  an advi s e r ,  conf i r m er  or  ot her  nom i na t ed per s on s eeki ng t o be  r e i m bur s ed,  i ndem ni f i ed or  com pens a t ed;  ( vi i )  any t hi r d par t y s eeki ng t o enf or ce  t he  r i ght s  of  an appl i cant ,  benef i c i a r y,  nom i na t ed per s on,  t r ans f e r ee ,  a s s i gnee  of  Le t t e r  of  Cr edi t  pr oceeds  or  hol der  of  an i ns t r um ent  or  docum ent ;  ( vi i i )  t he  f r aud,  f or ger y or  i l l ega l  ac t i on of  pa r t i es  ot her  t han t he  Le t t e r  of  Cr edi t  Re l a t ed Per s on;  ( i x)  I s s ui ng Bank’ s  per f or m ance  of  t he  obl i ga t i ons  of  a  conf i r m i ng i ns t i t ut i on or  ent i t y t ha t  wr ongf ul l y di s honor s  a  conf i r m at i on;  or



 

31 126471205_8 166393043_2 ( x)  t he  ac t s  or  om i s s i ons ,  whe t her  r i ght f ul  or  wr ongf ul ,  of  any pr es ent  or  f ut ur e  de  j ur e  or  de  f ac t o gover nm ent a l  or  r egul a t or y aut hor i t y or  caus e  or  event  beyond t he  cont r ol  of  t he  Le t t e r  of  Cr edi t  Re l a t ed Per s on;  i n each cas e ,  i nc l udi ng t ha t  r es ul t i ng f r om  t he  Le t t e r  of  Cr edi t  Re l a t ed Per s on’ s  own negl i gence ;  pr ovi ded,  however ,  t ha t  s uch i ndem ni t y s ha l l  not  be  ava i l abl e  t o any Le t t e r  of  Cr edi t  Re l a t ed Per s on c l a i m i ng i ndem ni f i ca t i on under  c l aus es  ( i )  t hr ough ( x)  above  t o t he  ext ent  t ha t  s uch Le t t e r  of  Cr edi t  I ndem ni f i ed Cos t s  m ay be  f i na l l y de t e r m i ned i n a  f i na l ,  non- appea l abl e  j udgm ent  of  a  cour t  of  com pet ent  j ur i s di c t i on t o have  r es ul t ed di r ec t l y f r om  t he  gr os s  negl i gence  or  wi l l f ul  m i s conduc t  of  t he  Le t t e r  of  Cr edi t  Re l a t ed Per s on c l a i m i ng i ndem ni t y.  Bor r ower  her eby agr ees  t o pay t he  Le t t e r  of  Cr edi t  Re l a t ed Per s on c l a i m i ng i ndem ni t y on dem and f r om  t i m e  t o t i m e  a l l  am ount s  owi ng under  t hi s  Sec t i on 2. 11( f ) .  I f  and t o t he  ext ent  t ha t  t he  obl i ga t i ons  of  Bor r ower  under  t hi s  Sec t i on 2. 11( f )
a r e  unenf or ceabl e  f or  any r eas on,  Bor r ower  agr ees  t o m ake  t he  m axi m um  cont r i but i on t o t he  Le t t e r  of  Cr edi t  I ndem ni f i ed Cos t s  pe r m i s s i bl e  under  appl i cabl e  l aw.  Thi s  i ndem ni f i ca t i on pr ovi s i on s ha l l  s ur vi ve  t e r m i na t i on of  t hi s  Agr eem ent  and a l l  Le t t e r s  of  Cr edi t .  ( g)  The  l i abi l i t y of  I s s ui ng Bank ( or  any ot her  Le t t e r  of  Cr edi t  Re l a t ed Per s on)  under ,  i n connec t i on wi t h or  a r i s i ng out  of  any Le t t e r  of  Cr edi t  ( or  pr e - advi ce) ,  r egar dl es s  of  t he  f or m  or  l ega l  gr ounds  of  t he  ac t i on or  pr oceedi ng,  s ha l l  be  l i m i t ed t o di r ec t  dam ages  s uf f e r ed by Bor r ower  t ha t  a r e  caus ed di r ec t l y by I s s ui ng Bank’ s  gr os s  negl i gence  or  wi l l f ul  m i s conduc t  i n ( i )  honor i ng a  pr es ent a t i on under  a  Le t t e r  of  Cr edi t  t ha t  on i t s  f ace  does  not  a t  l eas t  s ubs t ant i a l l y com pl y wi t h t he  t e r m s  and condi t i ons  of  s uch Le t t e r  of  Cr edi t ,  ( i i )  f a i l i ng t o honor  a  pr es ent a t i on under  a  Le t t e r  of  Cr edi t  t ha t  s t r i c t l y com pl i es  wi t h t he  t e r m s  and condi t i ons  of  s uch Le t t e r  of  Cr edi t  or  ( i i i )  r e t a i ni ng Dr awi ng Docum ent s  pr es ent ed under  a  Le t t e r  of  Cr edi t .  I s s ui ng Bank s ha l l  be

deem ed t o have  ac t ed wi t h due  di l i gence  and r eas onabl e  ca r e  i f  I s s ui ng Bank’ s  conduc t  i s  i n accor dance  wi t h St andar d Le t t e r  of  Cr edi t  Pr ac t i ce  or  i n accor dance  wi t h t hi s  Agr eem ent .  Bor r ower ’ s  aggr ega t e  r em edi es  aga i ns t  I s s ui ng Bank and any Le t t e r  of  Cr edi t  Re l a t ed Per s on f or  wr ongf ul l y honor i ng a  pr es ent a t i on under  any Le t t e r  of  Cr edi t  or  wr ongf ul l y r e t a i ni ng honor ed Dr awi ng Docum ent s  s ha l l  i n no event  exceed t he  aggr ega t e  am ount  pa i d by Bor r ower  t o I s s ui ng Bank i n r es pec t  of  t he  honor ed pr es ent a t i on i n connec t i on wi t h s uch Le t t e r  of  Cr edi t  under  Sec t i on 2. 11( d) ,  pl us  i nt e r es t  a t  t he  r a t e  t hen appl i cabl e  t o Bas e  Ra t e  Loans  her eunder .  Bor r ower  s ha l l  t ake  ac t i on t o avoi d and m i t i ga t e  t he  am ount  of  any dam ages  c l a i m ed aga i ns t  I s s ui ng Bank or  any ot her  Le t t e r  of  Cr edi t  Re l a t ed Per s on,  i nc l udi ng by enf or c i ng i t s  r i ght s  aga i ns t  t he  benef i c i a r i es  of  t he  Le t t e r s  of  Cr edi t .  Any c l a i m  by Bor r ower  under  or  i n connec t i on wi t h any Le t t e r  of  Cr edi t  s ha l l  be  r educed by an am ount  equa l  t o t he  s um  of  ( x)  t he  am ount  ( i f  any)  s aved by Bor r ower
as  a  r es ul t  of  t he  br each or  a l l eged wr ongf ul  conduc t  com pl a i ned of ;  and ( y)  t he  am ount  ( i f  any)  of  t he  l os s  t ha t  woul d have  been avoi ded had Bor r ower  t aken a l l  r eas onabl e  s t eps  t o m i t i ga t e  any l os s ,  and i n cas e  of  a  c l a i m  of  wr ongf ul  di s honor ,  by s pec i f i ca l l y and t i m el y aut hor i z i ng I s s ui ng Bank t o e f f ec t  a  cur e .  ( h)  Bor r ower  i s  r es pons i bl e  f or  pr epar i ng or  appr ovi ng t he  f i na l  t ext  of  t he  Le t t e r  of  Cr edi t  a s  i s s ued by I s s ui ng Bank,  i r r es pec t i ve  of  any as s i s t ance  I s s ui ng Bank m ay pr ovi de  s uch as  dr a f t i ng or  r ecom m endi ng t ext  or  by I s s ui ng Bank’ s  us e  or  r e f us a l  t o us e  t ext  s ubm i t t ed by Bor r ower .  Bor r ower  i s  s ol e l y r es pons i bl e  f or  t he  s ui t abi l i t y of  t he  Le t t e r  of  Cr edi t  f or  Bor r ower ’ s  pur pos es .  W i t h r es pec t  t o any Le t t e r  of  Cr edi t  cont a i ni ng an " aut om at i c  am endm ent ”  t o ext end t he  expi r a t i on da t e  of  s uch Le t t e r  of  Cr edi t ,  I s s ui ng Bank,  i n i t s  s ol e  and abs ol ut e  di s c r e t i on,  m ay gi ve



 

32 126471205_8 166393043_2 not i ce  of  nonr enewal  of  s uch Le t t e r  of  Cr edi t  and,  i f  Bor r ower  does  not  a t  any t i m e  want  s uch Le t t e r  of  Cr edi t  t o be  r enewed,  Bor r ower  wi l l  s o not i f y Agent  and I s s ui ng Bank a t  l eas t  15 ca l endar  days  bef or e  I s s ui ng Bank i s  r equi r ed t o not i f y t he  benef i c i a r y of  s uch Le t t e r  of  Cr edi t  or  any advi s i ng bank of  s uch nonr enewal  pur s uant  t o t he  t e r m s  of  s uch Le t t e r  of  Cr edi t .  ( i )  Bor r ower ’ s  r e i m bur s em ent  and paym ent  obl i ga t i ons  under  t hi s  Sec t i on 2. 11 a r e  abs ol ut e ,  uncondi t i ona l  and i r r evocabl e  and s ha l l  be  per f or m ed s t r i c t l y i n accor dance  wi t h t he  t e r m s  of  t hi s  Agr eem ent  under  any and a l l  c i r cum s t ances  wha t s oever ,  i nc l udi ng:  ( i )  any l ack of  va l i di t y,  enf or ceabi l i t y or  l ega l  e f f ec t  of  any Le t t e r  of  Cr edi t  or  t hi s  Agr eem ent  or  any t e r m  or  pr ovi s i on t he r e i n or  he r e i n;  ( i i )  paym ent  aga i ns t  pr es ent a t i on of  any dr a f t ,  dem and or  c l a i m  f or  paym ent  under  any Dr awi ng Docum ent  t ha t  does  not  com pl y i n whol e  or  i n par t  wi t h t he  t e r m s  of  t he  appl i cabl e  Le t t e r  of  Cr edi t  or  whi ch pr oves  t o be  f r audul ent ,  f or ged or
i nva l i d i n any r es pec t  or  any s t a t em ent  t he r e i n be i ng unt r ue  or  i naccur a t e  i n any r es pec t ,  or  whi ch i s  s i gned,  i s s ued or  pr es ent ed by a  Per s on or  a  t r ans f e r ee  of  s uch Per s on pur por t i ng t o be  a  s ucces s or  or  t r ans f e r ee  of  t he  benef i c i a r y of  s uch Le t t e r  of  Cr edi t ;  ( i i i )  I s s ui ng Bank or  any of  i t s  br anches  or  Af f i l i a t es  be i ng t he  benef i c i a r y of  any Le t t e r  of  Cr edi t ;  ( i v)  I s s ui ng Bank or  any cor r es pondent  honor i ng a  dr awi ng aga i ns t  a  Dr awi ng Docum ent  up t o t he  am ount  ava i l abl e  under  any Le t t e r  of  Cr edi t  even i f  s uch Dr awi ng Docum ent  c l a i m s  an am ount  i n exces s  of  t he  am ount  ava i l abl e  under  t he  Le t t e r  of  Cr edi t ;  ( v)  t he  exi s t ence  of  any c l a i m ,  s e t - of f ,  de f ens e  or  ot her  r i ght  t ha t  Bor r ower  or  any ot her  Per s on m ay have  a t  any t i m e  aga i ns t  any benef i c i a r y,  any as s i gnee  of  pr oceeds ,  I s s ui ng Bank or  any ot her  Per s on;  ( vi )  any ot her  event ,  c i r cum s t ance  or  conduc t  wha t s oever ,  whe t her  or  not  s i m i l a r  t o any of  t he  f or egoi ng t ha t  m i ght ,  but  f or  t hi s  Sec t i on 2. 11( i ) ,  cons t i t ut e  a  l ega l  or  equi t abl e  def ens e  t o or  di s char ge  of ,  or  pr ovi de  a  r i ght

of  s e t - of f  aga i ns t ,  Bor r ower ’ s  r e i m bur s em ent  and ot her  paym ent  obl i ga t i ons  and l i abi l i t i e s ,  a r i s i ng under ,  or  i n connec t i on wi t h,  any Le t t e r  of  Cr edi t ,  whe t her  aga i ns t  I s s ui ng Bank,  t he  benef i c i a r y or  any ot her  Per s on;  or  ( vi i )  t he  f ac t  t ha t  any Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng;  pr ovi ded,  however ,  t ha t  s ubj ec t  t o Sec t i on 2. 11( g)  above ,  t he  f or egoi ng s ha l l  not  r e l eas e  I s s ui ng Bank f r om  s uch l i abi l i t y t o Bor r ower  as  m ay be  f i na l l y de t e r m i ned i n a  f i na l ,  non- appea l abl e  j udgm ent  of  a  cour t  of  com pet ent  j ur i s di c t i on aga i ns t  I s s ui ng Bank f ol l owi ng r e i m bur s em ent  or  paym ent  of  t he  obl i ga t i ons  and l i abi l i t i e s ,  i nc l udi ng r e i m bur s em ent  and ot her  paym ent  obl i ga t i ons ,  of  Bor r ower  t o I s s ui ng Bank a r i s i ng under ,  or  i n connec t i on wi t h,  t hi s  Sec t i on 2. 11 or  any Le t t e r  of  Cr edi t .  ( j )  W i t hout  l i m i t i ng any ot her  pr ovi s i on of  t hi s  Agr eem ent ,  I s s ui ng Bank and each ot her  Le t t e r  of  Cr edi t  Re l a t ed Per s on ( i f  appl i cabl e )  s ha l l  not  be  r es pons i bl e  t o Bor r ower  f or ,



 

33 126471205_8 166393043_2 and I s s ui ng Bank’ s  r i ght s  and r em edi es  aga i ns t  Bor r ower  and t he  obl i ga t i on of  Bor r ower  t o r e i m bur s e  I s s ui ng Bank f or  each dr awi ng under  each Le t t e r  of  Cr edi t  s ha l l  not  be  i m pai r ed by:  ( i )  honor  of  a  pr es ent a t i on under  any Le t t e r  of  Cr edi t  t ha t  on i t s  f ace  s ubs t ant i a l l y com pl i es  wi t h t he  t e r m s  and condi t i ons  of  s uch Le t t e r  of  Cr edi t ,  even i f  t he  Le t t e r  of  Cr edi t  r equi r es  s t r i c t  com pl i ance  by t he  benef i c i a r y;  ( i i )  honor  of  a  pr es ent a t i on of  any Dr awi ng Docum ent  t ha t  appear s  on i t s  f ace  t o have  been s i gned,  pr es ent ed or  i s s ued ( A)  by any pur por t ed s ucces s or  or  t r ans f e r ee  of  any benef i c i a r y or  ot her  Per s on r equi r ed t o s i gn,  pr es ent  or  i s s ue  s uch Dr awi ng Docum ent  or  ( B)  under  a  new nam e of  t he  benef i c i a r y;  ( i i i )  accept ance  as  a  dr a f t  of  any wr i t t en or  e l ec t r oni c  dem and or  r eques t  f or  paym ent  under  a  Le t t e r  of  Cr edi t ,  even i f  nonnegot i abl e  or  not  i n t he  f or m  of  a  dr a f t  or  not wi t hs t andi ng any r equi r em ent  t ha t  s uch dr a f t ,  dem and or  r eques t  bear  any or  adequa t e  r e f e r ence  t o t he  Le t t e r  of  Cr edi t ;  ( i v)  t he
i dent i t y or  aut hor i t y of  any pr es ent e r  or  s i gner  of  any Dr awi ng Docum ent  or  t he  f or m ,  accur acy,  genui nenes s  or  l ega l  e f f ec t  of  any Dr awi ng Docum ent  ( ot her  t han I s s ui ng Bank’ s  de t e r m i na t i on t ha t  s uch Dr awi ng Docum ent  appear s  on i t s  f ace  s ubs t ant i a l l y t o com pl y wi t h t he  t e r m s  and condi t i ons  of  t he  Le t t e r  of  Cr edi t ) ;  ( v)  ac t i ng upon any i ns t r uc t i on or  r eques t  r e l a t i ve  t o a  Le t t e r  of  Cr edi t  or  r eques t ed Le t t e r  of  Cr edi t  t ha t  I s s ui ng Bank i n good f a i t h be l i eves  t o have  been gi ven by a  Per s on aut hor i zed t o gi ve  s uch i ns t r uc t i on or  r eques t ;  ( vi )  any e r r or s ,  om i s s i ons ,  i nt e r r upt i ons  or  de l ays  i n t r ans m i s s i on or  de l i ve r y of  any m es s age ,  advi ce  or  docum ent  ( r egar dl es s  of  how s ent  or  t r ans m i t t ed)  or  f or  e r r or s  i n i nt e r pr e t a t i on of  t echni ca l  t e r m s  or  i n t r ans l a t i on or  any de l ay i n gi vi ng or  f a i l i ng t o gi ve  not i ce  t o Bor r ower ;  ( vi i )  any ac t s ,  om i s s i ons  or  f r aud by,  or  t he  i ns ol vency of ,  any benef i c i a r y,  any nom i na t ed per s on or  ent i t y or  any ot her  Per s on or  any br each of  cont r ac t  be t ween t he  benef i c i a r y and Bor r ower  or  any of  t he  par t i es

t o t he  under l yi ng t r ans ac t i on t o whi ch t he  Le t t e r  of  Cr edi t  r e l a t es ;  ( vi i i )  a s s e r t i on or  wai ver  of  any pr ovi s i on of  t he  I SP or  UCP t ha t  pr i m ar i l y benef i t s  an i s s uer  of  a  l e t t e r  of  c r edi t ,  i nc l udi ng any r equi r em ent  t ha t  any Dr awi ng Docum ent  be  pr es ent ed t o i t  a t  a  pa r t i cul a r  hour  or  pl ace ;  ( i x)  paym ent  t o any payi ng or  negot i a t i ng bank ( des i gna t ed or  pe r m i t t ed by t he  t e r m s  of  t he  appl i cabl e  Le t t e r  of  Cr edi t )  c l a i m i ng t ha t  i t  r i ght f ul l y honor ed or  i s  ent i t l ed t o r e i m bur s em ent  or  i ndem ni t y under  St andar d Le t t e r  of  Cr edi t  Pr ac t i ce  appl i cabl e  t o i t ;  ( x)  ac t i ng or  f a i l i ng t o ac t  as  r equi r ed or  pe r m i t t ed under  St andar d Le t t e r  of  Cr edi t  Pr ac t i ce  appl i cabl e  t o wher e  I s s ui ng Bank has  i s s ued,  conf i r m ed,  advi s ed or  negot i a t ed s uch Le t t e r  of  Cr edi t ,  a s  t he  cas e  m ay be ;



 

34 126471205_8 166393043_2 ( xi )  honor  of  a  pr es ent a t i on a f t e r  t he  expi r a t i on da t e  of  any Le t t e r  of  Cr edi t  not wi t hs t andi ng t ha t  a  pr es ent a t i on was  m ade  pr i or  t o s uch expi r a t i on da t e  and di s honor ed by I s s ui ng Bank i f  s ubs equent l y I s s ui ng Bank or  any cour t  or  ot her  f i nder  of  f ac t  de t e r m i nes  s uch pr es ent a t i on s houl d have  been honor ed;  ( xi i )  di s honor  of  any pr es ent a t i on t ha t  does  not  s t r i c t l y com pl y or  t ha t  i s  f r audul ent ,  f or ged or  ot her wi s e  not  ent i t l ed t o honor ;  or  ( xi i i )  honor  of  a  pr es ent a t i on t ha t  i s  s ubs equent l y de t e r m i ned by I s s ui ng Bank t o have  been m ade  i n vi ol a t i on of  i nt e r na t i ona l ,  f eder a l ,  s t a t e  or  l oca l  r es t r i c t i ons  on t he  t r ans ac t i on of  bus i nes s  wi t h ce r t a i n pr ohi bi t ed Per s ons .  ( k)  Bor r ower  s ha l l  pay i m m edi a t e l y upon dem and t o Agent  f or  t he  account  of  I s s ui ng Bank as  non- r e f undabl e  f ees ,  com m i s s i ons ,  and char ges  ( i t  be i ng acknowl edged and agr eed t ha t  any char gi ng of  s uch f ees ,  com m i s s i ons  and char ges  t o t he  Loan Account  pur s uant  t o t he  pr ovi s i ons  of  Sec t i on 2. 6( d)  s ha l l  be  deem ed t o cons t i t ut e  a  dem and f or  paym ent
t her eof  f or  t he  pur pos es  of  t hi s  Sec t i on 2. 11( k) ) :  ( i )  a  f r ont i ng f ee  whi ch s ha l l  be  i m pos ed by I s s ui ng Bank upon t he  i s s uance  of  each Le t t e r  of  Cr edi t  of  0. 125%  per  annum  of  t he  f ace  am ount  t he r eof ,  pl us  ( i i )  any and a l l  ot her  cus t om ar y com m i s s i ons ,  f ees  and char ges  t hen i n e f f ec t  i m pos ed by,  and any and a l l  expens es  i ncur r ed by,  I s s ui ng Bank,  or  by any advi s e r ,  conf i r m i ng i ns t i t ut i on or  ent i t y or  ot her  nom i na t ed per s on,  r e l a t i ng t o Le t t e r s  of  Cr edi t ,  a t  t he  t i m e  of  i s s uance  of  any Le t t e r  of  Cr edi t  and upon t he  occur r ence  of  any ot her  ac t i vi t y wi t h r es pec t  t o any Le t t e r  of  Cr edi t  ( i nc l udi ng t r ans f e r s ,  a s s i gnm ent s  of  pr oceeds ,  am endm ent s ,  dr awi ngs ,  r enewal s  or  cance l l a t i ons ) .  Not wi t hs t andi ng t he  f or egoi ng,  i f  I s s ui ng Bank i s  a  pe r s on ot her  t han Bank of  Am er i ca ,  a l l  f r ont i ng f ees  payabl e  i n r es pec t  of  Le t t e r s  of  Cr edi t  i s s ued by s uch I s s ui ng Bank s ha l l  be  pa i d by Bor r ower  i m m edi a t e l y upon dem and di r ec t l y t o s uch I s s ui ng Bank f or  i t s  own account .  ( l )  I f  by r eas on of  ( x)  any Change  i n Law,  or  ( y)  com pl i ance  by I s s ui ng Bank

or  any ot her  m em ber  of  t he  Lender  Gr oup wi t h any di r ec t i on,  r eques t ,  or  r equi r em ent  ( i r r es pec t i ve  of  whe t her  havi ng t he  f or ce  of  l aw)  of  any Gover nm ent a l  Aut hor i t y or  m one t a r y aut hor i t y i nc l udi ng,  Regul a t i on D of  t he  Boar d of  Gover nor s  as  f r om  t i m e  t o t i m e  i n e f f ec t  ( and any s ucces s or  t he r e t o) :  ( i )  any r es e r ve ,  depos i t ,  or  s i m i l a r  r equi r em ent  i s  or  s ha l l  be  i m pos ed or  m odi f i ed i n r es pec t  of  any Le t t e r  of  Cr edi t  i s s ued or  caus ed t o be  i s s ued her eunder  or  he r eby,  or  ( i i )  t he r e  s ha l l  be  i m pos ed on I s s ui ng Bank or  any ot her  m em ber  of  t he  Lender  Gr oup any ot her  condi t i on r egar di ng any Le t t e r  of  Cr edi t ,  and t he  r es ul t  of  t he  f or egoi ng i s  t o i nc r eas e ,  di r ec t l y or  i ndi r ec t l y,  t he  cos t  t o I s s ui ng Bank or  any ot her  m em ber  of  t he  Lender  Gr oup of  i s s ui ng,  m aki ng,  pa r t i c i pa t i ng i n,  or  m ai nt a i ni ng any Le t t e r  of  Cr edi t  or  t o r educe  t he  am ount  r ece i vabl e  i n r es pec t  t he r eof ,  t hen,  and i n any s uch cas e ,  Agent  m ay,  a t  any t i m e  wi t hi n a  r eas onabl e  per i od a f t e r  t he  addi t i ona l  cos t  i s  i ncur r ed or  t he  am ount  r ece i ved i s  r educed,  not i f y
Bor r ower ,  and Bor r ower  s ha l l  pay wi t hi n 30 days  a f t e r  dem and t her e f or ,  s uch am ount s  as  Agent  m ay s pec i f y t o be  neces s a r y t o com pens a t e  I s s ui ng Bank or  any ot her  m em ber  of  t he  Lender  Gr oup f or  s uch addi t i ona l  cos t  or  r educed r ece i pt ,  t oge t her  wi t h i nt e r es t  on



 

35 126471205_8 166393043_2 s uch am ount  f r om  t he  da t e  of  s uch dem and unt i l  paym ent  i n f ul l  t he r eof  a t  t he  r a t e  t hen appl i cabl e  t o Bas e  Ra t e  Loans  her eunder ;  pr ovi ded,  t ha t  ( A)  Bor r ower  s ha l l  not  be  r equi r ed t o pr ovi de  any com pens a t i on pur s uant  t o t hi s  Sec t i on 2. 11( 1)  f or  any s uch am ount s  i ncur r ed m or e  t han 180 days  pr i or  t o t he  da t e  on whi ch t he  dem and f or  paym ent  of  s uch am ount s  i s  f i r s t  m ade  t o Bor r ower ,  and ( B)  i f  an event  or  c i r cum s t ance  gi vi ng r i s e  t o s uch am ount s  i s  r e t r oac t i ve ,  t hen t he  180- day per i od r e f e r r ed t o above  s ha l l  be  ext ended t o i nc l ude  t he  per i od of  r e t r oac t i ve  e f f ec t  t he r eof .  The  de t e r m i na t i on by Agent  of  any am ount  due  pur s uant  t o t hi s  Sec t i on 2. 11( l ) ,  a s  s e t  f or t h i n a  ce r t i f i ca t e  s e t t i ng f or t h t he  ca l cul a t i on t he r eof  i n r eas onabl e  de t a i l ,  s ha l l ,  i n t he  abs ence  of  m ani f es t  or  dem ons t r abl e  e r r or ,  be  f i na l  and conc l us i ve  and bi ndi ng on a l l  of  t he  par t i es  he r e t o.  ( m )  Unl es s  ot her wi s e  expr es s l y agr eed by I s s ui ng Bank and Bor r ower  when a  Le t t e r  of  Cr edi t  i s  i s s ued ( i nc l udi ng any s uch agr eem ent  appl i cabl e
t o an Exi s t i ng Le t t e r  of  Cr edi t ) ,  ( i )  t he  r ul es  of  t he  I SP s ha l l  appl y t o each s t andby Le t t e r  of  Cr edi t ,  and ( i i )  t he  r ul es  of  t he  UCP s ha l l  appl y t o each com m er c i a l  Le t t e r  of  Cr edi t .  ( n)  I n t he  event  of  a  di r ec t  conf l i c t  be t ween t he  pr ovi s i ons  of  t hi s  Sec t i on 2. 11 and any pr ovi s i on cont a i ned i n any I s s uer  Docum ent ,  i t  i s  t he  i nt ent i on of  t he  par t i es  he r e t o t ha t  s uch pr ovi s i ons  be  r ead t oge t her  and cons t r ued,  t o t he  f ul l es t  ext ent  pos s i bl e ,  t o be  i n concer t  wi t h each ot her .  I n t he  event  of  any ac t ua l ,  i r r econc i l abl e  conf l i c t  t ha t  cannot  be  r es ol ved as  a f or es a i d,  t he  t e r m s  and pr ovi s i ons  of  t hi s  Sec t i on 2. 11 s ha l l  cont r ol  and gover n.  2. 12 LI BORSOFR Opt i on.  ( a )  I nt e r es t  and I nt e r es t  Paym ent  Dat es .  I n l i eu of  havi ng i nt e r es t  char ged a t  t he  r a t e  bas ed upon t he  Bas e  Ra t e ,  Bor r ower  s ha l l  have  t he  opt i on,  s ubj ec t  t o Sec t i on 2. 12( b)  be l ow ( t he  " LI BORSOFR Opt i on”)  t o have  i nt e r es t  on a l l  or  a  por t i on of  t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  be  char ged ( whe t her  a t  t he  t i m e  when m ade  ( unl es s  ot her wi s e  pr ovi ded her e i n) ,  upon conver s i on

f r om  a  Bas e  Ra t e  Loan t o a  LI BORSOFR Rat e  Loan,  or  upon cont i nua t i on of  a  LI BORSOFR Rat e  Loan as  a  LI BORSOFR Rat e  Loan)  a t  a  r a t e  of  i nt e r es t  bas ed upon t he  LI BOR Rat eTer m  SOFR.  I nt e r es t  on LI BORSOFR Rat e  Loans  s ha l l  be  payabl e  on t he  ea r l i es t  of  ( i )  t he  l as t  day of  t he  I nt e r es t  Per i od appl i cabl e  t he r e t o;  pr ovi ded,  t ha t ,  s ubj ec t  t o t he  f ol l owi ng c l aus es  ( i i )  and ( i i i ) ,  i n t he  cas e  of  any I nt e r es t  Per i od gr ea t e r  t han 3 m ont hs  i n dur a t i on,  i nt e r es t  s ha l l  be  payabl e  a t  3 m ont h i nt e r va l s  a f t e r  t he  com m encem ent  of  t he  appl i cabl e  I nt e r es t  Per i od and on t he  l as t  day of  s uch I nt e r es t  Per i od) ,  ( i i )  t he  da t e  on whi ch a l l  or  any por t i on of  t he  Obl i ga t i ons  a r e  acce l e r a t ed pur s uant  t o t he  t e r m s  her eof ,  or  ( i i i )  t he  da t e  on whi ch t hi s  Agr eem ent  i s  t e r m i na t ed pur s uant  t o t he  t e r m s  her eof .  On t he  l as t  day of  each appl i cabl e  I nt e r es t  Per i od,  unl es s  Bor r ower  pr oper l y has  exer c i s ed t he  LI BORSOFR Opt i on wi t h r es pec t  t he r e t o,  t he  i nt e r es t  r a t e  appl i cabl e  t o s uch LI BORSOFR Rat e  Loan aut om at i ca l l y s ha l l  conver t  t o t he  r a t e  of  i nt e r es t  t hen appl i cabl e
t o Bas e  Ra t e  Loans  of  t he  s am e t ype  her eunder .  At  any t i m e  t ha t  an Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  a t  t he  wr i t t en e l ec t i on of  Agent  or  t he  Requi r ed Lender s ,  Bor r ower  no l onger  s ha l l  have  t he  opt i on t o r eques t  t ha t  Revol vi ng Loans  or  Fl oor pl an Loans  bear  i nt e r es t  a t  a  r a t e  bas ed upon t he  LI BOR Rat eTer m  SOFR.  ( b)  LI BORSOFR El ec t i on.  ( i )  Bor r ower  m ay,  a t  any t i m e  and f r om  t i m e  t o t i m e ,  s o l ong as  Bor r ower  has  not  r ece i ved a  not i ce  f r om  Agent  ( whi ch not i ce  Agent  m ay e l ec t  t o gi ve  or  not  gi ve



 

36 126471205_8 166393043_2 i n i t s  di s c r e t i on unl es s  Agent  i s  di r ec t ed t o gi ve  s uch not i ce  by t he  Requi r ed Lender s ,  i n whi ch cas e ,  i t  s ha l l  gi ve  t he  not i ce  t o Bor r ower ) ,  a f t e r  t he  occur r ence  and dur i ng t he  cont i nuance  of  an Event  of  Def aul t ,  t o t e r m i na t e  t he  r i ght  of  Bor r ower  t o exer c i s e  t he  LI BORSOFR Opt i on dur i ng t he  cont i nuance  of  s uch Event  of  Def aul t ,  e l ec t  t o exer c i s e  t he  LI BORSOFR Opt i on by not i f yi ng Agent  pr i or  t o 11: 00 a . m .  a t  l eas t  3 Bus i nes s  Days  pr i or  t o t he  com m encem ent  of  t he  pr opos ed I nt e r es t  Per i od ( t he  " LI BORSOFR Deadl i ne”) .  Not i ce  of  Bor r ower ’ s  e l ec t i on of  t he  LI BORSOFR Opt i on f or  a  pe r m i t t ed por t i on of  t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  and an I nt e r es t  Per i od pur s uant  t o t hi s  Sec t i on s ha l l  be  m ade  by de l i ver y t o Agent  of  a  LI BORSOFR Not i ce  r ece i ved by Agent  bef or e  t he  LI BORSOFR Deadl i ne ,  or  by t e l ephoni c  not i ce  r ece i ved by Agent  bef or e  t he  LI BORSOFR Deadl i ne  ( t o be  conf i r m ed by de l i ver y t o Agent  of  a  LI BORSOFR Not i ce  r ece i ved by Agent  pr i or  t o 5: 00 p. m .  on t he  s am e day) .  Pr om pt l y upon i t s  r ece i pt  of
each s uch LI BORSOFR Not i ce ,  Agent  s ha l l  pr ovi de  a  copy t her eof  t o each of  t he  a f f ec t ed Lender s .  ( i i )  Each LI BORSOFR Not i ce  s ha l l  be  i r r evocabl e  and bi ndi ng on Bor r ower .  I n connec t i on wi t h each LI BORSOFR Rat e  Loan,  Bor r ower  s ha l l  i ndem ni f y,  de f end,  and hol d Agent  and t he  Lender s  har m l es s  aga i ns t  any l os s ,  cos t ,  or  expens e  ac t ua l l y i ncur r ed by Agent  or  any Lender  as  a  r es ul t  of  ( A)  t he  paym ent  of  any pr i nc i pa l  of  any LI BORSOFR Rat e  Loan ot her  t han on t he  l as t  day of  an I nt e r es t  Per i od appl i cabl e  t he r e t o ( i nc l udi ng as  a  r es ul t  of  an Event  of  Def aul t ) ,  ( B)  t he  conver s i on of  any LI BORSOFR Rat e  Loan ot her  t han on t he  l as t  day of  t he  I nt e r es t  Per i od appl i cabl e  t he r e t o,  ( C)  t he  f a i l ur e  t o bor r ow,  conver t ,  cont i nue  or  pr epay any LI BORSOFR Rat e  Loan on t he  da t e  s pec i f i ed i n any LI BORSOFR Not i ce  de l i ver ed pur s uant  he r e t o,  or  ( D)  any as s i gnm ent s  m ade  pur s uant  t o Sec t i ons  2. 3( g) ( i ) ,  2. 13( b)  or  14. 2 ( s uch l os s es ,  cos t s ,  or  expens es ,  " Fundi ng Los s es ”) .  A cer t i f i ca t e  of  Agent  or  a  Lender  de l i ver ed t o Bor r ower  s e t t i ng f or t h i n r eas onabl e  de t a i l  any

am ount  or  am ount s  t ha t  Agent  or  s uch Lender  i s  ent i t l ed t o r ece i ve  pur s uant  t o t hi s  Sec t i on 2. 12 s ha l l  be  conc l us i ve  abs ent  m ani f es t  e r r or .  Bor r ower  s ha l l  pay s uch am ount  t o Agent  or  t he  Lender ,  a s  appl i cabl e ,  wi t hi n 30 days  of  t he  da t e  of  i t s  r ece i pt  of  s uch ce r t i f i ca t e .  ( i i i )  Unl es s  Agent ,  i n i t s  s ol e  di s c r e t i on,  agr ees  ot her wi s e ,  Bor r ower  s ha l l  have  not  m or e  t han 5 LI BORSOFR Rat e  Loans  i n e f f ec t  a t  any gi ven t i m e .  Bor r ower  onl y m ay exer c i s e  t he  LI BORSOFR Opt i on f or  pr opos ed LI BORSOFR Rat e  Loans  of  a t  l eas t  $1, 000, 000.  ( i v)  Not wi t hs t andi ng anyt hi ng cont a i ned her e i n t o t he  cont r a r y,  ( 1)  s o l ong as  Bor r ower  has  not  r ece i ved a  not i ce  f r om  Agent  ( whi ch not i ce  Agent  m ay e l ec t  t o gi ve  or  not  gi ve  i n i t s  di s c r e t i on unl es s  Agent  i s  di r ec t ed t o gi ve  s uch not i ce  by t he  Requi r ed Lender s ,  i n whi ch cas e ,  i t  s ha l l  gi ve  t he  not i ce  t o Bor r ower ) ,  a f t e r  t he  occur r ence  and dur i ng t he  cont i nuance  of  an Event  of  Def aul t ,  t o t e r m i na t e  t he  appl i cabi l i t y of  t hi s  Sec t i on 2. 12( b) ( i v) ,  Bor r ower  s ha l l  be  deem ed t o have  e l ec t ed t ha t  a l l  Loans  ( i nc l udi ng
Swi ng Loans ,  but  exc l udi ng ( A)  Ext r aor di nar y Advances  and ( B)  Loans  t ha t  Bor r ower  has  a f f i r m at i ve l y e l ec t ed t o be  Bas e  Ra t e  Loans  or  LI BORSOFR Rat e  Loans  i n accor dance  wi t h t he  pr ovi s i ons  of  t hi s  Agr eem ent )  out s t andi ng dur i ng each m ont h s ha l l  aut om at i ca l l y cons t i t ut e  Loans  bear i ng i nt e r es t  a t  t he  LI BOR Rat eTer m  SOFR wi t h an I nt e r es t  Per i od of  1 m ont h com m enci ng on t he  f i r s t  day of  s uch m ont h ( a l l  s uch Loans  accr ui ng i nt e r es t  a s  s e t  f or t h i n t hi s  Sec t i on 2. 12( b) ( i v) ,  " Fl oa t i ng LI BORSOFR Rat e  Loans " )  and ( 2)  i nt e r es t  i n r es pec t  of  Fl oa t i ng LI BORSOFR Rat e  Loans  s ha l l  be  due  and payabl e ,  i n a r r ea r s ,  on t he  f i r s t  day of  each m ont h.  For  t he  s ake  of  c l a r i t y,  Fl oa t i ng LI BORSOFR Rat e  Loans  s ha l l  cons t i t ut e  LI BORSOFR Rat e  Loans  f or  a l l  pur pos es  of  t hi s  agr eem ent  ( i nc l udi ng,  wi t hout



 

37 126471205_8 166393043_2 l i m i t a t i on,  Sec t i on 2. 6) ,  pr ovi ded t ha t  ( x)  Bor r ower  s ha l l  not  be  r equi r ed t o r eques t  Fl oa t i ng LI BORSOFR Rat e  Loans  3 Bus i nes s  Days  pr i or  t o t he  Fundi ng Dat e  t he r eof ,  ( y)  Bor r ower  s ha l l  not  be  r equi r ed t o exer c i s e  t he  LI BORSOFR Opt i on wi t h r es pec t  t o Fl oa t i ng LI BORSOFR Rat e  Loans ,  and ( z )  t he  r equi r em ent s  i n r es pec t  of  LI BORSOFR Rat e  Loans  s e t  f or t h i n Sec t i on 2. 12( b) ( i i i )  s ha l l  not  appl y t o Fl oa t i ng LI BORSOFR Rat e  Loans .  ( c )  Conver s i on.  Bor r ower  m ay conver t  LI BORSOFR Rat e  Loans  t o Bas e  Ra t e  Loans  a t  any t i m e;  pr ovi ded,  t ha t  i n t he  event  t ha t  LI BORSOFR Rat e  Loans  a r e  conver t ed or  pr epa i d on any da t e  t ha t  i s  not  t he  l as t  day of  t he  I nt e r es t  Per i od appl i cabl e  t he r e t o,  i nc l udi ng as  a  r es ul t  of  any pr epaym ent  t hr ough t he  r equi r ed appl i ca t i on by Agent  of  any paym ent s  or  pr oceeds  of  Col l a t e r a l  i n accor dance  wi t h Sec t i on 2. 4( b)  or  f or  any ot her  r eas on,  i nc l udi ng ea r l y t e r m i na t i on of  t he  t e r m  of  t hi s  Agr eem ent  or  acce l e r a t i on of  a l l  or  any por t i on of  t he  Obl i ga t i ons  pur s uant  t o t he  t e r m s  her eof ,  Bor r ower  s ha l l
i ndem ni f y,  de f end,  and hol d Agent  and t he  Lender s  and t he i r  Par t i c i pant s  ha r m l es s  aga i ns t  any and a l l  Fundi ng Los s es  i n accor dance  wi t h Sec t i on 2. 12 ( b) ( i i ) .  ( d)  Spec i a l  Pr ovi s i ons  Appl i cabl e  t o LI BOR Rat eTer m  SOFR.  ( i )  The  LI BOR Rat e  m ay be  adj us t ed by Agent  wi t h r es pec t  t o any Lender  on a  pr os pec t i ve  bas i s  t o t ake  i nt o account  any addi t i ona l  or  i nc r eas ed cos t s  t o s uch Lender  of  m ai nt a i ni ng or  obt a i ni ng any eur odol l a r  depos i t s  or  i nc r eas ed cos t s  ( ot her  t han Taxes ,  whi ch a r e  gover ned by Sec t i on 16) ,  i n each cas e ,  due  t o changes  i n appl i cabl e  l aw occur r i ng s ubs equent  t o t he  com m encem ent  of  t he  t hen appl i cabl e  I nt e r es t  Per i od,  i nc l udi ng any Changes  i n Law)  and changes  i n t he  r es e r ve  r equi r em ent s  i m pos ed by t he  Boar d of  Gover nor s ,  whi ch addi t i ona l  or  i nc r eas ed cos t s  woul d i nc r eas e  t he  cos t  of  f undi ng or  m ai nt a i ni ng l oans  bear i ng i nt e r es t  a t  t he  LI BOR Rat e .  I n any s uch event ,  t he  a f f ec t ed Lender  s ha l l  gi ve  Bor r ower  and Agent  not i ce  of  s uch a  de t e r m i na t i on and adj us t m ent  and Agent  pr om pt l y s ha l l  t r ans m i t  t he  not i ce  t o each ot her

Lender  and,  upon i t s  r ece i pt  of  t he  not i ce  f r om  t he  a f f ec t ed Lender ,  Bor r ower  m ay,  by not i ce  t o s uch a f f ec t ed Lender  ( A)  r equi r e  s uch Lender  t o f ur ni s h t o Bor r ower  a  s t a t em ent  s e t t i ng f or t h i n r eas onabl e  de t a i l  t he  bas i s  f or  adj us t i ng s uch LI BOR Rat e  and t he  m et hod f or  de t e r m i ni ng t he  am ount  of  s uch adj us t m ent ,  or  ( B)  r epay t he  LI BOR Rat e  Loans  of  s uch Lender  wi t h r es pec t  t o whi ch s uch adj us t m ent  i s  m ade  ( t oge t her  wi t h any am ount s  due  under  Sec t i on 2. 12( b) ( i i ) ) . I f  any Change  i n Law s ha l l :  ( i i )  I n t he  event  t ha t  any change  i n m ar ke t  condi t i ons  or  any Change  i n Law s ha l l  a t  any t i m e  a f t e r  t he  da t e  her eof ,  i n t he  r eas onabl e  opi ni on of  any Lender ,  m ake  i t  unl awf ul  or  i m pr ac t i ca l  f or  s uch Lender  t o f und or  m ai nt a i n LI BOR Rat e  Loans  or  t o cont i nue  s uch f undi ng or  m ai nt a i ni ng,  or  t o de t e r m i ne  or  char ge  i nt e r es t  r a t es  a t  t he  LI BOR Rat e ,  s uch Lender  s ha l l  gi ve  not i ce  of  s uch changed c i r cum s t ances  t o Agent  and Bor r ower  and Agent  pr om pt l y s ha l l  t r ans m i t  t he  not i ce  t o each ot her  Lender  and ( y)  i n t he  cas e  of  any LI BOR Rat e  Loans  of
s uch Lender  t ha t  a r e  out s t andi ng,  t he  da t e  s pec i f i ed i n s uch Lender ’ s  not i ce  s ha l l  be  deem ed t o be  t he  l as t  day of  t he  I nt e r es t  Per i od of  s uch LI BOR Rat e  Loans ,  and i nt e r es t  upon t he  LI BOR Rat e  Loans  of  s uch Lender  t he r eaf t e r  s ha l l  acc r ue  i nt e r es t  a t  t he  r a t e  t hen appl i cabl e  t o Bas e  Ra t e  Loans ,  and ( z )  Bor r ower  s ha l l  not  be  ent i t l ed t o e l ec t  t he  LI BOR Opt i on unt i l  s uch Lender  de t e r m i nes  t ha t  i t  woul d no l onger  be  unl awf ul  or  i m pr ac t i ca l  t o do s o.  ( e )  No Requi r em ent  of  M at ched Fundi ng.  Anyt hi ng t o t he  cont r a r y cont a i ned her e i n not wi t hs t andi ng,  ne i t he r  Agent ,  nor  any Lender ,  nor  any of  t he i r  Par t i c i pant s ,  i s  r equi r ed



 

38 126471205_8 166393043_2 ac t ua l l y t o acqui r e  eur odol l a r  depos i t s  t o f und or  ot her wi s e  m at ch f und any Obl i ga t i on as  t o whi ch i nt e r es t  acc r ues  a t  t he  LI BOR Rat e .  2. 13 Capi t a l  Requi r em ent s .  ( A)  i m pos e ,  m odi f y or  deem  appl i cabl e  any r es e r ve ,  l i qui di t y,  s pec i a l  depos i t ,  com pul s or y l oan,  i ns ur ance  char ge  or  s i m i l a r  r equi r em ent  aga i ns t  as s e t s  of ,  depos i t s  wi t h or  f or  t he  account  of ,  or  c r edi t  ext ended or  pa r t i c i pa t ed i n by,  any Lender  or  I s s ui ng Bank;  ( B)  s ubj ec t  any Rec i pi ent  t o Taxes  ( ot her  t han ( i )  I ndem ni f i ed Taxes ,  ( i i )  Taxes  des cr i bed t he  def i ni t i on of  Exc l uded Taxes ,  and ( i i i )  Connec t i on I ncom e Taxes )  wi t h r es pec t  t o any Loan,  Le t t e r  of  Cr edi t ,  Com m i t m ent  or  ot her  obl i ga t i ons ,  or  i t s  depos i t s ,  r es e r ves ,  ot her  l i abi l i t i e s  or  capi t a l  a t t r i but abl e  t he r e t o;  or  ( C)  i m pos e  on any Lender ,  I s s ui ng Bank or  i nt e r bank m ar ke t  any ot her  condi t i on,  cos t  or  expens e  a f f ec t i ng any Loan,  Le t t e r  of  Cr edi t ,  pa r t i c i pa t i on i n Le t t e r s  of  Cr edi t ,  Com m i t m ent  or  Loan Docum ent ;  and t he  r es ul t  t he r eof  s ha l l  be  t o i nc r eas e  t he  cos t  t o a  Lender  of
m aki ng or  m ai nt a i ni ng any Loan or  i t s  Com m i t m ent ,  or  conver t i ng t o or  cont i nui ng any i nt e r es t  opt i on f or  a  Loan,  or  t o i nc r eas e  t he  cos t  t o a  Lender  or  I s s ui ng Bank of  par t i c i pa t i ng i n,  i s s ui ng or  m ai nt a i ni ng any Le t t e r  of  Cr edi t  ( or  of  m ai nt a i ni ng i t s  obl i ga t i on t o par t i c i pa t e  i n or  t o i s s ue  any Le t t e r  of  Cr edi t ) ,  or  t o r educe  t he  am ount  of  any s um  r ece i ved or  r ece i vabl e  by a  Lender  or  I s s ui ng Bank her eunder  ( whe t her  of  pr i nc i pa l ,  i nt e r es t  or  any ot her  am ount )  t hen,  upon r eques t  of  s uch Lender  or  I s s ui ng Bank,  Bor r ower s  wi l l  pay t o i t  s uch addi t i ona l  am ount ( s )  as  wi l l  com pens a t e  i t  f or  t he  addi t i ona l  cos t s  i ncur r ed or  r educ t i on s uf f e r ed.  ( i i )  ( a )  I f ,  a f t e r  t he  da t e  her eof ,  a  Lender  or  I s s ui ng Bank or  any Lender  de t e r m i nes  t ha t  anya  Change  i n Law af f ec t i ng i t  or  i t s  hol di ng com pany,  i f  any,  r egar di ng capi t a l  or  r es e r ve l i qui di t y r equi r em ent s  f or  banks  or  bank hol di ng com pani es ,  or  ( i i )  com pl i ance  by I s s ui ng Bank or  s uch Lender ,  or  t he i r  r es pec t i ve  par ent  bank hol di ng com pani es ,  wi t h any gui de l i ne ,  r eques t  or  di r ec t i ve  of
any Gover nm ent a l  Aut hor i t y r egar di ng capi t a l  adequacy ( whe t her  or  not  havi ng t he  f or ce  of  l aw) ,  has  or  woul d have  t he  e f f ec t  of  r educ i ng t he  r a t e  of  r e t ur n on s uch Lender 's ,  I s s ui ng Bank’ 's ,  s uch Lender ’ s ,  or  s uch hol di ng com pani es ’ com pany's  capi t a l  a s  a  cons equence  of  I s s ui ng Bank’ s t hi s  Agr eem ent ,  or  s uch Lender ’ 's  com m i t m ent s  her eunder or  I s s ui ng Bank's  Com m i t m ent ,  Loans ,  Le t t e r s  of  Cr edi t  or  pa r t i c i pa t i ons  i n Le t t e r s  of  Cr edi t  or  Loans ,  t o a  l eve l  be l ow t ha t  whi ch I s s ui ng Bank,  s uch Lender ,  I s s ui ng Bank or  s uch hol di ng com pani es com pany coul d have  achi eved but  f or  s uch Change  i n Law or  com pl i ance  ( t aki ng i nt o cons i der a t i on I s s ui ng Bank’ s ,  s uch Lender ’ s ,  or  s uch hol di ng com pani es ’  t hen exi s t i ngi t s  pol i c i es  wi t h r es pec t  t o capi t a l  adequacy and as s um i ng t he  f ul l  ut i l i za t i on of  s uch ent i t y’ s  capi t a l )  by any am ount  deem ed by I s s ui ng Bank or  s uch Lender  t o be  m at e r i a l ,  t hen I s s ui ng Bank or  s uch Lender  m ay not i f y Bor r ower  and Agent  t he r eof .  Fol l owi ng r ece i pt  of  s uch not i ce ,  Bor r ower  agr ees  t o) ,  t hen f r om  t i m e  t o t i m e  Bor r ower s

wi l l  pay t o s uch Lender  or  I s s ui ng Bank or  s uch Lender  on dem and t he  am ount  of  s uch r educ t i on of  r e t ur n of  capi t a l  a s  and when s uch r educ t i on i s  de t e r m i ned,  payabl e  wi t hi n 30 days  a f t e r  pr es ent a t i on by I s s ui ng Bank or  s uch Lender  of  a  s t a t em ent  i n t he  am ount  and s e t t i ng f or t h i n r eas onabl e  de t a i l  I s s ui ng Bank’ s  or  s uch Lender ’ s



 

39 126471205_8 166393043_2 ca l cul a t i on t he r eof  and t he  as s um pt i ons  upon whi ch s uch ca l cul a t i on was  bas ed ( whi ch s t a t em ent  s ha l l  be  deem ed t r ue  and cor r ec t  abs ent  m ani f es t  e r r or ) .  I n de t e r m i ni ng s uch am ount ,  I s s ui ng Bank or  s uch Lender  m ay us e  any r eas onabl e  aver agi ng and a t t r i but i on m et hods ,  as  t he  cas e  m ay be ,  s uch addi t i ona l  am ount s  as  wi l l  com pens a t e  i t  or  i t s  hol di ng com pany f or  t he  r educ t i on s uf f e r ed.  ( i i i )  Fa i l ur e  or  de l ay on t he  par t  of  any Lender  or  I s s ui ng Bank or  any Lender  t o dem and com pens a t i on pur s uant  t o t hi s  Sec t i onc l aus es  ( i ) ,  ( i i )  and ( i i i )  above  s ha l l  not  cons t i t ut e  a  wai ver  of  I s s ui ng Bank’ s  or  s uch Lender ’ s i t s  r i ght  t o dem and s uch com pens a t i on;  pr ovi ded t ha t  Bor r ower ,  but  Bor r ower s  s ha l l  not  be  r equi r ed t o com pens a t e  I s s ui ng Bank or  a  Lender  pur s uant  t o t hi s  Sec t i onor  I s s ui ng Bank f or  any i ncr eas ed cos t s  or  r educ t i ons  i n r e t ur n i ncur r eds uf f e r ed m or e  t han 180 days ni ne  m ont hs  ( pl us  any per i od of  r e t r oac t i vi t y of  t he  Change  i n Law gi vi ng r i s e  t o t he  dem and)  pr i or  t o t he  da t e  t ha t  t he  Lender  or  I s s ui ng
Bank or  s uch Lender  not i f i es  Bor r ower Bor r ower s  of  s ucht he  appl i cabl e  Change  i n Law gi vi ng r i s e  t o s uch r educ t i ons  and of  s uch Lender ’ 's  or  I s s ui ng Bank's  i nt ent i on t o c l a i m  com pens a t i on t he r e f or ;  pr ovi ded f ur t her  t ha t  i f  s uch c l a i m  a r i s es  by r eas on of  t he  Change  i n Law t ha t  i s  r e t r oac t i ve ,  t hen t he  180- day per i od r e f e r r ed t o above  s ha l l  be  ext ended t o i nc l ude  t he  per i od of  r e t r oac t i ve  e f f ec t  t he r eof .  ( i v)  I f  I s s ui ng Bank or  any Lender  r eques t s  addi t i ona l  or  i nc r eas ed cos t s  r e f e r r ed t o i n Sec t i on 2. 11( 1)  or  Sec t i on 2. 12( d) ( i )  or  am ount s  under  Sec t i on 2. 13( a )  or  s ends  a  not i ce  under  Sec t i on 2. 12( d) ( i i )  r e l a t i ve  t o changed c i r cum s t ances  ( s uch I s s ui ng Bank or  Lender ,  an " Af f ec t ed Lender ” ) ,  t hen s uch Af f ec t ed Lender  s ha l l  us e  r eas onabl e  e f f or t s  t o pr om pt l y des i gna t e  a  di f f e r ent  one  of  i t s  l endi ng of f i ces  or  t o as s i gn i t s  r i ght s  and obl i ga t i ons  her eunder  t o anot her  of  i t s  of f i ces  or  br anches ,  i f  ( i )  i n t he  r eas onabl e  j udgm ent  of  s uch Af f ec t ed Lender ,  s uch des i gna t i on or  as s i gnm ent  woul d e l i m i na t e  or  r educe  am ount s  payabl e  pur s uant  t o
Sec t i on 2. 11( 1) ,  Sec t i on 2. 12( d) ( j )  or  Sec t i on 2. 13( a ) ,  a s  appl i cabl e ,  or  woul d e l i m i na t e  t he  i l l ega l i t y or  i m pr ac t i ca l i t y of  f undi ng or  m ai nt a i ni ng LI BOR Rat e  Loans  and ( i i )  i n t he  r eas onabl e  j udgm ent  of  s uch Af f ec t ed Lender ,  s uch des i gna t i on or  as s i gnm ent  woul d not  s ubj ec t  i t  t o any m at e r i a l  unr e i m bur s ed cos t  or  expens e  and woul d not  ot her wi s e  be  m at e r i a l l y di s advant ageous  t o i t .  Bor r ower  agr ees  t o pay a l l  r eas onabl e  out - of - pocke t  cos t s  and expens es  i ncur r ed by s uch Af f ec t ed Lender  i n connec t i on wi t h any s uch des i gna t i on or  as s i gnm ent .  I f ,  a f t e r  s uch r eas onabl e  e f f or t s ,  s uch Af f ec t ed Lender  does  not  s o des i gna t e  a  di f f e r ent  one  of  i t s  l endi ng of f i ces  or  as s i gn i t s  r i ght s  t o anot her  of  i t s  of f i ces  or  br anches  s o as  t o e l i m i na t e  Bor r ower ’ s  obl i ga t i on t o pay any f ut ur e  am ount s  t o s uch Af f ec t ed Lender  pur s uant  t o Sec t i on 2. 11( 1) ,  Sec t i on 2. 12( d) ( i )  or  Sec t i on 2. 13( a ) ,  a s  appl i cabl e ,  or  t o enabl e  Bor r ower  t o obt a i n LI BOR Rat e  Loans ,  t hen Bor r ower  ( wi t hout  pr e j udi ce  t o any am ount s  t hen due  t o s uch Af f ec t ed Lender  under  Sec t i on

2. 11( 1) ,  Sec t i on 2. 12( d) ( i )  or  Sec t i on 2. 13( a ) ,  a s  appl i cabl e )  m ay,  unl es s  pr i or  t o t he  e f f ec t i ve  da t e  of  any s uch as s i gnm ent  t he  Af f ec t ed Lender  wi t hdr aws  i t s  r eques t  f or  s uch addi t i ona l  am ount s  under  Sec t i on 2. 11( 1) ,  Sec t i on 2. 12( d) ( i )  or  Sec t i on 2. 13( a ) ,  a s  appl i cabl e ,  or  i ndi ca t es  t ha t  i t  i s  no l onger  unl awf ul  or  i m pr ac t i ca l  t o f und or  m ai nt a i n LI BOR Rat e  Loans ,  m ay des i gna t e  a  di f f e r ent  I s s ui ng Bank or  s ubs t i t ut e  a  Lender ,  i n each cas e ,  r eas onabl y accept abl e  t o Agent  t o pur chas e  t he  Obl i ga t i ons  owed t o s uch Af f ec t ed Lender  and s uch Af f ec t ed Lender ’ s  com m i t m ent s  her eunder  ( a  " Repl acem ent  Lender ” ) ,  and i f  s uch Repl acem ent  Lender  agr ees  t o s uch pur chas e ,  s uch Af f ec t ed Lender  s ha l l  a s s i gn t o t he  Repl acem ent  Lender  i t s  Obl i ga t i ons  and com m i t m ent s ,  and upon s uch pur chas e  by t he  Repl acem ent  Lender ,  whi ch s uch Repl acem ent  Lender  s ha l l  be  deem ed t o be  " I s s ui ng Bank”  or  a  " Lender ”  ( as  t he  cas e  m ay be)  f or  pur pos es  of  t hi s  Agr eem ent  and s uch



 

40 126471205_8 166393043_2 Af f ec t ed Lender  s ha l l  ceas e  t o be  " I s s ui ng Bank”  or  a  " Lender ”  ( as  t he  cas e  m ay be)  f or  pur pos es  of  t hi s  Agr eem ent . any Lender  de t e r m i nes  t ha t  any appl i cabl e  l aw has  m ade  i t  unl awf ul ,  or  t ha t  any Gover nm ent a l  Aut hor i t y has  as s e r t ed t ha t  i t  i s  unl awf ul ,  f or  any Lender  or  i t s  appl i cabl e  l endi ng of f i ce  t o per f or m  any of  i t s  obl i ga t i ons  her eunder ,  t o m ake ,  m ai nt a i n,  i s s ue ,  f und or  com m i t  t o,  pa r t i c i pa t e  i n,  or  char ge  appl i cabl e  i nt e r es t  or  f ees  wi t h r es pec t  t o any Loan or  Le t t e r  of  Cr edi t ,  or  t o de t e r m i ne  or  char ge  i nt e r es t  or  f ees  bas ed on SOFR or  Ter m  SOFR,  t hen,  on not i ce  t he r eof  by s uch Lender  t o Agent ,  ( a )  any obl i ga t i on of  s uch Lender  t o per f or m  s uch obl i ga t i ons ,  t o m ake ,  m ai nt a i n,  i s s ue ,  f und,  com m i t  t o or  pa r t i c i pa t e  i n t he  Loan or  Le t t e r  of  Cr edi t  ( or  t o char ge  i nt e r es t  or  f ees  ot her wi s e  appl i cabl e  t he r e t o) ,  or  t o cont i nue  or  conver t  Loans  as  SOFR Rat e  Loans ,  s ha l l  be  s us pended and Bor r ower s  s ha l l  m ake  s uch appr opr i a t e  accom m odat i ons  r egar di ng a f f ec t ed Le t t e r s  of  Cr edi t  a s  Agent  or  s uch
Lender  m ay r eas onabl y r eques t ,  a s  appl i cabl e ,  ( b)  i f  s uch not i ce  as s e r t s  t he  i l l ega l i t y of  s uch Lender  t o m ake  or  m ai nt a i n Bas e  Ra t e  Loans  whos e  i nt e r es t  r a t e  i s  de t e r m i ned by r e f e r ence  t o Ter m  SOFR,  t he  i nt e r es t  r a t e  appl i cabl e  t o s uch Lender 's  Bas e  Ra t e  Loans  s ha l l ,  a s  neces s a r y t o avoi d s uch i l l ega l i t y,  be  de t e r m i ned by Agent  wi t hout  r e f e r ence  t o t he  Ter m  SOFR com ponent  of  Bas e  Ra t e ,  i n each cas e  unt i l  s uch Lender  not i f i es  Agent  t ha t  t he  c i r cum s t ances  gi vi ng r i s e  t o Lender 's  de t e r m i na t i on no l onger  exi s t .  Upon de l i ver y of  s uch not i ce ,  Bor r ower s  s ha l l  pr epay or  conver t  SOFR Rat e  Loans  of  s uch Lender  t o Bas e  Ra t e  Loans ,  e i t he r  on t he  l as t  day of  t he  I nt e r es t  Per i od t he r e f or ,  i f  s uch Lender  m ay l awf ul l y cont i nue  t o m ai nt a i n t he  Loan and char ge  appl i cabl e  i nt e r es t  t o s uch day,  or  i m m edi a t e l y,  i f  s uch Lender  cannot  s o m ai nt a i n t he  Loan.  Upon any pr epaym ent  or  conver s i on of  a  Loan pur s uant  t o t hi s  Sec t i on,  Bor r ower s  s ha l l  a l s o pay accr ued i nt e r es t  on t he  am ount  s o pr epa i d or  conver t ed.  2. 13 I nabi l i t y t o Det e r m i ne  Ra t es .  ( a )

I nabi l i t y t o Det e r m i ne  Ra t es .  ( i )  I f  i n connec t i on wi t h any r eques t  f or  a  SOFR Rat e  Loan or  a  conver s i on t o or  cont i nua t i on t he r eof ,  a s  appl i cabl e ,  ( a )  Agent  de t e r m i nes  ( whi ch de t e r m i na t i on s ha l l  be  conc l us i ve  abs ent  m ani f es t  e r r or )  t ha t  ( i )  no Succes s or  Ra t e  has  been de t e r m i ned i n accor dance  wi t h c l aus e  ( b)  be l ow,  and t he  c i r cum s t ances  under  c l aus e  ( b) ( i ) ( A)  be l ow or  t he  Schedul ed Unava i l abi l i t y Dat e  has  occur r ed ( as  appl i cabl e ) ,  or  ( i i )  adequa t e  and r eas onabl e  m eans  do not  ot her wi s e  exi s t  f or  de t e r m i ni ng Ter m  SOFR f or  any r eques t ed I nt e r es t  Per i od wi t h r es pec t  t o a  pr opos ed SOFR Rat e  Loan or  i n connec t i on wi t h an exi s t i ng or  pr opos ed Bas e  Ra t e  Loan,  or  ( b)  Agent  or  Requi r ed Lender s  de t e r m i ne  t ha t  f or  any r eas on Ter m  SOFR f or  any r eques t ed I nt e r es t  Per i od wi t h r es pec t  t o a  pr opos ed SOFR Rat e  Loan does  not  adequa t e l y and f a i r l y r e f l ec t  t he  cos t  t o s uch Lender s  of  f undi ng s uch Loan,  Agent  wi l l  pr om pt l y s o not i f y Bor r ower s  and Lender s .  Ther eaf t e r ,  ( x)  t he  obl i ga t i on of  Lender s  t o m ake ,  m ai nt a i n,  or  conver t  Bas e  Ra t e  Loans  t o,
SOFR Rat e  Loans  s ha l l  be  s us pended ( t o t he  ext ent  of  t he  a f f ec t ed SOFR Rat e  Loans  or  I nt e r es t  Per i ods ) ,  and ( y)  i n t he  event  of  a  de t e r m i na t i on des cr i bed i n t he  pr ecedi ng s ent ence  wi t h r es pec t  t o t he  Ter m  SOFR com ponent  of  Bas e  Ra t e ,  t he  ut i l i za t i on of  s uch com ponent  i n de t e r m i ni ng Bas e  Ra t e  s ha l l  be  s us pended,  i n each cas e  unt i l  Agent  ( or ,  i n t he  cas e  of  a  de t e r m i na t i on by Requi r ed Lender s  des cr i bed above ,  unt i l  Agent  upon i ns t r uc t i on of  Requi r ed Lender s )  r evokes  s uch not i ce .  Upon r ece i pt  of  s uch not i ce ,  ( I )  Bor r ower s  m ay r evoke  any pendi ng r eques t  f or  a  Bor r owi ng,  conver s i on or  cont i nua t i on of  SOFR Rat e  Loans  ( t o t he  ext ent  of  t he  a f f ec t ed



 

41 126471205_8 166393043_2 SOFR Rat e  Loans  or  I nt e r es t  Per i ods )  or ,  f a i l i ng t ha t ,  wi l l  be  deem ed t o have  conver t ed s uch r eques t  i nt o a  r eques t  f or  Bas e  Ra t e  Loans ,  and ( I I )  any out s t andi ng SOFR Rat e  Loans  s ha l l  conver t  t o Bas e  Ra t e  Loans  a t  t he  end of  t he i r  r es pec t i ve  I nt e r es t  Per i ods .  ( b)  Succes s or  Ra t es .  ( c )  ( i )  Not wi t hs t andi ng anyt hi ng her e i n t o t he  cont r a r y,  t he  pr ot ec t i on of  Sec t i ons  2. 11( 1) ,  2. 12( d) ,  and 2. 13 s ha l l  be  ava i l abl e  t o I s s ui ng Bank and each Lender  ( as  appl i cabl e )  r egar dl es s  of  any pos s i bl e  cont ent i on of  t he  i nva l i di t y or  i nappl i cabi l i t y of  t he  l aw,  r ul e ,  r egul a t i on,  j udi c i a l  r ul i ng,  j udgm ent ,  gui de l i ne ,  t r ea t y or  ot her  change  or  condi t i on whi ch s ha l l  have  occur r ed or  been i m pos ed,  s o l ong as  i t  s ha l l  be  cus t om ar y f or  i s s ui ng banks  or  l ender s  a f f ec t ed t he r eby t o com pl y t her ewi t h.  Not wi t hs t andi ng any ot her  pr ovi s i on her e i n,  ne i t he r  I s s ui ng Bank nor  any Lender  s ha l l  dem and com pens a t i on pur s uant  t o t hi s  Sec t i on 2. 13 i f  i t  s ha l l  not  a t  t he  t i m e  be  t he  gener a l  pol i cy or  pr ac t i ce  of  I s s ui ng Bank or  s uch Lender  ( as  t he
cas e  m ay be)  t o dem and s uch com pens a t i on i n s i m i l a r  c i r cum s t ances  under  com par abl e  pr ovi s i ons  of  ot her  c r edi t  agr eem ent s ,  i f  any i n any Loan Docum ent ,  i f  Agent  de t e r m i nes  ( whi ch de t e r m i na t i on s ha l l  be  conc l us i ve  abs ent  m ani f es t  e r r or ) ,  or  Bor r ower  Agent  or  Requi r ed Lender s  not i f y Agent  ( wi t h,  i n t he  cas e  of  t he  Requi r ed Lender s ,  a  copy t o Bor r ower  Agent )  t ha t  Bor r ower s  or  Requi r ed Lender s  ( as  appl i cabl e )  have  de t e r m i ned,  t ha t :  ( A)  adequa t e  and r eas onabl e  m eans  do not  exi s t  f or  as cer t a i ni ng one ,  t hr ee  and s i x m ont h i nt e r es t  pe r i ods  of  Ter m  SOFR,  i nc l udi ng becaus e  t he  Ter m  SOFR Scr een Ra t e  i s  not  ava i l abl e  or  publ i s hed on a  cur r ent  bas i s ,  and s uch c i r cum s t ances  a r e  unl i ke l y t o be  t em por ar y;  or  ( B)  CM E or  any s ucces s or  adm i ni s t r a t or  of  t he  Ter m  SOFR Scr een Ra t e  or  a  Gover nm ent a l  Aut hor i t y havi ng j ur i s di c t i on over  Agent ,  CM E or  s uch adm i ni s t r a t or  wi t h r es pec t  t o i t s  publ i ca t i on of  Ter m  SOFR,  i n each cas e  ac t i ng i n s uch capac i t y,  has  m ade  a  publ i c  s t a t em ent  i dent i f yi ng a  s pec i f i c  da t e  a f t e r  whi ch one ,  t hr ee  and s i x

m ont h i nt e r es t  pe r i ods  of  Ter m  SOFR or  t he  Ter m  SOFR Scr een Ra t e  s ha l l  or  wi l l  no l onger  be  m ade  ava i l abl e  or  pe r m i t t ed t o be  us ed f or  de t e r m i ni ng t he  i nt e r es t  r a t e  of  U. S.  dol l a r  denom i na t ed s yndi ca t ed l oans ,  or  s ha l l  or  wi l l  ot her wi s e  ceas e ,  pr ovi ded,  t ha t  a t  t he  t i m e  of  s uch s t a t em ent ,  t he r e  i s  no s ucces s or  adm i ni s t r a t or  s a t i s f ac t or y t o Agent  t ha t  wi l l  cont i nue  t o pr ovi de  s uch i nt e r es t  pe r i ods  of  Ter m  SOFR af t e r  s uch s pec i f i c  da t e  ( t he  l a t es t  da t e  on whi ch one ,  t hr ee  and s i x m ont h i nt e r es t  pe r i ods  of  Ter m  SOFR or  t he  Ter m  SOFR Scr een Ra t e  a r e  no l onger  ava i l abl e  per m anent l y or  i ndef i ni t e l y,  " Schedul ed Unava i l abi l i t y Dat e" ) ;  t hen,  on a  da t e  and t i m e  de t e r m i ned by Agent  ( any s uch da t e ,  " Ter m  SOFR Repl acem ent  Dat e" ) ,  whi ch da t e  s ha l l  be  a t  t he  end of  an I nt e r es t  Per i od or  on t he  r e l evant  i nt e r es t  paym ent  da t e ,  a s  appl i cabl e ,  f or  i nt e r es t  ca l cul a t ed and,  s ol e l y wi t h r es pec t  t o c l aus e  ( b)  above ,  no l a t e r  t han t he  Schedul ed Unava i l abi l i t y Dat e ,  Ter m  SOFR wi l l  be  r epl aced her eunder  and under  any ot her  appl i cabl e  Loan
Docum ent  wi t h Dai l y Si m pl e  SOFR pl us  t he  SOFR Adj us t m ent ,  f or  any paym ent  per i od f or  i nt e r es t  ca l cul a t ed t ha t  can be  de t e r m i ned by Agent ,  i n each cas e ,  wi t hout  any am endm ent  t o,  or  f ur t her  ac t i on or  cons ent  of  any ot her  par t y



 

42 126471205_8 166393043_2 t o,  any Loan Docum ent  ( " Succes s or  Ra t e" ) .  I f  t he  Succes s or  Ra t e  i s  Da i l y Si m pl e  SOFR pl us  t he  SOFR Adj us t m ent ,  a l l  i nt e r es t  wi l l  be  payabl e  on a  m ont hl y bas i s .  Not wi t hs t andi ng anyt hi ng t o t he  cont r a r y her e i n,  ( x)  i f  Agent  de t e r m i nes  t ha t  Da i l y Si m pl e  SOFR i s  not  ava i l abl e  on or  pr i or  t o t he  Ter m  SOFR Repl acem ent  Dat e  or  ( y)  i f  t he  event s  or  c i r cum s t ances  of  t he  t ype  des cr i bed i n c l aus es  ( a )  or  ( b)  above  have  occur r ed wi t h r es pec t  t o t he  Succes s or  Ra t e  t hen i n e f f ec t ,  t hen i n each cas e ,  Agent  and Bor r ower s  m ay am end t hi s  Agr eem ent  s ol e l y f or  t he  pur pos e  of  r epl ac i ng Ter m  SOFR or  any t hen cur r ent  Succes s or  Ra t e  i n accor dance  wi t h t hi s  Sec t i on a t  t he  end of  any I nt e r es t  Per i od,  r e l evant  i nt e r es t  paym ent  da t e  or  paym ent  per i od f or  i nt e r es t  ca l cul a t ed,  as  appl i cabl e ,  wi t h an a l t e r na t i ve  benchm ar k r a t e  gi vi ng due  cons i der a t i on t o any evol vi ng or  t hen exi s t i ng convent i on f or  s uch a l t e r na t i ve  benchm ar ks  i n s i m i l a r  U. S.  dol l a r  denom i na t ed s yndi ca t ed c r edi t  f ac i l i t i e s  s yndi ca t ed and agent ed i n t he  Uni t ed
St a t es  and,  i n each cas e ,  i nc l udi ng any m at hem at i ca l  or  ot her  adj us t m ent s  t o s uch benchm ar k gi vi ng due  cons i der a t i on t o any evol vi ng or  t hen exi s t i ng convent i on f or  s uch benchm ar ks  i n s i m i l a r  U. S.  dol l a r  denom i na t ed c r edi t  f ac i l i t i e s  s yndi ca t ed and agent ed i n t he  Uni t ed St a t es ,  whi ch adj us t m ent  or  m et hod f or  ca l cul a t i ng s uch adj us t m ent  s ha l l  be  publ i s hed on an i nf or m at i on s e r vi ce  s e l ec t ed by Agent  f r om  t i m e  t o t i m e  i n i t s  di s c r e t i on and m ay be  per i odi ca l l y upda t ed.  For  t he  avoi dance  of  doubt ,  any s uch pr opos ed r a t e  and adj us t m ent s  s ha l l  cons t i t ut e  a  Succes s or  Ra t e .  Any s uch am endm ent  s ha l l  becom e e f f ec t i ve  a t  5: 00 p. m .  on t he  f i f t h Bus i nes s  Day a f t e r  Agent  pos t s  s uch pr opos ed am endm ent  t o a l l  Lender s  and Bor r ower s  unl es s ,  pr i or  t o s uch t i m e ,  Requi r ed Lender s  de l i ve r  t o Agent  wr i t t en not i ce  t ha t  Requi r ed Lender s  obj ec t  t o t he  am endm ent .  Agent  wi l l  pr om pt l y ( i n one  or  m or e  not i ces )  not i f y Bor r ower s  and Lender s  of  i m pl em ent a t i on of  any Succes s or  Ra t e .  A Succes s or  Ra t e  s ha l l  be  appl i ed i n a  m anner  cons i s t ent  wi t h

m ar ke t  pr ac t i ce ;  pr ovi ded,  t ha t  t o t he  ext ent  m ar ke t  pr ac t i ce  i s  not  adm i ni s t r a t i ve l y f eas i bl e  f or  Agent ,  t he  Succes s or  Ra t e  s ha l l  be  appl i ed i n a  m anner  as  ot her wi s e  r eas onabl y de t e r m i ned by Agent .  Not wi t hs t andi ng anyt hi ng e l s e  her e i n,  i f  a t  any t i m e  any Succes s or  Ra t e  as  s o de t e r m i ned woul d ot her wi s e  be  l es s  t han ze r o,  t he  Succes s or  Ra t e  wi l l  be  deem ed t o be  ze r o f or  a l l  pur pos es  of  t he  Loan Docum ent s .  2. 14 Gener a l  Accor di on.  ( a )  At  any t i m e  dur i ng t he  per i od f r om  and a f t e r  t he  Cl os i ng Dat e  t hr ough but  exc l udi ng t he  M at ur i t y Dat e ,  a t  t he  opt i on of  Bor r ower  ( but  s ubj ec t  t o t he  condi t i ons  s e t  f or t h i n c l aus e  ( b)  be l ow) ,  t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  or  t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  m ay be  i nc r eas ed by an am ount  i n t he  aggr ega t e  f or  a l l  s uch i ncr eas es  of  t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  and t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  not  t o exceed t he  Ava i l abl e  I ncr eas e  Am ount  ( each s uch i ncr eas e ,  an
" I ncr eas e”) .  Agent  s ha l l  i nvi t e  each Lender  t o i nc r eas e  i t s  Revol ver  Com m i t m ent s  or  i t s  Fl oor pl an Com m i t m ent s  ( as  t he  cas e  m ay be)  ( i t  be i ng under s t ood t ha t  no Lender  s ha l l  be  obl i ga t ed t o i nc r eas e  i t s  Revol ver  Com m i t m ent s  or  i t s  Fl oor pl an Com m i t m ent s )  i n connec t i on wi t h a  pr opos ed I ncr eas e  a t  t he  i nt e r es t  m ar gi n pr opos ed by Bor r ower ,  and i f  s uf f i c i ent  Lender s  do not  agr ee  t o i nc r eas e  t he i r  Revol ver  Com m i t m ent s  and/ or  t he i r  Fl oor pl an Com m i t m ent s  ( as  t he  cas e  m ay be)  i n connec t i on wi t h s uch pr opos ed I ncr eas e ,  t hen Agent  or  Bor r ower  m ay i nvi t e  any pr os pec t i ve  l ender  who i s  r eas onabl y s a t i s f ac t or y t o Agent  and Bor r ower  t o becom e a  Lender  i n connec t i on wi t h a  pr opos ed I ncr eas e .  Any I ncr eas e  s ha l l  be



 

43 126471205_8 166393043_2 i n an am ount  of  a t  l eas t  $20, 000, 000 and i nt egr a l  m ul t i pl es  of  $5, 000, 000 i n exces s  t he r eof .  I n no event  m ay t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  and/ or  t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  be  i nc r eas ed pur s uant  t o t hi s  Sec t i on 2. 14 on m or e  t han 4 occas i ons  i n t he  aggr ega t e  f or  a l l  s uch I ncr eas es .  Addi t i ona l l y,  f or  t he  avoi dance  of  doubt ,  i t  i s  under s t ood and agr eed t ha t  i n no event  s ha l l  t he  aggr ega t e  am ount  of  t he  I ncr eas es  t o t he  Revol ver  Com m i t m ent s  and t he  Fl oor pl an Com m i t m ent s  exceed $100, 000, 000.  ( b)  Each of  t he  f ol l owi ng s ha l l  be  condi t i ons  pr ecedent  t o any I ncr eas e  of  t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  or  any I ncr eas e  of  t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  i n connec t i on t he r ewi t h:  ( i )  Agent  or  Bor r ower  have  obt a i ned t he  com m i t m ent  of  one  or  m or e  Lender s  ( or  ot her  pr os pec t i ve  l ender s )  r eas onabl y s a t i s f ac t or y t o Agent  and Bor r ower  t o pr ovi de  t he  appl i cabl e  I ncr eas e  and any s uch
Lender s  ( or  pr os pec t i ve  l ender s ) ,  Bor r ower ,  and Agent  have  s i gned a  j oi nder  agr eem ent  t o t hi s  Agr eem ent  ( an " I ncr eas e  J oi nder ” ) ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  t o whi ch s uch Lender s  ( or  pr os pec t i ve  l ender s ) ,  Bor r ower ,  and Agent  a r e  par t y,  ( i i )  each of  t he  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3. 2 a r e  s a t i s f i ed,  ( i i i )  Bor r ower  s ha l l  have  de l i ver ed t o Agent  and Lender s  a  ce r t i f i ca t e  da t ed as  of  t he  da t e  of  s uch I ncr eas e  ce r t i f yi ng t ha t  s uch I ncr eas e  and t he  r e l a t ed i ncur r ence  of  I ndebt ednes s  ( as s um i ng,  f or  pur pos es  of  s uch ce r t i f i ca t i on,  t ha t  t he  com m i t m ent s  r e l a t ed t o s uch I ncr eas e  a r e  f ul l y dr awn)  a r e  per m i t t ed under  t he  t e r m s  of  t he  docum ent s  evi denc i ng t he  DLL Fl oor pl an I ndebt ednes s ,  t he  CNH Fl oor pl an I ndebt ednes s  and any ot her  I ndebt ednes s  of  t he  Loan Par t i es  i nvol vi ng an aggr ega t e  am ount  of  $7, 500, 000 or  m or e ,  and ( i v)  Bor r ower  s ha l l  have  r eached agr eem ent  wi t h t he  Lender s  ( or  pr os pec t i ve  l ender s )  agr ee i ng t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  i nc r eas ed Fl oor pl an Com m i t m ent s  wi t h

r es pec t  t o t he  i nt e r es t  m ar gi ns  appl i cabl e  t o Revol vi ng Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  Fl oor pl an Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s  ( whi ch i nt e r es t  m ar gi ns  m ay be  ( A)  wi t h r es pec t  t o Revol vi ng Loans  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s ,  hi gher  t han or  equa l  t o t he  i nt e r es t  m ar gi ns  appl i cabl e  t o Revol vi ng Loans  s e t  f or t h i n t hi s  Agr eem ent  i m m edi a t e l y pr i or  t o t he  da t e  of  t he  i nc r eas ed Revol ver  Com m i t m ent s ,  and ( B)  wi t h r es pec t  t o Fl oor pl an Loans  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s ,  hi gher  t han or  equa l  t o t he  i nt e r es t  m ar gi ns  appl i cabl e  t o Fl oor pl an Loans  s e t  f or t h i n t hi s  Agr eem ent  i m m edi a t e l y pr i or  t o t he  da t e  of  t he  i nc r eas ed Fl oor pl an Com m i t m ent s ,  a s  appl i cabl e  ( t he  da t e  of  t he  e f f ec t i venes s  of  t he  i nc r eas ed Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  or  t he  i nc r eas ed Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount ,  a s  appl i cabl e ,  t he  " I ncr eas e  Dat e”) )  and s ha l l  have
com m uni ca t ed t he  am ount  of  s uch i nt e r es t  m ar gi ns  t o Agent .  Any I ncr eas e  J oi nder  m ay,  wi t h t he  cons ent  of  Agent ,  Bor r ower  and t he  Lender s  or  pr os pec t i ve  l ender s  agr ee i ng t o t he  pr opos ed I ncr eas e ,  e f f ec t  s uch am endm ent s  t o t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  as  m ay be  neces s a r y or  appr opr i a t e  t o e f f ec t ua t e  t he  pr ovi s i ons  of  t hi s  Sec t i on 2. 14 ( i nc l udi ng any am endm ent  neces s a r y t o e f f ec t ua t e  t he  i nt e r es t  m ar gi ns  f or  t he  Revol vi ng Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  t he  Fl oor pl an Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s ) .  Anyt hi ng t o t he  cont r a r y cont a i ned her e i n



 

44 126471205_8 166393043_2 not wi t hs t andi ng,  i f  t he  i nt e r es t  m ar gi n t ha t  i s  t o be  appl i cabl e  t o t he  Revol vi ng Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  t he  Fl oor pl an Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s  ( as  t he  cas e  m ay be)  a r e  hi gher  t han t he  i nt e r es t  m ar gi n appl i cabl e  t o t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  her eunder  ( as  appl i cabl e )  i m m edi a t e l y pr i or  t o t he  appl i cabl e  I ncr eas e  Dat e  ( t he  am ount  by whi ch t he  i nt e r es t  m ar gi n i s  hi gher ,  t he  " Exces s ” ) ,  t hen t he  i nt e r es t  m ar gi n appl i cabl e  t o t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  ( as  t he  cas e  m ay be)  i m m edi a t e l y pr i or  t o t he  I ncr eas e  Dat e  s ha l l  be  i nc r eas ed by t he  am ount  of  t he  Exces s ,  e f f ec t i ve  on t he  appl i cabl e  I ncr eas e  Dat e ,  and wi t hout  t he  neces s i t y of  any ac t i on by any par t y her e t o.  ( c )  Unl es s  ot her wi s e  s pec i f i ca l l y pr ovi ded her e i n,  ( i )  a l l  r e f e r ences  i n t hi s  Agr eem ent  and any ot her  Loan Docum ent  t o Revol vi ng Loans  s ha l l  be  deem ed,  unl es s  t he  cont ext  ot her wi s e  r equi r es ,  t o i nc l ude  Revol vi ng Loans  m ade
pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  and M axi m um  Revol ver  Am ount  pur s uant  t o t hi s  Sec t i on 2. 14,  and ( i i )  a l l  r e f e r ences  i n t hi s  Agr eem ent  and any ot her  Loan Docum ent  t o Fl oor pl an Loans  s ha l l  be  deem ed,  unl es s  t he  cont ext  ot her wi s e  r equi r es ,  t o i nc l ude  Fl oor pl an Loans  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s  and M axi m um  Fl oor pl an Am ount  pur s uant  t o t hi s  Sec t i on 2. 14.  ( d)  Each of  t he  Lender s  havi ng a  Com m i t m ent  pr i or  t o t he  I ncr eas e  Dat e  ( t he  " Pr e - I ncr eas e  Lender s ” )  s ha l l  a s s i gn t o any Lender  whi ch i s  acqui r i ng a  new or  addi t i ona l  Com m i t m ent  on t he  I ncr eas e  Dat e  ( t he  " Pos t - I ncr eas e  Lender s ” ) ,  and s uch Pos t - I ncr eas e  Lender s  s ha l l  pur chas e  f r om  each Pr e - I ncr eas e  Lender ,  a t  t he  pr i nc i pa l  am ount  t he r eof ,  s uch i nt e r es t s  i n t he  Revol vi ng Loans  and t he  Fl oor pl an Loans  on s uch I ncr eas e  Dat e  as  s ha l l  be  neces s a r y i n or der  t ha t ,  a f t e r  gi vi ng e f f ec t  t o a l l  s uch as s i gnm ent s  and pur chas es ,  ( i )  s uch Revol vi ng Loans  and s uch Fl oor pl an Loans  wi l l  be  he l d by Pr e - I ncr eas e  Lender s  and Pos t - I ncr eas e  Lender s

r a t abl y i n accor dance  wi t h t he i r  Pr o Ra t a  Shar e  a f t e r  gi vi ng e f f ec t  t o s uch i ncr eas ed Com m i t m ent s  and ( i i )  each Lender  s ha l l  hol d equa l  Pr o Ra t a  Shar es  of  t he  Revol ver  Com m i t m ent s  ( and Revol vi ng Loans )  and t he  Fl oor pl an Com m i t m ent s  ( and Fl oor pl an Loans ) .  ( e )  The  Revol vi ng Loans ,  Revol ver  Com m i t m ent s ,  and M axi m um  Revol ver  Am ount  es t abl i s hed pur s uant  t o t hi s  Sec t i on 2. 14 s ha l l  cons t i t ut e  Revol vi ng Loans ,  Revol ver  Com m i t m ent s ,  and M axi m um  Revol ver  Am ount  under ,  and s ha l l  be  ent i t l ed t o a l l  t he  benef i t s  a f f or ded by,  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ,  and s ha l l ,  wi t hout  l i m i t i ng t he  f or egoi ng,  benef i t  equa l l y and r a t abl y f r om  any guar ant ees  and t he  s ecur i t y i nt e r es t s  c r ea t ed by t he  Loan Docum ent s .  The  Fl oor pl an Loans ,  Fl oor pl an Com m i t m ent s ,  and M axi m um  Fl oor pl an Am ount  es t abl i s hed pur s uant  t o t hi s  Sec t i on 2. 14 s ha l l  cons t i t ut e  Fl oor pl an Loans ,  Fl oor pl an Com m i t m ent s ,  and M axi m um  Fl oor pl an Am ount  under ,  and s ha l l  be  ent i t l ed t o a l l  t he  benef i t s  a f f or ded by,  t hi s  Agr eem ent  and t he  ot her  Loan
Docum ent s ,  and s ha l l ,  wi t hout  l i m i t i ng t he  f or egoi ng,  benef i t  equa l l y and r a t abl y f r om  any guar ant ees  and t he  s ecur i t y i nt e r es t s  c r ea t ed by t he  Loan Docum ent s .  Bor r ower  s ha l l  t ake  any ac t i ons  r eas onabl y r equi r ed by Agent  t o ens ur e  and dem ons t r a t e  t ha t  t he  Li ens  and s ecur i t y i nt e r es t s  gr ant ed by t he  Loan Docum ent s  cont i nue  t o be  per f ec t ed under  t he  Code  or  ot her wi s e  a f t e r  gi vi ng e f f ec t  t o t he  es t abl i s hm ent  of  any s uch new Revol ver  Com m i t m ent s  and M axi m um  Revol ver  Am ount  or  new Fl oor pl an Com m i t m ent s  and M axi m um  Fl oor pl an Am ount .



 

45 126471205_8 166393043_2 2. 15 Addi t i ona l  Accor di on.  ( a )  Upon not i ce  f r om  Bor r ower  t o Agent  t ha t  t he  DLL Fl oor pl an I ndebt ednes s  has  been pa i d i n f ul l  and a l l  r e l a t ed com m i t m ent s  have  been t e r m i na t ed,  i n l i eu of  i ncur r i ng Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch DLL Fl oor pl an I ndebt ednes s  wi t h a  t hi r d par t y pr ovi der  and not  f or  any ot her  pur pos e ,  a t  t he  opt i on of  Bor r ower  ( but  s ubj ec t  t o t he  condi t i ons  s e t  f or t h i n c l aus e  ( b)  be l ow) ,  t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  or  t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  m ay be  i nc r eas ed by.  an am ount  i n t he  aggr ega t e  f or  a l l  s uch i ncr eas es  of  t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  and t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  not  t o exceed $200, 000, 000 ( each s uch i ncr eas e ,  an " Addi t i ona l  I ncr eas e”) .  Agent  s ha l l  i nvi t e  each Lender  t o i nc r eas e  i t s  Revol ver  Com m i t m ent s  or  i t s  Fl oor pl an Com m i t m ent s  ( as  t he  cas e  m ay be)  ( i t  be i ng under s t ood t ha t  no Lender  s ha l l  be  obl i ga t ed t o i nc r eas e
i t s  Revol ver  Com m i t m ent s  or  i t s  Fl oor pl an Com m i t m ent s )  i n connec t i on wi t h a  pr opos ed Addi t i ona l  I ncr eas e  a t  t he  i nt e r es t  m ar gi n pr opos ed by Bor r ower ,  and i f  s uf f i c i ent  Lender s  do not  agr ee  t o i nc r eas e  t he i r  Revol ver  Com m i t m ent s  or  t he i r  Fl oor pl an Com m i t m ent s  ( as  t he  cas e  m ay be)  i n connec t i on wi t h s uch pr opos ed Addi t i ona l  I ncr eas e ,  t hen Agent  or  Bor r ower  m ay i nvi t e  any pr os pec t i ve  l ender  who i s  r eas onabl y s a t i s f ac t or y t o Agent  and Bor r ower  t o becom e a  Lender  i n connec t i on wi t h a  pr opos ed Addi t i ona l  I ncr eas e .  Any Addi t i ona l  I ncr eas e  s ha l l  be  i n an am ount  of  a t  l eas t  $20, 000, 000 and i nt egr a l  m ul t i pl es  of  $5, 000, 000 i n exces s  t he r eof .  I n no event  m ay t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  and t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  be  i nc r eas ed pur s uant  t o t hi s  Sec t i on 2. 15 on m or e  t han 1 occas i on.  Addi t i ona l l y,  f or  t he  avoi dance  of  doubt ,  i t  i s  under s t ood and agr eed t ha t  i n no event  s ha l l  t he  aggr ega t e  am ount  of  t he  Addi t i ona l  I ncr eas es  t o t he  Revol ver  Com m i t m ent s  and
t he  Fl oor pl an Com m i t m ent s  exceed $200, 000, 000.  ( b)  Each of  t he  f ol l owi ng s ha l l  be  condi t i ons  pr ecedent  t o any Addi t i ona l  I ncr eas e  of  t he  Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  or  any Addi t i ona l  I ncr eas e  of  t he  Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount  i n connec t i on t he r ewi t h:  ( i )  Agent  or  Bor r ower  have  obt a i ned t he  com m i t m ent  of  one  or  m or e  Lender s  ( or  ot her  pr os pec t i ve  l ender s )  r eas onabl y s a t i s f ac t or y t o Agent  and Bor r ower  t o pr ovi de  t he  appl i cabl e  Addi t i ona l  I ncr eas e  and any s uch Lender s  ( or  pr os pec t i ve  l ender s ) ,  Bor r ower ,  and Agent  have  s i gned a  j oi nder  agr eem ent  t o t hi s  Agr eem ent  ( an " Addi t i ona l  I ncr eas e  J oi nder ” ) ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  t o whi ch s uch Lender s  ( or  pr os pec t i ve  l ender s ) ,  Bor r ower ,  and Agent  a r e  par t y,  ( i i )  each of  t he  condi t i ons  pr ecedent  s e t  f or t h i n Sec t i on 3. 2 a r e  s a t i s f i ed,  ( i i i )  Bor r ower  s ha l l  have  de l i ver ed t o Agent  and Lender s  a  ce r t i f i ca t e  da t ed as  of  t he  da t e  of  s uch Addi t i ona l  I ncr eas e  ce r t i f yi ng t ha t  s uch Addi t i ona l  I ncr eas e  and

t he  r e l a t ed i ncur r ence  of  I ndebt ednes s  ( as s um i ng,  f or  pur pos es  of  s uch ce r t i f i ca t i on,  t ha t  t he  com m i t m ent s  r e l a t ed t o s uch Addi t i ona l  I ncr eas e  a r e  f ul l y dr awn)  a r e  per m i t t ed under  t he  t e r m s  of  t he  docum ent s  evi denc i ng t he  CNH Fl oor pl an I ndebt ednes s  and any ot her  I ndebt ednes s  of  t he  Loan Par t i es  i nvol vi ng an aggr ega t e  am ount  of  $7, 500, 000 or  m or e ,  and



 

46 126471205_8 166393043_2 ( i v)  Bor r ower  s ha l l  have  r eached agr eem ent  wi t h t he  Lender s  ( or  pr os pec t i ve  l ender s )  agr ee i ng t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  i nc r eas ed Fl oor pl an Com m i t m ent s  wi t h r es pec t  t o t he  i nt e r es t  m ar gi ns  appl i cabl e  t o Revol vi ng Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  Fl oor pl an Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s  ( whi ch i nt e r es t  m ar gi ns  m ay be  ( A)  wi t h r es pec t  t o Revol vi ng Loans  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s ,  hi gher  t han or  equa l  t o t he  i nt e r es t  m ar gi ns  appl i cabl e  t o Revol vi ng Loans  s e t  f or t h i n t hi s  Agr eem ent  i m m edi a t e l y pr i or  t o t he  da t e  of  t he  i nc r eas ed Revol ver  Com m i t m ent s ,  and ( B)  wi t h r es pec t  t o Fl oor pl an Loans  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s ,  hi gher  t han or  equa l  t o t he  i nt e r es t  m ar gi ns  appl i cabl e  t o Fl oor pl an Loans  s e t  f or t h i n t hi s  Agr eem ent  i m m edi a t e l y pr i or  t o t he  da t e  of  t he  i nc r eas ed Fl oor pl an Com m i t m ent s ,  a s  appl i cabl e  ( t he  da t e  of  t he  e f f ec t i venes s  of  t he
i ncr eas ed Revol ver  Com m i t m ent s  and t he  M axi m um  Revol ver  Am ount  or  t he  i nc r eas ed Fl oor pl an Com m i t m ent s  and t he  M axi m um  Fl oor pl an Am ount ,  a s  appl i cabl e ,  t he  " Addi t i ona l  I ncr eas e  Dat e”) )  and s ha l l  have  com m uni ca t ed t he  am ount  of  s uch i nt e r es t  m ar gi ns  t o Agent .  Any I ncr eas e  J oi nder  m ay,  wi t h t he  cons ent  of  Agent ,  Bor r ower  and t he  Lender s  or  pr os pec t i ve  l ender s  agr ee i ng t o t he  pr opos ed Addi t i ona l  I ncr eas e ,  e f f ec t  s uch am endm ent s  t o t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  as  m ay be  neces s a r y or  appr opr i a t e  t o e f f ec t ua t e  t he  pr ovi s i ons  of  t hi s  Sec t i on 2. 15 ( i nc l udi ng any am endm ent  neces s a r y t o e f f ec t ua t e  t he  i nt e r es t  m ar gi ns  f or  t he  Revol vi ng Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  t he  Fl oor pl an Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s ) .  Anyt hi ng t o t he  cont r a r y cont a i ned her e i n not wi t hs t andi ng,  i f  t he  i nt e r es t  m ar gi n t ha t  i s  t o be  appl i cabl e  t o t he  Revol vi ng Loans  t o be  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  or  t he  Fl oor pl an Loans  t o be
m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s  ( as  t he  cas e  m ay be)  a r e  hi gher  t han t he  i nt e r es t  m ar gi n appl i cabl e  t o t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  her eunder  ( as  appl i cabl e )  i m m edi a t e l y pr i or  t o t he  appl i cabl e  I ncr eas e  Dat e  ( t he  am ount  by whi ch t he  i nt e r es t  m ar gi n i s  hi gher ,  t he  " Addi t i ona l  I ncr eas e  Exces s ” ) ,  t hen t he  i nt e r es t  m ar gi n appl i cabl e  t o t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  ( as  t he  cas e  m ay be)  i m m edi a t e l y pr i or  t o t he  Addi t i ona l  I ncr eas e  Dat e  s ha l l  be  i nc r eas ed by t he  am ount  of  t he  Addi t i ona l  I ncr eas e  Exces s ,  e f f ec t i ve  on t he  appl i cabl e  Addi t i ona l  I ncr eas e  Dat e ,  and wi t hout  t he  neces s i t y of  any ac t i on by any par t y her e t o.  ( c )  Unl es s  ot her wi s e  s pec i f i ca l l y pr ovi ded her e i n,  ( i )  a l l  r e f e r ences  i n t hi s  Agr eem ent  and any ot her  Loan Docum ent  t o Revol vi ng Loans  s ha l l  be  deem ed,  unl es s  t he  cont ext  ot her wi s e  r equi r es ,  t o i nc l ude  Revol vi ng Loans  m ade  pur s uant  t o t he  i nc r eas ed Revol ver  Com m i t m ent s  and M axi m um  Revol ver  Am ount  pur s uant  t o t hi s  Sec t i on 2. 15,  and ( i i )  a l l  r e f e r ences  i n t hi s
Agr eem ent  and any ot her  Loan Docum ent  t o Fl oor pl an Loans  s ha l l  be  deem ed,  unl es s  t he  cont ext  ot her wi s e  r equi r es ,  t o i nc l ude  Fl oor pl an Loans  m ade  pur s uant  t o t he  i nc r eas ed Fl oor pl an Com m i t m ent s  and M axi m um  Fl oor pl an Am ount  pur s uant  t o t hi s  Sec t i on 2. 15.  ( d)  Each of  t he  Lender s  havi ng a  Com m i t m ent  pr i or  t o t he  Addi t i ona l  I ncr eas e  Dat e  ( t he  " Pr e - I ncr eas e  Addi t i ona l  Lender s ” )  s ha l l  a s s i gn t o any Lender  whi ch i s  acqui r i ng a  new or  addi t i ona l  Com m i t m ent  on t he  Addi t i ona l  I ncr eas e  Dat e  ( t he  " Pos t - I ncr eas e  Addi t i ona l  Lender s ” ) ,  and s uch Pos t - I ncr eas e  Addi t i ona l  Lender s  s ha l l  pur chas e  f r om  each Pr e - I ncr eas e  Addi t i ona l  Lender ,  a t  t he  pr i nc i pa l  am ount  t he r eof ,  s uch i nt e r es t s  i n t he  Revol vi ng Loans  and t he  Fl oor pl an Loans  on s uch Addi t i ona l  I ncr eas e  Dat e  as  s ha l l  be  neces s a r y i n or der  t ha t ,  a f t e r  gi vi ng e f f ec t  t o a l l  s uch as s i gnm ent s  and pur chas es ,  ( i )  s uch Revol vi ng Loans  and s uch Fl oor pl an Loans  wi l l  be  he l d by Pr e - I ncr eas e  Addi t i ona l  Lender s  and Pos t - I ncr eas e  Addi t i ona l  Lender s  r a t abl y i n accor dance  wi t h t he i r  Pr o Ra t a  Shar e

af t e r  gi vi ng e f f ec t  t o s uch i ncr eas ed Com m i t m ent s  and ( i i )



 

47 126471205_8 166393043_2 each Lender  s ha l l  hol d equa l  Pr o Ra t a  Shar es  of  t he  Revol ver  Com m i t m ent s  ( and Revol vi ng Loans )  and t he  Fl oor pl an Com m i t m ent s  ( and Fl oor pl an Loans ) .  ( e )  The  Revol vi ng Loans ,  Revol ver  Com m i t m ent s ,  and M axi m um  Revol ver  Am ount  es t abl i s hed pur s uant  t o t hi s  Sec t i on 2. 15 s ha l l  cons t i t ut e  Revol vi ng Loans ,  Revol ver  Com m i t m ent s ,  and M axi m um  Revol ver  Am ount  under ,  and s ha l l  be  ent i t l ed t o a l l  t he  benef i t s  a f f or ded by,  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ,  and s ha l l ,  wi t hout  l i m i t i ng t he  f or egoi ng,  benef i t  equa l l y and r a t abl y f r om  any guar ant ees  and t he  s ecur i t y i nt e r es t s  c r ea t ed by t he  Loan Docum ent s .  The  Fl oor pl an Loans ,  Fl oor pl an Com m i t m ent s ,  and M axi m um  Fl oor pl an Am ount  es t abl i s hed pur s uant  t o t hi s  Sec t i on 2. 15 s ha l l  cons t i t ut e  Fl oor pl an Loans ,  Fl oor pl an Com m i t m ent s ,  and M axi m um  Fl oor pl an Am ount  under ,  and s ha l l  be  ent i t l ed t o a l l  t he  benef i t s  a f f or ded by,  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ,  and s ha l l ,  wi t hout  l i m i t i ng t he  f or egoi ng,  benef i t  equa l l y and r a t abl y
f r om  any guar ant ees  and t he  s ecur i t y i nt e r es t s  c r ea t ed by t he  Loan Docum ent s .  Bor r ower  s ha l l  t ake  any ac t i ons  r eas onabl y r equi r ed by Agent  t o ens ur e  and dem ons t r a t e  t ha t  t he  Li ens  and s ecur i t y i nt e r es t s  gr ant ed by t he  Loan Docum ent s  cont i nue  t o be  per f ec t ed under  t he  Code  or  ot her wi s e  a f t e r  gi vi ng e f f ec t  t o t he  es t abl i s hm ent  of  any s uch new Revol ver  Com m i t m ent s  and M axi m um  Revol ver  Am ount  or  new Fl oor pl an Com m i t m ent s  and M axi m um  Fl oor pl an Am ount .  3 CONDI TI ONS;  TERM  OF AGREEM ENT.  3. 1 Condi t i ons  Pr ecedent  t o t he  I ni t i a l  Ext ens i on of  Cr edi t .  The  obl i ga t i on of  each Lender  t o m ake  t he  i ni t i a l  ext ens i ons  of  c r edi t  pr ovi ded f or  he r eunder  i s  s ubj ec t  t o t he  f ul f i l l m ent ,  t o t he  s a t i s f ac t i on of  Agent  and each Lender ,  of  each of  t he  condi t i ons  pr ecedent  s e t  f or t h on Schedul e  3. 1 ( t he  m aki ng of  s uch i ni t i a l  ext ens i ons  of  c r edi t  by a  Lender  be i ng conc l us i ve l y deem ed t o be  i t s  s a t i s f ac t i on or  wai ver  of  t he  condi t i ons  pr ecedent ) .  3. 2 Condi t i ons  Pr ecedent  t o a l l  Ext ens i ons  of  Cr edi t .  The  obl i ga t i on of  t he  Lender  Gr oup ( or  any

m em ber  t he r eof )  t o m ake  any Revol vi ng Loans  or  Fl oor pl an Loans  her eunder  ( or  t o ext end any ot her  c r edi t  he r eunder )  a t  any t i m e  s ha l l  be  s ubj ec t  t o t he  f ol l owi ng condi t i ons  pr ecedent :  ( a )  t he  r epr es ent a t i ons  and war r ant i es  of  Bor r ower  or  i t s  Subs i di a r i es  cont a i ned i n t hi s  Agr eem ent  or  i n t he  ot her  Loan Docum ent s  s ha l l  be  t r ue  and cor r ec t  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof )  on and as  of  t he  da t e  of  s uch ext ens i on of  c r edi t ,  a s  t hough m ade  on and as  of  s uch da t e  ( except  t o t he  ext ent  t ha t  s uch r epr es ent a t i ons  and war r ant i es  r e l a t e  s ol e l y t o an ea r l i e r  da t e ,  i n whi ch cas e  s uch r epr es ent a t i ons  and war r ant i es  s ha l l  be  t r ue  and cor r ec t  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof )  as  of  s uch ea r l i e r  da t e ) ;  and ( b)
no Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng on t he  da t e  of  s uch ext ens i on of  c r edi t ,  nor  s ha l l  e i t he r  r es ul t  f r om  t he  m aki ng t her eof .  Not wi t hs t andi ng anyt hi ng cont a i ned i n t hi s  Agr eem ent  or  any ot her  Loan Docum ent  t o t he  cont r a r y,  Bor r ower  s ha l l  be  per m i t t ed t o bor r ow Revol vi ng Loans  and Fl oor pl an Loans  on t he  l as t



 

48 126471205_8 166393043_2 day of  each f i s ca l  quar t e r  of  Bor r ower  i n an am ount  i n exces s  of  i t s  ant i c i pa t ed cas h needs  i n t he  or di nar y cour s e  of  bus i nes s  ( each s uch Bor r owi ng,  a  " Quar t e r  End Bor r owi ng"  f or  pur pos es  of  de t e r m i ni ng Adj us t ed Exces s  Ava i l abi l i t y) ,  i n each cas e  s o l ong as  each of  t he  f ol l owi ng condi t i ons  a r e  s a t i s f i ed ( i t  be i ng under s t ood t ha t  t he  f a i l ur e  t o s a t i s f y ( A)  any of  t he  f ol l owi ng condi t i ons  a t  any t i m e  s ha l l  i m m edi a t e l y di s qua l i f y s uch Loans  as  a  Quar t e r  End Bor r owi ng f or  pur pos es  of  de t e r m i ni ng Adj us t ed Exces s  Ava i l abi l i t y and ( B)  t he  condi t i on s e t  f or t h i n c l aus e  ( i v)  be l ow s ha l l  cons t i t ut e  an i m m edi a t e  Event  of  Def aul t  under  t hi s  Agr eem ent ) :  ( i )  a l l  condi t i ons  pr ecedent  s e t  f or t h i n t hi s  Sec t i on 3. 2 have  been s a t i s f i ed wi t h r es pec t  t o s uch Quar t e r  End Bor r owi ng;  ( i i )  a l l  condi t i ons  pr ecedent  s e t  f or t h i n t hi s  Sec t i on 3. 2 have  been s a t i s f i ed wi t h r es pec t  t o s uch Quar t e r  End Bor r owi ng t he  am ount  of  s uch Quar t e r  End Bor r owi ng i s  wi t hi n Bor r ower 's  bor r owi ng capac i t y f or  Revol vi ng Loans  under  Sec t i on 2. 1
and/ or  Fl oor pl an Loans  under  Sec t i on 2. 2,  a s  appl i cabl e ,  i n each cas e  as  evi denced by t he  t hen appl i cabl e  Bor r owi ng Bas e  Cer t i f i ca t e ( s ) ;  ( i i i )  t he  pr oceeds  of  s uch Quar t e r  End Bor r owi ng a r e  pl aced i nt o a  Depos i t  Account  m ai nt a i ned wi t h Bank of  Am er i ca ,  whi ch Depos i t  Account  i s  t he  s ubj ec t  of  t he  Cont r ol  Agr eem ent  t ha t  pr ovi des  Agent  wi t h s pr i ngi ng cont r ol  over  s uch Depos i t  Account  upon a  Tr i gger i ng Event  ( as  s uch t e r m  i s  de f i ned i n t he  Guar ant y and Secur i t y Agr eem ent ) ,  i t  be i ng agr eed and under s t ood t ha t  i f  Agent  has  exer c i s ed cont r ol ,  Bor r ower  s ha l l  have  no acces s  t o s uch Depos i t  Account  m ai nt a i ni ng pr oceeds  of  any Quar t e r  End Bor r owi ng whi l e  s uch f unds  a r e  m ai nt a i ned i n s uch Depos i t  Account ;  and ( i v)  a t  a l l  t i m es  t ha t  any Quar t e r  End Bor r owi ng i s  out s t andi ng,  Exces s  Ava i l abi l i t y i s  gr ea t e r  t han $25, 000, 000.  3. 3 M at ur i t y.  Thi s  Agr eem ent  s ha l l  cont i nue  i n f ul l  f or ce  and e f f ec t  f or  a  t e r m  endi ng on t he  M at ur i t y Dat e .  3. 4 Ef f ec t  of  M at ur i t y.  On t he  M at ur i t y Dat e ,  a l l  com m i t m ent s  of  t he  Lender  Gr oup t o pr ovi de  addi t i ona l

c r edi t  he r eunder  s ha l l  aut om at i ca l l y be  t e r m i na t ed and a l l  of  t he  Obl i ga t i ons  i m m edi a t e l y s ha l l  becom e due  and payabl e  wi t hout  not i ce  or  dem and and Bor r ower  s ha l l  be  r equi r ed t o r epay a l l  of  t he  Obl i ga t i ons  i n f ul l .  No t e r m i na t i on of  t he  obl i ga t i ons  of  t he  Lender  Gr oup ( ot her  t han paym ent  i n f ul l  of  t he  Obl i ga t i ons  and t e r m i na t i on of  t he  Com m i t m ent s )  s ha l l  r e l i eve  or  di s char ge  any Loan Par t y of  i t s  dut i es ,  obl i ga t i ons ,  or  covenant s  her eunder  or  under  any ot her  Loan Docum ent  and Agent ’ s  Li ens  i n t he  Col l a t e r a l  s ha l l  cont i nue  t o s ecur e  t he  Obl i ga t i ons  and s ha l l  r em ai n i n e f f ec t  unt i l  a l l  Obl i ga t i ons  have  been pa i d i n f ul l  and t he  Com m i t m ent s  have  been t e r m i na t ed.  W hen a l l  of  t he  Obl i ga t i ons  have  been pa i d i n f ul l  and t he  Lender  Gr oup’ s  obl i ga t i ons  t o pr ovi de  addi t i ona l  c r edi t  under  t he  Loan Docum ent s  have  been t e r m i na t ed i r r evocabl y,  Agent  wi l l ,  a t  Bor r ower ’ s  s ol e  expens e ,  execut e  and de l i ver  any t e r m i na t i on s t a t em ent s ,  l i en r e l eas es ,  di s char ges  of  s ecur i t y i nt e r es t s ,  and ot her  s i m i l a r  di s char ge  or  r e l eas e  docum ent s
( and,  i f  appl i cabl e ,  i n r ecor dabl e  f or m )  as  a r e  r eas onabl y neces s a r y t o r e l eas e ,  a s  of  r ecor d,  Agent ’ s  Li ens  and a l l  not i ces  of  s ecur i t y i nt e r es t s  and l i ens  pr evi ous l y f i l ed by Agent .



 

49 126471205_8 166393043_2 3. 5 Ear l y Ter m i na t i on by Bor r ower .  Bor r ower  has  t he  opt i on,  a t  any t i m e  upon 10 Bus i nes s  Days  pr i or  wr i t t en not i ce  t o Agent ,  t o t e r m i na t e  t hi s  Agr eem ent  and t e r m i na t e  t he  Com m i t m ent s  her eunder  by r epayi ng t o Agent  a l l  of  t he  Obl i ga t i ons  i n f ul l .  The  f or egoi ng not wi t hs t andi ng,  ( a )  Bor r ower  m ay r es c i nd t e r m i na t i on not i ces  r e l a t i ve  t o pr opos ed paym ent s  i n f ul l  of  t he  Obl i ga t i ons  wi t h t he  pr oceeds  of  t hi r d par t y I ndebt ednes s  i f  t he  c l os i ng f or  s uch i s s uance  or  i ncur r ence  does  not  happen on or  be f or e  t he  da t e  of  t he  pr opos ed t e r m i na t i on ( i n whi ch cas e ,  a  new not i ce  s ha l l  be  r equi r ed t o be  s ent  i n connec t i on wi t h any s ubs equent  t e r m i na t i on) ,  and ( b)  Bor r ower  m ay ext end t he  da t e  of  t e r m i na t i on a t  any t i m e  wi t h t he  cons ent  of  Agent  ( whi ch cons ent  s ha l l  not  be  unr eas onabl y wi t hhe l d or  de l ayed) .  3. 6 Condi t i ons  Subs equent .  The  obl i ga t i on of  t he  Lender  Gr oup ( or  any m em ber  t he r eof )  t o cont i nue  t o m ake  Loans  ( or  ot her wi s e  ext end c r edi t  he r eunder )  i s  s ubj ec t  t o t he  f ul f i l l m ent ,  on or  be f or e  t he  da t e
appl i cabl e  t he r e t o,  of  t he  condi t i ons  s ubs equent  s e t  f or t h on Schedul e  3. 6 ( t he  f a i l ur e  by Bor r ower  t o s o per f or m  or  caus e  t o be  per f or m ed s uch condi t i ons  s ubs equent  as  and when r equi r ed by t he  t e r m s  t her eof  ( unl es s  s uch da t e  i s  ext ended,  i n wr i t i ng,  by Agent ,  whi ch Agent  m ay do wi t hout  obt a i ni ng t he  cons ent  of  t he  ot her  m em ber s  of  t he  Lender  Gr oup) ,  s ha l l  cons t i t ut e  an Event  of  Def aul t ) .  4 REPRESENTATI ONS AND W ARRANTI ES.  I n or der  t o i nduce  t he  Lender  Gr oup t o ent e r  i nt o t hi s  Agr eem ent ,  Bor r ower  m akes  t he  f ol l owi ng r epr es ent a t i ons  and war r ant i es  t o t he  Lender  Gr oup whi ch s ha l l  be  t r ue ,  cor r ec t ,  and com pl e t e ,  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof ) ,  a s  of  t he  Cl os i ng Dat e ,  and s ha l l  be  t r ue ,  cor r ec t ,  and com pl e t e ,  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed

or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof ) ,  a s  of  t he  da t e  of  t he  m aki ng of  each Revol vi ng Loan and each Fl oor pl an Loan ( or  ot her  ext ens i on of  c r edi t )  m ade  t her eaf t e r ,  a s  t hough m ade  on and as  of  t he  da t e  of  s uch Revol vi ng Loan and each Fl oor pl an Loan ( or  ot her  ext ens i on of  c r edi t )  ( except  t o t he  ext ent  t ha t  s uch r epr es ent a t i ons  and war r ant i es  r e l a t e  s ol e l y t o an ea r l i e r  da t e ,  i n whi ch cas e  s uch r epr es ent a t i ons  and war r ant i es  s ha l l  be  t r ue  and cor r ec t  i n a l l  m at e r i a l  r es pec t s  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof )  as  of  s uch ea r l i e r  da t e )  and s uch r epr es ent a t i ons  and war r ant i es  s ha l l  s ur vi ve  t he  execut i on and de l i ver y of  t hi s  Agr eem ent :  4. 1 Due  Or gani za t i on and Qual i f i ca t i on;  Subs i di a r i es ;  Fi s ca l  Year  Ends .  ( a )  Each Loan Par t y ( i )  i s  dul y or gani zed and exi s t i ng and i n good s t andi ng under  t he  l aws  of  t he  j ur i s di c t i on of  i t s  or gani za t i on,  ( i i )  i s  qua l i f i ed t o do bus i nes s  i n any s t a t e  wher e
t he  f a i l ur e  t o be  s o qua l i f i ed coul d r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t ,  and ( i i i )  has  a l l  r equi s i t e  power  and aut hor i t y t o own and oper a t e  i t s  pr oper t i es ,  t o ca r r y on i t s  bus i nes s  as  now conduc t ed and as  pr opos ed t o be  conduc t ed,  t o ent e r  i nt o t he  Loan Docum ent s  t o whi ch i t  i s  a  pa r t y and t o ca r r y out  t he  t r ans ac t i ons  cont em pl a t ed t he r eby.  ( b)  Se t  f or t h on Schedul e  4. 1( b)  ( as  s uch Schedul e  m ay be  upda t ed f r om  t i m e  t o t i m e  t o r e f l ec t  changes  r es ul t i ng f r om  t r ans ac t i ons  per m i t t ed under  t hi s  Agr eem ent )  i s  a



 

50 126471205_8 166393043_2 com pl e t e  and accur a t e  des cr i pt i on of  t he  aut hor i zed Equi t y I nt e r es t s  of  Bor r ower ,  by c l as s ,  and,  as  of  t he  Cl os i ng Dat e ,  a  des c r i pt i on of  t he  num ber  of  s har es  of  each s uch c l as s  t ha t  a r e  i s s ued and out s t andi ng.  Bor r ower  i s  not  s ubj ec t  t o any obl i ga t i on ( cont i ngent  or  ot her wi s e )  t o r epur chas e  or  ot her wi s e  acqui r e  or  r e t i r e  any s har es  of  i t s  Equi t y I nt e r es t s  or  any s ecur i t y conver t i bl e  i nt o or  exchangeabl e  f or  any of  i t s  Equi t y I nt e r es t s .  ( c )  Se t  f or t h on Schedul e  4. 1( c )  ( as  s uch Schedul e  m ay be  upda t ed f r om  t i m e  t o t i m e  t o r e f l ec t  changes  r es ul t i ng f r om  t r ans ac t i ons  per m i t t ed under  t hi s  Agr eem ent ) ,  i s  a  com pl e t e  and accur a t e  l i s t  of  t he  Loan Par t i es ’  di r ec t  and i ndi r ec t  Subs i di a r i es ,  s howi ng:  ( i )  t he  num ber  of  s har es  of  each c l as s  of  com m on and pr e f e r r ed Equi t y I nt e r es t s  aut hor i zed f or  each of  s uch Subs i di a r i es ,  and ( i i )  t he  num ber  and t he  per cent age  of  t he  out s t andi ng s har es  of  each s uch c l as s  owned di r ec t l y or  i ndi r ec t l y by Bor r ower .  Al l  of  t he  out s t andi ng Equi t y I nt e r es t s  of  each s uch Subs i di a r y
has  been va l i dl y i s s ued and i s  f ul l y pa i d and non- as s es s abl e .  ( d)  Except  as  s e t  f or t h on Schedul e  4. 1( d) ,  t he r e  a r e  no s ubs cr i pt i ons ,  opt i ons ,  war r ant s ,  or  ca l l s  r e l a t i ng t o any s har es  of  Bor r ower ’ s  or  i t s  Subs i di a r i es ’  Equi t y I nt e r es t s ,  i nc l udi ng any r i ght  of  conver s i on or  exchange  under  any out s t andi ng s ecur i t y or  ot her  i ns t r um ent .  ( e )  Se t  f or t h on Schedul e  4. 1( e )  i s  l i s t  of  t he  f i s ca l  year  ends  f or  each Loan Par t y and each Subs i di a r y.  4. 2 Due  Aut hor i za t i on;  No Conf l i c t .  ( a )  As  t o each Loan Par t y,  t he  execut i on,  de l i ve r y,  and per f or m ance  by s uch Loan Par t y of  t he  Loan Docum ent s  t o whi ch i t  i s  a  pa r t y have  been dul y aut hor i zed by a l l  neces s a r y ac t i on on t he  par t  of  s uch Loan Par t y.  ( b)  As  t o each Loan Par t y,  t he  execut i on,  de l i ve r y,  and per f or m ance  by s uch Loan Par t y of  t he  Loan Docum ent s  t o whi ch i t  i s  a  pa r t y do not  and wi l l  not  ( i )  vi ol a t e  any m at e r i a l  pr ovi s i on of  f eder a l ,  s t a t e ,  or  l oca l  l aw or  r egul a t i on appl i cabl e  t o any Loan Par t y or  i t s  Subs i di a r i es ,  t he  Gover ni ng Docum ent s  of  any Loan Par t y or  i t s  Subs i di a r i es ,  or  any
or der ,  j udgm ent ,  or  decr ee  of  any cour t  or  ot her  Gover nm ent a l  Aut hor i t y bi ndi ng on any Loan Par t y or  i t s  Subs i di a r i es ,  ( i i )  conf l i c t  wi t h,  r es ul t  i n a  br each of ,  or  cons t i t ut e  ( wi t h due  not i ce  or  l aps e  of  t i m e  or  bot h)  a  de f aul t  under  any m at e r i a l  cont r ac t  of  any Loan Par t y or  i t s  Subs i di a r i es  wher e  any s uch conf l i c t ,  br each or  de f aul t  coul d i ndi vi dua l l y or  i n t he  aggr ega t e  r eas onabl y be  expec t ed t o have  a  M at e r i a l  Adver s e  Ef f ec t ,  ( i i i )  r es ul t  i n or  r equi r e  t he  c r ea t i on or  i m pos i t i on of  any Li en of  any na t ur e  wha t s oever  upon any as s e t s  of  any Loan Par t y,  ot her  t han Per m i t t ed Li ens ,  or  ( i v)  r equi r e  any appr ova l  of  any hol der  of  Equi t y I nt e r es t s  of  a  Loan Par t y or  any appr ova l  or  cons ent  of  any Per s on under  any m at e r i a l  cont r ac t  of  any Loan Par t y,  ot her  t han cons ent s  or  appr ova l s  t ha t  have  been obt a i ned and t ha t  a r e  s t i l l  i n f or ce  and e f f ec t  and except ,  i n t he  cas e  of  m at e r i a l  cont r ac t ,  f or  cons ent s  or  appr ova l s ,  t he  f a i l ur e  t o obt a i n coul d not  i ndi vi dua l l y or  i n t he  aggr ega t e  r eas onabl y be  expec t ed t o caus e  a  M at e r i a l  Adver s e

Ef f ec t .  4. 3 Gover nm ent a l  Cons ent s .  The  execut i on,  de l i ve r y,  and per f or m ance  by each Loan Par t y of  t he  Loan Docum ent s  t o whi ch s uch Loan Par t y i s  a  pa r t y and t he  cons um m at i on of  t he  t r ans ac t i ons  cont em pl a t ed by t he  Loan Docum ent s  do not  and wi l l  not  r equi r e  any r egi s t r a t i on wi t h,  cons ent ,  or  appr ova l  of ,  or  not i ce  t o,  or  ot her  ac t i on wi t h or  by,  any Gover nm ent a l  Aut hor i t y,



 

51 126471205_8 166393043_2 ot her  t han r egi s t r a t i ons ,  cons ent s ,  appr ova l s ,  not i ces ,  or  ot her  ac t i ons  t ha t  have  been obt a i ned and t ha t  a r e  s t i l l  i n f or ce  and e f f ec t  and except  f or  f i l i ngs  and r ecor di ngs  wi t h r es pec t  t o t he  Col l a t e r a l  t o be  m ade ,  or  ot her wi s e  de l i ve r ed t o Agent  f or  f i l i ng or  r ecor da t i on,  as  of  t he  Cl os i ng Dat e .  4. 4 Bi ndi ng Obl i ga t i ons ;  Per f ec t ed Li ens .  ( a )  Each Loan Docum ent  has  been dul y execut ed and de l i ver ed by each Loan Par t y t ha t  i s  a  pa r t y t he r e t o and i s  t he  l ega l l y va l i d and bi ndi ng obl i ga t i on of  s uch Loan Par t y,  enf or ceabl e  aga i ns t  s uch Loan Par t y i n accor dance  wi t h i t s  r es pec t i ve  t e r m s ,  except  as  enf or cem ent  m ay be  l i m i t ed by equi t abl e  pr i nc i pl es  or  by bankr upt cy,  i ns ol vency,  r eor gani za t i on,  m or a t or i um ,  or  s i m i l a r  l aws  r e l a t i ng t o or  l i m i t i ng c r edi t or s ’  r i ght s  gener a l l y.  ( b)  Agent ’ s  Li ens  a r e  va l i dl y c r ea t ed,  pe r f ec t ed ( ot her  t han ( i )  i n r es pec t  of  m ot or  vehi c l es  t ha t  a r e  s ubj ec t  t o a  ce r t i f i ca t e  of  t i t l e ,  ( i i )  m oney,  ( i i i )  l e t t e r - of - c r edi t  r i ght s  ( ot her  t han s uppor t i ng obl i ga t i ons ) ,  ( i v)  com m er c i a l
t or t  c l a i m s  ( ot her  t han t hos e  t ha t ,  by t he  t e r m s  of  t he  Guar ant y and Secur i t y Agr eem ent ,  a r e  r equi r ed t o be  per f ec t ed) ,  and ( v)  any Depos i t  Account s  and Secur i t i e s  Account s  not  s ubj ec t  t o a  Cont r ol  Agr eem ent  as  per m i t t ed by Sec t i on 7( k) ( i v)  of  t he  Guar ant y and Secur i t y Agr eem ent ,  and s ubj ec t  onl y t o t he  f i l i ng of  f i nanc i ng s t a t em ent s ,  t he  r ecor da t i on of  t he  Copyr i ght  Secur i t y Agr eem ent ,  t he  Pa t ent  Secur i t y Agr eem ent  and/ or  t he  Tr adem ar k Secur i t y Agr eem ent ,  i f  any,  and t he  r ecor da t i on of  t he  M or t gages ,  i n each cas e ,  i n t he  appr opr i a t e  f i l i ng of f i ces ) ,  and f i r s t  pr i or i t y Li ens ,  s ubj ec t  onl y t o Per m i t t ed Li ens  whi ch a r e  non-  cons ens ua l  Per m i t t ed Li ens ,  pe r m i t t ed pur chas e  m oney Li ens ,  or  t he  i nt e r es t s  of  l e s s or s  under  Capi t a l  Leas es .  4. 5 Ti t l e  t o As s e t s ;  No Encum br ances .  Each of  t he  Loan Par t i es  and i t s  Subs i di a r i es  has  ( a )  good,  s uf f i c i ent  and l ega l  t i t l e  t o ( i n t he  cas e  of  f ee  i nt e r es t s  i n Rea l  Pr oper t y) ,  ( b)  va l i d l eas ehol d i nt e r es t s  i n ( i n t he  cas e  of  l eas ehol d i nt e r es t s  i n r ea l  or  pe r s ona l  pr oper t y) ,  and ( c )  good and

m ar ke t abl e  t i t l e  t o ( i n t he  cas e  of  a l l  ot her  pe r s ona l  pr oper t y) ,  a l l  of  t he i r  r es pec t i ve  as s e t s  r e f l ec t ed i n t he i r  m os t  r ecent  f i nanc i a l  s t a t em ent s  de l i ve r ed pur s uant  t o Sec t i on 5. 1,  i n each cas e  except  f or  as s e t s  di s pos ed of  s i nce  t he  da t e  of  s uch f i nanc i a l  s t a t em ent s  t o t he  ext ent  pe r m i t t ed her eby.  Al l  of  s uch as s e t s  a r e  f r ee  and c l ea r  of  Li ens  except  f or  Per m i t t ed Li ens .  4. 6 Li t i ga t i on.  ( a )  Ther e  a r e  no ac t i ons ,  s ui t s ,  or  pr oceedi ngs  pendi ng or ,  t o t he  knowl edge  of  Bor r ower ,  a f t e r  due  i nqui r y,  t hr ea t ened i n wr i t i ng aga i ns t  a  Loan Par t y or  any of  i t s  Subs i di a r i es  t ha t  e i t he r  i ndi vi dua l l y or  i n t he  aggr ega t e  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t .  ( b)  Schedul e  4. 6 s e t s  f or t h a  com pl e t e  and accur a t e  des cr i pt i on,  wi t h r es pec t  t o each of  t he  ac t i ons ,  s ui t s ,  or  pr oceedi ngs  wi t h as s e r t ed l i abi l i t i e s  i n exces s  of ,  or  t ha t  coul d r eas onabl y be  expec t ed t o r es ul t  i n l i abi l i t i e s  i n exces s  of ,  $100, 000 t ha t ,  a s  of  t he  Cl os i ng Dat e ,  i s  pendi ng or ,  t o t he  knowl edge  of  Bor r ower ,  a f t e r  due  i nqui r y,  t hr ea t ened
aga i ns t  a  Loan Par t y or  any of  i t s  Subs i di a r i es ,  of  ( i )  t he  par t i es  t o s uch ac t i ons ,  s ui t s ,  or  pr oceedi ngs ,  ( i i )  t he  na t ur e  of  t he  di s put e  t ha t  i s  t he  s ubj ec t  of  s uch ac t i ons ,  s ui t s ,  or  pr oceedi ngs ,  ( i i i )  t he  pr ocedur a l  s t a t us ,  a s  of  t he  Cl os i ng Dat e ,  wi t h r es pec t  t o s uch ac t i ons ,  s ui t s ,  or  pr oceedi ngs ,  and ( i v)  whe t her  any l i abi l i t y



 

52 126471205_8 166393043_2 of  t he  Loan Par t i es ’  and t he i r  Subs i di a r i es  i n connec t i on wi t h s uch ac t i ons ,  s ui t s ,  or  pr oceedi ngs  i s  cover ed by i ns ur ance .  4. 7 Com pl i ance  wi t h Laws .  No Loan Par t y nor  any of  i t s  Subs i di a r i es  ( a )  i s  i n vi ol a t i on of  any appl i cabl e  l aws ,  r ul es ,  r egul a t i ons ,  execut i ve  or der s ,  or  codes  ( i nc l udi ng Envi r onm ent a l  Laws )  t ha t ,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t ,  or  ( b)  i s  s ubj ec t  t o or  i n def aul t  wi t h r es pec t  t o any f i na l  j udgm ent s ,  wr i t s ,  i nj unc t i ons ,  decr ees ,  r ul es  or  r egul a t i ons  of  any cour t  or  any f eder a l ,  s t a t e ,  m uni c i pa l  or  ot her  gover nm ent a l  depar t m ent ,  com m i s s i on,  boar d,  bur eau,  agency or  i ns t r um ent a l i t y,  dom es t i c  or  f or e i gn,  t ha t ,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t .  4. 8 No M at er i a l  Adver s e  Ef f ec t .  Al l  hi s t or i ca l  f i nanc i a l  s t a t em ent s  r e l a t i ng t o t he  Loan Par t i es  and t he i r  Subs i di a r i es  t ha t  have  been de l i ver ed by Bor r ower  t o Agent  have  been pr epar ed i n accor dance  wi t h
GAAP ( except ,  i n t he  cas e  of  unaudi t ed f i nanc i a l  s t a t em ent s ,  f or  t he  l ack of  f oot not es  and be i ng s ubj ec t  t o year - end audi t  adj us t m ent s )  and pr es ent  f a i r l y i n a l l  m at e r i a l  r es pec t s ,  t he  Loan Par t i es ’  and t he i r  Subs i di a r i es ’  cons ol i da t ed f i nanc i a l  condi t i on as  of  t he  da t e  t he r eof  and r es ul t s  of  oper a t i ons  f or  t he  per i od t hen ended.  Si nce  J anuar y 31,  2019,  no event ,  c i r cum s t ance ,  or  change  has  occur r ed t ha t  has  or  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t  wi t h r es pec t  t o t he  Loan Par t i es  and t he i r  Subs i di a r i es .  4. 9 Sol vency.  ( a )  Each Loan Par t y i s  Sol vent .  ( b)  No t r ans f e r  of  pr oper t y i s  be i ng m ade  by any Loan Par t y and no obl i ga t i on i s  be i ng i ncur r ed by any Loan Par t y i n connec t i on wi t h t he  t r ans ac t i ons  cont em pl a t ed by t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s  wi t h t he  i nt ent  t o hi nder ,  de l ay,  or  de f r aud e i t he r  pr es ent  or  f ut ur e  c r edi t or s  of  s uch Loan Par t y.  4. 10 Em pl oyee  Benef i t s .  ( a )  Except  as  s e t  f or t h on Schedul e  4. 10,  no Loan Par t y,  none  of  i t s  Subs i di a r i es ,  nor  any of  t he i r  r es pec t i ve  ERI SA

Af f i l i a t es  m ai nt a i ns  or  cont r i but es  t o any Benef i t  Pl an.  ( b)  Each Loan Par t y and each of  t he  ERI SA Af f i l i a t es  has  com pl i ed i n a l l  m at e r i a l  r es pec t s  wi t h ERI SA,  t he  I RC and a l l  appl i cabl e  l aws  r egar di ng each Em pl oyee  Benef i t  Pl an.  ( c )  Each Em pl oyee  Benef i t  Pl an i s ,  and has  been,  m ai nt a i ned i n s ubs t ant i a l  com pl i ance  wi t h ERI SA,  t he  I RC,  a l l  appl i cabl e  l aws  and t he  t e r m s  of  each s uch Em pl oyee  Benef i t  Pl an.  ( d)  Each Em pl oyee  Benef i t  Pl an t ha t  i s  i nt ended t o qua l i f y under  Sec t i on 401( a )  of  t he  I RC has  r ece i ved a  f avor abl e  de t e r m i na t i on l e t t e r  f r om  t he  I nt e r na l  Revenue  Ser vi ce  or  an appl i ca t i on f or  s uch l e t t e r  i s  cur r ent l y be i ng pr oces s ed by t he  I nt e r na l  Revenue  Ser vi ce .  To t he



 

53 126471205_8 166393043_2 bes t  knowl edge  of  each Loan Par t y and t he  ERI SA Af f i l i a t es  a f t e r  due  i nqui r y,  not hi ng has  occur r ed whi ch woul d pr event ,  or  caus e  t he  l os s  of ,  s uch qua l i f i ca t i on.  ( e )  No l i abi l i t y t o t he  PBGC ( ot her  t han f or  t he  paym ent  of  cur r ent  pr em i um s  whi ch a r e  not  pas t  due)  by any Loan Par t y or  ERI SA Af f i l i a t e  has  been i ncur r ed or  i s  expec t ed by any Loan Par t y or  ERI SA Af f i l i a t e  t o be  i ncur r ed wi t h r es pec t  t o any Pens i on Pl an.  ( f )  No Not i f i ca t i on Event  exi s t s  or  has  occur r ed i n t he  pas t  s i x ( 6)  year s .  ( g)  No Loan Par t y or  ERI SA Af f i l i a t e  s pons or s ,  m ai nt a i ns ,  or  cont r i but es  t o any Em pl oyee  Benef i t  Pl an,  i nc l udi ng,  wi t hout  l i m i t a t i on,  any s uch pl an m ai nt a i ned t o pr ovi de  benef i t s  t o f or m er  em pl oyees  of  s uch ent i t i e s  t ha t  m ay not  be  t e r m i na t ed by any Loan Par t y or  ERI SA Af f i l i a t e  i n i t s  s ol e  di s c r e t i on a t  any t i m e  wi t hout  m at e r i a l  l i abi l i t y.  ( h)  No Loan Par t y or  ERI SA Af f i l i a t e  has  pr ovi ded any s ecur i t y under  Sec t i on 436 of  t he  I RC.  4. 11 Envi r onm ent a l  Condi t i on.  Except  as  s e t  f or t h on Schedul e  4. 11,  ( a )  t o
Bor r ower ’ s  knowl edge ,  no Loan Par t y’ s  nor  any of  i t s  Subs i di a r i es ’  pr oper t i es  or  as s e t s  has  ever  been us ed by a  Loan Par t y,  i t s  Subs i di a r i es ,  or  by pr evi ous  owner s  or  oper a t or s  i n t he  di s pos a l  of ,  or  t o pr oduce ,  s t or e ,  handl e ,  t r ea t ,  r e l eas e ,  or  t r ans por t ,  any Hazar dous  M at e r i a l s ,  wher e  s uch di s pos a l ,  pr oduc t i on,  s t or age ,  handl i ng,  t r ea t m ent ,  r e l eas e  or  t r ans por t  was  i n vi ol a t i on,  i n any m at e r i a l  r es pec t ,  of  any appl i cabl e  Envi r onm ent a l  Law,  ( b)  t o Bor r ower ’ s  knowl edge ,  a f t e r  due  i nqui r y,  no Loan Par t y’ s  nor  any of  i t s  Subs i di a r i es ’  pr oper t i es  or  as s e t s  has  ever  been des i gna t ed or  i dent i f i ed i n any m anner  pur s uant  t o any envi r onm ent a l  pr ot ec t i on s t a t ut e  as  a  Hazar dous  M at e r i a l s  di s pos a l  s i t e ,  ( c )  no Loan Par t y nor  any of  i t s  Subs i di a r i es  has  r ece i ved not i ce  t ha t  a  Li en a r i s i ng under  any Envi r onm ent a l  Law has  a t t ached t o any r evenues  or  t o any Rea l  Pr oper t y owned or  oper a t ed by a  Loan Par t y or  i t s  Subs i di a r i es ,  and ( d)  no Loan Par t y nor  any of  i t s  Subs i di a r i es  nor  any of  t he i r  r es pec t i ve  f ac i l i t i e s  or  oper a t i ons  i s  s ubj ec t  t o any

out s t andi ng wr i t t en or der ,  cons ent  decr ee ,  or  s e t t l em ent  agr eem ent  wi t h any Per s on r e l a t i ng t o any Envi r onm ent a l  Law or  Envi r onm ent a l  Li abi l i t y t ha t ,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t .  4. 12 Com pl e t e  Di s c l os ur e .  Al l  f ac t ua l  i nf or m at i on t aken as  a  whol e  ( ot her  t han f or war d- l ooki ng i nf or m at i on and pr oj ec t i ons  and i nf or m at i on of  a  gener a l  econom i c  na t ur e  and gener a l  i nf or m at i on about  Bor r ower ’ s  i ndus t r y)  f ur ni s hed by or  on beha l f  of  a  Loan Par t y or  i t s  Subs i di a r i es  i n wr i t i ng t o Agent  or  any Lender  ( i nc l udi ng a l l  i nf or m at i on cont a i ned i n t he  Schedul es  her e t o or  i n t he  ot her  Loan Docum ent s )  f or  pur pos es  of  or  i n connec t i on wi t h t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s ,  and a l l  ot her  s uch f ac t ua l  i nf or m at i on t aken as  a  whol e  ( ot her  t han f or war d- l ooki ng i nf or m at i on and pr oj ec t i ons  and i nf or m at i on of  a  gener a l  econom i c  na t ur e  and gener a l  i nf or m at i on about  Bor r ower ’ s  i ndus t r y)  he r eaf t e r  f ur ni s hed by or  on beha l f  of  a  Loan Par t y or  i t s  Subs i di a r i es  i n wr i t i ng
t o Agent  or  any Lender  wi l l  be ,  t r ue  and accur a t e ,  i n a l l  m at e r i a l  r es pec t s ,  on t he  da t e  as  of  whi ch s uch i nf or m at i on i s  da t ed or  ce r t i f i ed and not  i ncom pl e t e  by om i t t i ng t o s t a t e  any f ac t  neces s a r y t o m ake  s uch i nf or m at i on ( t aken as  a  whol e )  not  m i s l eadi ng i n any m at e r i a l  r es pec t  a t  s uch t i m e  i n l i ght  of  t he  c i r cum s t ances  under  whi ch s uch i nf or m at i on was  pr ovi ded.  The  Pr oj ec t i ons  de l i ve r ed t o Agent  on M ar ch 11,  2020 r epr es ent ,  and as  of  t he  da t e  on whi ch any ot her  Pr oj ec t i ons  a r e  de l i ve r ed t o Agent ,  s uch addi t i ona l  Pr oj ec t i ons  r epr es ent ,



 

54 126471205_8 166393043_2 Bor r ower ’ s  good f a i t h es t i m at e ,  on t he  da t e  s uch Pr oj ec t i ons  a r e  de l i ve r ed,  of  t he  Loan Par t i es ’  and t he i r  Subs i di a r i es ’  f ut ur e  per f or m ance  f or  t he  per i ods  cover ed t he r eby bas ed upon as s um pt i ons  be l i eved by Bor r ower  t o be  r eas onabl e  a t  t he  t i m e  of  t he  de l i ve r y t he r eof  t o Agent  ( i t  be i ng under s t ood t ha t  s uch Pr oj ec t i ons  a r e  s ubj ec t  t o s i gni f i cant  uncer t a i nt i es  and cont i ngenc i es ,  m any of  whi ch a r e  beyond t he  cont r ol  of  t he  Loan Par t i es  and t he i r  Subs i di a r i es ,  and no as s ur ances  can be  gi ven t ha t  s uch Pr oj ec t i ons  wi l l  be  r ea l i zed,  and a l t hough r e f l ec t i ng Bor r ower ’ s  good f a i t h es t i m at e ,  pr oj ec t i ons  or  f or ecas t s  bas ed on m et hods  and as s um pt i ons  whi ch Bor r ower  be l i eved t o be  r eas onabl e  a t  t he  t i m e  s uch Pr oj ec t i ons  wer e  pr epar ed,  a r e  not  t o be  vi ewed as  f ac t s ,  and t ha t  ac t ua l  r es ul t s  dur i ng t he  per i od or  pe r i ods  cover ed by t he  Pr oj ec t i ons  m ay di f f e r  m at e r i a l l y f r om  pr oj ec t ed or  es t i m at ed r es ul t s ) .  The  i nf or m at i on i nc l uded i n t he  Benef i c i a l  Owner s hi p Cer t i f i ca t i on m os t  r ecent l y pr ovi ded t o Lender s ,  i f
appl i cabl e ,  i s  t r ue  and cor r ec t  i n a l l  r es pec t s .  4. 13 Pa t r i ot  Ac t .  To t he  ext ent  appl i cabl e ,  each Loan Par t y i s  i n com pl i ance ,  i n a l l  m at e r i a l  r es pec t s ,  wi t h t he  ( a )  Tr adi ng wi t h t he  Enem y Act ,  a s  am ended,  and each of  t he  f or e i gn as s e t s  cont r ol  r egul a t i ons  of  t he  Uni t ed St a t es  Tr eas ur y Depar t m ent  ( 31 CFR,  Subt i t l e  B,  Chapt e r  V,  as  am ended)  and any ot her  enabl i ng l egi s l a t i on or  execut i ve  or der  r e l a t i ng t he r e t o,  and ( b)  Uni t i ng and St r engt heni ng Am er i ca  by Pr ovi di ng Appr opr i a t e  Tool s  Requi r ed t o I nt e r cept  and Obs t r uc t  Ter r or i s m  ( USA Pa t r i ot  Ac t  of  2001)  ( t he  " Pa t r i ot  Ac t ” ) .  No par t  of  t he  pr oceeds  of  t he  l oans  m ade  her eunder  wi l l  be  us ed by any Loan Par t y or  any of  t he i r  Af f i l i a t es ,  di r ec t l y or  i ndi r ec t l y,  f or  any paym ent s  t o any gover nm ent a l  of f i c i a l  or  em pl oyee ,  pol i t i ca l  pa r t y,  of f i c i a l  of  a  pol i t i ca l  pa r t y,  candi da t e  f or  pol i t i ca l  of f i ce ,  or  anyone  e l s e  ac t i ng i n an of f i c i a l  capac i t y,  i n or der  t o obt a i n,  r e t a i n or  di r ec t  bus i nes s  or  obt a i n any i m pr oper  advant age ,  i n vi ol a t i on of  t he  Uni t ed St a t es  For e i gn Cor r upt  Pr ac t i ces
Act  of  1977,  as  am ended.  4. 14 I ndebt ednes s .  Se t  f or t h on Schedul e  4. 14( a )  i s  a  t r ue  and com pl e t e  l i s t  of  a l l  I ndebt ednes s  of  each Loan Par t y and each of  i t s  Subs i di a r i es  out s t andi ng i m m edi a t e l y pr i or  t o t he  Cl os i ng Dat e  t ha t  i s  t o r em ai n out s t andi ng i m m edi a t e l y a f t e r  gi vi ng e f f ec t  t o t he  c l os i ng her eunder  on t he  Cl os i ng Dat e  and s uch Schedul e  accur a t e l y s e t s  f or t h t he  aggr ega t e  pr i nc i pa l  am ount  of  s uch I ndebt ednes s  as  of  t he  Cl os i ng Dat e .  4. 15 Paym ent  of  Taxes .  Except  as  ot her wi s e  per m i t t ed under  Sec t i on 5. 5,  a l l  t ax r e t ur ns  and r epor t s  of  each Loan Par t y and i t s  Subs i di a r i es  r equi r ed t o be  f i l ed by any of  t hem  have  been t i m el y f i l ed,  and a l l  t axes  s hown on s uch t ax r e t ur ns  t o be  due  and payabl e  and a l l  a s s es s m ent s ,  f ees  and ot her  gover nm ent a l  char ges  upon a  Loan Par t y and i t s  Subs i di a r i es  and upon t he i r  r es pec t i ve  as s e t s ,  i ncom e,  bus i nes s es  and f r anchi s es  t ha t  a r e  due  and payabl e  have  been pa i d when due  and payabl e .  Each Loan Par t y and each of  i t s  Subs i di a r i es  have  m ade  adequa t e  pr ovi s i on i n accor dance  wi t h GAAP f or  a l l

t axes  not  ye t  due  and payabl e .  Bor r ower  knows  of  no pr opos ed t ax as s es s m ent  aga i ns t  a  Loan Par t y or  any of  i t s  Subs i di a r i es  t ha t  i s  not  be i ng ac t i ve l y cont es t ed by s uch Loan Par t y or  s uch Subs i di a r y di l i gent l y,  i n good f a i t h,  and by appr opr i a t e  pr oceedi ngs ;  pr ovi ded s uch r es e r ves  or  ot her  appr opr i a t e  pr ovi s i ons ,  i f  any,  as  s ha l l  be  r equi r ed i n conf or m i t y wi t h GAAP s ha l l  have  been m ade  or  pr ovi ded t her e f or .  4. 16 M ar gi n St ock.  No Loan Par t y nor  any of  i t s  Subs i di a r i es  i s  engaged pr i nc i pa l l y,  or  as  one  of  i t s  i m por t ant  ac t i vi t i e s ,  i n t he  bus i nes s  of  ext endi ng c r edi t  f or  t he  pur pos e  of  pur chas i ng or  ca r r yi ng any M ar gi n St ock.  No par t  of  t he  pr oceeds  of  t he  l oans  m ade  t o Bor r ower  wi l l  be  us ed t o pur chas e  or  ca r r y any M ar gi n St ock or  t o ext end c r edi t  t o ot her s  f or  t he  pur pos e  of



 

55 126471205_8 166393043_2 pur chas i ng or  ca r r yi ng any M ar gi n St ock or  f or  any pur pos e  t ha t  vi ol a t es  t he  pr ovi s i ons  of  Regul a t i on T,  U or  X of  t he  Boar d of  Gover nor s .  4. 17 Gover nm ent a l  Regul a t i on.  No Loan Par t y nor  any of  i t s  Subs i di a r i es  i s  s ubj ec t  t o r egul a t i on under  t he  Feder a l  Power  Act  or  t he  I nves t m ent  Com pany Act  of  1940 or  under  any ot her  f eder a l  or  s t a t e  s t a t ut e  or  r egul a t i on whi ch m ay l i m i t  i t s  abi l i t y t o i ncur  I ndebt ednes s  or  whi ch m ay ot her wi s e  r ender  a l l  or  any por t i on of  t he  Obl i ga t i ons  unenf or ceabl e .  No Loan Par t y nor  any of  i t s  Subs i di a r i es  i s  a  " r egi s t e r ed i nves t m ent  com pany”  or  a  com pany " cont r ol l ed”  by a  " r egi s t e r ed i nves t m ent  com pany”  or  a  " pr i nc i pa l  under wr i t e r ”  of  a  " r egi s t e r ed i nves t m ent  com pany”  as  s uch t e r m s  a r e  def i ned i n t he  I nves t m ent  Com pany Act  of  1940.  4. 18 OFAC.  No Loan Par t y nor  any of  i t s  Subs i di a r i es  i s  i n vi ol a t i on of  any of  t he  count r y or  l i s t  bas ed econom i c  and t r ade  s anc t i ons  adm i ni s t e r ed and enf or ced by OFAC.  No Loan Par t y nor  any of  i t s  Subs i di a r i es  ( a )  i s  a  Sanc t i oned Per s on or  a
Sanc t i oned Ent i t y,  ( b)  has  i t s  as s e t s  l oca t ed i n Sanc t i oned Ent i t i e s ,  or  ( c )  de r i ves  r evenues  f r om  i nves t m ent s  i n,  or  t r ans ac t i ons  wi t h Sanc t i oned Per s ons  or  Sanc t i oned Ent i t i e s .  No pr oceeds  of  any l oan m ade  her eunder  or  Le t t e r  of  Cr edi t  wi l l  be  us ed t o f und any oper a t i ons  i n,  f i nance  any i nves t m ent s  or  ac t i vi t i e s  i n,  or  m ake  any paym ent s  t o,  a  Sanc t i oned Per s on or  a  Sanc t i oned Ent i t y,  or  us ed i n any ot her  m anner  t ha t  woul d r es ul t  i n a  vi ol a t i on by any Loan Par t y or  Lender  Gr oup m em ber  of  a  s anc t i on adm i ni s t e r ed by any appl i cabl e  Gover nm ent a l  Aut hor i t y.  4. 19 Em pl oyee  and Labor  M at t e r s .  Ther e  i s  ( i )  no unf a i r  l abor  pr ac t i ce  com pl a i nt  pendi ng or ,  t o t he  knowl edge  of  Bor r ower ,  t hr ea t ened aga i ns t  Bor r ower  or  i t s  Subs i di a r i es  bef or e  any Gover nm ent a l  Aut hor i t y and no gr i evance  or  a r bi t r a t i on pr oceedi ng pendi ng or  t hr ea t ened aga i ns t  Bor r ower  or  i t s  Subs i di a r i es  whi ch a r i s es  out  of  or  under  any col l ec t i ve  bar ga i ni ng agr eem ent  and t ha t  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  m at e r i a l  l i abi l i t y,  ( i i )  no s t r i ke ,  l abor  di s put e ,

s l owdown,  s t oppage  or  s i m i l a r  ac t i on or  gr i evance  pendi ng or  t hr ea t ened i n wr i t i ng aga i ns t  Bor r ower  or  i t s  Subs i di a r i es  t ha t  coul d r eas onabl y be  expec t ed t o r es ul t  i n a  m at e r i a l  l i abi l i t y,  or  ( i i i )  t o t he  knowl edge  of  Bor r ower ,  a f t e r  due  i nqui r y,  no uni on r epr es ent a t i on ques t i on exi s t i ng wi t h r es pec t  t o t he  em pl oyees  of  Bor r ower  or  i t s  Subs i di a r i es  and no uni on or gani z i ng ac t i vi t y t aki ng pl ace  wi t h r es pec t  t o any of  t he  em pl oyees  of  Bor r ower  or  i t s  Subs i di a r i es .  None  of  Bor r ower  or  i t s  Subs i di a r i es  has  i ncur r ed any l i abi l i t y or  obl i ga t i on under  t he  W or ker  Adj us t m ent  and Re t r a i ni ng Not i f i ca t i on Act  or  s i m i l a r  s t a t e  l aw,  whi ch r em ai ns  unpa i d or  uns a t i s f i ed.  The  hour s  wor ked and paym ent s  m ade  t o em pl oyees  of  Bor r ower  or  i t s  Subs i di a r i es  have  not  been i n vi ol a t i on of  t he  Fa i r  Labor  St andar ds  Act  or  any ot her  appl i cabl e  l ega l  r equi r em ent s ,  except  t o t he  ext ent  s uch vi ol a t i ons  coul d not ,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t .  Al l  m at e r i a l  paym ent s  due  f r om  Bor r ower  or  i t s
Subs i di a r i es  on account  of  wages  and em pl oyee  hea l t h and wel f a r e  i ns ur ance  and ot her  benef i t s  have  been pa i d or  accr ued as  a  l i abi l i t y on t he  books  of  Bor r ower ,  except  wher e  t he  f a i l ur e  t o do s o coul d not ,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t .  4. 20 [ Res er ved] .  4. 21 Leas es .  Each Loan Par t y and i t s  Subs i di a r i es  enj oy peacef ul  and undi s t ur bed pos s es s i on under  a l l  l eas es  m at e r i a l  t o t he i r  bus i nes s  and t o whi ch t hey a r e  par t i es  or  under  whi ch t hey a r e  oper a t i ng,  and,  s ubj ec t  t o Per m i t t ed Pr ot es t s ,  a l l  of  s uch m at e r i a l  l eas es  a r e  va l i d and



 

56 126471205_8 166393043_2 s ubs i s t i ng and no m at e r i a l  de f aul t  by t he  appl i cabl e  Loan Par t y or  i t s  Subs i di a r i es  exi s t s  under  any of  t hem .  4. 22 El i gi bl e  Account s .  As  t o each Account  t ha t  i s  i dent i f i ed by Bor r ower  as  an El i gi bl e  Account  i n a  Revol ver  Bor r owi ng Bas e  Cer t i f i ca t e  s ubm i t t ed t o Agent ,  s uch Account  i s  ( a )  a  bona  f i de  exi s t i ng paym ent  obl i ga t i on of  t he  appl i cabl e  Account  Debt or  c r ea t ed by t he  s a l e  and de l i ver y of  I nvent or y or  t he  r endi t i on of  s e r vi ces  t o s uch Account  Debt or  i n t he  or di nar y cour s e  of  Bor r ower ’ s  bus i nes s ,  ( b)  owed t o Bor r ower  wi t hout  any known def ens es ,  di s put es ,  of f s e t s ,  count e r c l a i m s ,  or  r i ght s  of  r e t ur n or  cance l l a t i on,  and ( c )  not  exc l uded as  i ne l i gi bl e  by vi r t ue  of  one  or  m or e  of  t he  exc l udi ng c r i t e r i a  ( ot her  t han any Agent - di s c r e t i onar y c r i t e r i a )  s e t  f or t h i n t he  def i ni t i on of  El i gi bl e  Account s .  4. 23 El i gi bl e  I nvent or y.  As  t o each i t em  of  I nvent or y t ha t  i s  i dent i f i ed by Bor r ower  as  El i gi bl e  I nvent or y i n a  Bor r owi ng Bas e  Cer t i f i ca t e  s ubm i t t ed t o Agent ,  s uch I nvent or y i s  ( a )  of  good and m er chant abl e
qua l i t y,  f r ee  f r om  known def ec t s ,  and ( b)  not  exc l uded as  i ne l i gi bl e  by vi r t ue  of  one  or  m or e  of  t he  exc l udi ng c r i t e r i a  ( ot her  t han any Agent - di s c r e t i onar y c r i t e r i a )  s e t  f or t h i n t he  def i ni t i on of  El i gi bl e  I nvent or y.  4. 24 Loca t i on of  I nvent or y.  The  I nvent or y of  Bor r ower  and i t s  Subs i di a r i es  i s  not  s t or ed wi t h a  ba i l ee ,  war ehous em an,  or  s i m i l a r  pa r t y and i s  l oca t ed onl y a t ,  or  i t  be t ween,  t he  l oca t i ons  i dent i f i ed on Schedul e  4. 24 ( as  s uch Schedul e  m ay be  upda t ed pur s uant  t o Sec t i on 5. 14) .  4. 25 I nvent or y Recor ds .  Each Loan Par t y keeps  cor r ec t  and accur a t e  r ecor ds  i t em i z i ng and des cr i bi ng t he  t ype ,  qua l i t y,  and quant i t y of  i t s  and i t s  Subs i di a r i es ’  I nvent or y and t he  book va l ue  t he r eof .  4. 26 Hedge  Agr eem ent s .  On each da t e  t ha t  any Hedge  Agr eem ent  i s  execut ed by any Hedge  Pr ovi der ,  Bor r ower  and each ot her  Loan Par t y s a t i s f y a l l  e l i gi bi l i t y,  s ui t abi l i t y and ot her  r equi r em ent s  under  t he  Com m odi t y Exchange  Act  and t he  Com m odi t y Fut ur es  Tr adi ng Com m i s s i on r egul a t i ons .  4. 27 M at e r i a l  CNH I ndus t r i a l  Agr eem ent s .  Bor r ower  has  de l i ve r ed
t o Agent  a  com pl e t e  copy,  i nc l udi ng a l l  am endm ent s ,  cons ent s ,  wa i ver s  and s uppl em ent s ,  of  each M at e r i a l  CNH I ndus t r i a l  Agr eem ent  i n exi s t ence  on t he  Cl os i ng Dat e .  As  of  t he  Cl os i ng Dat e ,  each M at e r i a l  CNH I ndus t r i a l  Agr eem ent  i s  i n f ul l  f or ce  and e f f ec t  and t her e  i s  no def aul t  or  br each i n exi s t ence  under  any M at e r i a l  CNH I ndus t r i a l  Agr eem ent .  No par t y has  t e r m i na t ed or  has  com m uni ca t ed t o t he  ot her  pa r t y i t s  i nt ent  t o t e r m i na t e  any M at e r i a l  CNH I ndus t r i a l  Agr eem ent .  5 AFFI RM ATI VE COVENANTS.  Bor r ower  covenant s  and agr ees  t ha t ,  unt i l  t e r m i na t i on of  a l l  of  t he  Com m i t m ent s  and paym ent  i n f ul l  of  t he  Obl i ga t i ons :  5. 1 Fi nanc i a l  St a t em ent s ,  Repor t s ,  Cer t i f i ca t es .  Bor r ower  ( a )  wi l l  de l i ve r  t o Agent ,  wi t h copi es  t o each Lender ,  each of  t he  f i nanc i a l  s t a t em ent s ,  r epor t s ,  and ot her  i t em s  s e t  f or t h on Schedul e  5. 1 no l a t e r  t han t he  t i m es  s pec i f i ed t he r e i n,  ( b)  agr ees  t ha t  ( i )  no Loan Par t y wi l l  have  a  f i s ca l  year  di f f e r ent  f r om  t ha t  of  Bor r ower  and ( i i )  ne i t he r  Bor r ower  nor  any Subs i di a r y s ha l l  change  i t s  f i s ca l  year  f r om

t he  da t es  s e t  f or t h on Schedul e  4. 1( e ) ,  ( c )  agr ees  t o m ai nt a i n a  s ys t em



 

57 126471205_8 166393043_2 of  account i ng t ha t  enabl es  Bor r ower  t o pr oduce  f i nanc i a l  s t a t em ent s  i n accor dance  wi t h GAAP,  and ( d)  agr ees  t ha t  i t  wi l l ,  and wi l l  caus e  each ot her  Loan Par t y t o,  ( i )  keep a  r epor t i ng s ys t em  t ha t  s hows  a l l  addi t i ons ,  s a l es ,  c l a i m s ,  r e t ur ns ,  and a l l owances  wi t h r es pec t  t o i t s  and i t s  Subs i di a r i es ’  s a l es ,  and ( i i )  m ai nt a i n i t s  bi l l i ng s ys t em s  and pr ac t i ces  s ubs t ant i a l l y as  i n e f f ec t  as  of  t he  Cl os i ng Dat e  and s ha l l  onl y m ake  m at e r i a l  m odi f i ca t i ons  t he r e t o wi t h not i ce  t o,  and wi t h t he  cons ent  of ,  Agent .  Pr om pt l y f ol l owi ng any r eques t  t he r e f or ,  Bor r ower  wi l l  pr ovi de  i nf or m at i on and docum ent a t i on r eas onabl y r eques t ed by Agent  or  any Lender  f or  pur pos es  of  com pl i ance  wi t h appl i cabl e  " know your  cus t om er ”  and ant i - m oney- l aunder i ng r ul es  and r egul a t i ons ,  i nc l udi ng,  wi t hout  l i m i t a t i on,  t he  PATRI OT Act  and t he  Benef i c i a l  Owner s hi p Regul a t i on.  5. 2 Repor t i ng.  Bor r ower  ( a )  wi l l  de l i ve r  t o Agent  ( and i f  s o r eques t ed by Agent ,  wi t h copi es  f or  each Lender )  each of  t he  r epor t s  s e t  f or t h on Schedul e  5. 2 a t  t he  t i m es
s pec i f i ed t he r e i n,  and ( b)  agr ees  t o us e  com m er c i a l l y r eas onabl e  e f f or t s  i n cooper a t i on wi t h Agent  t o f ac i l i t a t e  and i m pl em ent  a  s ys t em  of  e l ec t r oni c  col l a t e r a l  r epor t i ng i n or der  t o pr ovi de  e l ec t r oni c  r epor t i ng of  each of  t he  i t em s  s e t  f or t h on s uch Schedul e .  5. 3 Exi s t ence .  Except  as  ot her wi s e  per m i t t ed under  Sec t i on 6. 3 or  Sec t i on 6. 4,  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  a t  a l l  t i m es  pr es e r ve  and keep i n f ul l  f or ce  and e f f ec t  s uch Per s on’ s  va l i d exi s t ence  and good s t andi ng i n i t s  j ur i s di c t i on of  or gani za t i on and,  except  as  coul d not  r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t ,  good s t andi ng wi t h r es pec t  t o a l l  ot her  j ur i s di c t i ons  i n whi ch i t  i s  qua l i f i ed t o do bus i nes s  and any r i ght s ,  f r anchi s es ,  pe r m i t s ,  l i cens es ,  acc r edi t a t i ons ,  aut hor i za t i ons ,  or  ot her  appr ova l s  m at e r i a l  t o t he i r  bus i nes s es .  5. 4 M ai nt enance  of  Pr oper t i es .  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  m ai nt a i n and pr es e r ve  a l l  of  i t s  as s e t s  t ha t  a r e  neces s a r y or  us e f ul  i n t he  pr oper  conduc t  of  i t s
bus i nes s  i n good wor ki ng or der  and condi t i on,  or di nar y wear ,  t ea r ,  cas ua l t y,  and condem nat i on and Per m i t t ed Di s pos i t i ons  except ed ( and except  wher e  t he  f a i l ur e  t o s o m ai nt a i n and pr es e r ve  as s e t s  coul d not  r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t ) .  5. 5 Taxes .  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  pay i n f ul l  be f or e  de l i nquency or  be f or e  t he  expi r a t i on of  any ext ens i on per i od a l l  m at e r i a l  gover nm ent a l  as s es s m ent s  and t axes  i m pos ed,  l evi ed,  or  as s es s ed aga i ns t  i t ,  or  any of  i t s  as s e t s  or  i n r es pec t  of  any of  i t s  i ncom e,  bus i nes s es ,  or  f r anchi s es ,  except  t o t he  ext ent  t ha t  t he  va l i di t y of  s uch gover nm ent a l  as s es s m ent  or  t ax i s  t he  s ubj ec t  of  a  Per m i t t ed Pr ot es t .  5. 6 I ns ur ance .  ( a )  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  a t  Bor r ower ’ s  expens e ,  ( a )  m ai nt a i n i ns ur ance  r es pec t i ng each of  Bor r ower ’ s  and i t s  Subs i di a r i es ’  as s e t s  wher ever  l oca t ed,  cover i ng l i abi l i t i e s ,  l os s es  or  dam ages  as  a r e  cus t om ar i l y a r e  i ns ur ed aga i ns t  by ot her  Per s ons  engaged i n s am e or  s i m i l a r

bus i nes s es  and s i m i l a r l y s i t ua t ed and l oca t ed.  Al l  s uch pol i c i es  of  i ns ur ance  s ha l l  be  wi t h f i nanc i a l l y s ound and r eput abl e  i ns ur ance  com pani es  accept abl e  t o Agent  and i n s uch am ount s  as  i s  ca r r i ed gener a l l y i n accor dance  wi t h s ound bus i nes s  pr ac t i ce  by com pani es  i n s i m i l a r  bus i nes s es  s i m i l a r l y s i t ua t ed and l oca t ed and,  i n any event ,  i n am ount ,  adequacy,  and s cope  r eas onabl y s a t i s f ac t or y t o Agent  ( i t  be i ng agr eed t ha t  t he  am ount ,  adequacy,  and s cope  of  t he  pol i c i es  of  i ns ur ance  of  Bor r ower  i n e f f ec t  as  of  t he  Cl os i ng Dat e  a r e  accept abl e



 

58 126471205_8 166393043_2 t o Agent ) .  Al l  pr oper t y i ns ur ance  pol i c i es  cover i ng t he  Col l a t e r a l  a r e  t o be  m ade  payabl e  t o Agent  f or  t he  benef i t  of  Agent  and t he  Lender s ,  a s  t he i r  i nt e r es t s  m ay appear ,  i n cas e  of  l os s ,  pur s uant  t o a  s t andar d l os s  payabl e  endor s em ent  wi t h a  s t andar d non- cont r i but or y " l ender ”  or  " s ecur ed par t y”  c l aus e  and a r e  t o cont a i n s uch ot her  pr ovi s i ons  as  Agent  m ay r eas onabl y r equi r e  t o f ul l y pr ot ec t  t he  Lender s ’  i nt e r es t  i n t he  Col l a t e r a l  and t o any paym ent s  t o be  m ade  under  s uch pol i c i es .  Al l  ce r t i f i ca t es  of  pr oper t y and gener a l  l i abi l i t y i ns ur ance  a r e  t o be  de l i ve r ed t o Agent ,  wi t h t he  l os s  payabl e  ( but  onl y i n r es pec t  of  Col l a t e r a l )  and addi t i ona l  i ns ur ed endor s em ent s  i n f avor  of  Agent  and s ha l l  pr ovi de  f or  not  l e s s  t han 30 days  ( 10 days  i n t he  cas e  of  non- paym ent )  pr i or  wr i t t en not i ce  t o Agent  of  t he  exer c i s e  of  any r i ght  of  cance l l a t i on.  Bor r ower  s ha l l  gi ve  Agent  pr om pt  not i ce  of  any l os s  exceedi ng $250, 000 cover ed by i t s  or  i t s  Subs i di a r i es ’  cas ua l t y or  bus i nes s  i nt e r r upt i on i ns ur ance .  Upon t he  occur r ence
and dur i ng t he  cont i nuance  of  an Event  of  Def aul t ,  Agent  s ha l l  have  t he  s ol e  r i ght  t o f i l e  c l a i m s  under  any pr oper t y and gener a l  l i abi l i t y i ns ur ance  pol i c i es  i n r es pec t  of  t he  Col l a t e r a l ,  t o r ece i ve ,  r ece i pt  and gi ve  acqui t t ance  f or  any paym ent s  t ha t  m ay be  payabl e  t he r eunder ,  and t o execut e  any and a l l  endor s em ent s ,  r ece i pt s ,  r e l eas es ,  a s s i gnm ent s ,  r eas s i gnm ent s  or  ot her  docum ent s  t ha t  m ay be  neces s a r y t o e f f ec t  t he  col l ec t i on,  com pr om i s e  or  s e t t l em ent  of  any c l a i m s  under  any s uch i ns ur ance  pol i c i es .  ( b)  Unl es s  Bor r ower  pr ovi des  Agent  wi t h evi dence  of  t he  cont i nui ng i ns ur ance  cover age  r equi r ed by t hi s  Agr eem ent ,  Agent  m ay pur chas e  i ns ur ance  a t  Bor r ower ’ s  expens e  t o pr ot ec t  Agent ’ s  and Lender s ’  i nt e r es t s  i n t he  Col l a t e r a l .  Thi s  i ns ur ance  m ay,  but  need not ,  pr ot ec t  Bor r ower ’ s  and each ot her  Loan Par t y’ s  i nt e r es t s .  The  cover age  t ha t  Agent  pur chas es  m ay,  but  need not ,  pay any c l a i m  t ha t  i s  m ade  aga i ns t  Bor r ower  or  any ot her  Loan Par t y i n connec t i on wi t h t he  Col l a t e r a l .  Bor r ower  m ay l a t e r  cance l  any i ns ur ance  pur chas ed by

Agent ,  but  onl y a f t e r  pr ovi di ng Agent  wi t h evi dence  t ha t  Bor r ower  has  obt a i ned t he  i ns ur ance  cover age  r equi r ed by t hi s  Agr eem ent .  I f  Agent  pur chas es  i ns ur ance  f or  t he  Col l a t e r a l ,  a s  s e t  f or t h above ,  Bor r ower  wi l l  be  r es pons i bl e  f or  t he  cos t s  of  t ha t  i ns ur ance ,  i nc l udi ng i nt e r es t  and any ot her  char ges  t ha t  m ay be  i m pos ed wi t h t he  pl acem ent  of  t he  i ns ur ance ,  unt i l  t he  e f f ec t i ve  da t e  of  t he  cance l l a t i on or  expi r a t i on of  t he  i ns ur ance  and t he  cos t s  of  t he  i ns ur ance  m ay be  added t o t he  pr i nc i pa l  am ount  of  t he  Revol vi ng Loans  or  Fl oor pl an Loans  ( as  de t e r m i ned by Agent )  owi ng her eunder .  Bor r ower  s ha l l  m ai nt a i n f l ood i ns ur ance  on a l l  r ea l  pr oper t y cons t i t ut i ng Col l a t e r a l ,  f r om  s uch pr ovi der s ,  i n am ount s  and on t e r m s  i n accor dance  wi t h t he  Fl ood Laws  or  as  ot her wi s e  s a t i s f ac t or y t o a l l  Lender s .  5. 7 I ns pec t i on.  ( a )  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  pe r m i t  Agent ,  any Lender ,  and each of  t he i r  r es pec t i ve  dul y aut hor i zed r epr es ent a t i ves  or  agent s  t o vi s i t  any of  i t s  pr oper t i es  and i ns pec t  any of  i t s  as s e t s  or  books
and r ecor ds ,  t o exam i ne  and m ake  copi es  of  i t s  books  and r ecor ds ,  and t o di s cus s  i t s  a f f a i r s ,  f i nances ,  and account s  wi t h,  and t o be  advi s ed as  t o t he  s am e by,  i t s  of f i ce r s  and em pl oyees  ( pr ovi ded an aut hor i zed r epr es ent a t i ve  of  Bor r ower  s ha l l  be  a l l owed t o be  pr es ent )  a t  s uch r eas onabl e  t i m es  and i nt e r va l s  as  Agent  or  any Lender ,  a s  appl i cabl e ,  m ay des i gna t e  and,  s o l ong as  no Def aul t  or  Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  wi t h r eas onabl e  pr i or  not i ce  t o Bor r ower  and dur i ng r egul a r  bus i nes s  hour s .  ( b)  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  pe r m i t  Agent  and each of  i t s  dul y aut hor i zed r epr es ent a t i ves  or  agent s  t o conduc t  appr a i s a l s  and va l ua t i ons  a t  s uch r eas onabl e  t i m es  and i nt e r va l s  as  Agent  m ay des i gna t e .



 

59 126471205_8 166393043_2 5. 8 Com pl i ance  wi t h Laws .  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  com pl y wi t h t he  r equi r em ent s  of  a l l  appl i cabl e  l aws ,  r ul es ,  r egul a t i ons ,  and or der s  of  any Gover nm ent a l  Aut hor i t y,  ot her  t han l aws ,  r ul es ,  r egul a t i ons ,  and or der s  t he  non- com pl i ance  wi t h whi ch,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  coul d not  r eas onabl y be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t .  5. 9 Envi r onm ent a l .  Bor r ower  wi l l ,  and wi l l  caus e  each of  i t s  Subs i di a r i es  t o,  ( a )  Keep any pr oper t y e i t he r  owned or  oper a t ed by Bor r ower  or  i t s  Subs i di a r i es  f r ee  of  any Envi r onm ent a l  Li ens  or  pos t  bonds  or  ot her  f i nanc i a l  as s ur ances  s uf f i c i ent  t o s a t i s f y t he  obl i ga t i ons  or  l i abi l i t y evi denced by s uch Envi r onm ent a l  Li ens ,  ( b)  Com pl y,  i n a l l  m at e r i a l  r es pec t s ,  wi t h Envi r onm ent a l  Laws  and pr ovi de  t o Agent  docum ent a t i on of  s uch com pl i ance  whi ch Agent  r eas onabl y r eques t s ,  ( c )  Pr om pt l y not i f y Agent  of  any r e l eas e  of  whi ch Bor r ower  has  knowl edge  of  a  Hazar dous  M at e r i a l  i n any r epor t abl e  quant i t y f r om  or  ont o pr oper t y owned
or  oper a t ed by Bor r ower  or  i t s  Subs i di a r i es  and t ake  any Rem edi a l  Ac t i ons  r equi r ed t o aba t e  s a i d r e l eas e  or  ot her wi s e  t o com e i nt o com pl i ance ,  i n a l l  m at e r i a l  r es pec t s ,  wi t h appl i cabl e  Envi r onm ent a l  Law,  and ( d)  Pr om pt l y,  but  i n any event  wi t hi n 5 Bus i nes s  Days  of  i t s  r ece i pt  t he r eof ,  pr ovi de  Agent  wi t h wr i t t en not i ce  of  any of  t he  f ol l owi ng:  ( i )  not i ce  t ha t  an Envi r onm ent a l  Li en has  been f i l ed aga i ns t  any of  t he  r ea l  or  pe r s ona l  pr oper t y of  Bor r ower  or  i t s  Subs i di a r i es ,  ( i i )  com m encem ent  of  any Envi r onm ent a l  Ac t i on or  wr i t t en not i ce  t ha t  an Envi r onm ent a l  Ac t i on wi l l  be  f i l ed aga i ns t  Bor r ower  or  i t s  Subs i di a r i es ,  and ( i i i )  wr i t t en not i ce  of  a  vi ol a t i on,  c i t a t i on,  or  ot her  adm i ni s t r a t i ve  or der  f r om  a  Gover nm ent a l  Aut hor i t y.  5. 10 Di s c l os ur e  Upda t es .  Bor r ower  wi l l ,  pr om pt l y and i n no event  l a t e r  t han 5 Bus i nes s  Days  a f t e r  obt a i ni ng knowl edge  t her eof ,  not i f y Agent  i f  any wr i t t en i nf or m at i on,  exhi bi t ,  or  r epor t  f ur ni s hed t o Agent  or  t he  Lender s  cont a i ned,  a t  t he  t i m e  i t  was  f ur ni s hed,  any unt r ue  s t a t em ent  of  a  m at e r i a l  f ac t

or  om i t t ed t o s t a t e  any m at e r i a l  f ac t  neces s a r y t o m ake  t he  s t a t em ent s  cont a i ned t her e i n not  m i s l eadi ng i n l i ght  of  t he  c i r cum s t ances  i n whi ch m ade .  The  f or egoi ng t o t he  cont r a r y not wi t hs t andi ng,  any not i f i ca t i on pur s uant  t o t he  f or egoi ng pr ovi s i on wi l l  not  cur e  or  r em edy t he  e f f ec t  of  t he  pr i or  unt r ue  s t a t em ent  of  a  m at e r i a l  f ac t  or  om i s s i on of  any m at e r i a l  f ac t  nor  s ha l l  any s uch not i f i ca t i on have  t he  e f f ec t  of  am endi ng or  m odi f yi ng t hi s  Agr eem ent  or  any of  t he  Schedul es  her e t o.  5. 11 For m at i on of  Subs i di a r i es .  Bor r ower  wi l l ,  a t  t he  t i m e  t ha t  any Loan Par t y f or m s  any di r ec t  or  i ndi r ec t  Subs i di a r y or  acqui r es  any di r ec t  or  i ndi r ec t  Subs i di a r y a f t e r  t he  Cl os i ng Dat e  ( i nc l udi ng,  wi t hout  l i m i t a t i on,  upon t he  f or m at i on of  any Subs i di a r y t ha t  i s  a  De l awar e  Di vi ded LLC) ,  wi t hi n 10 Bus i nes s  Days  of  s uch f or m at i on or  acqui s i t i on ( or  s uch l a t e r  da t e  as  per m i t t ed by Agent  i n i t s  s ol e  di s c r e t i on)  ( a )  caus e  s uch new Subs i di a r y t o pr ovi de  t o Agent  a  j oi nder  t o t he  Guar ant y and Secur i t y Agr eem ent ,  t oge t her  wi t h s uch ot her  s ecur i t y
agr eem ent s  ( i nc l udi ng m or t gages  wi t h r es pec t  t o any Rea l  Pr oper t y owned i n f ee  of  s uch new Subs i di a r y wi t h a  f a i r  m ar ke t  va l ue  gr ea t e r  t han $10, 000, 000,  ot her  t han El i gi bl e  Rea l  Pr oper t y whi ch s ha l l  be  s ubj ec t  t o a  M or t gage  r egar dl es s  of  t he  f a i r  m ar ke t  va l ue) ,  a s  wel l  a s  appr opr i a t e  f i nanc i ng s t a t em ent s  ( and



 

60 126471205_8 166393043_2 wi t h r es pec t  t o a l l  pr oper t y s ubj ec t  t o a  m or t gage ,  f i xt ur e  f i l i ngs ) ,  a l l  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent  ( i nc l udi ng be i ng s uf f i c i ent  t o gr ant  Agent  a  f i r s t  pr i or i t y Li en ( s ubj ec t  t o Per m i t t ed Li ens )  i n and t o t he  as s e t s  of  s uch newl y f or m ed or  acqui r ed Subs i di a r y) ;  pr ovi ded,  t ha t  t he  j oi nder  t o t he  Guar ant y and Secur i t y Agr eem ent ,  and s uch ot her  s ecur i t y agr eem ent s  s ha l l  not  be  r equi r ed t o be  pr ovi ded t o Agent  wi t h r es pec t  t o any Subs i di a r y of  Bor r ower  t ha t  i s  a  CFC i f  pr ovi di ng s uch agr eem ent s  woul d r es ul t  i n m at e r i a l  adver s e  t ax cons equences  or  t he  cos t s  t o t he  Loan Par t i es  of  pr ovi di ng s uch guar ant y or  s uch s ecur i t y agr eem ent s  a r e  unr eas onabl y exces s i ve  ( as  de t e r m i ned by Agent  i n cons ul t a t i on wi t h Bor r ower )  i n r e l a t i on t o t he  benef i t s  t o Agent  and t he  Lender s  of  t he  s ecur i t y or  guar ant ee  a f f or ded t her eby,  ( b)  pr ovi de ,  or  caus e  t he  appl i cabl e  Loan Par t y t o pr ovi de ,  t o Agent  a  pl edge  agr eem ent  ( or  an addendum  t o t he  Guar ant y and Secur i t y Agr eem ent )  and appr opr i a t e
cer t i f i ca t es  and power s  or  f i nanc i ng s t a t em ent s ,  pl edgi ng a l l  of  t he  di r ec t  or  benef i c i a l  owner s hi p i nt e r es t  i n s uch new Subs i di a r y i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ;  pr ovi ded,  t ha t  onl y 65%  of  t he  t ot a l  out s t andi ng vot i ng Equi t y I nt e r es t s  of  any f i r s t  t i e r  Subs i di a r y of  Bor r ower  t ha t  i s  a  CFC ( and none  of  t he  Equi t y I nt e r es t s  of  any Subs i di a r y of  s uch CFC)  s ha l l  be  r equi r ed t o be  pl edged i f  pl edgi ng a  gr ea t e r  am ount  woul d r es ul t  i n m at e r i a l  adver s e  t ax cons equences  or  t he  cos t s  t o t he  Loan Par t i es  of  pr ovi di ng s uch pl edge  a r e  unr eas onabl y exces s i ve  ( as  de t e r m i ned by Agent  i n cons ul t a t i on wi t h Bor r ower )  i n r e l a t i on t o t he  benef i t s  t o Agent  and t he  Lender s  of  t he  s ecur i t y a f f or ded t her eby ( whi ch pl edge ,  i f  r eas onabl y r eques t ed by Agent ,  s ha l l  be  gover ned by t he  l aws  of  t he  j ur i s di c t i on of  s uch Subs i di a r y) ,  and ( c )  pr ovi de  t o Agent  a l l  ot her  docum ent a t i on,  i nc l udi ng one  or  m or e  opi ni ons  of  couns e l  r eas onabl y s a t i s f ac t or y t o Agent ,  whi ch,  i n i t s  opi ni on,  i s  appr opr i a t e  wi t h r es pec t  t o t he  execut i on and de l i ver y of

t he  appl i cabl e  docum ent a t i on r e f e r r ed t o above  ( i nc l udi ng pol i c i es  of  t i t l e  i ns ur ance ,  f l ood ce r t i f i ca t i on docum ent a t i on,  and ot her  docum ent a t i on wi t h r es pec t  t o a l l  Rea l  Pr oper t y owned i n f ee  and s ubj ec t  t o a  m or t gage) .  Any docum ent ,  agr eem ent ,  or  i ns t r um ent  execut ed or  i s s ued pur s uant  t o t hi s  Sec t i on 5. 11 s ha l l  cons t i t ut e  a  Loan Docum ent .  5. 12 Fur t her  As s ur ances .  Bor r ower  wi l l ,  and wi l l  caus e  each of  t he  ot her  Loan Par t i es  t o,  a t  any t i m e  upon t he  r eas onabl e  r eques t  of  Agent ,  execut e  or  de l i ve r  t o Agent  any and a l l  f i nanc i ng s t a t em ent s ,  f i xt ur e  f i l i ngs ,  s ecur i t y agr eem ent s ,  pl edges ,  a s s i gnm ent s ,  m or t gages ,  deeds  of  t r us t ,  opi ni ons  of  couns e l ,  and a l l  ot her  docum ent s  ( t he  " Addi t i ona l  Docum ent s ” )  t ha t  Agent  m ay r eas onabl y r eques t  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  t o c r ea t e ,  pe r f ec t ,  and cont i nue  per f ec t ed or  t o be t t e r  pe r f ec t  Agent ’ s  Li ens  i n a l l  of  t he  as s e t s  of  Bor r ower  and t he  ot her  Loan Par t i es  ( whe t her  now owned or  her eaf t e r  a r i s i ng or  acqui r ed,  t angi bl e  or  i nt angi bl e ,  r ea l  or  pe r s ona l ) ,  t o
c r ea t e  and per f ec t  Li ens  i n f avor  of  Agent  i n any Rea l  Pr oper t y acqui r ed by Bor r ower  or  any ot her  Loan Par t y wi t h a  f a i r  m ar ke t  va l ue  i n exces s  of  $10, 000, 000 ( ot her  t han El i gi bl e  Rea l  Pr oper t y whi ch s ha l l  be  s ubj ec t  t o a  M or t gage  r egar dl es s  of  t he  f a i r  m ar ke t  va l ue) ,  and i n or der  t o f ul l y cons um m at e  a l l  of  t he  t r ans ac t i ons  cont em pl a t ed her eby and under  t he  ot her  Loan Docum ent s ;  pr ovi ded t ha t  t he  f or egoi ng s ha l l  not  appl y t o ( a )  any Subs i di a r y of  Bor r ower  t ha t  i s  a  CFC i f  pr ovi di ng s uch docum ent s  woul d r es ul t  i n m at e r i a l  adver s e  t ax cons equences  or  t he  cos t s  t o t he  Loan Par t i es  of  pr ovi di ng s uch docum ent s  a r e  unr eas onabl y exces s i ve  ( as  de t e r m i ned by Agent  i n cons ul t a t i on wi t h Bor r ower )  i n r e l a t i on t o t he  benef i t s  t o Agent  and t he  Lender s  of  t he  s ecur i t y a f f or ded t her eby or  ( b)  any Exc l uded Subs i di a r y.  To t he  m axi m um  ext ent  pe r m i t t ed by appl i cabl e  l aw,  i f  Bor r ower  or  any ot her  Loan Par t y r e f us es  or  f a i l s  t o execut e  or  de l i ver  any r eas onabl y r eques t ed Addi t i ona l  Docum ent s  wi t hi n a  r eas onabl e  per i od of  t i m e  f ol l owi ng t he

r eques t  t o do s o,  Bor r ower  and each ot her  Loan Par t y her eby aut hor i zes  Agent  t o execut e  any s uch Addi t i ona l  Docum ent s  i n t he  appl i cabl e  Loan Par t y’ s  nam e and aut hor i zes  Agent



 

61 126471205_8 166393043_2 t o f i l e  s uch execut ed Addi t i ona l  Docum ent s  i n any appr opr i a t e  f i l i ng of f i ce .  I n f ur t her ance  of ,  and not  i n l i m i t a t i on of ,  t he  f or egoi ng,  each Loan Par t y s ha l l  t ake  s uch ac t i ons  as  Agent  m ay r eas onabl y r eques t  f r om  t i m e  t o t i m e  t o ens ur e  t ha t  t he  Obl i ga t i ons  a r e  guar ant eed by t he  Guar ant or s  and a r e  s ecur ed by s ubs t ant i a l l y a l l  of  t he  as s e t s  of  Bor r ower  and t he  ot her  Loan Par t i es ,  i nc l udi ng a l l  of  t he  out s t andi ng capi t a l  Equi t y I nt e r es t s  of  Bor r ower ’ s  Subs i di a r i es  ( s ubj ec t  t o except i ons  and l i m i t a t i ons  cont a i ned i n t he  Loan Docum ent s  wi t h r es pec t  t o CFCs  and Exc l uded Subs i di a r i es ) .  5. 13 Lender  M eet i ngs .  Bor r ower  wi l l ,  wi t hi n 90 days  a f t e r  t he  c l os e  of  each f i s ca l  year  of  Bor r ower ,  a t  t he  r eques t  of  Agent  or  of  t he  Requi r ed Lender s  and upon r eas onabl e  pr i or  not i ce ,  hol d a  m ee t i ng ( a t  a  m ut ua l l y agr eeabl e  l oca t i on and t i m e  or ,  a t  t he  opt i on of  Agent ,  by conf e r ence  ca l l )  wi t h a l l  Lender s  who choos e  t o a t t end s uch m ee t i ng a t  whi ch m ee t i ng s ha l l  be  r evi ewed t he  f i nanc i a l  r es ul t s  of  t he  pr evi ous  f i s ca l  year
and t he  f i nanc i a l  condi t i on of  Bor r ower  and i t s  Subs i di a r i es  and t he  pr oj ec t i ons  pr es ent ed f or  t he  cur r ent  f i s ca l  year  of  Bor r ower .  5. 14 Loca t i on of  I nvent or y.  Ot her  t han wi t h r es pec t  t o I nvent or y i n t r ans i t ,  I nvent or y t ha t  i s  out  on l eas e  or  r ent a l ,  dem ons t r a t i on I nvent or y or  I nvent or y a t  t r ade  s hows ,  Bor r ower  wi l l ,  and wi l l  caus e  each ot her  Loan Par t y t o,  keep i t s  I nvent or y onl y a t  t he  l oca t i ons  i dent i f i ed on Schedul e  4. 24 and t he i r  chi e f  execut i ve  of f i ces  onl y a t  t he  l oca t i ons  i dent i f i ed on Schedul e  4. 24;  pr ovi ded,  t ha t  Bor r ower  m ay am end Schedul e  4. 24 s o l ong as  s uch am endm ent  occur s  by wr i t t en not i ce  t o Agent  not  l e s s  t han 10 days  pr i or  t o t he  da t e  on whi ch s uch I nvent or y i s  m oved t o s uch new l oca t i on or  s uch chi e f  execut i ve  of f i ce  i s  r e l oca t ed and s o l ong as  s uch new l oca t i on i s  wi t hi n t he  cont i nent a l  Uni t ed St a t es .  5. 15 Com pl i ance  wi t h ERI SA and t he  I RC.  I n addi t i on t o and wi t hout  l i m i t i ng t he  gener a l i t y of  Sec t i on 5. 8,  ( a )  com pl y i n a l l  m at e r i a l  r es pec t s  wi t h appl i cabl e  pr ovi s i ons  of  ERI SA and t he  I RC wi t h r es pec t  t o a l l

Em pl oyee  Benef i t  Pl ans ,  ( b)  wi t hout  t he  pr i or  wr i t t en cons ent  of  Agent  and t he  Requi r ed Lender s ,  not  t ake  any ac t i on or  f a i l  t o t ake  ac t i on t he  r es ul t  of  whi ch coul d r es ul t  i n a  Loan Par t y or  ERI SA Af f i l i a t e  i ncur r i ng a  m at e r i a l  l i abi l i t y t o t he  PBGC or  t o a  M ul t i em pl oyer  Pl an ( ot her  t han t o pay cont r i but i ons  or  pr em i um s  payabl e  i n t he  or di nar y cour s e ) ,  ( c )  a l l ow any f ac t s  or  c i r cum s t ances  t o exi s t  wi t h r es pec t  t o one  or  m or e  Em pl oyee  Benef i t  Pl ans  t ha t ,  i n t he  aggr ega t e ,  r eas onabl y coul d be  expec t ed t o r es ul t  i n a  M at e r i a l  Adver s e  Ef f ec t ,  ( d)  not  pa r t i c i pa t e  i n any pr ohi bi t ed t r ans ac t i on t ha t  coul d r es ul t  i n ot her  t han a  de  m i ni m i s  c i vi l  pena l t y exc i s e  t ax,  f i duc i a r y l i abi l i t y or  cor r ec t i on obl i ga t i on under  ERI SA or  t he  I RC,  ( e )  oper a t e  each Em pl oyee  Benef i t  Pl an i n s uch a  m anner  t ha t  wi l l  not  i ncur  any m at e r i a l  t ax l i abi l i t y under  t he  I RC ( i nc l udi ng Sec t i on 4980B of  t he  I RC) ,  and ( e )  f ur ni s h t o Agent  upon Agent ’ s  wr i t t en r eques t  s uch addi t i ona l  i nf or m at i on about  any Em pl oyee  Benef i t  Pl an f or  whi ch any Loan Par t y or  ERI SA
Af f i l i a t e  coul d r eas onabl y expec t  t o i ncur  any m at e r i a l  l i abi l i t y.  W i t h r es pec t  t o each Pens i on Pl an ( ot her  t han a  M ul t i em pl oyer  Pl an)  except  as  coul d not  r eas onabl y be  expec t ed t o r es ul t  i n l i abi l i t y t o t he  Loan Par t i es ,  t he  Loan Par t i es  and t he  ERI SA Af f i l i a t es  s ha l l  ( i )  s a t i s f y i n f ul l  and i n a  t i m el y m anner ,  wi t hout  i ncur r i ng any l a t e  paym ent  or  under paym ent  char ge  or  pena l t y and wi t hout  gi vi ng r i s e  t o any Li en,  a l l  of  t he  cont r i but i on and f undi ng r equi r em ent s  of  t he  I RC and of  ERI SA,  and ( i i )  pay,  or  caus e  t o be  pa i d,  t o t he  PBGC i n a  t i m el y m anner ,  wi t hout  i ncur r i ng any l a t e  paym ent  or  under paym ent  char ge  or  pena l t y,  a l l  pr em i um s  r equi r ed pur s uant  t o ERI SA.  5. 16 Rent a l  Fl ee t  Equi pm ent .  Bor r ower  wi l l ,  and wi l l  caus e  each ot her  Loan Par t y t o,  ( a )  ens ur e  t ha t  t he r e  i s  onl y one  or i gi na l  of  each r ent a l  cont r ac t  wi t h r es pec t  t o Rent a l  Fl ee t  Equi pm ent  ent e r ed i nt o a f t e r  t he  Cl os i ng Dat e ,  ( b)  caus e  each s uch r ent a l  cont r ac t  t o be  s ubj ec t  t o



 

62 126471205_8 166393043_2 a  l egend i ndi ca t i ng Agent ’ s  l i en t he r eon of  t he  t ype  s e t  f or t h i n Sec t i on 7( b) ( i i )  of  t he  Guar ant y and Secur i t y Agr eem ent ,  ( c )  whi l e  any s uch r ent a l  cont r ac t s  a r e  i n t he  pos s es s i on of  any Loan Par t y,  us e  com m er c i a l l y r eas onabl e  e f f or t s  t o m ai nt a i n t he  s a f ekeepi ng of  a l l  s uch r ent a l  cont r ac t s ,  ( d)  pr om pt l y ( and i n any event  wi t hi n f i ve  ( 5)  Bus i nes s  Days )  a f t e r  r eques t  by Agent  or  f ol l owi ng t he  occur r ence  of  an Event  of  Def aul t ,  endor s e  and de l i ver  phys i ca l  pos s es s i on of  s uch r ent a l  cont r ac t s  t o Agent  ( t oge t her  wi t h r e l evant  docum ent  of  t r ans f e r  accept abl e  t o Agent ) ,  ( e )  ens ur e  t ha t  t he  Loan Par t i es  a r e  i n com pl i ance  wi t h Sec t i on 7( m )  of  t he  Guar ant y and Secur i t y Agr eem ent  wi t h r es pec t  t o any ce r t i f i ca t es  of  t i t l e  appl i cabl e  t o Rent a l  Fl ee t  Equi pm ent ,  ( f )  whi l e  any s uch ce r t i f i ca t es  of  t i t l e  a r e  i n t he  pos s es s i on of  any Loan Par t y,  us e  com m er c i a l l y r eas onabl e  e f f or t s  t o m ai nt a i n t he  s a f ekeepi ng of  a l l  s uch ce r t i f i ca t es  of  t i t l e ,  and ( g)  pr om pt l y ( and i n any event  wi t hi n f i ve  ( 5)  Bus i nes s  Days )  a f t e r
r eques t  by Agent  upon t he  occur r ence  and dur i ng t he  cont i nuance  of  an Event  of  Def aul t ,  de l i ve r  phys i ca l  pos s es s i on of  s uch ce r t i f i ca t es  of  t i t l e  t o Agent .  5. 17 Keepwel l .  Each Loan Par t y t ha t  i s  a  Qua l i f i ed ECP when i t s  guar ant y of  or  gr ant  of  Li en as  s ecur i t y f or  a  Hedge  Obl i ga t i on becom es  e f f ec t i ve  her eby j oi nt l y and s ever a l l y,  abs ol ut e l y,  uncondi t i ona l l y and i r r evocabl y under t akes  t o pr ovi de  f unds  or  ot her  s uppor t  t o each Spec i f i ed Obl i gor  wi t h r es pec t  t o s uch Hedge  Obl i ga t i on as  m ay be  needed by s uch Spec i f i ed Obl i gor  f r om  t i m e  t o t i m e  t o honor  a l l  of  i t s  obl i ga t i ons  under  t he  Loan Docum ent s  i n r es pec t  of  s uch Hedge  Obl i ga t i on ( but ,  i n each cas e ,  onl y up t o t he  m axi m um  am ount  of  s uch l i abi l i t y t ha t  can be  her eby i ncur r ed wi t hout  r ender i ng s uch Qual i f i ed ECP’ s  obl i ga t i ons  and under t aki ngs  under  t hi s  Sec t i on voi dabl e  under  any appl i cabl e  f r audul ent  t r ans f e r  or  conveyance  ac t ) .  The  obl i ga t i ons  and under t aki ngs  of  each Qual i f i ed ECP under  t hi s  Sec t i on s ha l l  r em ai n i n f ul l  f or ce  and e f f ec t  unt i l  paym ent  i n f ul l  of  t he

Obl i ga t i ons  and t e r m i na t i on of  t he  Com m i t m ent s .  Each Loan Par t y i nt ends  t hi s  Sec t i on t o cons t i t ut e ,  and t hi s  Sec t i on s ha l l  be  deem ed t o cons t i t ut e ,  a  guar ant ee  of  t he  obl i ga t i ons  of ,  and a  " keepwel l ,  s uppor t  or  ot her  agr eem ent ”  f or  t he  benef i t  of ,  each Loan Par t y f or  a l l  pur pos es  of  t he  Com m odi t y Exchange  Act .  6 NEGATI VE COVENANTS.  Bor r ower  covenant s  and agr ees  t ha t ,  unt i l  t e r m i na t i on of  a l l  of  t he  Com m i t m ent s  and paym ent  i n f ul l  of  t he  Obl i ga t i ons :  6. 1 I ndebt ednes s .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o c r ea t e ,  i ncur ,  a s s um e,  s uf f e r  t o exi s t ,  guar ant ee ,  or  ot her wi s e  becom e or  r em ai n,  di r ec t l y or  i ndi r ec t l y,  l i abl e  wi t h r es pec t  t o any I ndebt ednes s ,  except  f or  Per m i t t ed I ndebt ednes s .  6. 2 Li ens .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o c r ea t e ,  i ncur ,  a s s um e,  or  s uf f e r  t o exi s t ,  di r ec t l y or  i ndi r ec t l y,  any Li en on or  wi t h r es pec t  t o any of  i t s  a s s e t s ,  of  any ki nd,  whe t her  now owned or  her eaf t e r  acqui r ed,  or  any i ncom e or  pr of i t s  t he r e f r om ,  except  f or  Per m i t t ed Li ens .
6. 3 Res t r i c t i ons  on Fundam ent a l  Changes .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o,  ( a )  Ot her  t han i n or der  t o cons um m at e  a  Per m i t t ed Acqui s i t i on,  ent e r  i nt o any m er ger ,  cons ol i da t i on,  r eor gani za t i on,  or  r ecapi t a l i za t i on,  or  r ec l as s i f y i t s  Equi t y I nt e r es t s ,  except  f or  ( i )  any m er ger  or  cons ol i da t i on be t ween Loan Par t i es ,  pr ovi ded,  t ha t  Bor r ower  m us t  be  t he



 

63 126471205_8 166393043_2 s ur vi vi ng ent i t y of  any s uch m er ger  t o whi ch i t  i s  a  pa r t y,  ( i i )  any m er ger  or  cons ol i da t i on be t ween a  Loan Par t y and a  Subs i di a r y of  s uch Loan Par t y t ha t  i s  not  a  Loan Par t y s o l ong as  s uch Loan Par t y i s  t he  s ur vi vi ng ent i t y of  any s uch m er ger  or  m er ger ,  and ( i i i )  any m er ger ,  cons ol i da t i on,  r eor gani za t i on,  or  r ecapi t a l i za t i on,  wi t h r es pec t  t o,  or  be t ween or  am ong,  Subs i di a r i es  of  Bor r ower  t ha t  a r e  not  Loan Par t i es ,  ( b)  l i qui da t e ,  wi nd up,  or  di s s ol ve  i t s e l f  ( or  s uf f e r  any l i qui da t i on or  di s s ol ut i on,  i nc l udi ng,  i n each cas e ,  pur s uant  t o a  Del awar e  LLC Di vi s i on) ,  except  f or  ( i )  t he  l i qui da t i on,  wi ndi ng up,  or  di s s ol ut i on of  non- oper a t i ng Subs i di a r i es  of  Bor r ower  wi t h nom i na l  as s e t s  and nom i na l  l i abi l i t i e s ,  ( i i )  t he  l i qui da t i on,  wi ndi ng up,  or  di s s ol ut i on of  a  Loan Par t y ( ot her  t han Bor r ower )  or  any of  i t s  whol l y- owned Subs i di a r i es  s o l ong as  a l l  of  t he  as s e t s  ( i nc l udi ng any i nt e r es t  i n any Equi t y I nt e r es t s )  of  s uch l i qui da t i ng or  di s s ol vi ng Loan Par t y or  Subs i di a r y a r e  t r ans f e r r ed t o a  Loan Par t y t ha t  i s
not  l i qui da t i ng,  wi ndi ng up or  di s s ol vi ng,  or  ( i i i )  t he  l i qui da t i on,  wi ndi ng up or  di s s ol ut i on of  a  Subs i di a r y of  Bor r ower  t ha t  i s  not  a  Loan Par t y,  or  ( c )  s us pend or  ceas e  oper a t i ng a  s ubs t ant i a l  por t i on of  i t s  or  t he i r  bus i nes s ,  except  as  pe r m i t t ed pur s uant  t o c l aus es  ( a )  or  ( b)  above  or  i n connec t i on wi t h a  t r ans ac t i on per m i t t ed under  Sec t i on 6. 4.  6. 4 Di s pos a l  of  As s e t s .  Ot her  t han Per m i t t ed Di s pos i t i ons  or  t r ans ac t i ons  expr es s l y per m i t t ed by Sec t i ons  6. 3 or  6. 9,  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o convey,  s e l l ,  l eas e ,  l i cens e ,  as s i gn,  t r ans f e r ,  or  ot her wi s e  di s pos e  of  ( or  ent e r  i nt o an agr eem ent  t o convey,  s e l l ,  l eas e ,  l i cens e ,  as s i gn,  t r ans f e r ,  or  ot her wi s e  di s pos e  of )  any of  i t s  or  t he i r  as s e t s  ( and i nc l udi ng any di s pos i t i on of  pr oper t y t o a  Del awar e  Di vi ded LLC pur s uant  t o a  Del awar e  LLC Di vi s i on) .  6. 5 Nat ur e  of  Bus i nes s .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o m ake  any change  i n t he  na t ur e  of  i t s  or  t he i r  bus i nes s  as  des c r i bed i n Schedul e  6. 5 or  acqui r e  any pr oper t i es

or  as s e t s  t ha t  a r e  not  r eas onabl y r e l a t ed t o t he  conduc t  of  s uch bus i nes s  ac t i vi t i e s ;  pr ovi ded,  t ha t  t he  f or egoi ng s ha l l  not  pr event  Bor r ower  and i t s  Subs i di a r i es  f r om  engagi ng i n any bus i nes s  t ha t  i s  r eas onabl y r e l a t ed or  anc i l l a r y t o i t s  or  t he i r  bus i nes s .  6. 6 Cer t a i n Paym ent s  and Am endm ent s .  ( a )  Except  i n connec t i on wi t h Ref i nanc i ng I ndebt ednes s  per m i t t ed by Sec t i on 6. 1,  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o,  ( i )  opt i ona l l y pr epay,  r edeem ,  def eas e ,  pur chas e ,  or  ot her wi s e  acqui r e  any I ndebt ednes s  of  Bor r ower  or  i t s  Subs i di a r i es ,  ot her  t han ( A)  t he  Obl i ga t i ons  i n accor dance  wi t h t hi s  Agr eem ent ,  ( B)  Per m i t t ed I nt e r com pany Advances ,  ( C)  Per m i t t ed I nt e r f ac i l i t y Tr ans f e r s ,  and ( D)  any ot her  I ndebt ednes s  ( ot her  t han Subor di na t ed I ndebt ednes s )  s o l ong as ,  bot h bef or e  and a f t e r  gi vi ng e f f ec t  t he r e t o,  ( 1)  no Def aul t  or  Event  of  Def aul t  s ha l l  exi s t  or  have  occur r ed and be  cont i nui ng and ( 2)  Exces s  Ava i l abi l i t y i s  gr ea t e r  t han 17. 5%  of  t he  l es s e r  of  ( i )  Aggr ega t e  Bor r owi ng Bas e  and ( i i )  M axi m um  Cr edi t
Am ount  Cr edi t  Am ount ,  or  ( i i )  m ake  any paym ent  on account  of  any Subor di na t ed I ndebt ednes s  i f  s uch paym ent  i s  not  pe r m i t t ed a t  s uch t i m e  under  t he  appl i cabl e  s ubor di na t i on t e r m s  and condi t i ons ,  or



 

64 126471205_8 166393043_2 ( b)  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o,  di r ec t l y or  i ndi r ec t l y,  am end,  m odi f y,  or  change  any of  t he  t e r m s  or  pr ovi s i ons  of  ( i )  any agr eem ent ,  i ns t r um ent ,  docum ent ,  i ndent ur e ,  or  ot her  wr i t i ng evi denc i ng or  concer ni ng t he  DLL Fl oor pl an I ndebt ednes s  ( or  any Ref i nanc i ng I ndebt ednes s  wi t h r es pec t  t he r e t o)  or  t he  CNH Fl oor pl an I ndebt ednes s ,  whi ch am endm ent ,  m odi f i ca t i on or  change  coul d r eas onabl y be  expec t ed t o be  m at e r i a l l y adver s e  t o t he  i nt e r es t s  of  t he  Lender s ,  or  ( i i )  t he  Gover ni ng Docum ent s  of  any Loan Par t y or  any of  i t s  Subs i di a r i es  i f  t he  e f f ec t  t he r eof ,  e i t he r  i ndi vi dua l l y or  i n t he  aggr ega t e ,  coul d r eas onabl y be  expec t ed t o be  m at e r i a l l y adver s e  t o t he  i nt e r es t s  of  t he  Lender s .  6. 7 Res t r i c t ed Paym ent s .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o m ake  any Res t r i c t ed Paym ent ;  pr ovi ded,  t ha t ,  s o l ong as  i t  i s  pe r m i t t ed by l aw,  and s o l ong as  no Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng or  woul d r es ul t  t he r e f r om ,  ( a )
Bor r ower  m ay m ake  di s t r i but i ons  t o f or m er  em pl oyees ,  of f i ce r s ,  or  di r ec t or s  of  Bor r ower  ( or  any s pous es ,  ex- s pous es ,  or  es t a t es  of  any of  t he  f or egoi ng)  on account  of  r edem pt i ons  of  Equi t y I nt e r es t s  of  Bor r ower  he l d by s uch Per s ons ,  pr ovi ded,  t ha t  t he  aggr ega t e  am ount  of  s uch r edem pt i ons  m ade  by Bor r ower  dur i ng t he  t e r m  of  t hi s  Agr eem ent  pl us  t he  am ount  of  I ndebt ednes s  out s t andi ng under  c l aus e  ( 1)  of  t he  def i ni t i on of  Per m i t t ed I ndebt ednes s ,  does  not  exceed $1, 000, 000 i n t he  aggr ega t e ,  ( b)  Bor r ower  m ay m ake  di s t r i but i ons  t o f or m er  em pl oyees ,  of f i ce r s ,  or  di r ec t or s  of  Bor r ower  ( or  any s pous es ,  ex- s pous es ,  or  es t a t es  of  any of  t he  f or egoi ng) ,  s ol e l y i n t he  f or m  of  f or gi venes s -  of  I ndebt ednes s  of  s uch Per s ons  owi ng t o Bor r ower  on account  of  r epur chas es  of  t he  Equi t y I nt e r es t s  of  Bor r ower  he l d by s uch Per s ons ;  pr ovi ded t ha t  s uch I ndebt ednes s  was  i ncur r ed by s uch Per s ons  s ol e l y t o acqui r e  Equi t y I nt e r es t s  of  Bor r ower ,  and ( c )  Bor r ower  and each Subs i di a r y m ay pur chas e ,  r edeem  or  ot her wi s e  acqui r e  i t s  com m on Equi t y I nt e r es t s

or  war r ant s  or  opt i ons  t o acqui r e  any s uch com m on Equi t y I nt e r es t s  wi t h t he  pr oceeds  r ece i ved f r om  t he  s ubs t ant i a l l y concur r ent  i s s ue  of  new s har es  of  i t s  com m on Equi t y I nt e r es t s ;  ( d)  Bor r ower  and each Subs i di a r y m ay pur chas e ,  r edeem  or  ot her wi s e  acqui r e  i t s  com m on Equi t y I nt e r es t s  pur s uant  t o a  s t ock r epur chas e  pl an s o l ong as  ( i )  a s  of  t he  da t e  of  s uch Res t r i c t ed Paym ent ,  and a f t e r  gi vi ng e f f ec t  t he r e t o,  no Def aul t  or  Event  of  Def aul t  s ha l l  exi s t  or  have  occur r ed and be  cont i nui ng,  ( i i )  t he  aggr ega t e  am ount  of  s uch Res t r i c t ed Paym ent s  i n any Fi s ca l  Year  does  not  exceed $7, 500, 000,  and ( i i i )  a f t e r  gi vi ng e f f ec t  t o any s uch Res t r i c t ed Paym ent ,  t he  aggr ega t e  am ount  of  s uch Res t r i c t ed Paym ent s  m ade  a f t e r  t he  Cl os i ng Dat e  does  not  exceed $25, 000, 000.  ( e )  Bor r ower  m ay m ake  ot her  di s t r i but i ons  i n r es pec t  of  i t s  Equi t y I nt e r es t s  s o l ong as  each of  t he  f ol l owi ng condi t i ons  a r e  s a t i s f i ed:  ( i )  a s  of  t he  da t e  of  s uch Res t r i c t ed Paym ent ,  and a f t e r  gi vi ng e f f ec t  t he r e t o,  no Def aul t  or  Event  of  Def aul t  s ha l l  exi s t  or  have  occur r ed
and be  cont i nui ng,



 

65 126471205_8 166393043_2 ( i i )  a f t e r  gi vi ng e f f ec t  t o any s uch Res t r i c t ed Paym ent ,  Exces s  Ava i l abi l i t y i s  gr ea t e r  t han 17. 5%  of  t he  l es s e r  of  ( i )  Aggr ega t e  Bor r owi ng Bas e  and ( i i )  M axi m um  Cr edi t  Am ount ,  ( i i i )  t he  Fi xed Char ge  Cover age  Ra t i o f or  t he  12 m ont h per i od m os t  r ecent l y ended pr i or  t o s uch Res t r i c t ed Paym ent  f or  whi ch Agent  has  r ece i ved f i nanc i a l  s t a t em ent s  of  Bor r ower  pur s uant  t o Schedul e  5. 1 i s  a t  l eas t  1. 10 t o 1. 00 ( ca l cul a t ed as  i f  s uch Res t r i c t ed Paym ent  was  m ade  on t he  l as t  day of  s uch 12 m ont h per i od and cons t i t ut es  a  Fi xed Char ge) ;  and ( i v)  Bor r ower  has  de l i ver ed a  ce r t i f i ca t e  t o Agent  ce r t i f yi ng t ha t  a l l  condi t i ons  des cr i bed i n c l aus es  ( i ) ,  ( i i )  and ( i i i )  have  been s a t i s f i ed a f t e r  gi vi ng e f f ec t  t o s uch Res t r i c t ed Paym ent .  6. 8 Account i ng M et hods .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o m odi f y or  change  i t s  f i s ca l  year  or  i t s  m et hod of  account i ng ( ot her  t han as  m ay be  r equi r ed t o conf or m  t o GAAP) .  6. 9 I nves t m ent s .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es
t o,  di r ec t l y or  i ndi r ec t l y,  m ake  or  acqui r e  any I nves t m ent  or  i ncur  any l i abi l i t i e s  ( i nc l udi ng cont i ngent  obl i ga t i ons )  f or  or  i n connec t i on wi t h any I nves t m ent  except  f or  Per m i t t ed I nves t m ent s .  6. 10 Tr ans ac t i ons  wi t h Af f i l i a t es .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o,  di r ec t l y or  i ndi r ec t l y,  ent e r  i nt o or  pe r m i t  t o exi s t  any t r ans ac t i on wi t h any Af f i l i a t e  of  Bor r ower  or  any of  i t s  Subs i di a r i es  except  f or :  ( a )  t r ans ac t i ons  i n exi s t ence  on t he  da t e  her eof  and s e t  f or t h on Schedul e  6. 10,  ( b)  t r ans ac t i ons  ( ot her  t han t he  paym ent  of  m anagem ent ,  cons ul t i ng,  m oni t or i ng,  or  advi s or y f ees )  be t ween Bor r ower  or  i t s  Subs i di a r i es ,  on t he  one  hand,  and any Af f i l i a t e  of  Bor r ower  or  i t s  Subs i di a r i es  ( ot her  t han t he  Bor r ower  and Loan Par t i es  t hem s e l ves ) ,  on t he  ot her  hand,  s o l ong as  s uch t r ans ac t i ons  ( i )  a r e  f ul l y di s c l os ed t o Agent  pr i or  t o t he  cons um m at i on t her eof ,  i f  t hey i nvol ve  one  or  m or e  paym ent s  by Bor r ower  or  i t s  Subs i di a r i es  i n exces s  of  $500, 000 f or  any s i ngl e  t r ans ac t i on or  s e r i es  of  r e l a t ed

t r ans ac t i ons ,  and ( i i )  a r e  no l es s  f avor abl e ,  t aken as  a  whol e ,  t o Bor r ower  or  i t s  Subs i di a r i es ,  a s  appl i cabl e ,  t han woul d be  obt a i ned i n an a r m ’ s  l engt h t r ans ac t i on wi t h a  non- Af f i l i a t e ,  ( c )  any i ndem ni t y pr ovi ded f or  t he  benef i t  of  di r ec t or s  ( or  com par abl e  m anager s ) ,  of f i ce r s  or  em pl oyees  of  Bor r ower  or  i t s  appl i cabl e  Subs i di a r y,  ( d)  t he  paym ent  of  r eas onabl e  com pens a t i on,  s ever ance ,  or  em pl oyee  benef i t  a r r angem ent s  t o em pl oyees ,  of f i ce r s ,  and di r ec t or s  of  Bor r ower  and i t s  Subs i di a r i es  i n t he  or di nar y cour s e  of  bus i nes s ,  and ( e )  t r ans ac t i ons  per m i t t ed by Sec t i on 6. 3 or  Sec t i on 6. 7,  or  any Per m i t t ed I nt e r com pany Advance .  6. 11 Us e  of  Pr oceeds .  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t o us e  t he  pr oceeds  of  any l oan m ade  her eunder  f or  any pur pos e  ot her  t han ( a )  on t he  Cl os i ng Dat e ,



 

66 126471205_8 166393043_2 t o pay t he  f ees ,  cos t s ,  and expens es  i ncur r ed i n connec t i on wi t h t hi s  Agr eem ent ,  t he  ot her  Loan Docum ent s ,  and t he  t r ans ac t i ons  cont em pl a t ed her eby and t her eby,  i n each cas e ,  a s  s e t  f or t h i n t he  Funds  Fl ow Agr eem ent ,  and ( b)  t he r eaf t e r ,  cons i s t ent  wi t h t he  t e r m s  and condi t i ons  her eof ,  f or  t he i r  l awf ul  and per m i t t ed pur pos es  ( i nc l udi ng t ha t  no par t  of  t he  pr oceeds  of  t he  l oans  m ade  t o Bor r ower  wi l l  be  us ed t o pur chas e  or  ca r r y any s uch M ar gi n St ock or  t o ext end c r edi t  t o ot her s  f or  t he  pur pos e  of  pur chas i ng or  ca r r yi ng any s uch M ar gi n St ock or  f or  any pur pos e  t ha t  vi ol a t es  t he  pr ovi s i ons  of  Regul a t i on T,  U or  X of  t he  Boar d of  Gover nor s ) .  6. 12 Li m i t a t i on on I s s uance  of  Equi t y I nt e r es t s .  Except  f or  t he  i s s uance  or  s a l e  of  Qua l i f i ed Equi t y I nt e r es t s ,  Bor r ower  wi l l  not ,  and wi l l  not  pe r m i t  any of  i t s  Subs i di a r i es  t ha t  a r e  Loan Par t i es  t o i s s ue  or  s e l l  or  ent e r  i nt o any agr eem ent  or  a r r angem ent  f or  t he  i s s uance  or  s a l e  of  any of  i t s  Equi t y I nt e r es t s .  6. 13 [ Res er ved] .  6. 14 Em pl oyee  Benef i t s .  ( a )
Ter m i na t e ,  or  pe r m i t  any ERI SA Af f i l i a t e  t o t e r m i na t e ,  any Pens i on Pl an i n a  m anner ,  or  t ake  any ot her  ac t i on wi t h r es pec t  t o any Pens i on Pl an,  whi ch coul d r eas onabl y be  expec t ed t o r es ul t  i n any l i abi l i t y of  any Loan Par t y or  ERI SA Af f i l i a t e  t o t he  PBGC.  ( b)  Fa i l  t o m ake ,  or  pe r m i t  any ERI SA Af f i l i a t e  t o f a i l  t o m ake ,  f ul l  paym ent  when due  of  a l l  am ount s  whi ch,  under  t he  pr ovi s i ons  of  any Benef i t  Pl an,  agr eem ent  r e l a t i ng t he r e t o or  appl i cabl e  Law,  any Loan Par t y or  ERI SA Af f i l i a t e  i s  r equi r ed t o pay i f  s uch f a i l ur e  coul d r eas onabl y be  expec t ed t o have  a  M at e r i a l  Adver s e  Ef f ec t .  ( c )  Per m i t  t o exi s t ,  or  a l l ow any ERI SA Af f i l i a t e  t o per m i t  t o exi s t ,  any accum ul a t ed f undi ng def i c i ency wi t hi n t he  m eani ng of  s ec t i on 302 of  ERI SA or  s ec t i on 412 of  t he  Code ,  whe t her  or  not  wa i ved,  wi t h r es pec t  t o any Pens i on Pl an whi ch exceeds  $500, 000 wi t h r es pec t  t o a l l  Pens i on Pl ans  i n t he  aggr ega t e .  ( d)  Acqui r e ,  or  pe r m i t  any ERI SA Af f i l i a t e  t o acqui r e ,  an i nt e r es t  i n any Per s on t ha t  caus es  s uch Per s on t o becom e an ERI SA Af f i l i a t e  wi t h

r es pec t  t o a  Loan Par t y or  wi t h r es pec t  t o any ERI SA Af f i l i a t e  i f  s uch Per s on s pons or s ,  m ai nt a i ns  or  cont r i but es  t o,  or  a t  any t i m e  i n t he  s i x- year  per i od pr ecedi ng s uch acqui s i t i on has  s pons or ed,  m ai nt a i ned,  or  cont r i but ed t o,  ( i )  any Pens i on Pl an or  ( i i )  any M ul t i em pl oyer  Pl an.  ( e )  Cont r i but e  t o or  as s um e an obl i ga t i on t o cont r i but e  t o,  or  pe r m i t  any ERI SA Af f i l i a t e  t o cont r i but e  t o or  as s um e an obl i ga t i on t o cont r i but e  t o,  any M ul t i em pl oyer  Pl an not  s e t  f or t h on Schedul e  4. 10.  ( f )  Am end,  or  pe r m i t  any ERI SA Af f i l i a t e  t o am end,  a  Pens i on Pl an r es ul t i ng i n a  m at e r i a l  i nc r eas e  i n cur r ent  l i abi l i t y s uch t ha t  a  Loan Par t y or  ERI SA Af f i l i a t e  i s  r equi r ed t o pr ovi de  s ecur i t y t o s uch Pens i on Pl an under  t he  I RC.  6. 15 OFAC;  Pa t r i ot  Ac t .  No Loan Par t y s ha l l ,  and no Loan Par t y s ha l l  pe r m i t  i t s  Subs i di a r i es  t o f a i l  t o com pl y wi t h t he  l aws ,  r egul a t i ons  and execut i ve  or der s  r e f e r r ed t o i n Sec t i ons  4. 13 and 4. 18.



 

67 126471205_8 166393043_2 7 FI NANCI AL COVENANT.  Bor r ower  covenant s  and agr ees  t ha t ,  unt i l  t e r m i na t i on of  a l l  of  t he  Com m i t m ent s  and paym ent  i n f ul l  of  t he  Obl i ga t i ons ,  com m enci ng on t he  da t e  on whi ch a  Fi nanc i a l  Covenant  Per i od begi ns  and m eas ur ed as  of  t he  end of  t he  m ont h f or  whi ch f i nanc i a l  s t a t em ent s  have  been de l i ver ed t o Agent  he r eunder  endi ng i m m edi a t e l y pr i or  t o t he  da t e  on whi ch a  Fi nanc i a l  Covenant  Per i od f i r s t  begi ns  and as  of  each m ont h- end t her eaf t e r  unt i l  t he  end of  s uch Fi nanc i a l  Covenant  Per i od,  Bor r ower  wi l l  have  a  Fi xed Char ge  Cover age  Ra t i o of  a t  l eas t  1. 10 t o 1. 00.  8 EVENTS OF DEFAULT.  Any one  or  m or e  of  t he  f ol l owi ng event s  s ha l l  cons t i t ut e  an event  of  de f aul t  ( each,  an " Event  of  Def aul t ” )  under  t hi s  Agr eem ent :  8. 1 Paym ent s .  I f  Bor r ower  f a i l s  t o pay when due  and payabl e ,  or  when dec l a r ed due  and payabl e ,  ( a )  a l l  or  any por t i on of  t he  Obl i ga t i ons  cons i s t i ng of  i nt e r es t ,  f ees ,  or  char ges  due  t he  Lender  Gr oup,  r e i m bur s em ent  of  Lender  Gr oup Expens es ,  or  ot her  am ount s  ( ot her  t han any por t i on t he r eof
cons t i t ut i ng pr i nc i pa l )  cons t i t ut i ng Obl i ga t i ons  ( i nc l udi ng any por t i on t he r eof  t ha t  acc r ues  a f t e r  t he  com m encem ent  of  an I ns ol vency Pr oceedi ng,  r egar dl es s  of  whe t her  a l l owed or  a l l owabl e  i n whol e  or  i n par t  a s  a  c l a i m  i n any s uch I ns ol vency Pr oceedi ng) ,  and s uch f a i l ur e  cont i nues  f or  a  pe r i od of  t hr ee  ( 3)  Bus i nes s  Days ,  ( b)  a l l  or  any por t i on of  t he  pr i nc i pa l  of  t he  Loans ,  or  ( c )  any am ount  payabl e  t o I s s ui ng Bank i n r e i m bur s em ent  of  any dr awi ng under  a  Le t t e r  of  Cr edi t ;  8. 2 Covenant s .  I f  any Loan Par t y or  any of  i t s  Subs i di a r i es :  ( a )  f a i l s  t o per f or m  or  obs er ve  any covenant  or  ot her  agr eem ent  cont a i ned i n any of  ( i )  Sec t i ons  5. 1,  5. 2,  5. 3 ( s ol e l y i f  Bor r ower  i s  not  i n good s t andi ng i n i t s  j ur i s di c t i on of  or gani za t i on) ,  5. 6,  5. 7 ( s ol e l y i f  Bor r ower  r e f us es  t o a l l ow Agent  or  i t s  r epr es ent a t i ves  or  agent s  t o vi s i t  Bor r ower ’ s  pr oper t i es ,  i ns pec t  i t s  a s s e t s  or  books  or  r ecor ds ,  exam i ne  and m ake  copi es  of  i t s  books  and r ecor ds ,  or  di s cus s  Bor r ower ’ s  a f f a i r s ,  f i nances ,  and account s  wi t h of f i ce r s  and em pl oyees  of  Bor r ower ) ,  5. 10,  or
5. 11 of  t hi s  Agr eem ent ,  ( i i )  Sec t i on 6 of  t hi s  Agr eem ent ,  ( i i i )  Sec t i on 7 of  t hi s  Agr eem ent ,  or  ( i v)  Sec t i on 7 of  t he  Guar ant y and Secur i t y Agr eem ent ;  ( b)  f a i l s  t o per f or m  or  obs er ve  any covenant  or  ot her  agr eem ent  cont a i ned i n any of  Sec t i ons  5. 3 ( ot her  t han i f  Bor r ower  i s  not  i n good s t andi ng i n i t s  j ur i s di c t i on of  or gani za t i on) ,  5. 5,  5. 8,  5. 12 or  5. 14 of  t hi s  Agr eem ent  and s uch f a i l ur e  cont i nues  f or  a  pe r i od of  10 days  a f t e r  t he  ea r l i e r  of  ( i )  t he  da t e  on whi ch s uch f a i l ur e  s ha l l  f i r s t  becom e known t o any of f i ce r  of  Bor r ower  or  ( i i )  t he  da t e  on whi ch wr i t t en not i ce  t he r eof  i s  gi ven t o Bor r ower  by Agent ;  or  ( c )  f a i l s  t o per f or m  or  obs er ve  any covenant  or  ot her  agr eem ent  cont a i ned i n t hi s  Agr eem ent ,  or  i n any of  t he  ot her  Loan Docum ent s ,  i n each cas e ,  ot her  t han any s uch covenant  or  agr eem ent  t ha t  i s  t he  s ubj ec t  of  anot her  pr ovi s i on of  t hi s  Sec t i on 8 ( i n whi ch event  s uch ot her  pr ovi s i on of  t hi s  Sec t i on 8 s ha l l  gover n) ,  and s uch f a i l ur e  cont i nues  f or  a  pe r i od of  30 days  a f t e r  t he  ea r l i e r  of  ( i )  t he  da t e  on whi ch s uch f a i l ur e

s ha l l  f i r s t  becom e known t o any of f i ce r  of  Bor r ower  or  ( i i )  t he  da t e  on whi ch wr i t t en not i ce  t he r eof  i s  gi ven t o Bor r ower  by Agent ;



 

68 126471205_8 166393043_2 8. 3 J udgm ent s .  I f  one  or  m or e  j udgm ent s ,  or der s ,  or  awar ds  f or  t he  paym ent  of  m oney i nvol vi ng an aggr ega t e  am ount  of  $2, 500, 000,  or  m or e  ( except  t o t he  ext ent  f ul l y cover ed ( ot her  t han t o t he  ext ent  of  cus t om ar y deduc t i bl es )  by i ns ur ance  pur s uant  t o whi ch t he  i ns ur e r  has  not  deni ed cover age)  i s  ent e r ed or  f i l ed aga i ns t  a  Loan Par t y or  any of  i t s  Subs i di a r i es ,  or  wi t h r es pec t  t o any of  t he i r  r es pec t i ve  as s e t s ,  and e i t he r  ( a )  t he r e  i s  a  pe r i od of  30 cons ecut i ve  days  a t  any t i m e  a f t e r  t he  ent r y of  any s uch j udgm ent ,  or der ,  or  awar d dur i ng whi ch ( 1)  t he  s am e i s  not  di s char ged,  s a t i s f i ed,  vaca t ed,  or  bonded pendi ng appea l ,  or  ( 2)  a  s t ay of  enf or cem ent  t he r eof  i s  not  i n e f f ec t ,  or  ( b)  enf or cem ent  pr oceedi ngs  a r e  com m enced upon s uch j udgm ent ,  or der ,  or  awar d;  8. 4 Vol unt a r y Bankr upt cy,  e t c .  I f  an I ns ol vency Pr oceedi ng i s  com m enced by a  Loan Par t y;  8. 5 I nvol unt a r y Bankr upt cy,  e t c .  I f  an I ns ol vency Pr oceedi ng i s  com m enced aga i ns t  a  Loan Par t y and any of  t he  f ol l owi ng event s  occur :  ( a )  s uch Loan Par t y
cons ent s  t o t he  i ns t i t ut i on of  s uch I ns ol vency Pr oceedi ng aga i ns t  i t ,  ( b)  t he  pe t i t i on com m enci ng t he  I ns ol vency Pr oceedi ng i s  not  t i m el y cont r over t ed,  ( c )  t he  pe t i t i on com m enci ng t he  I ns ol vency Pr oceedi ng i s  not  di s m i s s ed wi t hi n 60 ca l endar  days  of  t he  da t e  of  t he  f i l i ng t he r eof ,  ( d)  an i nt e r i m  t r us t ee  i s  appoi nt ed t o t ake  pos s es s i on of  a l l  or  any s ubs t ant i a l  por t i on of  t he  pr oper t i es  or  as s e t s  of ,  or  t o oper a t e  a l l  or  any s ubs t ant i a l  por t i on of  t he  bus i nes s  of ,  s uch Loan Par t y,  or  ( e )  an or der  f or  r e l i e f  s ha l l  have  been i s s ued or  ent e r ed t he r e i n;  8. 6 Def aul t  Under  Ot her  Agr eem ent s .  I f  t he r e  i s  a  de f aul t  i n one  or  m or e  agr eem ent s  t o whi ch a  Loan Par t y or  any of  i t s  Subs i di a r i es  i s  a  pa r t y wi t h one  or  m or e  t hi r d Per s ons  r e l a t i ve  t o ( a )  any f i nanc i a l  covenant  cont a i ned i n t he  docum ent s  evi denc i ng t he  DLL Fl oor pl an I ndebt ednes s  or  t he  CNH Fl oor pl an I ndebt ednes s  ( beyond t he  cur e  per i ods ,  i f  any,  appl i cabl e  t he r e t o) ,  or  ( b)  wi t hout  l i m i t i ng t he  f or egoi ng c l aus e  ( a ) ,  a  Loan Par t y’ s  or  any of  i t s  Subs i di a r i es ’  I ndebt ednes s  i nvol vi ng

an aggr ega t e  am ount  of  $7, 500, 000 or  m or e ,  and s uch def aul t  ( i )  occur s  a t  t he  f i na l  m at ur i t y of  t he  obl i ga t i ons  t he r eunder ,  or  ( i i )  r es ul t s  i n t he  acce l e r a t i on of  t he  m at ur i t y of  s uch Loan Par t y’ s  or  i t s  Subs i di a r y’ s  obl i ga t i ons  t he r eunder ;  8. 7 Repr es ent a t i ons ,  e t c .  I f  any war r ant y,  r epr es ent a t i on,  ce r t i f i ca t e ,  s t a t em ent ,  or  Recor d m ade  her e i n or  i n any ot her  Loan Docum ent  or  de l i ve r ed i n wr i t i ng t o Agent  or  any Lender  i n connec t i on wi t h t hi s  Agr eem ent  or  any ot her  Loan Docum ent  pr oves  t o be  unt r ue  i n any m at e r i a l  r es pec t  ( except  t ha t  s uch m at e r i a l i t y qua l i f i e r  s ha l l  not  be  appl i cabl e  t o any r epr es ent a t i ons  and war r ant i es  t ha t  a l r eady a r e  qua l i f i ed or  m odi f i ed by m at e r i a l i t y i n t he  t ext  t he r eof )  as  of  t he  da t e  of  i s s uance  or  m aki ng or  deem ed m aki ng t her eof ;  8. 8 Guar ant y.  I f  t he  obl i ga t i on of  any Guar ant or  under  t he  guar ant y cont a i ned i n t he  Guar ant y and Secur i t y Agr eem ent  i s  l i m i t ed or  t e r m i na t ed by oper a t i on of  l aw or  by s uch Guar ant or  ( ot her  t han i n accor dance  wi t h t he  t e r m s  of  t hi s  Agr eem ent ) ;  8. 9 Secur i t y
Docum ent s .  I f  t he  Guar ant y and Secur i t y Agr eem ent  or  any ot her  Loan Docum ent  t ha t  pur por t s  t o c r ea t e  a  Li en,  s ha l l ,  f or  any r eas on,  f a i l  or  ceas e  t o c r ea t e  a  va l i d and per f ec t ed and,  except  t o t he  ext ent  of  Per m i t t ed Li ens  whi ch a r e  non- cons ens ua l  Per m i t t ed Li ens ,  pe r m i t t ed pur chas e  m oney Li ens  or  t he  i nt e r es t s  of  l e s s or s  under  Capi t a l  Leas es ,  f i r s t  pr i or i t y Li en on t he  Col l a t e r a l  cover ed t he r eby,  except  ( a )  as  a  r es ul t  of  a  di s pos i t i on of  t he  appl i cabl e  Col l a t e r a l



 

69 126471205_8 166393043_2 i n a  t r ans ac t i on per m i t t ed under  t hi s  Agr eem ent ,  or  ( b)  as  t he  r es ul t  of  an ac t i on or  f a i l ur e  t o ac t  on t he  par t  of  Agent ;  8. 10 Loan Docum ent s .  The  va l i di t y or  enf or ceabi l i t y of  any Loan Docum ent  s ha l l  a t  any t i m e  f or  any r eas on ( ot her  t han s ol e l y as  t he  r es ul t  of  an ac t i on or  f a i l ur e  t o ac t  on t he  par t  of  Agent )  be  dec l a r ed t o be  nul l  and voi d,  or  a  pr oceedi ng s ha l l  be  com m enced by a  Loan Par t y or  i t s  Subs i di a r i es ,  or  by any Gover nm ent a l  Aut hor i t y havi ng j ur i s di c t i on over  a  Loan Par t y or  i t s  Subs i di a r i es ,  s eeki ng t o es t abl i s h t he  i nva l i di t y or  unenf or ceabi l i t y t he r eof ,  or  a  Loan Par t y or  i t s  Subs i di a r i es  s ha l l  deny t ha t  s uch Loan Par t y or  i t s  Subs i di a r i es  has  any l i abi l i t y or  obl i ga t i on pur por t ed t o be  c r ea t ed under  any Loan Docum ent ;  or  8. 11 Change  of  Cont r ol .  A Change  of  Cont r ol  s ha l l  occur ,  whe t her  di r ec t l y or  i ndi r ec t l y.  8. 12 ERI SA.  The  occur r ence  of  any of  t he  f ol l owi ng event s :  ( a )  any Loan Par t y or  ERI SA Af f i l i a t e  f a i l s  t o m ake  f ul l  paym ent  when due  of  a l l  am ount s  whi ch any Loan Par t y or  ERI SA
Af f i l i a t e  i s  r equi r ed t o pay as  cont r i but i ons ,  i ns t a l l m ent s ,  or  ot her wi s e  t o or  wi t h r es pec t  t o a  Pens i on Pl an or  M ul t i em pl oyer  Pl an,  and s uch f a i l ur e  coul d r eas onabl y be  expec t ed t o r es ul t  i n l i abi l i t y i n exces s  of  $500, 000,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  ( b)  an accum ul a t ed f undi ng def i c i ency or  f undi ng s hor t f a l l  i n exces s  of  $500, 000 occur s  or  exi s t s ,  whe t her  or  not  wa i ved,  wi t h r es pec t  t o any Pens i on Pl an,  i ndi vi dua l l y or  i n t he  aggr ega t e ,  ( c )  a  Not i f i ca t i on Event ,  whi ch coul d r eas onabl y be  expec t ed t o r es ul t  i n l i abi l i t y i n exces s  of  $500, 000,  e i t he r  i ndi vi dua l l y or  i n t he  aggr ega t e ,  or  ( d)  any Loan Par t y or  ERI SA Af f i l i a t e  com pl e t e l y or  pa r t i a l l y wi t hdr aws  f r om  one  or  m or e  M ul t i em pl oyer  Pl ans  and i ncur s  W i t hdr awal  Li abi l i t y i n exces s  of  $500, 000 i n t he  aggr ega t e ,  or  f a i l s  t o m ake  any W i t hdr awal  Li abi l i t y paym ent  when due .  9 RI GHTS AND REM EDI ES.  9. 1 Ri ght s  and Rem edi es .  Upon t he  occur r ence  and dur i ng t he  cont i nua t i on of  an Event  of  Def aul t ,  Agent  m ay,  and,  a t  t he  i ns t r uc t i on of  t he  Requi r ed Lender s ,  s ha l l  ( i n each

cas e  under  c l aus es  ( a )  or  ( b)  by wr i t t en not i ce  t o Bor r ower ) ,  i n addi t i on t o any ot her  r i ght s  or  r em edi es  pr ovi ded f or  he r eunder  or  under  any ot her  Loan Docum ent  or  by appl i cabl e  l aw,  do any one  or  m or e  of  t he  f ol l owi ng:  ( a )  ( i )  dec l a r e  t he  pr i nc i pa l  of ,  and any and a l l  acc r ued and unpa i d i nt e r es t  and f ees  i n r es pec t  of ,  t he  Loans  and a l l  ot her  Obl i ga t i ons  ( ot her  t han t he  Bank Pr oduc t  Obl i ga t i ons ) ,  whe t her  evi denced by t hi s  Agr eem ent  or  by any of  t he  ot her  Loan Docum ent s  t o be  i m m edi a t e l y due  and payabl e ,  wher eupon t he  s am e s ha l l  becom e and be  i m m edi a t e l y due  and payabl e  and Bor r ower  s ha l l  be  obl i ga t ed t o r epay a l l  of  s uch Obl i ga t i ons  i n f ul l ,  wi t hout  pr es ent m ent ,  dem and,  pr ot es t ,  or  f ur t her  not i ce  or  ot her  r equi r em ent s  of  any ki nd,  a l l  of  whi ch a r e  her eby expr es s l y wai ved by Bor r ower ,  and ( i i )  di r ec t  Bor r ower  t o pr ovi de  ( and Bor r ower  agr ees  t ha t  upon r ece i pt  of  s uch not i ce  i t  wi l l  pr ovi de)  Le t t e r  of  Cr edi t  Col l a t e r a l i za t i on t o Agent  t o be  he l d as  s ecur i t y f or  Bor r ower ’ s  r e i m bur s em ent  obl i ga t i ons  f or  dr awi ngs  t ha t  m ay
s ubs equent l y occur  under  i s s ued and out s t andi ng Le t t e r s  of  Cr edi t ;  ( b)  dec l a r e  t he  Com m i t m ent s  t e r m i na t ed,  wher eupon t he  Com m i t m ent s  s ha l l  i m m edi a t e l y be  t e r m i na t ed t oge t her  wi t h ( i )  any obl i ga t i on of  any Revol vi ng Lender  t o m ake



 

70 126471205_8 166393043_2 Revol vi ng Loans ,  ( i i )  t he  obl i ga t i on of  t he  Revol ver  Swi ng Lender  t o m ake  Revol ver  Swi ng Loans ,  ( i i i )  t he  obl i ga t i on of  I s s ui ng Bank t o i s s ue  Le t t e r s  of  Cr edi t ,  ( i v)  any obl i ga t i on of  any Fl oor pl an Lender  t o m ake  Fl oor pl an Loans ,  and ( v)  t he  obl i ga t i on of  t he  Fl oor pl an Swi ng Lender  t o m ake  Fl oor pl an Swi ng Loans ;  and ( c )  exer c i s e  a l l  ot her  r i ght s  and r em edi es  ava i l abl e  t o Agent  or  t he  Lender s  under  t he  Loan Docum ent s ,  under  appl i cabl e  l aw,  or  i n equi t y.  The  f or egoi ng t o t he  cont r a r y not wi t hs t andi ng,  upon t he  occur r ence  of  any Event  of  Def aul t  des c r i bed i n Sec t i on 8. 4 or  Sec t i on 8. 5,  i n addi t i on t o t he  r em edi es  s e t  f or t h above ,  wi t hout  any not i ce  t o Bor r ower  or  any ot her  Per s on or  any ac t  by t he  Lender  Gr oup,  t he  Com m i t m ent s  s ha l l  aut om at i ca l l y t e r m i na t e  and t he  Obl i ga t i ons  ( ot her  t han t he  Bank Pr oduc t  Obl i ga t i ons ) ,  i nc l us i ve  of  t he  pr i nc i pa l  of ,  and any and a l l  acc r ued and unpa i d i nt e r es t  and f ees  i n r es pec t  of ,  t he  Loans  and a l l  ot her  Obl i ga t i ons  ( ot her  t han t he  Bank Pr oduc t  Obl i ga t i ons ) ,  whe t her
evi denced by t hi s  Agr eem ent  or  by any of  t he  ot her  Loan Docum ent s ,  s ha l l  aut om at i ca l l y becom e and be  i m m edi a t e l y due  and payabl e  and Bor r ower  s ha l l  aut om at i ca l l y be  obl i ga t ed t o r epay a l l  of  s uch Obl i ga t i ons  i n f ul l  ( i nc l udi ng Bor r ower  be i ng obl i ga t ed t o pr ovi de  ( and Bor r ower  agr ees  t ha t  i t  wi l l  pr ovi de)  ( 1)  Le t t e r  of  Cr edi t  Col l a t e r a l i za t i on t o Agent  t o be  he l d as  s ecur i t y f or  Bor r ower ’ s  r e i m bur s em ent  obl i ga t i ons  i n r es pec t  of  dr awi ngs  t ha t  m ay s ubs equent l y occur  under  i s s ued and out s t andi ng Le t t e r s  of  Cr edi t  and ( 2)  Bank Pr oduc t  Col l a t e r a l i za t i on t o be  he l d as  s ecur i t y f or  Bor r ower ’ s  or  i t s  Subs i di a r i es ’  obl i ga t i ons  i n r es pec t  of  out s t andi ng Bank Pr oduc t s ) ,  wi t hout  pr es ent m ent ,  dem and,  pr ot es t ,  or  not i ce  or  ot her  r equi r em ent s  of  any ki nd,  a l l  of  whi ch a r e  expr es s l y wai ved by Bor r ower .  9. 2 Rem edi es  Cum ul a t i ve .  The  r i ght s  and r em edi es  of  t he  Lender  Gr oup under  t hi s  Agr eem ent ,  t he  ot her  Loan Docum ent s ,  and a l l  ot her  agr eem ent s  s ha l l  be  cum ul a t i ve .  The  Lender  Gr oup s ha l l  have  a l l  ot her  r i ght s  and r em edi es  not

i ncons i s t ent  he r ewi t h as  pr ovi ded under  t he  Code ,  by l aw,  or  i n equi t y,  No exer c i s e  by t he  Lender  Gr oup of  one  r i ght  or  r em edy s ha l l  be  deem ed an e l ec t i on,  and no wai ver  by t he  Lender  Gr oup of  any Event  of  Def aul t  s ha l l  be  deem ed a  cont i nui ng wai ver .  No de l ay by t he  Lender  Gr oup s ha l l  cons t i t ut e  a  wai ver ,  e l ec t i on,  or  acqui es cence  by i t .  10 W AI VERS;  I NDEM NI FI CATI ON.  10. 1 Dem and;  Pr ot es t ;  e t c .  Bor r ower  wai ves  dem and,  pr ot es t ,  not i ce  of  pr ot es t ,  not i ce  of  de f aul t  or  di s honor ,  not i ce  of  paym ent  and nonpaym ent ,  nonpaym ent  a t  m at ur i t y,  r e l eas e ,  com pr om i s e ,  s e t t l em ent ,  ext ens i on,  or  r enewal  of  docum ent s ,  i ns t r um ent s ,  cha t t e l  paper ,  and guar ant ees  a t  any t i m e  he l d by t he  Lender  Gr oup on whi ch Bor r ower  m ay i n any way be  l i abl e .  10. 2 The  Lender  Gr oup’ s  Li abi l i t y f or  Col l a t e r a l .  Bor r ower  her eby agr ees  t ha t :  ( a )  s o l ong as  Agent  com pl i es  wi t h i t s  obl i ga t i ons ,  i f  any,  under  t he  Code ,  t he  Lender  Gr oup s ha l l  not  i n any way or  m anner  be  l i abl e  or  r es pons i bl e  f or :  ( i )  t he  s a f ekeepi ng of  t he  Col l a t e r a l ,  ( i i )  any l os s  or  dam age  t her e t o
occur r i ng or  a r i s i ng i n any m anner  or  f as hi on f r om  any caus e ,  ( i i i )  any di m i nut i on i n t he  va l ue  t he r eof ,  or  ( i v)  any ac t  or  de f aul t  of  any ca r r i e r ,  war ehous em an,  ba i l ee ,  f or war di ng agency,  or  ot her  Per s on,  and ( b)  a l l  r i s k of  l os s ,  dam age ,  or  des t r uc t i on of  t he  Col l a t e r a l  s ha l l  be  bor ne  by Bor r ower .



 

71 126471205_8 166393043_2 10. 3 I ndem ni f i ca t i on.  Bor r ower  s ha l l  pay,  i ndem ni f y,  de f end,  and hol d t he  Agent -  Re l a t ed Per s ons ,  t he  Lender - Re l a t ed Per s ons ,  and each Par t i c i pant  ( each,  an " I ndem ni f i ed Per s on”)  har m l es s  ( t o t he  f ul l es t  ext ent  pe r m i t t ed by l aw)  f r om  and aga i ns t  any and a l l  c l a i m s ,  dem ands ,  s ui t s ,  ac t i ons ,  i nves t i ga t i ons ,  pr oceedi ngs ,  l i abi l i t i e s ,  f i nes ,  cos t s ,  pena l t i es ,  and dam ages ,  and a l l  r eas onabl e  f ees  and di s bur s em ent s  of  a t t or neys ,  exper t s ,  or  cons ul t ant s  and a l l  ot her  cos t s  and expens es  ac t ua l l y i ncur r ed i n connec t i on t he r ewi t h or  i n connec t i on wi t h t he  enf or cem ent  of  t hi s  i ndem ni f i ca t i on ( as  and when t hey a r e  i ncur r ed and i r r es pec t i ve  of  whe t her  s ui t  i s  br ought ) ,  a t  any t i m e  as s e r t ed aga i ns t ,  i m pos ed upon,  or  i ncur r ed by any of  t hem  ( a )  i n connec t i on wi t h or  as  a  r es ul t  of  or  r e l a t ed t o t he  execut i on and de l i ver y ( pr ovi ded t ha t  Bor r ower  s ha l l  not  be  l i abl e  f or  cos t s  and expens es  ( i nc l udi ng a t t or neys ’  f ees )  of  any Lender  ( ot her  t han Bank of  Am er i ca )  i ncur r ed i n advi s i ng,  s t r uc t ur i ng,  dr a f t i ng,  r evi ewi ng,
adm i ni s t e r i ng or  s yndi ca t i ng t he  Loan Docum ent s ) ,  enf or cem ent ,  pe r f or m ance ,  or  adm i ni s t r a t i on ( i nc l udi ng any r es t r uc t ur i ng or  wor kout  wi t h r es pec t  he r e t o)  of  t hi s  Agr eem ent ,  any of  t he  ot her  Loan Docum ent s ,  or  t he  t r ans ac t i ons  cont em pl a t ed her eby or  t he r eby or  t he  m oni t or i ng of  Bor r ower ’ s  and i t s  Subs i di a r i es ’  com pl i ance  wi t h t he  t e r m s  of  t he  Loan Docum ent s  ( pr ovi ded,  t ha t  t he  i ndem ni f i ca t i on i n t hi s  c l aus e  ( a )  s ha l l  not  ext end t o ( i )  di s put es  s ol e l y be t ween or  am ong t he  Lender s  t ha t  do not  i nvol ve  any ac t s  or  om i s s i ons  of  any Loan Par t y,  or  ( i i )  di s put es  s ol e l y be t ween or  am ong t he  Lender s  and t he i r  r es pec t i ve  Af f i l i a t es  t ha t  do not  i nvol ve  any ac t s  or  om i s s i ons  of  any Loan Par t y;  i t  be i ng under s t ood and agr eed t ha t  t he  i ndem ni f i ca t i on i n t hi s  c l aus e  ( a )  s ha l l  ext end t o Agent  ( but  not  t he  Lender s  i f  pr ovi ded above)  r e l a t i ve  t o di s put es  be t ween or  am ong Agent  on t he  one  hand,  and one  or  m or e  Lender s ,  or  one  or  m or e  of  t he i r  Af f i l i a t es ,  on t he  ot her  hand,  or  ( i i i )  any Taxes  or  any cos t s  a t t r i but abl e  t o Taxes ,  whi ch

s ha l l  be  gover ned by Sec t i on 16) ,  ( b)  wi t h r es pec t  t o any ac t ua l  or  pr os pec t i ve  i nves t i ga t i on,  l i t i ga t i on,  or  pr oceedi ng r e l a t ed t o t hi s  Agr eem ent ,  any ot her  Loan Docum ent ,  t he  m aki ng of  any Loans  or  i s s uance  of  any Le t t e r s  of  Cr edi t  he r eunder ,  or  t he  us e  of  t he  pr oceeds  of  t he  Loans  or  t he  Le t t e r s  of  Cr edi t  pr ovi ded her eunder  ( i r r es pec t i ve  of  whe t her  any I ndem ni f i ed Per s on i s  a  pa r t y t he r e t o) ,  or  any ac t ,  om i s s i on,  event ,  or  c i r cum s t ance  i n any m anner  r e l a t ed t he r e t o,  and ( c )  i n connec t i on wi t h or  a r i s i ng out  of  any pr es ence  or  r e l eas e  of  Hazar dous  M at e r i a l s  a t ,  on,  under ,  t o or  f r om  any as s e t s  or  pr oper t i es  owned,  l eas ed or  oper a t ed by Bor r ower  or  any of  i t s  Subs i di a r i es  or  any Envi r onm ent a l  Ac t i ons ,  Envi r onm ent a l  Li abi l i t i e s  or  Rem edi a l  Ac t i ons  r e l a t ed i n any way t o any s uch as s e t s  or  pr oper t i es  of  Bor r ower  or  any of  i t s  Subs i di a r i es  ( each and a l l  of  t he  f or egoi ng,  t he  " I ndem ni f i ed Li abi l i t i e s ” ) .  The  f or egoi ng t o t he  cont r a r y not wi t hs t andi ng,  Bor r ower  s ha l l  have  no obl i ga t i on t o any I ndem ni f i ed Per s on under  t hi s  Sec t i on
10. 3 wi t h r es pec t  t o any I ndem ni f i ed Li abi l i t y t ha t  a  cour t  of  com pet ent  j ur i s di c t i on f i na l l y de t e r m i nes  t o have  r es ul t ed f r om  t he  gr os s  negl i gence  or  wi l l f ul  m i s conduc t  of  s uch I ndem ni f i ed Per s on or  i t s  of f i ce r s ,  di r ec t or s ,  em pl oyees ,  a t t or neys ,  or  agent s .  Thi s  pr ovi s i on s ha l l  s ur vi ve  t he  t e r m i na t i on of  t hi s  Agr eem ent  and t he  r epaym ent  i n f ul l  of  t he  Obl i ga t i ons .  I f  any I ndem ni f i ed Per s on m akes  any paym ent  t o any ot her  I ndem ni f i ed Per s on wi t h r es pec t  t o an I ndem ni f i ed Li abi l i t y as  t o whi ch Bor r ower  was  r equi r ed t o i ndem ni f y t he  I ndem ni f i ed Per s on r ece i vi ng s uch paym ent ,  t he  I ndem ni f i ed Per s on m aki ng s uch paym ent  i s  ent i t l ed t o be  i ndem ni f i ed and r e i m bur s ed by Bor r ower  wi t h r es pec t  t he r e t o.  W I THOUT LI M I TATI ON,  THE FOREGOI NG I NDEM NI TY SHALL APPLY TO EACH I NDEM NI FI ED PERSON W I TH RESPECT TO I NDEM NI FI ED LI ABI LI TI ES W HI CH I N W HOLE OR I N PART ARE CAUSED BY OR ARI SE OUT OF ANY NEGLI GENT ACT OR OM I SSI ON OF SUCH I NDEM NI FI ED PERSON OR OF ANY OTHER PERSON.



 

72 126471205_8 166393043_2 11 NOTI CES.  Unl es s  ot her wi s e  pr ovi ded i n t hi s  Agr eem ent ,  a l l  not i ces  or  dem ands  r e l a t i ng t o t hi s  Agr eem ent  or  any ot her  Loan Docum ent  s ha l l  be  i n wr i t i ng and ( except  f or  f i nanc i a l  s t a t em ent s  and ot her  i nf or m at i ona l  docum ent s  whi ch m ay be  s ent  by f i r s t - c l as s  m ai l ,  pos t age  pr epa i d)  s ha l l  be  per s ona l l y de l i ve r ed or  s ent  by r egi s t e r ed or  ce r t i f i ed m ai l  ( pos t age  pr epa i d,  r e t ur n r ece i pt  r eques t ed) ,  over ni ght  cour i e r ,  e l ec t r oni c  m ai l  ( a t  s uch em ai l  addr es s es  as  a  pa r t y m ay des i gna t e  i n accor dance  her ewi t h) ,  or  t e l e f acs i m i l e .  I n t he  cas e  of  not i ces  or  dem ands  t o Bor r ower  or  Agent ,  a s  t he  cas e  m ay be ,  t hey s ha l l  be  s ent  t o t he  r es pec t i ve  addr es s  s e t  f or t h be l ow:  I f  t o Bor r ower :  Ti t an M achi ner y,  I nc .  644 Eas t  Bea t on Dr i ve  W es t  Far go,  ND 58078 At t ent i on:  M ar k Kal voda ,  CFO /  Tr eas ur e r  I f  t o Agent :  Bank of  Am er i ca ,  N. A.  333 Sout h Hope  St r ee t  19t h Fl oor  Los  Ange l es ,  Ca l i f or ni a  90071 At t ent i on:  Ti t an M achi ner y As s e t  Bas ed Por t f ol i o Spec i a l i s t  Fax No. :  ( 877)  207- 2399 wi t h copi es  t o:  M cGui r eW oods  LLP 355
Sout h Gr and Avenue  Sui t e  4200 Los  Ange l es ,  Ca l i f or ni a  90071 At t ent i on:  Ham i d Nam azi e ,  Es q.  Fax No. :  ( 213)  457- 9889 Any par t y her e t o m ay change  t he  addr es s  a t  whi ch t hey a r e  t o r ece i ve  not i ces  her eunder ,  by not i ce  i n wr i t i ng i n t he  f or egoi ng m anner  gi ven t o t he  ot her  pa r t y.  Al l  not i ces  or  dem ands  s ent  i n accor dance  wi t h t hi s  Sec t i on 11,  s ha l l  be  deem ed r ece i ved on t he  ea r l i e r  of  t he  da t e  of  ac t ua l  r ece i pt  or  3 Bus i nes s  Days  a f t e r  t he  depos i t  t he r eof  i n t he  m ai l ;  pr ovi ded,  t ha t  ( a )  not i ces  s ent  by over ni ght  cour i e r  s e r vi ce  s ha l l  be  deem ed t o have  been gi ven when r ece i ved,  ( b)  not i ces  by f acs i m i l e  s ha l l  be  deem ed t o have  been gi ven when s ent  ( except  t ha t ,  i f  not  gi ven dur i ng nor m al  bus i nes s  hour s  f or  t he  r ec i pi ent ,  s ha l l  be  deem ed t o have  been gi ven a t  t he  openi ng of  bus i nes s  on t he  next  Bus i nes s  Day f or  t he  r ec i pi ent )  and ( c )  not i ces  by e l ec t r oni c  m ai l  s ha l l  be  deem ed r ece i ved upon t he  s ender ’ s  r ece i pt  of  an acknowl edgm ent  f r om  t he  i nt ended r ec i pi ent  ( s uch as  by t he  " r e t ur n r ece i pt  r eques t ed”  f unc t i on,  as  ava i l abl e ,  r e t ur n

em ai l  or  ot her  wr i t t en acknowl edgm ent ) .  12 CHOI CE OF LAW  AND VENUE;  J URY TRI AL W AI VER;  J UDI CI AL REFERENCE PROVI SI ON.  ( a )  THE VALI DI TY OF THI S AGREEM ENT AND THE OTHER LOAN DOCUM ENTS ( UNLESS EXPRESSLY PROVI DED TO THE CONTRARY I N ANOTHER LOAN DOCUM ENT I N RESPECT OF SUCH OTHER LOAN DOCUM ENT) ,  THE CONSTRUCTI ON,  I NTERPRETATI ON,  AND ENFORCEM ENT HEREOF AND



 

73 126471205_8 166393043_2 THEREOF,  THE RI GHTS OF THE PARTI ES HERETO AND THERETO W I TH RESPECT TO ALL M ATTERS ARI SI NG HEREUNDER OR THEREUNDER OR RELATED HERETO OR THERETO,  AND ANY CLAI M S,  CONTROVERSI ES OR DI SPUTES ARI SI NG HEREUNDER OR THEREUNDER OR RELATED HERETO OR THERETO SHALL BE DETERM I NED UNDER,  GOVERNED BY,  AND CONSTRUED I N ACCORDANCE W I TH THE LAW S OF THE STATE OF NEW  YORK.  ( b)  THE PARTI ES AGREE THAT ALL ACTI ONS OR PROCEEDI NGS ARI SI NG I N CONNECTI ON W I TH THI S AGREEM ENT AND THE OTHER LOAN DOCUM ENTS SHALL BE TRI ED AND LI TI GATED ONLY I N ANY STATE COURT SI TTI NG I N NEW  YORK COUNTY,  NEW  YORK,  AND,  TO THE EXTENT PERM I TTED BY APPLI CABLE LAW ,  FEDERAL COURTS LOCATED I N THE UNI TED STATES DI STRI CT COURT OF THE SOUTHERN DI STRI CT OF NEW  YORK;  PROVI DED,  THAT ANY SUI T SEEKI NG ENFORCEM ENT AGAI NST ANY COLLATERAL OR OTHER PROPERTY M AY BE BROUGHT,  AT AGENT’ S OPTI ON,  I N THE COURTS OF ANY J URI SDI CTI ON W HERE AGENT ELECTS TO BRI NG SUCH ACTI ON OR W HERE SUCH COLLATERAL OR OTHER PROPERTY M AY BE FOUND.  BORROW ER AND EACH M EM BER OF THE LENDER
GROUP W AI VE,  TO THE EXTENT PERM I TTED UNDER APPLI CABLE LAW ,  ANY RI GHT EACH M AY HAVE TO ASSERT THE DOCTRI NE OF FORUM  NON CONVENI ENS OR TO OBJ ECT TO VENUE TO THE EXTENT ANY PROCEEDI NG I S BROUGHT I N ACCORDANCE W I TH THI S SECTI ON 12( b) .  ( c )  TO THE M AXI M UM  EXTENT PERM I TTED BY APPLI CABLE LAW ,  BORROW ER AND EACH M EM BER OF THE LENDER GROUP HEREBY W AI VE THEI R RESPECTI VE RI GHTS,  I F ANY,  TO A J URY TRI AL OF ANY CLAI M ,  CONTROVERSY,  DI SPUTE OR CAUSE OF ACTI ON DI RECTLY OR I NDI RECTLY BASED UPON OR ARI SI NG OUT OF ANY OF THE LOAN DOCUM ENTS OR ANY OF THE TRANSACTI ONS CONTEM PLATED THEREI N,  I NCLUDI NG CONTRACT CLAI M S,  TORT CLAI M S,  BREACH OF DUTY CLAI M S,  AND ALL OTHER COM M ON LAW  OR STATUTORY CLAI M S ( EACH A " CLAI M ”) .  BORROW ER AND EACH M EM BER OF THE LENDER GROUP REPRESENT THAT EACH HAS REVI EW ED THI S W AI VER AND EACH KNOW I NGLY AND VOLUNTARI LY W AI VES I TS J URY TRI AL RI GHTS FOLLOW I NG CONSULTATI ON W I TH LEGAL COUNSEL.  I N THE EVENT OF LI TI GATI ON,  A COPY OF THI S AGREEM ENT M AY BE FI LED AS A W RI TTEN CONSENT TO A TRI AL BY THE COURT.  ( d)

BORROW ER HEREBY I RREVOCABLY AND UNCONDI TI ONALLY SUBM I TS TO THE EXCLUSI VE J URI SDI CTI ON OF THE STATE AND FEDERAL COURTS LOCATED I N THE COUNTY OF NEW  YORK,  NEW  YORK,  I N ANY ACTI ON OR PROCEEDI NG ARI SI NG OUT OF OR RELATI NG TO ANY LOAN DOCUM ENTS,  OR FOR RECOGNI TI ON OR ENFORCEM ENT OF ANY J UDGM ENT.  EACH OF THE PARTI ES HERETO AGREES THAT A FI NAL J UDGM ENT I N ANY SUCH ACTI ON OR PROCEEDI NG SHALL BE CONCLUSI VE AND M AY BE ENFORCED I N OTHER J URI SDI CTI ONS BY SUI T ON THE J UDGM ENT OR I N ANY OTHER M ANNER PROVI DED BY LAW .  NOTHI NG I N THI S AGREEM ENT OR ANY OTHER LOAN DOCUM ENT SHALL AFFECT ANY RI GHT THAT AGENT M AY OTHERW I SE HAVE



 

74 126471205_8 166393043_2 TO BRI NG ANY ACTI ON OR PROCEEDI NG RELATI NG TO THI S AGREEM ENT OR ANY OTHER LOAN DOCUM ENT AGAI NST ANY LOAN PARTY OR I TS PROPERTI ES I N THE COURTS OF ANY J URI SDI CTI ON.  ( e )  NO CLAI M  M AY BE M ADE BY ANY LOAN PARTY AGAI NST THE AGENT,  ANY SW I NG LENDER,  ANY OTHER LENDER,  I SSUI NG BANK,  OR ANY AFFI LI ATE,  DI RECTOR,  OFFI CER,  EM PLOYEE,  COUNSEL,  REPRESENTATI VE,  AGENT,  OR ATTORNEY- I N- FACT OF ANY OF THEM  FOR ANY SPECI AL,  I NDI RECT,  CONSEQUENTI AL,  PUNI TI VE OR EXEM PLARY DAM AGES OR LOSSES I N RESPECT OF ANY CLAI M  FOR BREACH OF CONTRACT OR ANY OTHER THEORY OF LI ABI LI TY ARI SI NG OUT OF OR RELATED TO THE TRANSACTI ONS CONTEM PLATED BY THI S AGREEM ENT OR ANY OTHER LOAN DOCUM ENT,  OR ANY ACT,  OM I SSI ON,  OR EVENT OCCURRI NG I N CONNECTI ON THEREW I TH,  AND EACH LOAN PARTY HEREBY W AI VES,  RELEASES,  AND AGREES NOT TO SUE UPON ANY CLAI M  FOR SUCH DAM AGES,  W HETHER OR NOT ACCRUED AND W HETHER OR NOT KNOW N OR SUSPECTED TO EXI ST I N I TS FAVOR.  13 ASSI GNM ENTS AND PARTI CI PATI ONS;  SUCCESSORS.  13. 1 As s i gnm ent s  and Par t i c i pa t i ons .  ( a )  ( i )
Subj ec t  t o t he  condi t i ons  s e t  f or t h i n c l aus e  ( a ) ( i i )  be l ow,  any Lender  m ay as s i gn and de l ega t e  a l l  or  any por t i on of  i t s  r i ght s  and dut i es  under  t he  Loan Docum ent s  ( i nc l udi ng t he  Obl i ga t i ons  owed t o i t  and i t s  Com m i t m ent s )  t o one  or  m or e  as s i gnees  s o l ong as  s uch pr os pec t i ve  as s i gnee  i s  an El i gi bl e  Tr ans f e r ee  ( each,  an " As s i gnee”) ,  wi t h t he  pr i or  wr i t t en cons ent  ( s uch cons ent  not  be  unr eas onabl y wi t hhe l d or  de l ayed)  of :  ( A)  Bor r ower ;  pr ovi ded,  t ha t  no cons ent  of  Bor r ower  s ha l l  be  r equi r ed ( 1)  i f  an Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  or  ( 2)  i n connec t i on wi t h an as s i gnm ent  t o a  Per s on t ha t  i s  a  Lender  or  an Af f i l i a t e  ( ot her  t han na t ur a l  pe r s ons )  of  a  Lender ,  or  a  Re l a t ed Fund;  pr ovi ded f ur t her ,  t ha t  Bor r ower  s ha l l  be  deem ed t o have  cons ent ed t o a  pr opos ed as s i gnm ent  unl es s  i t  obj ec t s  t he r e t o by wr i t t en not i ce  t o Agent  wi t hi n 5 Bus i nes s  Days  a f t e r  havi ng r ece i ved not i ce  t he r eof ;  and ( B)  Agent ,  each Swi ng Lender ,  and I s s ui ng Bank.  ( i i )  As s i gnm ent s  s ha l l  be  s ubj ec t  t o t he  f ol l owi ng addi t i ona l  condi t i ons :  ( A)  no

as s i gnm ent  m ay be  m ade  ( i )  s o l ong as  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  t o a  Com pet i t or ,  or  ( i i )  t o a  na t ur a l  pe r s on,  ( B)  no as s i gnm ent  m ay be  m ade  t o a  Loan Par t y or  an Af f i l i a t e  of  a  Loan Par t y,  ( C)  t he  am ount  of  t he  Com m i t m ent s  and t he  ot her  r i ght s  and obl i ga t i ons  of  t he  as s i gni ng Lender  her eunder  and under  t he  ot her  Loan Docum ent s  s ubj ec t  t o each s uch as s i gnm ent  ( de t e r m i ned as  of  t he  da t e  t he  As s i gnm ent  and Accept ance  wi t h r es pec t  t o s uch as s i gnm ent  i s  de l i ve r ed t o Agent )  s ha l l  be  i n a  m i ni m um  am ount  ( unl es s  wai ved by Agent )  of



 

75 126471205_8 166393043_2 $5, 000, 000 ( except  s uch m i ni m um  am ount  s ha l l  not  appl y t o ( I )  an as s i gnm ent  or  de l ega t i on by any Lender  t o any ot her  Lender ,  an Af f i l i a t e  of  any Lender ,  or  a  Re l a t ed Fund of  s uch Lender  or  ( I I )  a  gr oup of  new Lender s ,  each of  whi ch i s  an Af f i l i a t e  of  each ot her  or  a  Re l a t ed Fund of  s uch new Lender  t o t he  ext ent  t ha t  t he  aggr ega t e  am ount  t o be  as s i gned t o a l l  s uch new Lender s  i s  a t  l eas t  $5, 000, 000) ,  ( D)  each par t i a l  a s s i gnm ent  s ha l l  be  m ade  as  an as s i gnm ent  of  a  pr opor t i ona t e  par t  of  a l l  t he  as s i gni ng Lender ’ s  r i ght s  and obl i ga t i ons  under  t hi s  Agr eem ent ,  ( E)  each as s i gnm ent  s ha l l  be  of  an equa l  Pr o Ra t a  Shar e  of  t he  Revol ver  Com m i t m ent  and t he  Fl oor pl an Com m i t m ent ,  ( F)  t he  par t i es  t o each as s i gnm ent  s ha l l  execut e  and de l i ver  t o Agent  an As s i gnm ent  and Accept ance ;  pr ovi ded,  t ha t  Bor r ower  and Agent  m ay cont i nue  t o dea l  s ol e l y and di r ec t l y wi t h t he  as s i gni ng Lender  i n connec t i on wi t h t he  i nt e r es t  s o as s i gned t o an As s i gnee  unt i l  wr i t t en not i ce  of  s uch as s i gnm ent ,  t oge t her  wi t h paym ent
i ns t r uc t i ons ,  addr es s es ,  and r e l a t ed i nf or m at i on wi t h r es pec t  t o t he  As s i gnee ,  have  been gi ven t o Bor r ower  and Agent  by s uch Lender  and t he  As s i gnee ,  ( G)  unl es s  wai ved by Agent ,  t he  as s i gni ng Lender  or  As s i gnee  has  pa i d t o Agent ,  f or  Agent ’ s  s epar a t e  account ,  a  pr oces s i ng f ee  i n t he  am ount  of  $3, 500,  and ( H)  t he  as s i gnee ,  i f  i t  i s  not  a  Lender ,  s ha l l  de l i ve r  t o Agent  an Adm i ni s t r a t i ve  Ques t i onna i r e  i n a  f or m  appr oved by Agent  ( t he  " Adm i ni s t r a t i ve  Ques t i onna i r e” ) .  ( b)  Fr om  and a f t e r  t he  da t e  t ha t  Agent  r ece i ves  t he  execut ed As s i gnm ent  and Accept ance  and,  i f  appl i cabl e ,  paym ent  of  t he  r equi r ed pr oces s i ng f ee ,  ( i )  t he  As s i gnee  t he r eunder  s ha l l  be  a  par t y her e t o and,  t o t he  ext ent  t ha t  r i ght s  and obl i ga t i ons  her eunder  have  been as s i gned t o i t  pur s uant  t o s uch As s i gnm ent  and Accept ance ,  s ha l l  be  a  " Lender ”  and s ha l l  have  t he  r i ght s  and obl i ga t i ons  of  a  Lender  under  t he  Loan Docum ent s ,  and ( i i )  t he  as s i gni ng Lender  s ha l l ,  t o t he  ext ent  t ha t  r i ght s  and obl i ga t i ons  her eunder  and under  t he  ot her  Loan Docum ent s  have  been as s i gned by i t

pur s uant  t o s uch As s i gnm ent  and Accept ance ,  r e l i nqui s h i t s  r i ght s  ( except  wi t h r es pec t  t o Sec t i on 10. 3)  and be  r e l eas ed f r om  any f ut ur e  obl i ga t i ons  under  t hi s  Agr eem ent  ( and i n t he  cas e  of  an As s i gnm ent  and Accept ance  cover i ng a l l  or  t he  r em ai ni ng por t i on of  an as s i gni ng Lender ’ s  r i ght s  and obl i ga t i ons  under  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ,  s uch Lender  s ha l l  ceas e  t o be  a  par t y her e t o and t her e t o) ;  pr ovi ded,  t ha t  not hi ng cont a i ned her e i n s ha l l  r e l eas e  any as s i gni ng Lender  f r om  obl i ga t i ons  t ha t  s ur vi ve  t he  t e r m i na t i on of  t hi s  Agr eem ent ,  i nc l udi ng s uch as s i gni ng Lender ’ s  obl i ga t i ons  under  Sec t i on 15 and Sec t i on 17. 9( a ) .  ( c )  By execut i ng and de l i ver i ng an As s i gnm ent  and Accept ance ,  t he  as s i gni ng Lender  t he r eunder  and t he  As s i gnee  t he r eunder  conf i r m  t o and agr ee  wi t h each ot her  and t he  ot her  par t i es  her e t o as  f ol l ows :  ( i )  ot her  t han as  pr ovi ded i n s uch As s i gnm ent  and Accept ance ,  s uch as s i gni ng Lender  m akes  no r epr es ent a t i on or  war r ant y and as s um es  no r es pons i bi l i t y wi t h r es pec t  t o any s t a t em ent s ,  war r ant i es  or
r epr es ent a t i ons  m ade  i n or  i n connec t i on wi t h t hi s  Agr eem ent  or  t he  execut i on,  l ega l i t y,  va l i di t y,  enf or ceabi l i t y,  genui nenes s ,  s uf f i c i ency or  va l ue  of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  f ur ni s hed pur s uant  he r e t o,  ( i i )  s uch as s i gni ng Lender  m akes  no r epr es ent a t i on or  war r ant y and as s um es  no r es pons i bi l i t y wi t h r es pec t  t o t he  f i nanc i a l



 

76 126471205_8 166393043_2 condi t i on of  any Loan Par t y or  t he  per f or m ance  or  obs er vance  by any Loan Par t y of  any of  i t s  obl i ga t i ons  under  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  f ur ni s hed pur s uant  he r e t o,  ( i i i )  s uch As s i gnee  conf i r m s  t ha t  i t  has  r ece i ved a  copy of  t hi s  Agr eem ent ,  t oge t her  wi t h s uch ot her  docum ent s  and i nf or m at i on as  i t  has  deem ed appr opr i a t e  t o m ake  i t s  own c r edi t  ana l ys i s  and dec i s i on t o ent e r  i nt o s uch As s i gnm ent  and Accept ance ,  ( i v)  s uch As s i gnee  wi l l ,  i ndependent l y and wi t hout  r e l i ance  upon Agent ,  s uch as s i gni ng Lender  or  any ot her  Lender ,  and bas ed on s uch docum ent s  and i nf or m at i on as  i t  s ha l l  deem  appr opr i a t e  a t  t he  t i m e ,  cont i nue  t o m ake  i t s  own c r edi t  dec i s i ons  i n t aki ng or  not  t aki ng ac t i on under  t hi s  Agr eem ent ,  ( v)  s uch As s i gnee  appoi nt s  and aut hor i zes  Agent  t o t ake  s uch ac t i ons  and t o exer c i s e  s uch power s  under  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  as  a r e  de l ega t ed t o Agent ,  by t he  t e r m s  her eof  and t her eof ,  t oge t her  wi t h s uch power s  as  a r e  r eas onabl y i nc i dent a l  t he r e t o,  and ( vi )  s uch
As s i gnee  agr ees  t ha t  i t  wi l l  pe r f or m  a l l  of  t he  obl i ga t i ons  whi ch by t he  t e r m s  of  t hi s  Agr eem ent  a r e  r equi r ed t o be  per f or m ed by i t  a s  a  Lender .  ( d)  I m m edi a t e l y upon Agent ’ s  r ece i pt  of  t he  r equi r ed pr oces s i ng f ee ,  i f  appl i cabl e ,  and de l i ver y of  not i ce  t o t he  as s i gni ng Lender  pur s uant  t o Sec t i on 13. 1( b) ,  t hi s  Agr eem ent  s ha l l  be  deem ed t o be  am ended t o t he  ext ent ,  but  onl y t o t he  ext ent ,  neces s a r y t o r e f l ec t  t he  addi t i on of  t he  As s i gnee  and t he  r es ul t i ng adj us t m ent  of  t he  Com m i t m ent s  a r i s i ng t he r e f r om .  The  Com m i t m ent  a l l oca t ed t o each As s i gnee  s ha l l  r educe  s uch Com m i t m ent s  of  t he  as s i gni ng Lender  pr o t ant o.  ( e )  Any Lender  m ay a t  any t i m e  s e l l  t o one  or  m or e  com m er c i a l  banks ,  f i nanc i a l  i ns t i t ut i ons ,  or  ot her  Per s ons  ( a  " Par t i c i pant ” )  pa r t i c i pa t i ng i nt e r es t s  i n a l l  or  any por t i on of  i t s  Obl i ga t i ons ,  i t s  Com m i t m ent ,  and t he  ot her  r i ght s  and i nt e r es t s  of  t ha t  Lender  ( t he  " Or i gi na t i ng Lender ” )  he r eunder  and under  t he  ot her  Loan Docum ent s ;  pr ovi ded,  t ha t  ( i )  t he  Or i gi na t i ng Lender  s ha l l  r em ai n a  " Lender ”  f or  a l l

pur pos es  of  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  and t he  Par t i c i pant  r ece i vi ng t he  par t i c i pa t i ng i nt e r es t  i n t he  Obl i ga t i ons ,  t he  Com m i t m ent s ,  and t he  ot her  r i ght s  and i nt e r es t s  of  t he  Or i gi na t i ng Lender  her eunder  s ha l l  not  cons t i t ut e  a  " Lender ”  her eunder  or  under  t he  ot her  Loan Docum ent s  and t he  Or i gi na t i ng Lender ’ s  obl i ga t i ons  under  t hi s  Agr eem ent  s ha l l  r em ai n unchanged,  ( i i )  t he  Or i gi na t i ng Lender  s ha l l  r em ai n s ol e l y r es pons i bl e  f or  t he  per f or m ance  of  s uch obl i ga t i ons ,  ( i i i )  Bor r ower ,  Agent ,  and t he  Lender s  s ha l l  cont i nue  t o dea l  s ol e l y and di r ec t l y wi t h t he  Or i gi na t i ng Lender  i n connec t i on wi t h t he  Or i gi na t i ng Lender ’ s  r i ght s  and obl i ga t i ons  under  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ,  ( i v)  no Lender  s ha l l  t r ans f e r  or  gr ant  any par t i c i pa t i ng i nt e r es t  under  whi ch t he  Par t i c i pant  has  t he  r i ght  t o appr ove  any am endm ent  t o,  or  any cons ent  or  wa i ver  wi t h r es pec t  t o,  t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  except  t o t he  ext ent  s uch am endm ent  t o,  or  cons ent  or  wa i ver  wi t h r es pec t  t o t hi s  Agr eem ent  or  of  any
ot her  Loan Docum ent  woul d ( A)  ext end t he  f i na l  m at ur i t y da t e  of  t he  Obl i ga t i ons  her eunder  i n whi ch s uch Par t i c i pant  i s  pa r t i c i pa t i ng,  ( B)  r educe  t he  i nt e r es t  r a t e  appl i cabl e  t o t he  Obl i ga t i ons  her eunder  i n whi ch s uch Par t i c i pant  i s  pa r t i c i pa t i ng,  ( C)  r e l eas e  a l l  or  s ubs t ant i a l l y a l l  of  t he  Col l a t e r a l  or  guar ant i es  ( except  t o t he  ext ent  expr es s l y pr ovi ded her e i n or  i n any of  t he  Loan Docum ent s )  s uppor t i ng t he  Obl i ga t i ons  her eunder  i n whi ch s uch Par t i c i pant  i s  pa r t i c i pa t i ng,  ( D)  pos t pone  t he  paym ent  of ,  or  r educe  t he  am ount  of ,  t he  i nt e r es t  or  f ees  payabl e  t o s uch Par t i c i pant  t hr ough s uch Lender  ( ot her  t han a  wai ver  of  de f aul t  i nt e r es t ) ,  or  ( E)  decr eas es  t he  am ount  or  pos t pones  t he  due  da t es  of  s chedul ed pr i nc i pa l  r epaym ent s  or  pr epaym ent s  or  pr em i um s  payabl e  t o s uch Par t i c i pant  t hr ough s uch Lender ,  ( v)  no par t i c i pa t i on s ha l l  be  s ol d t o a  na t ur a l  pe r s on,  ( vi )  no par t i c i pa t i on s ha l l  be  s ol d t o a  Loan Par t y or  an Af f i l i a t e  of  a  Loan Par t y,  and ( vi i )  a l l  am ount s  payabl e  by Bor r ower  her eunder  s ha l l  be  de t e r m i ned as  i f  s uch Lender  had



 

77 126471205_8 166393043_2 not  s ol d s uch par t i c i pa t i on,  except  t ha t ,  i f  am ount s  out s t andi ng under  t hi s  Agr eem ent  a r e  due  and unpa i d,  or  s ha l l  have  been dec l a r ed or  s ha l l  have  becom e due  and payabl e  upon t he  occur r ence  of  an Event  of  Def aul t ,  each Par t i c i pant  s ha l l  be  deem ed t o have  t he  r i ght  of  s e t  of f  i n r es pec t  of  i t s  pa r t i c i pa t i ng i nt e r es t  i n am ount s  owi ng under  t hi s  Agr eem ent  t o t he  s am e ext ent  as  i f  t he  am ount  of  i t s  pa r t i c i pa t i ng i nt e r es t  wer e  owi ng di r ec t l y t o i t  a s  a  Lender  under  t hi s  Agr eem ent .  The  r i ght s  of  any Par t i c i pant  onl y s ha l l  be  der i va t i ve  t hr ough t he  Or i gi na t i ng Lender  wi t h whom  s uch Par t i c i pant  pa r t i c i pa t es  and no Par t i c i pant  s ha l l  have  any r i ght s  under  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s  or  any di r ec t  r i ght s  as  t o t he  ot her  Lender s ,  Agent ,  Bor r ower ,  t he  Col l a t e r a l ,  or  ot her wi s e  i n r es pec t  of  t he  Obl i ga t i ons .  No Par t i c i pant  s ha l l  have  t he  r i ght  t o par t i c i pa t e  di r ec t l y i n t he  m aki ng of  dec i s i ons  by t he  Lender s  am ong t hem s e l ves .  ( f )  I n connec t i on wi t h any s uch as s i gnm ent  or  pa r t i c i pa t i on or  pr opos ed
as s i gnm ent  or  pa r t i c i pa t i on or  any gr ant  of  a  s ecur i t y i nt e r es t  i n,  or  pl edge  of ,  i t s  r i ght s  under  and i nt e r es t  i n t hi s  Agr eem ent ,  Lender  m ay,  s ubj ec t  t o t he  pr ovi s i ons  of  Sec t i on 17. 9,  di s c l os e  a l l  docum ent s  and i nf or m at i on whi ch i t  now or  her eaf t e r  m ay have  r e l a t i ng t o Bor r ower  and i t s  Subs i di a r i es  and t he i r  r es pec t i ve  bus i nes s es .  ( g)  Any ot her  pr ovi s i on i n t hi s  Agr eem ent  not wi t hs t andi ng,  any Lender  m ay a t  any t i m e  c r ea t e  a  s ecur i t y i nt e r es t  i n,  or  pl edge ,  a l l  or  any por t i on of  i t s  r i ght s  under  and i nt e r es t  i n t hi s  Agr eem ent  i n f avor  of  any Feder a l  Res er ve  Bank i n accor dance  wi t h Regul a t i on A of  t he  Feder a l  Res er ve  Bank or  U. S.  Tr eas ur y Regul a t i on 31 CFR §203. 24,  and s uch Feder a l  Res er ve  Bank m ay enf or ce  s uch pl edge  or  s ecur i t y i nt e r es t  i n any m anner  per m i t t ed under  appl i cabl e  l aw.  ( h)  Agent  ( as  a  non- f i duc i a r y agent  on beha l f  of  Bor r ower )  s ha l l  m ai nt a i n,  or  caus e  t o be  m ai nt a i ned,  a  r egi s t e r  ( t he  " Regi s t e r ” )  on whi ch i t  ent e r s  t he  nam e and addr es s  of  each Lender  as  t he  r egi s t e r ed owner  of  t he  Revol ver  Com m i t m ent s  and
Fl oor pl an Com m i t m ent s  ( and t he  pr i nc i pa l  am ount  t he r eof  and s t a t ed i nt e r es t  t he r eon)  he l d by s uch Lender  ( each,  a  " Regi s t e r ed Loan”) .  Ot her  t han i n connec t i on wi t h an as s i gnm ent  by a  Lender  of  a l l  or  any por t i on of  i t s  por t i on of  t he  Revol ver  Com m i t m ent s  or  Fl oor pl an Com m i t m ent s  t o an Af f i l i a t e  of  s uch Lender  or  a  Re l a t ed Fund of  s uch Lender  ( i )  a  Regi s t e r ed Loan ( and t he  r egi s t e r ed not e ,  i f  any,  evi denc i ng t he  s am e)  m ay be  as s i gned or  s ol d i n whol e  or  i n par t  onl y by r egi s t r a t i on of  s uch as s i gnm ent  or  s a l e  on t he  Regi s t e r  ( and each r egi s t e r ed not e  s ha l l  expr es s l y s o pr ovi de)  and ( i i )  any as s i gnm ent  or  s a l e  of  a l l  or  pa r t  of  s uch Regi s t e r ed Loan ( and t he  r egi s t e r ed not e ,  i f  any,  evi denc i ng t he  s am e)  m ay be  e f f ec t ed onl y by r egi s t r a t i on of  s uch as s i gnm ent  or  s a l e  on t he  Regi s t e r ,  t oge t her  wi t h t he  s ur r ender  of  t he  r egi s t e r ed not e ,  i f  any,  evi denc i ng t he  s am e dul y endor s ed by ( or  accom pani ed by a  wr i t t en i ns t r um ent  of  as s i gnm ent  or  s a l e  dul y execut ed by)  t he  hol der  of  s uch r egi s t e r ed not e ,  wher eupon,  a t  t he  r eques t  of

t he  des i gna t ed as s i gnee( s )  or  t r ans f e r ee ( s ) ,  one  or  m or e  new r egi s t e r ed not es  i n t he  s am e aggr ega t e  pr i nc i pa l  am ount  s ha l l  be  i s s ued t o t he  des i gna t ed as s i gnee( s )  or  t r ans f e r ee ( s ) .  Pr i or  t o t he  r egi s t r a t i on of  as s i gnm ent  or  s a l e  of  any Regi s t e r ed Loan ( and t he  r egi s t e r ed not e ,  i f  any evi denc i ng t he  s am e) ,  Bor r ower  s ha l l  t r ea t  t he  Per s on i n whos e  nam e s uch Regi s t e r ed Loan ( and t he  r egi s t e r ed not e ,  i f  any,  evi denc i ng t he  s am e)  i s  r egi s t e r ed as  t he  owner  t he r eof  f or  t he  pur pos e  of  r ece i vi ng a l l  paym ent s  t he r eon and f or  a l l  ot her  pur pos es ,  not wi t hs t andi ng not i ce  t o t he  cont r a r y.  I n t he  cas e  of  any as s i gnm ent  by a  Lender  of  a l l  or  any por t i on of  i t s  Revol ver  Com m i t m ent s  or  Fl oor pl an Com m i t m ent s  t o an Af f i l i a t e  of  s uch Lender  or  a  Re l a t ed Fund of  s uch Lender ,  and whi ch as s i gnm ent  i s  not  r ecor ded i n t he  Regi s t e r ,  t he  as s i gni ng Lender ,  on beha l f  of  Bor r ower ,  s ha l l  m ai nt a i n a  r egi s t e r  com par abl e  t o t he  Regi s t e r .



 

78 126471205_8 166393043_2 ( i )  I n t he  event  t ha t  a  Lender  s e l l s  pa r t i c i pa t i ons  i n t he  Regi s t e r ed Loan,  s uch Lender ,  a s  a  non- f i duc i a r y agent  on beha l f  of  Bor r ower ,  s ha l l  m ai nt a i n ( or  caus e  t o be  m ai nt a i ned)  a  r egi s t e r  on whi ch i t  ent e r s  t he  nam e of  a l l  pa r t i c i pant s  i n t he  Regi s t e r ed Loans  he l d by i t  ( and t he  pr i nc i pa l  am ount  ( and s t a t ed i nt e r es t  t he r eon)  of  t he  por t i on of  s uch Regi s t e r ed Loans  t ha t  i s  s ubj ec t  t o s uch par t i c i pa t i ons )  ( t he  " Par t i c i pant  Regi s t e r ” ) .  A Regi s t e r ed Loan ( and t he  Regi s t e r ed Not e ,  i f  any,  evi denc i ng t he  s am e)  m ay be  par t i c i pa t ed i n whol e  or  i n par t  onl y by r egi s t r a t i on of  s uch par t i c i pa t i on on t he  Par t i c i pant  Regi s t e r  ( and each r egi s t e r ed not e  s ha l l  expr es s l y s o pr ovi de) .  Any par t i c i pa t i on of  s uch Regi s t e r ed Loan ( and t he  r egi s t e r ed not e ,  i f  any,  evi denc i ng t he  s am e)  m ay be  e f f ec t ed onl y by t he  r egi s t r a t i on of  s uch par t i c i pa t i on on t he  Par t i c i pant  Regi s t e r .  ( j )  Agent  s ha l l  m ake  a  copy of  t he  Regi s t e r  ( and each Lender  s ha l l  m ake  a  copy of  i t s  Par t i c i pant  Regi s t e r  i n t he  ext ent  i t  has  one)  ava i l abl e  f or
r evi ew by Bor r ower  f r om  t i m e  t o t i m e  as  Bor r ower  m ay r eas onabl y r eques t .  13. 2 Succes s or s .  Thi s  Agr eem ent  s ha l l  bi nd and i nur e  t o t he  benef i t  of  t he  r es pec t i ve  s ucces s or s  and as s i gns  of  each of  t he  par t i es ;  pr ovi ded,  t ha t  Bor r ower  m ay not  as s i gn t hi s  Agr eem ent  or  any r i ght s  or  dut i es  her eunder  wi t hout  t he  Lender s ’  pr i or  wr i t t en cons ent  and any pr ohi bi t ed as s i gnm ent  s ha l l  be  abs ol ut e l y voi d ab i ni t i o.  No cons ent  t o as s i gnm ent  by t he  Lender s  s ha l l  r e l eas e  Bor r ower  f r om  i t s  Obl i ga t i ons .  A Lender  m ay as s i gn t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  and i t s  r i ght s  and dut i es  her eunder  and t her eunder  pur s uant  t o Sec t i on 13. 1 and,  except  as  expr es s l y r equi r ed pur s uant  t o Sec t i on 13. 1,  no cons ent  or  appr ova l  by Bor r ower  i s  r equi r ed i n connec t i on wi t h any s uch as s i gnm ent .  14 AM ENDM ENTS;  W AI VERS.  14. 1 Am endm ent s  and W ai ver s .  ( a )  No am endm ent ,  wa i ver  or  ot her  m odi f i ca t i on of  any pr ovi s i on of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  ( ot her  t han Bank Pr oduc t  Agr eem ent s  or  t he  Fee  Le t t e r ) ,  and no cons ent  wi t h r es pec t  t o any
depar t ur e  by Bor r ower  t he r e f r om ,  s ha l l  be  e f f ec t i ve  unl es s  t he  s am e s ha l l  be  i n wr i t i ng and s i gned by t he  Requi r ed Lender s  ( or  by Agent  a t  t he  wr i t t en r eques t  of  t he  Requi r ed Lender s )  and t he  Loan Par t i es  t ha t  a r e  par t y t he r e t o and t hen any s uch wai ver  or  cons ent  s ha l l  be  e f f ec t i ve ,  but  onl y i n t he  s pec i f i c  i ns t ance  and f or  t he  s pec i f i c  pur pos e  f or  whi ch gi ven;  pr ovi ded,  t ha t  no s uch wai ver ,  am endm ent ,  or  cons ent  s ha l l ,  unl es s  i n wr i t i ng and s i gned by a l l  of  t he  Lender s  di r ec t l y a f f ec t ed t he r eby and a l l  of  t he  Loan Par t i es  t ha t  a r e  par t y t he r e t o,  do any of  t he  f ol l owi ng:  ( i )  i nc r eas e  t he  am ount  of  or  ext end t he  expi r a t i on da t e  of  any Com m i t m ent  of  any Lender  or  am end,  m odi f y,  or  e l i m i na t e  t he  l as t  s ent ence  of  Sec t i on 2. 4( c ) ( i )  or  t he  l as t  s ent ence  of  Sec t i on 2. 4( c ) ( i i ) ,  ( i i )  pos t pone  or  de l ay any da t e  f i xed by t hi s  Agr eem ent  or  any ot her  Loan Docum ent  f or  any paym ent  of  pr i nc i pa l ,  i nt e r es t ,  f ees ,  or  ot her  am ount s  due  her eunder  or  under  any ot her  Loan Docum ent ,  ( i i i )  r educe  t he  pr i nc i pa l  of ,  or  t he  r a t e  of  i nt e r es t  on,  any

l oan or  ot her  ext ens i on of  c r edi t  he r eunder ,  or  r educe  any f ees  or  ot her  am ount s  payabl e  her eunder  or  under  any



 

79 126471205_8 166393043_2 ot her  Loan Docum ent  ( except  i n connec t i on wi t h t he  wai ver  of  appl i cabi l i t y of  Sec t i on 2. 6( c )  ( whi ch wai ver  s ha l l  be  e f f ec t i ve  wi t h t he  wr i t t en cons ent  of  t he  Requi r ed Lender s ) ) ,  ( i v)  am end,  m odi f y,  or  e l i m i na t e  t hi s  Sec t i on or  any pr ovi s i on of  t hi s  Agr eem ent  pr ovi di ng f or  cons ent  or  ot her  ac t i on by a l l  Lender s ,  ( v)  am end,  m odi f y,  or  e l i m i na t e  Sec t i on 3. 1 or  3. 2,  ( vi )  am end,  m odi f y,  or  e l i m i na t e  Sec t i on 15. 11,  ( vi i )  ot her  t han as  per m i t t ed by Sec t i on 15. 11,  r e l eas e  Agent ’ s  Li en i n and t o any of  t he  Col l a t e r a l ,  ( vi i i )  am end,  m odi f y,  or  e l i m i na t e  t he  def i ni t i ons  of  " Requi r ed Lender s ” ,  " Super m aj or i t y Lender s ”  or  " Pr o Ra t a  Shar e” ,  ( i x)  cont r ac t ua l l y s ubor di na t e  any of  Agent ’ s  Li ens ,  ot her  t han t o Per m i t t ed Li ens  under  c l aus e  ( f )  of  t he  def i ni t i on of  s uch t e r m ,  ( x)  ot her  t han i n connec t i on wi t h a  m er ger ,  l i qui da t i on,  di s s ol ut i on or  s a l e  of  s uch Per s on expr es s l y per m i t t ed by t he  t e r m s  her eof  or  t he  ot her  Loan Docum ent s ,  r e l eas e  Bor r ower  or  any Guar ant or  f r om  any obl i ga t i on f or  t he  paym ent  of
m oney or  cons ent  t o t he  as s i gnm ent  or  t r ans f e r  by Bor r ower  or  any Guar ant or  of  any of  i t s  r i ght s  or  dut i es  under  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s ,  ( xi )  am end,  m odi f y,  or  e l i m i na t e  any of  t he  pr ovi s i ons  of  Sec t i on 2. 4( b) ( i ) ,  ( i i )  or  ( i i i )  or  Sec t i on 2. 4( e ) ,  ( f )  or  ( g) ,  or  ( xi i )  am end,  m odi f y,  or  e l i m i na t e  any of  t he  pr ovi s i ons  of  Sec t i on 13. 1 wi t h r es pec t  t o as s i gnm ent s  t o,  or  pa r t i c i pa t i ons  wi t h,  Per s ons  who a r e  Loan Par t i es  or  Af f i l i a t es  of  Loan Par t i es ;  ( b)  No am endm ent ,  wa i ver ,  m odi f i ca t i on,  or  cons ent  s ha l l  am end,  m odi f y,  wa i ve ,  or  e l i m i na t e ,  ( i )  t he  def i ni t i on of ,  or  any of  t he  t e r m s  or  pr ovi s i ons  of ,  t he  Fee  Le t t e r ,  wi t hout  t he  wr i t t en cons ent  of  Agent  and Bor r ower  ( and s ha l l  not  r equi r e  t he  wr i t t en cons ent  of  any of  t he  Lender s ) ,  ( i i )  any pr ovi s i on of  Sec t i on 15 per t a i ni ng t o Agent ,  or  any ot her  r i ght s  or  dut i es  of  Agent  under  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s ,  wi t hout  t he  wr i t t en cons ent  of  Agent ,  Bor r ower ,  and t he  Requi r ed Lender s ,  ( c )  No am endm ent ,  wa i ver ,  m odi f i ca t i on,  e l i m i na t i on,  or

cons ent  s ha l l  am end,  wi t hout  wr i t t en cons ent  of  Agent ,  Bor r ower  and t he  Super m aj or i t y Lender s ,  m odi f y,  or  e l i m i na t e  t he  def i ni t i on of  Aggr ega t e  Bor r owi ng Bas e ,  Fl oor pl an Bor r owi ng Bas e  or  Revol ver  Bor r owi ng Bas e  or  any of  t he  def i ned t e r m s  ( i nc l udi ng t he  def i ni t i ons  of  El i gi bl e  Account s ,  El i gi bl e  I nvent or y,  El i gi bl e  Rea l  Es t a t e ,  El i gi bl e  Rol l i ng St ock/ Equi pm ent ,  El i gi bl e  New Fl oor pl an



 

80 126471205_8 166393043_2 Equi pm ent ,  El i gi bl e  Par t s  and At t achm ent s  I nvent or y,  El i gi bl e  Rent a l  Equi pm ent ,  El i gi bl e  Us ed Fl oor pl an Equi pm ent ,  New Fl oor pl an Equi pm ent  and Us ed Fl oor pl an Equi pm ent )  t ha t  a r e  us ed i n s uch def i ni t i ons  t o t he  ext ent  t ha t  any s uch change  r es ul t s  i n m or e  c r edi t  be i ng m ade  ava i l abl e  t o Bor r ower  bas ed upon any Bor r owi ng Bas e ,  but  not  ot her wi s e ,  or  t he  def i ni t i on of  M axi m um  Revol ver  Am ount  or  M axi m um  Fl oor pl an Am ount ,  or  change  Sec t i ons  2. 1( c )  or  2. 2( c ) ,  ( d)  No am endm ent ,  wa i ver ,  m odi f i ca t i on,  e l i m i na t i on,  or  cons ent  s ha l l  am end,  m odi f y,  or  wa i ve  any pr ovi s i on of  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s  per t a i ni ng t o I s s ui ng Bank,  or  any ot her  r i ght s  or  dut i es  of  I s s ui ng Bank under  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s ,  wi t hout  t he  wr i t t en cons ent  of  I s s ui ng Bank,  Agent ,  Bor r ower ,  and t he  Requi r ed Lender s ,  ( e )  No am endm ent ,  wa i ver ,  m odi f i ca t i on,  e l i m i na t i on,  or  cons ent  s ha l l  am end,  m odi f y,  or  wa i ve  any pr ovi s i on of  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s  per t a i ni ng t o a
Swi ng Lender ,  or  any ot her  r i ght s  or  dut i es  of  a  Swi ng Lender  under  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s ,  wi t hout  t he  wr i t t en cons ent  of  s uch Swi ng Lender ,  Agent ,  Bor r ower ,  and t he  Requi r ed Lender s ,  ( f )  Anyt hi ng i n t hi s  Sec t i on 14. 1 t o t he  cont r a r y not wi t hs t andi ng,  ( i )  any am endm ent ,  m odi f i ca t i on,  e l i m i na t i on,  wa i ver ,  cons ent ,  t e r m i na t i on,  or  r e l eas e  of ,  or  wi t h r es pec t  t o,  any pr ovi s i on of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  t ha t  r e l a t es  onl y t o t he  r e l a t i ons hi p of  t he  Lender  Gr oup am ong t hem s e l ves ,  and t ha t  does  not  a f f ec t  t he  r i ght s  or  obl i ga t i ons  of  Bor r ower ,  s ha l l  not  r equi r e  cons ent  by or  t he  agr eem ent  of  any Loan Par t y,  and ( i i )  any am endm ent ,  wa i ver ,  m odi f i ca t i on,  e l i m i na t i on,  or  cons ent  of  or  wi t h r es pec t  t o any pr ovi s i on of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  m ay be  ent e r ed i nt o wi t hout  t he  cons ent  of ,  or  over  t he  obj ec t i on of ,  any Def aul t i ng Lender  ot her  t han any of  t he  m at t e r s  gover ned by Sec t i on 14. 1( a ) ( i )  t hr ough ( i i i )  t ha t  a f f ec t  s uch Lender ,  and ( g)  No r ea l  pr oper t y s ha l l  be  t aken as

Col l a t e r a l  unl es s  Lender s  r ece i ve  f or t y-  f i ve  ( 45)  days  advance  not i ce  and each Lender  conf i r m s  t o Agent  t ha t  i t  has  com pl e t ed a l l  f l ood due  di l i gence ,  r ece i ved copi es  of  a l l  f l ood i ns ur ance  docum ent a t i on and conf i r m ed f l ood i ns ur ance  com pl i ance  as  r equi r ed by t he  Fl ood Laws  or  as  ot her wi s e  s a t i s f ac t or y t o s uch Lender .  At  any t i m e  t ha t  any r ea l  pr oper t y cons t i t ut es  Col l a t e r a l ,  no m odi f i ca t i on of  a  Loan Docum ent  s ha l l  add,  i nc r eas e ,  r enew or  ext end any l oan,  com m i t m ent  or  c r edi t  l i ne  her eunder  unt i l  t he  com pl e t i on of  f l ood due  di l i gence ,  docum ent a t i on and cover age  as  r equi r ed by t he  Fl ood Laws  or  as  ot her wi s e  s a t i s f ac t or y t o a l l  Lender s .  14. 2 Repl acem ent  of  Cer t a i n Lender s .  ( a )  I f  ( i )  any ac t i on t o be  t aken by t he  Lender  Gr oup or  Agent  her eunder  r equi r es  t he  cons ent ,  aut hor i za t i on,  or  agr eem ent  of  a l l  Lender s  or  a l l  Lender s  a f f ec t ed t he r eby and i f  s uch ac t i on has  r ece i ved t he  cons ent ,  aut hor i za t i on,  or  agr eem ent  of  t he  Requi r ed Lender s  but  not  of  a l l  Lender s  or  a l l  Lender s  a f f ec t ed t he r eby,  or  ( i i )  any Lender  m akes  a  c l a i m
f or  com pens a t i on under  Sec t i on 16,  t hen Bor r ower  or  Agent ,  upon a t  l eas t  5 Bus i nes s  Days  pr i or  i r r evocabl e  not i ce ,  m ay per m anent l y r epl ace  any Lender  t ha t  f a i l ed t o gi ve  i t s  cons ent ,  aut hor i za t i on,  or  agr eem ent  ( a  " Non- Cons ent i ng Lender ” )  or  any Lender  t ha t  m ade  a  c l a i m  f or  com pens a t i on ( a  " Tax Lender ” )  wi t h one  or  m or e  Repl acem ent  Lender s ,  and t he  Non- Cons ent i ng



 

81 126471205_8 166393043_2 Lender  or  Tax Lender ,  a s  appl i cabl e ,  s ha l l  have  no r i ght  t o r e f us e  t o be  r epl aced her eunder .  Such not i ce  t o r epl ace  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  s ha l l  s pec i f y an e f f ec t i ve  da t e  f or  s uch r epl acem ent ,  whi ch da t e  s ha l l  not  be  l a t e r  t han 15 Bus i nes s  Days  a f t e r  t he  da t e  s uch not i ce  i s  gi ven.  ( b)  Pr i or  t o t he  e f f ec t i ve  da t e  of  s uch r epl acem ent ,  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  and each Repl acem ent  Lender  s ha l l  execut e  and de l i ver  an As s i gnm ent  and Accept ance ,  s ubj ec t  onl y t o t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  be i ng r epa i d i n f ul l  i t s  s har e  of  t he  out s t andi ng Obl i ga t i ons  ( wi t hout  any pr em i um  or  pena l t y of  any ki nd what s oever ,  but  i nc l udi ng ( i )  a l l  i nt e r es t ,  f ees  and ot her  am ount s  t ha t  m ay be  due  i n payabl e  i n r es pec t  t he r eof ,  and ( i i )  an as s um pt i on of  i t s  Pr o Ra t a  Shar e  of  pa r t i c i pa t i ons  i n t he  Le t t e r s  of  Cr edi t ) .  I f  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  s ha l l  r e f us e  or  f a i l  t o execut e  and de l i ver  any s uch As s i gnm ent  and
Accept ance  pr i or  t o t he  e f f ec t i ve  da t e  of  s uch r epl acem ent ,  Agent  m ay,  but  s ha l l  not  be  r equi r ed t o,  execut e  and de l i ver  s uch As s i gnm ent  and Accept ance  i n t he  nam e or  and on beha l f  of  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  and i r r es pec t i ve  of  whe t her  Agent  execut es  and de l i ver s  s uch As s i gnm ent  and Accept ance ,  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  s ha l l  be  deem ed t o have  execut ed and de l i ver ed s uch As s i gnm ent  and Accept ance .  The  r epl acem ent  of  any Non-  Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  s ha l l  be  m ade  i n accor dance  wi t h t he  t e r m s  of  Sec t i on 13. 1.  Unt i l  s uch t i m e  as  one  or  m or e  Repl acem ent  Lender s  s ha l l  have  acqui r ed a l l  of  t he  Obl i ga t i ons ,  t he  Com m i t m ent s ,  and t he  ot her  r i ght s  and obl i ga t i ons  of  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  he r eunder  and under  t he  ot her  Loan Docum ent s ,  t he  Non- Cons ent i ng Lender  or  Tax Lender ,  a s  appl i cabl e ,  s ha l l  r em ai n obl i ga t ed t o m ake  t he  Non- Cons ent i ng Lender ’ s  or  Tax Lender ’ s ,  a s  appl i cabl e ,  Pr o Ra t a  Shar e  of  Revol vi ng Loans

and Fl oor pl an Loans ,  as  appl i cabl e ,  and t o pur chas e  a  par t i c i pa t i on i n each Le t t e r  of  Cr edi t ,  i n an am ount  equa l  t o i t s  Pr o Ra t a  Shar e  of  pa r t i c i pa t i ons  i n s uch Le t t e r s  of  Cr edi t .  14. 3 No W ai ver s ;  Cum ul a t i ve  Rem edi es .  No f a i l ur e  by Agent  or  any Lender  t o exer c i s e  any r i ght ,  r em edy,  or  opt i on under  t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  or  de l ay by Agent  or  any Lender  i n exer c i s i ng t he  s am e,  wi l l  oper a t e  as  a  wai ver  t he r eof .  No wai ver  by Agent  or  any Lender  wi l l  be  e f f ec t i ve  unl es s  i t  i s  i n wr i t i ng,  and t hen onl y t o t he  ext ent  s pec i f i ca l l y s t a t ed.  No wai ver  by Agent  or  any Lender  on any occas i on s ha l l  a f f ec t  or  di m i ni s h Agent ’ s  and each Lender ’ s  r i ght s  t he r eaf t e r  t o r equi r e  s t r i c t  pe r f or m ance  by Bor r ower  of  any pr ovi s i on of  t hi s  Agr eem ent .  Agent ’ s  and each Lender ’ s  r i ght s  under  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  wi l l  be  cum ul a t i ve  and not  exc l us i ve  of  any ot her  r i ght  or  r em edy t ha t  Agent  or  any Lender  m ay have .  15 AGENT;  THE LENDER GROUP.  15. 1 Appoi nt m ent  and Aut hor i za t i on of  Agent .  Each Lender  her eby
des i gna t es  and appoi nt s  Bank of  Am er i ca  as  i t s  agent  under  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  and each Lender  her eby i r r evocabl y aut hor i zes  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o des i gna t e ,  appoi nt ,  and aut hor i ze )  Agent  t o execut e  and de l i ver  each of  t he  ot her  Loan Docum ent s  on i t s  beha l f  and t o t ake  s uch ot her  ac t i on on i t s  beha l f  under  t he  pr ovi s i ons  of  t hi s  Agr eem ent  and each ot her  Loan Docum ent  and t o exer c i s e  s uch power s  and per f or m  s uch dut i es  as  a r e  expr es s l y de l ega t ed t o Agent  by t he  t e r m s  of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  t oge t her  wi t h s uch power s  as  a r e  r eas onabl y i nc i dent a l  t he r e t o.  Agent



 

82 126471205_8 166393043_2 agr ees  t o ac t  as  agent  f or  and on beha l f  of  t he  Lender s  ( and t he  Bank Pr oduc t  Pr ovi der s )  on t he  condi t i ons  cont a i ned i n t hi s  Sec t i on 15.  Any pr ovi s i on t o t he  cont r a r y cont a i ned e l s ewher e  i n t hi s  Agr eem ent  or  i n any ot her  Loan Docum ent  not wi t hs t andi ng,  Agent  s ha l l  not  have  any dut i es  or  r es pons i bi l i t i e s ,  except  t hos e  expr es s l y s e t  f or t h her e i n or  i n t he  ot her  Loan Docum ent s ,  nor  s ha l l  Agent  have  or  be  deem ed t o have  any f i duc i a r y r e l a t i ons hi p wi t h any Lender  ( or  Bank Pr oduc t  Pr ovi der ) ,  and no i m pl i ed covenant s ,  f unc t i ons ,  r es pons i bi l i t i e s ,  dut i es ,  obl i ga t i ons  or  l i abi l i t i e s  s ha l l  be  r ead i nt o t hi s  Agr eem ent  or  any ot her  Loan Docum ent  or  ot her wi s e  exi s t  aga i ns t  Agent .  W i t hout  l i m i t i ng t he  gener a l i t y of  t he  f or egoi ng,  t he  us e  of  t he  t e r m  " agent ”  i n t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s  wi t h r e f e r ence  t o Agent  i s  not  i nt ended t o connot e  any f i duc i a r y or  ot her  i m pl i ed ( or  expr es s )  obl i ga t i ons  a r i s i ng under  agency doc t r i ne  of  any appl i cabl e  l aw.  I ns t ead,  s uch t e r m  i s  us ed m er e l y as  a  m at t e r  of
m ar ke t  cus t om ,  and i s  i nt ended t o c r ea t e  or  r e f l ec t  onl y a  r epr es ent a t i ve  r e l a t i ons hi p be t ween i ndependent  cont r ac t i ng par t i es .  Each Lender  her eby f ur t her  aut hor i zes  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o aut hor i ze )  Agent  t o ac t  as  t he  s ecur ed par t y under  each of  t he  Loan Docum ent s  t ha t  c r ea t e  a  Li en on any i t em  of  Col l a t e r a l .  Except  as  expr es s l y ot her wi s e  pr ovi ded i n t hi s  Agr eem ent ,  Agent  s ha l l  have  and m ay us e  i t s  s ol e  di s c r e t i on wi t h r es pec t  t o exer c i s i ng or  r e f r a i ni ng f r om  exer c i s i ng any di s c r e t i onar y r i ght s  or  t aki ng or  r e f r a i ni ng f r om  t aki ng any ac t i ons  t ha t  Agent  expr es s l y i s  ent i t l ed t o t ake  or  as s e r t  under  or  pur s uant  t o t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s .  W i t hout  l i m i t i ng t he  gener a l i t y of  t he  f or egoi ng,  or  of  any ot her  pr ovi s i on of  t he  Loan Docum ent s  t ha t  pr ovi des  r i ght s  or  power s  t o Agent ,  Lender s  agr ee  t ha t  Agent  s ha l l  have  t he  r i ght  t o exer c i s e  t he  f ol l owi ng power s  as  l ong as  t hi s  Agr eem ent  r em ai ns  i n e f f ec t :  ( a )  m ai nt a i n,  i n accor dance  wi t h i t s

cus t om ar y bus i nes s  pr ac t i ces ,  l edger s  and-  r ecor ds  r e f l ec t i ng t he  s t a t us  of  t he  Obl i ga t i ons ,  t he  Col l a t e r a l ,  paym ent s  and pr oceeds  of  Col l a t e r a l ,  and r e l a t ed m at t e r s ,  ( b)  execut e  or  f i l e  any and a l l  f i nanc i ng or  s i m i l a r  s t a t em ent s  or  not i ces ,  am endm ent s ,  r enewal s ,  s uppl em ent s ,  docum ent s ,  i ns t r um ent s ,  pr oof s  of  c l a i m ,  not i ces  and ot her  wr i t t en agr eem ent s  wi t h r es pec t  t o t he  Loan Docum ent s ,  ( c )  m ake  Revol vi ng Loans  and Fl oor pl an Loans ,  f or  i t s e l f  or  on beha l f  of  Lender s ,  a s  pr ovi ded i n t he  Loan Docum ent s ,  ( d)  exc l us i ve l y r ece i ve ,  appl y,  and di s t r i but e  paym ent s  and pr oceeds  of  t he  Col l a t e r a l  as  pr ovi ded i n t he  Loan Docum ent s ,  ( e )  open and m ai nt a i n s uch bank account s  and cas h m anagem ent  a r r angem ent s  as  Agent  deem s  neces s a r y and appr opr i a t e  i n accor dance  wi t h t he  Loan Docum ent s  f or  t he  f or egoi ng pur pos es ,  ( f )  pe r f or m ,  exer c i s e ,  and enf or ce  any and a l l  ot her  r i ght s  and r em edi es  of  t he  Lender  Gr oup wi t h r es pec t  t o Bor r ower  or  i t s  Subs i di a r i es ,  t he  Obl i ga t i ons ,  t he  Col l a t e r a l ,  or  ot her wi s e  r e l a t ed t o any of  s am e as
pr ovi ded i n t he  Loan Docum ent s ,  and ( g)  i ncur  and pay s uch Lender  Gr oup Expens es  as  Agent  m ay deem  neces s a r y or  appr opr i a t e  f or  t he  per f or m ance  and f ul f i l l m ent  of  i t s  f unc t i ons  and power s  pur s uant  t o t he  Loan Docum ent s .  15. 2 Del ega t i on of  Dut i es .  Agent  m ay execut e  any of  i t s  dut i es  under  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  by or  t hr ough agent s ,  em pl oyees  or  a t t or neys  i n f ac t  and s ha l l  be  ent i t l ed t o advi ce  of  couns e l  concer ni ng a l l  m at t e r s  pe r t a i ni ng t o s uch dut i es .  Agent  s ha l l  not  be  r es pons i bl e  f or  t he  negl i gence  or  m i s conduc t  of  any agent  or  a t t or ney i n f ac t  t ha t  i t  s e l ec t s  as  l ong as  s uch s e l ec t i on was  m ade  wi t hout  gr os s  negl i gence  or  wi l l f ul  m i s conduc t .  15. 3 Li abi l i t y of  Agent .  None  of  t he  Agent - Re l a t ed Per s ons  s ha l l  ( a )  be  l i abl e  f or  any ac t i on t aken or  om i t t ed t o be  t aken by any of  t hem  under  or  i n connec t i on wi t h t hi s  Agr eem ent  or  any ot her  Loan Docum ent  or  t he  t r ans ac t i ons  cont em pl a t ed her eby ( except  f or  i t s  own gr os s  negl i gence  or  wi l l f ul  m i s conduc t ) ,  or  ( b)  be  r es pons i bl e  i n any m anner  t o any of  t he

Lender s  ( or  Bank Pr oduc t  Pr ovi der s )  f or  any r ec i t a l ,  s t a t em ent ,  r epr es ent a t i on or  war r ant y m ade  by Bor r ower



 

83 126471205_8 166393043_2 or  any of  i t s  Subs i di a r i es  or  Af f i l i a t es ,  or  any of f i ce r  or  di r ec t or  t he r eof ,  cont a i ned i n t hi s  Agr eem ent  or  i n any ot her  Loan Docum ent ,  or  i n any ce r t i f i ca t e ,  r epor t ,  s t a t em ent  or  ot her  docum ent  r e f e r r ed t o or  pr ovi ded f or  i n,  or  r ece i ved by Agent  under  or  i n connec t i on wi t h,  t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  or  t he  va l i di t y,  e f f ec t i venes s ,  genui nenes s ,  enf or ceabi l i t y or  s uf f i c i ency of  t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  or  f or  any f a i l ur e  of  Bor r ower  or  i t s  Subs i di a r i es  or  any ot her  par t y t o any Loan Docum ent  t o per f or m  i t s  obl i ga t i ons  her eunder  or  t he r eunder .  No Agent - Re l a t ed Per s on s ha l l  be  under  any obl i ga t i on t o any Lender s  ( or  Bank Pr oduc t  Pr ovi der s )  t o as cer t a i n or  t o i nqui r e  as  t o t he  obs er vance  or  pe r f or m ance  of  any of  t he  agr eem ent s  cont a i ned i n,  or  condi t i ons  of ,  t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  or  t o i ns pec t  t he  books  and r ecor ds  or  pr oper t i es  of  Bor r ower  or  i t s  Subs i di a r i es .  15. 4 Re l i ance  by Agent .  Agent  s ha l l  be  ent i t l ed t o r e l y,  and s ha l l  be  f ul l y pr ot ec t ed
i n r e l yi ng,  upon any wr i t i ng,  r es ol ut i on,  not i ce ,  cons ent ,  ce r t i f i ca t e ,  a f f i davi t ,  l e t t e r ,  t e l egr am ,  t e l e f acs i m i l e  or  ot her  e l ec t r oni c  m et hod of  t r ans m i s s i on,  t e l ex or  t e l ephone  m es s age ,  s t a t em ent  or  ot her  docum ent  or  conver s a t i on be l i eved by i t  t o be  genui ne  and cor r ec t  and t o have  been s i gned,  s ent ,  or  m ade  by t he  pr oper  Per s on or  Per s ons ,  and upon advi ce  and s t a t em ent s  of  l ega l  couns e l  ( i nc l udi ng couns e l  t o Bor r ower  or  couns e l  t o any Lender ) ,  i ndependent  account ant s  and ot her  exper t s  s e l ec t ed by Agent .  Agent  s ha l l  be  f ul l y j us t i f i ed i n f a i l i ng or  r e f us i ng t o t ake  any ac t i on under  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  unl es s  Agent  s ha l l  f i r s t  r ece i ve  s uch advi ce  or  concur r ence  of  t he  Lender s  as  i t  deem s  appr opr i a t e  and unt i l  s uch i ns t r uc t i ons  a r e  r ece i ved,  Agent  s ha l l  ac t ,  or  r e f r a i n f r om  ac t i ng,  as  i t  deem s  advi s abl e .  I f  Agent  s o r eques t s ,  i t  s ha l l  f i r s t  be  i ndem ni f i ed t o i t s  r eas onabl e  s a t i s f ac t i on by t he .  Lender s  ( and,  i f  i t  s o e l ec t s ,  t he  Bank Pr oduc t  Pr ovi der s )  aga i ns t  any and a l l  l i abi l i t y and expens e  t ha t  m ay

be  i ncur r ed by i t  by r eas on of  t aki ng or  cont i nui ng t o t ake  any s uch ac t i on.  Agent  s ha l l  i n a l l  cas es  be  f ul l y pr ot ec t ed i n ac t i ng,  or  i n r e f r a i ni ng f r om  ac t i ng,  under  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  i n accor dance  wi t h a  r eques t  or  cons ent  of  t he  Requi r ed Lender s  and s uch r eques t  and any ac t i on t aken or  f a i l ur e  t o ac t  pur s uant  t he r e t o s ha l l  be  bi ndi ng upon a l l  of  t he  Lender s  ( and Bank Pr oduc t  Pr ovi der s ) .  15. 5 Not i ce  of  Def aul t  or  Event  of  Def aul t .  Agent  s ha l l  not  be  deem ed t o have  knowl edge  or  not i ce  of  t he  occur r ence  of  any Def aul t  or  Event  of  Def aul t ,  except  wi t h r es pec t  t o def aul t s  i n t he  paym ent  of  pr i nc i pa l ,  i nt e r es t ,  f ees ,  and expens es  r equi r ed t o be  pa i d t o Agent  f or  t he  account  of  t he  Lender s  and,  except  wi t h r es pec t  t o Event s  of  Def aul t  of  whi ch Agent  has  ac t ua l  knowl edge ,  unl es s  Agent  s ha l l  have  r ece i ved wr i t t en not i ce  f r om  a  Lender  or  Bor r ower  r e f e r r i ng t o t hi s  Agr eem ent ,  des c r i bi ng s uch Def aul t  or  Event  of  Def aul t ,  and s t a t i ng t ha t  s uch not i ce  i s  a  " not i ce  of  de f aul t . ”  Agent  pr om pt l y wi l l  not i f y t he  Lender s  of
i t s  r ece i pt  of  any s uch not i ce  or  of  any Event  of  Def aul t  of  whi ch Agent  has  ac t ua l  knowl edge .  I f  any Lender  obt a i ns  ac t ua l  knowl edge  of  any Event  of  Def aul t ,  s uch Lender  pr om pt l y s ha l l  not i f y t he  ot her  Lender s  and Agent  of  s uch Event  of  Def aul t .  Each Lender  s ha l l  be  s ol e l y r es pons i bl e  f or  gi vi ng any not i ces  t o i t s  Par t i c i pant s ,  i f  any.  Subj ec t  t o Sec t i on 15. 4,  Agent  s ha l l  t ake  s uch ac t i on wi t h r es pec t  t o s uch Def aul t  or  Event  of  Def aul t  a s  m ay be  r eques t ed by t he  Requi r ed Lender s  i n accor dance  wi t h Sec t i on 9;  pr ovi ded,  t ha t  unl es s  and unt i l  Agent  has  r ece i ved any s uch r eques t ,  Agent  m ay ( but  s ha l l  not  be  obl i ga t ed t o)  t ake  s uch ac t i on,  or  r e f r a i n f r om  t aki ng s uch ac t i on,  wi t h r es pec t  t o s uch Def aul t  or  Event  of  Def aul t  a s  i t  s ha l l  deem  advi s abl e .  15. 6 Cr edi t  Dec i s i on.  Each Lender  ( and Bank Pr oduc t  Pr ovi der )  acknowl edges  t ha t  none  of  t he  Agent - Re l a t ed Per s ons  has  m ade  any r epr es ent a t i on or  war r ant y t o i t ,  and t ha t  no ac t  by Agent  her e i naf t e r  t aken,  i nc l udi ng any r evi ew of  t he  a f f a i r s  of  Bor r ower  and i t s  Subs i di a r i es  or



 

84 126471205_8 166393043_2 Af f i l i a t es ,  s ha l l  be  deem ed t o cons t i t ut e  any r epr es ent a t i on or  war r ant y by any Agent - Re l a t ed Per s on t o any Lender  ( or  Bank Pr oduc t  Pr ovi der ) .  Each Lender  r epr es ent s  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o r epr es ent )  t o Agent  t ha t  i t  has ,  i ndependent l y and wi t hout  r e l i ance  upon any Agent - Re l a t ed Per s on and bas ed on s uch due  di l i gence ,  docum ent s  and i nf or m at i on as  i t  has  deem ed appr opr i a t e ,  m ade  i t s  own appr a i s a l  of  and i nves t i ga t i on i nt o t he  bus i nes s ,  pr os pec t s ,  oper a t i ons ,  pr oper t y,  f i nanc i a l  and ot her  condi t i on and c r edi t wor t hi nes s  of  Bor r ower  or  any ot her  Per s on par t y t o a  Loan Docum ent ,  and a l l  appl i cabl e  bank r egul a t or y l aws  r e l a t i ng t o t he  t r ans ac t i ons  cont em pl a t ed her eby,  and m ade  i t s  own dec i s i on t o ent e r  i nt o t hi s  Agr eem ent  and t o ext end c r edi t  t o Bor r ower .  Each Lender  a l s o r epr es ent s  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o r epr es ent )  t ha t  i t  wi l l ,  i ndependent l y and wi t hout  r e l i ance
upon any Agent - Re l a t ed Per s on and bas ed on s uch docum ent s  and i nf or m at i on as  i t  s ha l l  deem  appr opr i a t e  a t  t he  t i m e ,  cont i nue  t o m ake  i t s  own c r edi t  ana l ys i s ,  appr a i s a l s  and dec i s i ons  i n t aki ng or  not  t aki ng ac t i on under  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ,  and t o m ake  s uch i nves t i ga t i ons  as  i t  deem s  neces s a r y t o i nf or m  i t s e l f  a s  t o t he  bus i nes s ,  pr os pec t s ,  oper a t i ons ,  pr oper t y,  f i nanc i a l  and ot her  condi t i on and c r edi t wor t hi nes s  of  Bor r ower  or  any ot her  Per s on par t y t o a  Loan Docum ent .  Except  f or  not i ces ,  r epor t s ,  and ot her  docum ent s  expr es s l y her e i n r equi r ed t o be  f ur ni s hed t o t he  Lender s  by Agent ,  Agent  s ha l l  not  have  any dut y or  r es pons i bi l i t y t o pr ovi de  any Lender  ( or  Bank Pr oduc t  Pr ovi der )  wi t h any c r edi t  or  ot her  i nf or m at i on concer ni ng t he  bus i nes s ,  pr os pec t s ,  oper a t i ons ,  pr oper t y,  f i nanc i a l  and ot her  condi t i on or  c r edi t wor t hi nes s  of  Bor r ower  or  any ot her  Per s on par t y t o a  Loan Docum ent  t ha t  m ay com e i nt o t he  pos s es s i on of  any of  t he  Agent - Re l a t ed Per s ons .  Each Lender  acknowl edges  ( and by ent e r i ng i nt o a  Bank

Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o acknowl edge)  t ha t  Agent  does  not  have  any dut y or  r es pons i bi l i t y,  e i t he r  i ni t i a l l y or  on a  cont i nui ng bas i s  ( except  t o t he  ext ent ,  i f  any,  t ha t  i s  expr es s l y s pec i f i ed her e i n)  t o pr ovi de  s uch Lender  ( or  Bank Pr oduc t  Pr ovi der )  wi t h any c r edi t  or  ot her  i nf or m at i on wi t h r es pec t  t o Bor r ower ,  i t s  Af f i l i a t es  or  any of  t he i r  r es pec t i ve  bus i nes s ,  l ega l ,  f i nanc i a l  or  ot her  a f f a i r s ,  and i r r es pec t i ve  of  whe t her  s uch i nf or m at i on cam e i nt o Agent ’ s  or  i t s  Af f i l i a t es ’  or  r epr es ent a t i ves ’  pos s es s i on bef or e  or  a f t e r  t he  da t e  on whi ch s uch Lender  becam e a  par t y t o t hi s  Agr eem ent  ( or  s uch Bank Pr oduc t  Pr ovi der  ent e r ed i nt o a  Bank Pr oduc t  Agr eem ent ) .  15. 7 Cos t s  and Expens es ;  I ndem ni f i ca t i on.  Agent  m ay i ncur  and pay Lender  Gr oup Expens es  t o t he  ext ent  Agent  r eas onabl y deem s  neces s a r y or  appr opr i a t e  f or  t he  per f or m ance  and f ul f i l l m ent  of  i t s  f unc t i ons ,  power s ,  and obl i ga t i ons  pur s uant  t o t he  Loan Docum ent s ,  i nc l udi ng cour t  cos t s ,  a t t or neys ’  f ees  and expens es ,  f ees  and expens es  of
f i nanc i a l  account ant s ,  advi s or s ,  cons ul t ant s ,  and appr a i s e r s ,  cos t s  of  col l ec t i on by out s i de  col l ec t i on agenc i es ,  auc t i oneer  f ees  and expens es ,  and cos t s  of  s ecur i t y guar ds  or  i ns ur ance  pr em i um s  pa i d t o m ai nt a i n t he  Col l a t e r a l ,  whe t her  or  not  Bor r ower  i s  obl i ga t ed t o r e i m bur s e  Agent  or  Lender s  f or  s uch expens es  pur s uant  t o t hi s  Agr eem ent  or  ot her wi s e .  Agent  i s  aut hor i zed and di r ec t ed t o deduc t  and r e t a i n s uf f i c i ent  am ount s  f r om  paym ent s  or  pr oceeds  of  t he  Col l a t e r a l  r ece i ved by Agent  t o r e i m bur s e  Agent  f or  s uch out - of - pocke t  cos t s  and expens es  pr i or  t o t he  di s t r i but i on of  any am ount s  t o Lender s  ( or  Bank Pr oduc t  Pr ovi der s ) .  I n t he  event  Agent  i s  not  r e i m bur s ed f or  s uch cos t s  and expens es  by Bor r ower  or  i t s  Subs i di a r i es ,  each Lender  her eby agr ees  t ha t  i t  i s  and s ha l l  be  obl i ga t ed t o pay t o Agent  s uch Lender ’ s  r a t abl e  t he r eof .  W het her  or  not  t he  t r ans ac t i ons  cont em pl a t ed her eby a r e  cons um m at ed,  each of  t he  Lender s ,  on a  r a t abl e  bas i s ,  s ha l l  i ndem ni f y and def end t he  Agent - Re l a t ed Per s ons  ( t o t he  ext ent  not  r e i m bur s ed by or  on

beha l f  of  Bor r ower  and wi t hout  l i m i t i ng t he  obl i ga t i on of  Bor r ower  t o do s o)  f r om  and aga i ns t  any and a l l  I ndem ni f i ed Li abi l i t i e s ;  pr ovi ded,  t ha t  no Lender  s ha l l  be  l i abl e  f or  t he  paym ent  t o any Agent - Re l a t ed Per s on of  any por t i on of  s uch I ndem ni f i ed



 

85 126471205_8 166393043_2 Li abi l i t i e s  r es ul t i ng s ol e l y f r om  s uch Per s on’ s  gr os s  negl i gence  or  wi l l f ul  m i s conduc t  nor  s ha l l  any Lender  be  l i abl e  f or  t he  obl i ga t i ons  of  any Def aul t i ng Lender  i n f a i l i ng t o m ake  a  Revol vi ng Loan,  a  Fl oor pl an Loan or  ot her  ext ens i on of  c r edi t  he r eunder .  W i t hout  l i m i t a t i on of  t he  f or egoi ng,  each Lender  s ha l l  r e i m bur s e  Agent  upon dem and f or  s uch Lender ’ s  r a t abl e  s har e  of  any cos t s  or  out  of  pocke t  expens es  ( i nc l udi ng a t t or neys ,  account ant s ,  advi s or s ,  and cons ul t ant s  f ees  and expens es )  i ncur r ed by Agent  i n connec t i on wi t h t he  pr epar a t i on,  execut i on,  de l i ve r y,  adm i ni s t r a t i on,  m odi f i ca t i on,  am endm ent ,  or  enf or cem ent  ( whe t her  t hr ough negot i a t i ons ,  l ega l  pr oceedi ngs  or  ot her wi s e )  of ,  or  l ega l  advi ce  i n r es pec t  of  r i ght s  or  r es pons i bi l i t i e s  under ,  t hi s  Agr eem ent  or  any ot her  Loan Docum ent  t o t he  ext ent  t ha t  Agent  i s  not  r e i m bur s ed f or  s uch expens es  by or  on beha l f  of  Bor r ower .  Not wi t hs t andi ng anyt hi ng her e i n t o t he  cont r a r y,  Lender s  s ha l l  be  l i abl e  and i ndem ni f y Agent - Re l a t ed Per s ons  i n accor dance  wi t h
t hi s  Sec t i on 15. 7 f or  I ndem ni f i ed Li abi l i t i e s  and ot her  cos t s  and expens es  t ha t  r e l a t e  t o or  a r i s e  f r om  an Agent - Re l a t ed Per s on ac t i ng as  or  f or  Agent  ( i n i t s  capac i t y as  Agent ) ,  and not  i n any i ndi vi dua l  capac i t y.  The  under t aki ng i n t hi s  Sec t i on s ha l l  s ur vi ve  t he  paym ent  of  a l l  Obl i ga t i ons  her eunder  and t he  r es i gna t i on or  r epl acem ent  of  Agent .  15. 8 Agent  i n I ndi vi dua l  Capac i t y.  Bank of  Am er i ca  and i t s  Af f i l i a t es  m ay m ake  l oans  t o,  i s s ue  l e t t e r s  of  c r edi t  f or  t he  account  of ,  accept  depos i t s  f r om ,  pr ovi de  Bank Pr oduc t s  t o,  acqui r e  Equi t y I nt e r es t s  i n, ’  and gener a l l y engage  i n any ki nd of  banki ng,  t r us t ,  f i nanc i a l  advi s or y,  under wr i t i ng,  or  ot her  bus i nes s  wi t h Bor r ower  and i t s  Subs i di a r i es  and Af f i l i a t es  and any ot her  Per s on par t y t o any Loan Docum ent  as  t hough Bank of  Am er i ca  wer e  not  Agent  her eunder ,  and,  i n each cas e ,  wi t hout  not i ce  t o or  cons ent  of  t he  ot her  m em ber s  of  t he  Lender  Gr oup.  The  ot her  m em ber s  of  t he  Lender  Gr oup acknowl edge  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be

deem ed t o acknowl edge)  t ha t ,  pur s uant  t o s uch ac t i vi t i e s ,  Bank of  Am er i ca  or  i t s  Af f i l i a t es  m ay r ece i ve  i nf or m at i on r egar di ng Bor r ower  or  i t s  Af f i l i a t es  or  any ot her  Per s on par t y t o any Loan Docum ent s  t ha t  i s  s ubj ec t  t o conf i dent i a l i t y obl i ga t i ons  i n f avor  of  Bor r ower  or  s uch ot her  Per s on and t ha t  pr ohi bi t  t he  di s c l os ur e  of  s uch i nf or m at i on t o t he  Lender s  ( or  Bank Pr oduc t  Pr ovi der s ) ,  and t he  Lender s  acknowl edge  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o acknowl edge)  t ha t ,  i n s uch c i r cum s t ances  ( and i n t he  abs ence  of  a  wai ver  of  s uch conf i dent i a l i t y obl i ga t i ons ,  whi ch wai ver  Agent  wi l l  us e  i t s  r eas onabl e  bes t  e f f or t s  t o obt a i n) ,  Agent  s ha l l  not  be  under  any obl i ga t i on t o pr ovi de  s uch i nf or m at i on t o t hem .  The  t e r m s  " Lender ”  and " Lender s ”  i nc l ude  Bank of  Am er i ca  i n i t s  i ndi vi dua l  capac i t y.  15. 9 Succes s or  Agent .  Agent  m ay r es i gn as  Agent  upon 30 days  ( 10 days  i f  an Event  of  Def aul t  has  occur r ed and i s  cont i nui ng)  pr i or  wr i t t en not i ce  t o t he  Lender s  ( unl es s  s uch not i ce  i s  wa i ved
by t he  Requi r ed Lender s )  and Bor r ower  ( unl es s  s uch not i ce  i s  wa i ved by Bor r ower  or  an Event  of  Def aul t  exi s t s )  and wi t hout  any not i ce  t o t he  Bank Pr oduc t  Pr ovi der s .  I f  Agent  r es i gns  under  t hi s  Agr eem ent ,  t he  Requi r ed Lender s  s ha l l  be  ent i t l ed,  wi t h ( s o l ong as  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng)  t he  cons ent  of  Bor r ower  ( s uch cons ent  not  t o be  unr eas onabl y wi t hhe l d,  de l ayed,  or  condi t i oned) ,  appoi nt  a  s ucces s or  Agent  f or  t he  Lender s  ( and t he  Bank Pr oduc t  Pr ovi der s ) .  I f ,  a t  t he  t i m e  t ha t  Agent ’ s  r es i gna t i on i s  e f f ec t i ve ,  i t  i s  ac t i ng as  I s s ui ng Bank or  a  Swi ng Lender ,  s uch r es i gna t i on s ha l l  a l s o oper a t e  t o e f f ec t ua t e  i t s  r es i gna t i on as  I s s ui ng Bank or  s uch Swi ng Lender ,  a s  appl i cabl e ,  and i t  s ha l l  aut om at i ca l l y be  r e l i eved of  any f ur t her  obl i ga t i on t o i s s ue  Le t t e r s  of  Cr edi t ,  or  t o m ake  Swi ng Loans .  I f  no s ucces s or  Agent  i s  appoi nt ed pr i or  t o t he  e f f ec t i ve  da t e  of  t he  r es i gna t i on of  Agent ,  Agent  m ay appoi nt ,  a f t e r  cons ul t i ng wi t h t he  Lender s  and Bor r ower ,  a  s ucces s or  Agent .  I f  Agent  has  m at e r i a l l y br eached or  f a i l ed t o

per f or m  any



 

86 126471205_8 166393043_2 m at e r i a l  pr ovi s i on of  t hi s  Agr eem ent  or  of  appl i cabl e  l aw,  t he  Requi r ed Lender s  m ay agr ee  i n wr i t i ng t o r em ove  and r epl ace  Agent  wi t h a  s ucces s or  Agent  f r om  am ong t he  Lender s  wi t h ( s o l ong as  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng)  t he  cons ent  of  Bor r ower  ( s uch cons ent  not  t o be  unr eas onabl y wi t hhe l d,  de l ayed,  or  condi t i oned) .  I n any s uch event ,  upon t he  accept ance  of  i t s  appoi nt m ent  as  s ucces s or  Agent  he r eunder ,  s uch s ucces s or  Agent  s ha l l  s ucceed t o a l l  t he  r i ght s ,  power s ,  and dut i es  of  t he  r e t i r i ng Agent  and t he  t e r m  " Agent ”  s ha l l  m ean s uch s ucces s or  Agent  and t he  r e t i r i ng Agent ’ s  appoi nt m ent ,  power s ,  and dut i es  as  Agent  s ha l l  be  t e r m i na t ed.  Af t e r  any r e t i r i ng Agent ’ s  r es i gna t i on her eunder  as  Agent ,  t he  pr ovi s i ons  of  t hi s  Sec t i on 15 s ha l l  i nur e  t o i t s  benef i t  a s  t o any ac t i ons  t aken or  om i t t ed t o be  t aken by i t  whi l e  i t  was  Agent  under  t hi s  Agr eem ent .  I f  no s ucces s or  Agent  has  accept ed appoi nt m ent  as  Agent  by t he  da t e  whi ch i s  30 days  f ol l owi ng a  r e t i r i ng Agent ’ s  not i ce  of  r es i gna t i on,
t he  r e t i r i ng Agent ’ s  r es i gna t i on s ha l l  never t he l es s  t he r eupon becom e e f f ec t i ve  and t he  Lender s  s ha l l  pe r f or m  a l l  of  t he  dut i es  of  Agent  he r eunder  unt i l  s uch t i m e ,  i f  any,  as  t he  Lender s  appoi nt  a  s ucces s or  Agent  as  pr ovi ded f or  above .  15. 10 Lender  i n I ndi vi dua l  Capac i t y.  Any Lender  and i t s  r es pec t i ve  Af f i l i a t es  m ay m ake  l oans  t o,  i s s ue  l e t t e r s  of  c r edi t  f or  t he  account  of ,  accept  depos i t s  f r om ,  pr ovi de  Bank Pr oduc t s  t o,  acqui r e  Equi t y I nt e r es t s  i n and gener a l l y engage  i n any ki nd of  banki ng,  t r us t ,  f i nanc i a l  advi s or y,  under wr i t i ng,  or  ot her  bus i nes s  wi t h Bor r ower  and i t s  Subs i di a r i es  and Af f i l i a t es  and any ot her  Per s on par t y t o any Loan Docum ent s  as  t hough s uch Lender  wer e  not  a  Lender  her eunder  wi t hout  not i ce  t o or  cons ent  of  t he  ot her  m em ber s  of  t he  Lender  Gr oup ( or  t he  Bank Pr oduc t  Pr ovi der s ) .  The  ot her  m em ber s  of  t he  Lender  Gr oup acknowl edge  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o acknowl edge)  t ha t ,  pur s uant  t o s uch ac t i vi t i es ,  s uch Lender  and i t s  r es pec t i ve  Af f i l i a t es
m ay r ece i ve  i nf or m at i on r egar di ng Bor r ower  or  i t s  Af f i l i a t es  or  any ot her  Per s on par t y t o any Loan Docum ent s  t ha t  i s  s ubj ec t  t o conf i dent i a l i t y obl i ga t i ons  i n f avor  of  Bor r ower  or  s uch ot her  Per s on and t ha t  pr ohi bi t  t he  di s c l os ur e  of  s uch i nf or m at i on t o t he  Lender s ,  and t he  Lender s  acknowl edge  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o acknowl edge)  t ha t ,  i n s uch c i r cum s t ances  ( and i n t he  abs ence  of  a  wai ver  of  s uch conf i dent i a l i t y obl i ga t i ons ,  s uch Lender  s ha l l  not  be  under  any obl i ga t i on t o pr ovi de  s uch i nf or m at i on t o t hem .  15. 11 Col l a t e r a l  M at t e r s .  ( a )  The  Lender s  her eby i r r evocabl y aut hor i ze  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o aut hor i ze )  Agent  t o r e l eas e  any Li en on any Col l a t e r a l  ( i )  upon t he  t e r m i na t i on of  t he  Com m i t m ent s  and paym ent  and s a t i s f ac t i on i n f ul l  by Bor r ower  of  a l l  of  t he  Obl i ga t i ons ,  ( i i )  cons t i t ut i ng pr oper t y be i ng s ol d or  di s pos ed of  i f  a  r e l eas e  i s  r equi r ed or  des i r abl e  i n connec t i on t he r ewi t h

and i f  Bor r ower  ce r t i f i es  t o Agent  t ha t  t he  s a l e  or  di s pos i t i on i s  pe r m i t t ed under  Sec t i on 6. 4 ( and Agent  m ay r e l y conc l us i ve l y on any s uch ce r t i f i ca t e ,  wi t hout  f ur t her  i nqui r y) ,  ( i i i )  cons t i t ut i ng pr oper t y i n whi ch ne i t her  Bor r ower  nor  any of  i t s  Subs i di a r i es  owned no i nt e r es t  a t  t he  t i m e  Agent ’ s  Li en was  gr ant ed nor  a t  any t i m e  t her eaf t e r ,  ( i v)  cons t i t ut i ng pr oper t y l eas ed or  l i cens ed t o Bor r ower  or  i t s  Subs i di a r i es  under  a  l eas e  or  l i cens e  t ha t  has  expi r ed or  i s  t e r m i na t ed i n a  t r ans ac t i on per m i t t ed under  t hi s  Agr eem ent ,  or  ( v)  i n connec t i on wi t h a  c r edi t  bi d or  pur chas e  aut hor i zed under  t hi s  Sec t i on 15. 11.  The  Loan Par t i es  and t he  Lender s  her eby i r r evocabl y aut hor i ze  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o aut hor i ze )  Agent ,  bas ed upon t he  i ns t r uc t i on of  t he  Requi r ed Lender s ,  t o ( a )  cons ent  t o t he  c r edi t  bi d,  or  pur chas e  ( e i t he r  di r ec t l y or  i ndi r ec t l y t hr ough one  or  m or e  ent i t i e s )  a l l  or  any por t i on of  t he  Col l a t e r a l  a t  any



 

87 126471205_8 166393043_2 s a l e  t he r eof  conduc t ed under  t he  pr ovi s i ons  of  t he  Bankr upt cy Code ,  i nc l udi ng Sec t i on 363 of  t he  Bankr upt cy Code ,  ( b)  c r edi t  bi d or  pur chas e  ( e i t he r  di r ec t l y or  i ndi r ec t l y t hr ough one  or  m or e  ent i t i e s )  a l l  or  any por t i on of  t he  Col l a t e r a l  a t  any s a l e  or  ot her  di s pos i t i on t he r eof  conduc t ed under  t he  pr ovi s i ons  of  t he  Code ,  i nc l udi ng pur s uant  t o Sec t i ons  9- 610 or  9- 620 of  t he  Code ,  or  ( c )  c r edi t  bi d or  pur chas e  ( e i t he r  di r ec t l y or  i ndi r ec t l y t hr ough one  or  m or e  ent i t i e s )  a l l  or  any por t i on of  t he  Col l a t e r a l  a t  any ot her  s a l e  or  f or ec l os ur e  conduc t ed or  cons ent ed t o by Agent  i n accor dance  wi t h appl i cabl e  l aw i n any j udi c i a l  ac t i on or  pr oceedi ng or  by t he  exer c i s e  of  any l ega l  or  equi t abl e  r em edy.  I n connec t i on wi t h any s uch c r edi t  bi d or  pur chas e ,  ( i )  t he  Obl i ga t i ons  owed t o t he  Lender s  and t he  Bank Pr oduc t  Pr ovi der s  s ha l l  be  ent i t l ed t o be ,  and s ha l l  be ,  c r edi t  bi d on a  r a t abl e  bas i s  ( wi t h Obl i ga t i ons  wi t h r es pec t  t o cont i ngent  or  unl i qui da t ed c l a i m s  be i ng es t i m at ed f or  s uch pur pos e  i f  t he  f i xi ng or
l i qui da t i on t he r eof  woul d not  i m pai r  or  undul y de l ay t he  abi l i t y of  Agent  t o c r edi t  bi d or  pur chas e  a t  s uch s a l e  or  ot her  di s pos i t i on of  t he  Col l a t e r a l  and,  i f  s uch cont i ngent  or  unl i qui da t ed c l a i m s  cannot  be  es t i m at ed wi t hout  i m pai r i ng or  undul y de l ayi ng t he  abi l i t y of  Agent  t o c r edi t  bi d a t  s uch s a l e  or  ot her  di s pos i t i on,  t hen s uch c l a i m s  s ha l l  be  di s r egar ded,  not  c r edi t  bi d,  and not  ent i t l ed t o any i nt e r es t  i n t he  Col l a t e r a l  t ha t  i s  t he  s ubj ec t  of  s uch c r edi t  bi d or  pur chas e)  and t he  Lender s  and t he  Bank Pr oduc t  Pr ovi der s  whos e  Obl i ga t i ons  a r e  c r edi t  bi d s ha l l  be  ent i t l ed t o r ece i ve  i nt e r es t s  ( r a t abl y bas ed upon t he  pr opor t i on of  t he i r  Obl i ga t i ons  c r edi t  bi d i n r e l a t i on t o t he  aggr ega t e  am ount  of  Obl i ga t i ons  s o c r edi t  bi d)  i n t he  Col l a t e r a l  t ha t  i s  t he  s ubj ec t  of  s uch c r edi t  bi d or  pur chas e  ( or  i n t he  Equi t y I nt e r es t s  of  t he  any ent i t i e s  t ha t  a r e  us ed t o cons um m at e  s uch c r edi t  bi d or  pur chas e) ,  and ( i i )  Agent ,  bas ed upon t he  i ns t r uc t i on of  t he  Requi r ed Lender s ,  m ay accept  non- cas h cons i der a t i on,  i nc l udi ng debt  and equi t y

s ecur i t i e s  i s s ued by any ent i t i e s  us ed t o cons um m at e  s uch c r edi t  bi d or  pur chas e  and i n connec t i on t he r ewi t h Agent  m ay r educe  t he  Obl i ga t i ons  owed t o t he  Lender s  and t he  Bank Pr oduc t  Pr ovi der s  ( r a t abl y bas ed upon t he  pr opor t i on of  t he i r  Obl i ga t i ons  c r edi t  bi d i n r e l a t i on t o t he  aggr ega t e  am ount  of  Obl i ga t i ons  s o c r edi t  bi d)  bas ed upon t he  va l ue  of  s uch non- cas h cons i der a t i on.  Except  as  pr ovi ded above ,  Agent  wi l l  not  execut e  and de l i ver  a  r e l eas e  of  any Li en on any Col l a t e r a l  wi t hout  t he  pr i or  wr i t t en aut hor i za t i on of  ( y)  i f  t he  r e l eas e  i s  of  a l l  or  s ubs t ant i a l l y a l l  of  t he  Col l a t e r a l ,  a l l  of  t he  Lender s  ( wi t hout  r equi r i ng t he  aut hor i za t i on of  t he  Bank Pr oduc t  Pr ovi der s ) ,  or  ( z )  ot her wi s e ,  t he  Requi r ed Lender s  ( wi t hout  r equi r i ng t he  aut hor i za t i on of  t he  Bank Pr oduc t  Pr ovi der s ) .  Upon r eques t  by Agent  or  Bor r ower  a t  any t i m e ,  t he  Lender s  wi l l  ( and i f  s o r eques t ed,  t he  Bank Pr oduc t  Pr ovi der s  wi l l )  conf i r m  i n wr i t i ng Agent ’ s  aut hor i t y t o r e l eas e  any s uch Li ens  on par t i cul a r  t ypes  or  i t em s  of  Col l a t e r a l  pur s uant  t o t hi s  Sec t i on 15. 11;
pr ovi ded,  t ha t  ( 1)  anyt hi ng t o t he  cont r a r y cont a i ned i n any of  t he  Loan Docum ent s  not wi t hs t andi ng,  Agent  s ha l l  not  be  r equi r ed t o execut e  any docum ent  or  t ake  any ac t i on neces s a r y t o evi dence  s uch r e l eas e  on t e r m s  t ha t ,  i n Agent ’ s  opi ni on,  coul d expos e  Agent  t o l i abi l i t y or  c r ea t e  any obl i ga t i on or  ent a i l  any cons equence  ot her  t han t he  r e l eas e  of  s uch Li en wi t hout  r ecour s e ,  r epr es ent a t i on,  or  war r ant y,  and ( 2)  s uch r e l eas e  s ha l l  not  i n any m anner  di s char ge ,  a f f ec t ,  or  i m pa i r  t he  Obl i ga t i ons  or  any Li ens  ( ot her  t han t hos e  expr es s l y r e l eas ed)  upon ( or  obl i ga t i ons  of  Bor r ower  i n r es pec t  of )  any and a l l  i nt e r es t s  r e t a i ned by Bor r ower ,  i nc l udi ng,  t he  pr oceeds  of  any s a l e ,  a l l  of  whi ch s ha l l  cont i nue  t o cons t i t ut e  par t  of  t he  Col l a t e r a l .  Each Lender  f ur t her  he r eby i r r evocabl y aut hor i ze  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o i r r evocabl y aut hor i ze )  Agent ,  a t  i t s  opt i on and i n i t s  s ol e  di s c r e t i on,  t o s ubor di na t e  any Li en gr ant ed t o or  he l d by Agent  under  any Loan Docum ent  t o t he  hol der

of  any Per m i t t ed Li en on s uch pr oper t y i f  s uch Per m i t t ed Li en s ecur es  Per m i t t ed Pur chas e  M oney I ndebt ednes s .  ( b)  Agent  s ha l l  have  no obl i ga t i on what s oever  t o any of  t he  Lender s  ( or  t he  Bank Pr oduc t  Pr ovi der s )  ( i )  t o ver i f y or  as s ur e  t ha t  t he  Col l a t e r a l  exi s t s  or  i s  owned by Bor r ower



 

88 126471205_8 166393043_2 or  i t s  Subs i di a r i es  or  i s  ca r ed f or ,  pr ot ec t ed,  or  i ns ur ed or  has  been encum ber ed,  ( i i )  t o ver i f y or  as s ur e  t ha t  Agent ’ s  Li ens  have  been pr oper l y or  s uf f i c i ent l y or  l awf ul l y c r ea t ed,  pe r f ec t ed,  pr ot ec t ed,  or  enf or ced or  a r e  ent i t l ed t o any par t i cul a r  pr i or i t y,  ( i i i )  t o ver i f y or  as s ur e  t ha t  any par t i cul a r  i t em s  of  Col l a t e r a l  m ee t  t he  e l i gi bi l i t y c r i t e r i a  appl i cabl e  i n r es pec t  t he r eof ,  ( i v)  t o i m pos e ,  m ai nt a i n,  i nc r eas e ,  r educe ,  i m pl em ent ,  or  e l i m i na t e  any par t i cul a r  r es e r ve  her eunder  or  t o de t e r m i ne  whet her  t he  am ount  of  any r es e r ve  i s  appr opr i a t e  or  not ,  or  ( v)  t o exer c i s e  a t  a l l  or  i n any par t i cul a r  m anner  or  under  any dut y of  ca r e ,  di s c l os ur e  or  f i de l i t y,  or  t o cont i nue  exer c i s i ng,  any of  t he  r i ght s ,  aut hor i t i e s  and power s  gr ant ed or  ava i l abl e  t o Agent  pur s uant  t o any of  t he  Loan Docum ent s ,  i t  be i ng under s t ood and agr eed t ha t  i n r es pec t  of  t he  Col l a t e r a l ,  or  any ac t ,  om i s s i on,  or  event  r e l a t ed t he r e t o,  s ubj ec t  t o t he  t e r m s  and condi t i ons  cont a i ned her e i n,  Agent  m ay ac t  i n any m anner  i t  m ay
deem  appr opr i a t e ,  i n i t s  s ol e  di s c r e t i on gi ven Agent ’ s  own i nt e r es t  i n t he  Col l a t e r a l  i n i t s  capac i t y as  one  of  t he  Lender s  and t ha t  Agent  s ha l l  have  no ot her  dut y or  l i abi l i t y wha t s oever  t o any Lender  ( or  Bank Pr oduc t  Pr ovi der )  as  t o any of  t he  f or egoi ng,  except  as  ot her wi s e  expr es s l y pr ovi ded her e i n.  15. 12 Res t r i c t i ons  on Act i ons  by Lender s ;  Shar i ng of  Paym ent s .  ( a )  Each of  t he  Lender s  agr ees  t ha t  i t  s ha l l  not ,  wi t hout  t he  expr es s  wr i t t en cons ent  of  Agent ,  s e t  of f  aga i ns t  t he  Obl i ga t i ons  any am ount s  owi ng by s uch Lender  t o Bor r ower  or  i t s  Subs i di a r i es  or  any depos i t  account s  of  Bor r ower  or  i t s  Subs i di a r i es  now or  her eaf t e r  m ai nt a i ned wi t h s uch Lender .  Each of  t he  Lender s  f ur t her  agr ees  t ha t  i t  s ha l l  not ,  unl es s  s pec i f i ca l l y r eques t ed t o do s o i n wr i t i ng by Agent ,  t ake  or  caus e  t o be  t aken any ac t i on,  i nc l udi ng,  t he  com m encem ent  of  any l ega l  or  equi t abl e  pr oceedi ngs  t o enf or ce  any Loan Docum ent  aga i ns t  Bor r ower  or  any Guar ant or  or  t o f or ec l os e  any Li en on,  or  ot her wi s e  enf or ce  any s ecur i t y i nt e r es t  i n,  any of  t he  Col l a t e r a l .  ( b)
I f ,  a t  any t i m e  or  t i m es  any Lender  s ha l l  r ece i ve  ( i )  by paym ent ,  f or ec l os ur e ,  s e t of f ,  or  ot her wi s e ,  any pr oceeds  of  Col l a t e r a l  or  any paym ent s  wi t h r es pec t  t o t he  Obl i ga t i ons ,  except  f or  any s uch pr oceeds  or  paym ent s  r ece i ved by s uch Lender  f r om  Agent  pur s uant  t o t he  t e r m s  of  t hi s  Agr eem ent ,  or  ( i i )  paym ent s  f r om  Agent  i n exces s  of  s uch Lender ’ s  Pr o Ra t a  Shar e  of  a l l  s uch di s t r i but i ons  by Agent ,  s uch Lender  pr om pt l y s ha l l  ( A)  t ur n t he  s am e over  t o Agent ,  i n ki nd,  and wi t h s uch endor s em ent s  as  m ay be  r equi r ed t o negot i a t e  t he  s am e t o Agent ,  or  i n i m m edi a t e l y ava i l abl e  f unds ,  as  appl i cabl e ,  f or  t he  account  of  a l l  of  t he  Lender s  and f or  appl i ca t i on t o t he  Obl i ga t i ons  i n accor dance  wi t h t he  appl i cabl e  pr ovi s i ons  of  t hi s  Agr eem ent ,  or  ( B)  pur chas e ,  wi t hout  r ecour s e  or  war r ant y,  an undi vi ded i nt e r es t  and par t i c i pa t i on i n t he  Obl i ga t i ons  owed t o t he  ot her  Lender s  s o t ha t  s uch exces s  paym ent  r ece i ved s ha l l  be  appl i ed r a t abl y as  am ong t he  Lender s  i n accor dance  wi t h t he i r  Pr o Ra t a  Shar es ;  pr ovi ded,  t ha t  t o t he  ext ent  t ha t  s uch

exces s  paym ent  r ece i ved by t he  pur chas i ng par t y i s  t he r eaf t e r  r ecover ed f r om  i t ,  t hos e  pur chas es  of  pa r t i c i pa t i ons  s ha l l  be  r es c i nded i n whol e  or  i n par t ,  a s  appl i cabl e ,  and t he  appl i cabl e  por t i on of  t he  pur chas e  pr i ce  pa i d t he r e f or  s ha l l  be  r e t ur ned t o s uch pur chas i ng par t y,  but  wi t hout  i nt e r es t  except  t o t he  ext ent  t ha t  s uch pur chas i ng par t y i s  r equi r ed t o pay i nt e r es t  i n connec t i on wi t h t he  r ecover y of  t he  exces s  paym ent .  15. 13 Agency f or  Per f ec t i on.  Agent  her eby appoi nt s  each ot her  Lender  ( and each Bank Pr oduc t  Pr ovi der )  as  i t s  agent  ( and each Lender  her eby accept s  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o accept )  s uch appoi nt m ent )  f or  t he  pur pos e  of  pe r f ec t i ng Agent ’ s  Li ens  i n as s e t s  whi ch,  i n accor dance  wi t h Ar t i c l e  8 or  Ar t i c l e  9,



 

89 126471205_8 166393043_2 as  appl i cabl e ,  of  t he  Code  can be  per f ec t ed by pos s es s i on or  cont r ol .  Shoul d any Lender  obt a i n pos s es s i on or  cont r ol  of  any s uch Col l a t e r a l ,  s uch Lender  s ha l l  not i f y Agent  t he r eof ,  and,  pr om pt l y upon Agent ’ s  r eques t  t he r e f or  s ha l l  de l i ve r  pos s es s i on or  cont r ol  of  s uch Col l a t e r a l  t o Agent  or  i n accor dance  wi t h Agent ’ s  i ns t r uc t i ons .  15. 14 Paym ent s  by Agent  t o t he  Lender s .  Al l  paym ent s  t o be  m ade  by Agent  t o t he  Lender s  ( or  Bank Pr oduc t  Pr ovi der s )  s ha l l  be  m ade  by bank wi r e  t r ans f e r  of  i m m edi a t e l y ava i l abl e  f unds  pur s uant  t o s uch wi r e  t r ans f e r  i ns t r uc t i ons  as  each par t y m ay des i gna t e  f or  i t s e l f  by wr i t t en not i ce  t o Agent .  Concur r ent l y wi t h each s uch paym ent ,  Agent  s ha l l  i dent i f y whe t her  s uch paym ent  ( or  any por t i on t he r eof )  r epr es ent s  pr i nc i pa l ,  pr em i um ,  f ees ,  or  i nt e r es t  of  t he  Obl i ga t i ons .  15. 15 Concer ni ng t he  Col l a t e r a l  and Re l a t ed Loan Docum ent s .  Each m em ber  of  t he  Lender  Gr oup aut hor i zes  and di r ec t s  Agent  t o ent e r  i nt o t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s .  Each m em ber  of  t he  Lender
Gr oup agr ees  ( and by ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  each Bank Pr oduc t  Pr ovi der  s ha l l  be  deem ed t o agr ee)  t ha t  any ac t i on t aken by Agent  i n accor dance  wi t h t he  t e r m s  of  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s  r e l a t i ng t o t he  Col l a t e r a l  and t he  exer c i s e  by Agent  of  i t s  power s  s e t  f or t h t he r e i n or  he r e i n,  t oge t her  wi t h s uch ot her  power s  t ha t  a r e  r eas onabl y i nc i dent a l  t he r e t o,  s ha l l  be  bi ndi ng upon a l l  of  t he  Lender s  ( and s uch Bank Pr oduc t  Pr ovi der ) .  15. 16 Fi e l d Exam i na t i on Repor t s ;  Conf i dent i a l i t y;  Di s c l a i m er s  by Lender s ;  Ot her  Repor t s  and I nf or m at i on.  By becom i ng a  par t y t o t hi s  Agr eem ent ,  each Lender :  ( a )  i s  deem ed t o have  r eques t ed t ha t  Agent  f ur ni s h s uch Lender ,  pr om pt l y a f t e r  i t  becom es  ava i l abl e ,  a  copy of  each f i e l d exam i na t i on r epor t  r es pec t i ng Bor r ower  or  i t s  Subs i di a r i es  ( each,  a  " Repor t ” )  pr epar ed by or  a t  t he  r eques t  of  Agent ,  and Agent  s ha l l  s o f ur ni s h each Lender  wi t h s uch Repor t s ,  ( b)  expr es s l y agr ees  and acknowl edges  t ha t  Agent  does  not  ( i )  m ake  any r epr es ent a t i on or  war r ant y as  t o t he  accur acy of

any Repor t ,  and ( i i )  s ha l l  not  be  l i abl e  f or  any i nf or m at i on cont a i ned i n any Repor t ,  ( c )  expr es s l y agr ees  and acknowl edges  t ha t  t he  Repor t s  a r e  not  com pr ehens i ve  audi t s  or  exam i na t i ons ,  t ha t  Agent  or  ot her  pa r t y per f or m i ng any f i e l d exam i na t i on wi l l  i ns pec t  onl y s pec i f i c  i nf or m at i on r egar di ng Bor r ower  and i t s  Subs i di a r i es  and wi l l  r e l y s i gni f i cant l y upon Bor r ower ’ s  and i t s  Subs i di a r i es ’  books  and r ecor ds ,  a s  wel l  a s  on r epr es ent a t i ons  of  Bor r ower ’ s  pe r s onne l ,  ( d)  agr ees  t o keep a l l  Repor t s  and ot her  m at e r i a l ,  non- publ i c  i nf or m at i on r egar di ng Bor r ower  and i t s  Subs i di a r i es  and t he i r  oper a t i ons ,  a s s e t s ,  and exi s t i ng and cont em pl a t ed bus i nes s  pl ans  i n a  conf i dent i a l  m anner  i n accor dance  wi t h Sec t i on 17. 9,  and ( e )  wi t hout  l i m i t i ng t he  gener a l i t y of  any ot her  i ndem ni f i ca t i on pr ovi s i on cont a i ned i n t hi s  Agr eem ent ,  agr ees :  ( i )  t o hol d Agent  and any ot her  Lender  pr epar i ng a  Repor t  ha r m l es s  f r om  any ac t i on t he  i ndem ni f yi ng Lender  m ay t ake  or  f a i l  t o t ake  or  any conc l us i on t he  i ndem ni f yi ng Lender  m ay r each or  dr aw f r om  any Repor t
i n connec t i on wi t h any l oans  or  ot her  c r edi t  accom m odat i ons  t ha t  t he  i ndem ni f yi ng Lender  has  m ade  or  m ay m ake  t o Bor r ower ,  or  t he  i ndem ni f yi ng Lender ’ s  pa r t i c i pa t i on i n,  or  t he  i ndem ni f yi ng Lender ’ s  pur chas e  of ,  a  l oan or  l oans



 

90 126471205_8 166393043_2 of  Bor r ower ,  and ( i i )  t o pay and pr ot ec t ,  and i ndem ni f y,  de f end and hol d Agent ,  and any s uch ot her  Lender  pr epar i ng a  Repor t  ha r m l es s  f r om  and aga i ns t ,  t he  c l a i m s ,  ac t i ons ,  pr oceedi ngs ,  dam ages ,  cos t s ,  expens es ,  and ot her  am ount s  ( i nc l udi ng,  a t t or neys ’  f ees  and cos t s )  i ncur r ed by Agent  and any s uch ot her  Lender  pr epar i ng a  Repor t  as  t he  di r ec t  or  i ndi r ec t  r es ul t  of  any t hi r d par t i es  who m i ght  obt a i n a l l  or  pa r t  of  any Repor t  t hr ough t he  i ndem ni f yi ng Lender .  ( f )  I n addi t i on t o t he  f or egoi ng,  ( x)  any Lender  m ay f r om  t i m e  t o t i m e  r eques t  of  Agent  i n wr i t i ng t ha t  Agent  pr ovi de  t o s uch Lender  a  copy of  any r epor t  or  docum ent  pr ovi ded by Bor r ower  or  i t s  Subs i di a r i es  t o Agent  t ha t  has  not  been cont em por aneous l y pr ovi ded by Bor r ower  or  s uch Subs i di a r y t o s uch Lender ,  and,  upon r ece i pt  of  s uch r eques t ,  Agent  pr om pt l y s ha l l  pr ovi de  a  copy of  s am e t o s uch Lender ,  ( y)  t o t he  ext ent  t ha t  Agent  i s  ent i t l ed,  under  any pr ovi s i on of  t he  Loan Docum ent s ,  t o r eques t  addi t i ona l  r epor t s  or  i nf or m at i on f r om  Bor r ower
or  i t s  Subs i di a r i es ,  any Lender  m ay,  f r om  t i m e  t o t i m e ,  r eas onabl y r eques t  Agent  t o exer c i s e  s uch r i ght  as  s pec i f i ed i n s uch Lender ’ s  not i ce  t o Agent ,  wher eupon Agent  pr om pt l y s ha l l  r eques t  of  Bor r ower  t he  addi t i ona l  r epor t s  or  i nf or m at i on r eas onabl y s pec i f i ed by s uch Lender ,  and,  upon r ece i pt  t he r eof  f r om  Bor r ower  or  s uch Subs i di a r y,  Agent  pr om pt l y s ha l l  pr ovi de  a  copy of  s am e t o s uch Lender ,  and ( z )  any t i m e  t ha t  Agent  r ender s  t o Bor r ower  a  s t a t em ent  r egar di ng t he  Loan Account ,  Agent  s ha l l  s end a  copy of  s uch s t a t em ent  t o each Lender .  15. 17 Sever a l  Obl i ga t i ons ;  No Li abi l i t y.  Not wi t hs t andi ng t ha t  ce r t a i n of  t he  Loan Docum ent s  now or  her eaf t e r  m ay have  been or  wi l l  be  execut ed onl y by or  i n f avor  of  Agent  i n i t s  capac i t y as  s uch,  and not  by or  i n f avor  of  t he  Lender s ,  any and a l l  obl i ga t i ons  on t he  par t  of  Agent  ( i f  any)  t o m ake  any c r edi t  ava i l abl e  her eunder  s ha l l  cons t i t ut e  t he  s ever a l  ( and not  j oi nt )  obl i ga t i ons  of  t he  r es pec t i ve  Lender s  on a  r a t abl e  bas i s ,  accor di ng t o t he i r  r es pec t i ve  Com m i t m ent s ,  t o m ake  an am ount

of  s uch c r edi t  not  t o exceed,  i n pr i nc i pa l  am ount ,  a t  any one  t i m e  out s t andi ng,  t he  am ount  of  t he i r  r es pec t i ve  Com m i t m ent s .  Not hi ng cont a i ned her e i n s ha l l  conf e r  upon any Lender  any i nt e r es t  i n,  or  s ubj ec t  any Lender  t o any l i abi l i t y f or ,  or  i n r es pec t  of ,  t he  bus i nes s ,  a s s e t s ,  pr of i t s ,  l os s es ,  or  l i abi l i t i e s  of  any ot her  Lender .  Each Lender  s ha l l  be  s ol e l y r es pons i bl e  f or  not i f yi ng i t s  Par t i c i pant s  of  any m at t e r s  r e l a t i ng t o t he  Loan Docum ent s  t o t he  ext ent  any s uch not i ce  m ay be  r equi r ed,  and no Lender  s ha l l  have  any obl i ga t i on,  dut y,  or  l i abi l i t y t o any Par t i c i pant  of  any ot her  Lender .  Except  as  pr ovi ded i n Sec t i on 15. 7,  no m em ber  of  t he  Lender  Gr oup s ha l l  have  any l i abi l i t y f or  t he  ac t s  of  any ot her  m em ber  of  t he  Lender  Gr oup.  No Lender  s ha l l  be  r es pons i bl e  t o Bor r ower  or  any ot her  Per s on f or  any f a i l ur e  by any ot her  Lender  ( or  Bank Pr oduc t  Pr ovi der )  t o f ul f i l l  i t s  obl i ga t i ons  t o m ake  c r edi t  ava i l abl e  her eunder ,  nor  t o advance  f or  s uch Lender  ( or  Bank Pr oduc t  Pr ovi der )  or  on i t s  beha l f ,  nor  t o t ake  any ot her  ac t i on on
beha l f  of  s uch Lender  ( or  Bank Pr oduc t  Pr ovi der )  he r eunder  or  i n connec t i on wi t h t he  f i nanc i ng cont em pl a t ed her e i n.  15. 18 J oi nt  Lead Ar r anger s ,  J oi nt  Book Runner s ,  Syndi ca t i on Agent ,  and Co-  Docum ent a t i on Agent s .  Each of  t he  J oi nt  Lead Ar r anger s ,  J oi nt  Book Runner s ,  Syndi ca t i on Agent ,  and Co- Docum ent a t i on Agent s ,  i n s uch capac i t i es ,  s ha l l  not  have  any r i ght ,  power ,  obl i ga t i on,  l i abi l i t y,  r es pons i bi l i t y,  or  dut y under  t hi s  Agr eem ent  ot her  t han t hos e  appl i cabl e  t o i t  i n i t s  capac i t y as  a  Lender ,  a s  Agent ,  a s  a  Swi ng Lender ,  or  as  I s s ui ng Bank.  W i t hout  l i m i t i ng t he  f or egoi ng,  none  of  t he  J oi nt  Lead Ar r anger s ,  J oi nt  Book Runner s ,  Syndi ca t i on Agent ,  and Co-  Docum ent a t i on Agent s ,  i n s uch capac i t i es ,  s ha l l  have  or  be  deem ed t o have  any f i duc i a r y r e l a t i ons hi p wi t h any Lender  or  any Loan Par t y.  Each Lender ,  Agent ,  each Swi ng Lender ,  I s s ui ng Bank,  and each Loan Par t y acknowl edges  t ha t  i t  has  not  r e l i ed,  and wi l l  not  r e l y,  on t he  J oi nt  Lead



 

91 126471205_8 166393043_2 Ar r anger s ,  J oi nt  Book Runner s ,  Syndi ca t i on Agent ,  and Co- Docum ent a t i on Agent s  i n dec i di ng t o ent e r  i nt o t hi s  Agr eem ent  or  i n t aki ng or  not  t aki ng ac t i on her eunder .  Each of  t he  J oi nt  Lead Ar r anger s ,  J oi nt  Book Runner s ,  Syndi ca t i on Agent ,  and Co- Docum ent a t i on Agent s ,  i n s uch capac i t i es ,  s ha l l  be  ent i t l ed t o r es i gn a t  any t i m e  by gi vi ng not i ce  t o Agent  and Bor r ower .  15. 19 Res i gna t i on of  Pr i or  Agent  and Appoi nt m ent  of  Succes s or  Agent .  Upon conf i r m at i on by Agent  ( whi ch m ay be  pr ovi ded by e - m ai l )  t ha t  t he  condi t i ons  t o t he  e f f ec t i venes s  of  t hi s  Agr eem ent  have  been s a t i s f i ed and paym ent  on t he  Cl os i ng Dat e  of  a l l  obl i ga t i ons  owed t o Res i gni ng Agent  under  t he  Exi s t i ng Cr edi t  Agr eem ent  pur s uant  t o t ha t  ce r t a i n pay- down l e t t e r  be t ween Loan Par t i es  and Res i gni ng Agent ,  da t ed as  of  even da t e  her eof :  ( a )  ( i )  Res i gni ng Agent  her eby r es i gns  as  Agent  under  t he  Exi s t i ng Cr edi t  Agr eem ent  and a l l  of  t he  ot her  Loan Docum ent s  pur s uant  t o Sec t i on 15. 9 of  t he  Exi s t i ng Cr edi t  Agr eem ent ,  ( i i )  t he  Lender s  and t he  Bor r ower
her eby accept  s uch r es i gna t i on and cons ent  t o t he  appoi nt m ent  of  Bank of  Am er i ca ,  N. A.  t o ac t  as  s ucces s or  Agent  under  t he  Exi s t i ng Cr edi t  Agr eem ent ,  whi ch i s  concur r ent l y her ewi t h be i ng am ended and r es t a t ed pur s uant  t o t hi s  Agr eem ent ,  and t he  ot her  Loan Docum ent s  t o f i l l  t he  vacancy c r ea t ed by t he  r es i gna t i on of  Res i gni ng Agent ,  s uch r es i gna t i on and appoi nt m ent  t o be  e f f ec t i ve  on t he  Cl os i ng Dat e  and ( i i i )  Res i gni ng Agent  s ha l l  be  di s char ged f r om  i t s  dut i es  and obl i ga t i ons  under  t he  Exi s t i ng Cr edi t  Agr eem ent  an a l l  ot her  Loan Docum ent s .  ( b)  Any r equi r em ent  s e t  f or t h i n Sec t i on 15. 9 of  t he  Exi s t i ng Cr edi t  Agr eem ent  f or  pr i or  not i ce  t o t he  Lender s  and t he  Bor r ower  of  s uch r es i gna t i on i s  he r eby wai ved by each of  t he  par t i es  he r e t o.  Bank of  Am er i ca ,  N. A.  her eby accept s  i t s  appoi nt m ent  as  Agent  under  t he  Exi s t i ng Cr edi t  Agr eem ent ,  a s  am ended and r es t a t ed pur s uant  t o t hi s  Agr eem ent ,  and t he  ot her  Loan Docum ent s ,  and accept s  and as s um es  a l l  of  t he  r i ght s ,  power s ,  dut i es  and obl i ga t i ons  of  t he  Agent  her eunder  and under  t he
ot her  Loan Docum ent s  e f f ec t i ve  on t he  Cl os i ng Dat e ,  except  t ha t  Res i gni ng Agent  s ha l l  di s bur s e  any f ees  or  i nt e r es t  due  and owi ng t o Lender s  under  t he  Exi s t i ng Cr edi t  Agr eem ent  on t he  Cl os i ng Dat e .  15. 20 Recover y of  Er r oneous  Paym ent s .  W i t hout  l i m i t a t i on of  any ot her  pr ovi s i on i n t hi s  Agr eem ent ,  i f  a t  any t i m e  t he  Agent  m akes  a  paym ent  her eunder  i n e r r or  t o any Lender  or  any I s s ui ng Bank,  each a  ( " Cr edi t  Par t y”) ,  whe t her  or  not  i n r es pec t  of  an Obl i ga t i on due  and owi ng by t he  Bor r ower  a t  s uch t i m e ,  wher e  s uch paym ent  i s  a  Res c i ndabl e  Am ount ,  t hen i n any s uch event ,  each Cr edi t  Par t y r ece i vi ng a  Res c i ndabl e  Am ount  s ever a l l y agr ees  t o r epay t o t he  Agent  f or t hwi t h on dem and t he  Res c i ndabl e  Am ount  r ece i ved by s uch Cr edi t  Par t y i n i m m edi a t e l y ava i l abl e  f unds  i n t he  cur r ency s o r ece i ved,  wi t h i nt e r es t  t he r eon,  f or  each day f r om  and i nc l udi ng t he  da t e  s uch Res c i ndabl e  Am ount  i s  r ece i ved by i t  t o but  exc l udi ng t he  da t e  of  paym ent  t o t he  Agent ,  a t  t he  gr ea t e r  of  t he  Feder a l  Funds  Ra t e  and a  r a t e  de t e r m i ned by t he  Agent  i n

accor dance  wi t h banki ng i ndus t r y r ul es  on i nt e r bank com pens a t i on.  Each Cr edi t  Par t y i r r evocabl y wai ves  any and a l l  de f ens es ,  i nc l udi ng any " di s char ge  f or  va l ue”  ( under  whi ch a  c r edi t or  m i ght  ot her wi s e  c l a i m  a  r i ght  t o r e t a i n f unds  m i s t akenl y pa i d by a  t hi r d par t y i n r es pec t  of  a  debt  owed by anot her )  or  s i m i l a r  de f ens e  t o i t s  obl i ga t i on t o r e t ur n any Res c i ndabl e  Am ount .  The  Agent  s ha l l  i nf or m  each Cr edi t  Par t y pr om pt l y upon de t e r m i ni ng t ha t  any paym ent  m ade  t o s uch Cr edi t  Par t y com pr i s ed,  i n whol e  or  i n par t ,  a  Res c i ndabl e  Am ount .



 

92 126471205_8 166393043_2 16 W I THHOLDI NG TAXES.  16. 1 Paym ent s .  Al l  paym ent s  under  t he  Loan Docum ent s  wi l l  be  m ade  f r ee  and c l ea r  of ,  and wi t hout  deduc t i on or  wi t hhol di ng f or ,  any pr es ent  or  f ut ur e  I ndem ni f i ed Taxes ,  and i n t he  event  any deduc t i on or  wi t hhol di ng of  I ndem ni f i ed Taxes  i s  r equi r ed,  Bor r ower  s ha l l  com pl y wi t h t he  next  s ent ence  of  t hi s  Sec t i on 16. 1.  I f  any I ndem ni f i ed Taxes  a r e  s o l evi ed or  i m pos ed,  Bor r ower  agr ees  t o pay t he  f ul l  am ount  of  s uch I ndem ni f i ed Taxes  and s uch addi t i ona l  am ount s  as  m ay be  neces s a r y s o t ha t  ever y paym ent  of  a l l  am ount s  due  under  t hi s  Agr eem ent ,  any not e ,  or  Loan Docum ent ,  i nc l udi ng any am ount  pa i d pur s uant  t o t hi s  Sec t i on 16. 1 a f t e r  wi t hhol di ng or  deduc t i on f or  or  on account  of  any I ndem ni f i ed Taxes ,  wi l l  not  be  l es s  t han t he  am ount  pr ovi ded f or  he r e i n.  Bor r ower  wi l l  f ur ni s h t o Agent  as  pr om pt l y as  pos s i bl e  a f t e r  t he  da t e  t he  paym ent  of  any I ndem ni f i ed Tax i s  due  pur s uant  t o appl i cabl e  l aw,  ce r t i f i ed copi es  of  t ax r ece i pt s  evi denc i ng s uch paym ent  by Bor r ower .  Bor r ower  agr ees
t o pay any pr es ent  or  f ut ur e  s t am p,  va l ue  added or  docum ent a r y t axes  or  any ot her  exc i s e  or  pr oper t y t axes ,  char ges ,  or  s i m i l a r  l evi es  t ha t  a r i s e  f r om  any paym ent  m ade  her eunder  or  f r om  t he  execut i on,  de l i ve r y,  pe r f or m ance ,  r ecor da t i on,  or  f i l i ng of ,  or  ot her wi s e  wi t h r es pec t  t o t hi s  Agr eem ent  or  any ot her  Loan Docum ent .  16. 2 Exem pt i ons .  ( a )  I f  a  Lender  or  Par t i c i pant  i s  ent i t l ed t o c l a i m  an exem pt i on or  r educ t i on f r om  Uni t ed St a t es  wi t hhol di ng t ax,  s uch Lender  or  Par t i c i pant  agr ees  wi t h and i n f avor  of  Agent ,  t o de l i ve r  t o Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  one  of  t he  f ol l owi ng bef or e  r ece i vi ng i t s  f i r s t  paym ent  under  t hi s  Agr eem ent :  ( i )  i f  s uch Lender  or  Par t i c i pant  i s  ent i t l ed t o c l a i m  an exem pt i on f r om  Uni t ed St a t es  wi t hhol di ng t ax pur s uant  t o t he  por t f ol i o i nt e r es t  except i on,  ( A)  a  s t a t em ent  of  t he  Lender  or  Par t i c i pant ,  s i gned under  pena l t y of  pe r j ur y,  t ha t  i t  i s  not  a  ( I )  a  " bank”  as  des cr i bed i n Sec t i on 881( c ) ( 3) ( A)  of  t he  I RC,  ( I I )  a  10%  s har ehol der  of

Bor r ower  ( wi t hi n t he  m eani ng of  Sec t i on 871( h) ( 3) ( B)  of  t he  I RC) ,  or  ( I I I )  a  cont r ol l ed f or e i gn cor por a t i on r e l a t ed t o Bor r ower  wi t hi n t he  m eani ng of  Sec t i on 864( d) ( 4)  of  t he  I RC,  and ( B)  a  pr oper l y com pl e t ed and execut ed I RS For m  W - 8BEN,  For m  W - 8BEN- E or  For m  W - 8I M Y ( wi t h pr oper  a t t achm ent s ) ,  a s  appl i cabl e ;  ( i i )  i f  s uch Lender  or  Par t i c i pant  i s  ent i t l ed t o c l a i m  an exem pt i on f r om ,  or  a  r educ t i on of ,  wi t hhol di ng t ax under  a  Uni t ed St a t es  t ax t r ea t y,  a  pr oper l y com pl e t ed and execut ed copy of  I RS For m  W - 8BEN or  For m  W - 8BEN- E,  as  appl i cabl e ;  ( i i i )  i f  s uch Lender  or  Par t i c i pant  i s  ent i t l ed t o c l a i m  t ha t  i nt e r es t  pa i d under  t hi s  Agr eem ent  i s  exem pt  f r om  Uni t ed St a t es  wi t hhol di ng t ax becaus e  i t  i s  e f f ec t i ve l y connec t ed wi t h a  Uni t ed St a t es  t r ade  or  bus i nes s  of  s uch Lender ,  a  pr oper l y com pl e t ed and execut ed copy of  I RS For m  W - 8ECI ;  ( i v)  i f  s uch Lender  or  Par t i c i pant  i s  ent i t l ed t o c l a i m  t ha t  i nt e r es t  pa i d under  t hi s  Agr eem ent  i s  exem pt  f r om  Uni t ed St a t es  wi t hhol di ng t ax becaus e  s uch Lender  or  Par t i c i pant  s e r ves  as  an
i nt e r m edi a r y,  a  pr oper l y com pl e t ed and execut ed copy of  I RS For m  W -  8I M Y ( wi t h pr oper  a t t achm ent s ) ;  or  ( v)  a  pr oper l y com pl e t ed and execut ed copy of  any ot her  f or m  or  f or m s ,  i nc l udi ng I RS For m  W - 9,  as  m ay be  r equi r ed under  t he  I RC or  ot her  l aws  of  t he  Uni t ed St a t es  as



 

93 126471205_8 166393043_2 a  condi t i on t o exem pt i on f r om ,  or  r educ t i on of ,  Uni t ed St a t es  wi t hhol di ng or  backup wi t hhol di ng t ax,  or  ( vi )  a  pr oper l y com pl e t ed f or m  or  f or m s ,  and ot her  r equi r ed docum ent a t i on ( t o be  des i gna t ed under  Sec t i ons  1471 and 1472 of  t he  Code)  t o c l a i m  an exem pt i on f r om  any wi t hhol di ng t ax i m pos ed under  FATCA.  ( b)  Each Lender  or  Par t i c i pant  s ha l l  pr ovi de  new f or m s  ( or  s ucces s or  f or m s )  upon t he  expi r a t i on or  obs ol es cence  of  any pr evi ous l y de l i ve r ed f or m s  and t o pr om pt l y not i f y Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  of  any change  i n c i r cum s t ances  whi ch woul d m odi f y or  r ender  i nva l i d any c l a i m ed exem pt i on or  r educ t i on.  ( c )  I f  a  Lender  or  Par t i c i pant  c l a i m s  an exem pt i on f r om  wi t hhol di ng t ax i n a  j ur i s di c t i on ot her  t han t he  Uni t ed St a t es ,  s uch Lender  or  s uch Par t i c i pant  agr ees  wi t h and i n f avor  of  Agent ,  t o de l i ve r  t o Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  any s uch f or m  or  f or m s ,  as  m ay be  r equi r ed under
t he  l aws  of  s uch j ur i s di c t i on as  a  condi t i on t o exem pt i on f r om ,  or  r educ t i on of ,  f or e i gn wi t hhol di ng or  backup wi t hhol di ng t ax bef or e  r ece i vi ng i t s  f i r s t  paym ent  under  t hi s  Agr eem ent ,  but  onl y i f  s uch Lender  or  s uch Par t i c i pant  i s  l ega l l y abl e  t o de l i ve r  s uch f or m s ,  pr ovi ded,  t ha t  not hi ng i n t hi s  Sec t i on 16. 2( c )  s ha l l  r equi r e  a  Lender  or  Par t i c i pant  t o di s c l os e  any i nf or m at i on t ha t  i t  deem s  t o be  conf i dent i a l  ( i nc l udi ng wi t hout  l i m i t a t i on,  i t s  t ax r e t ur ns ) .  Each Lender  and each Par t i c i pant  s ha l l  pr ovi de  new f or m s  ( or  s ucces s or  f or m s )  upon t he  expi r a t i on or  obs ol es cence  of  any pr evi ous l y de l i ve r ed f or m s  and t o pr om pt l y not i f y Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  of  any change  i n c i r cum s t ances  whi ch woul d m odi f y or  r ender  i nva l i d any c l a i m ed exem pt i on or  r educ t i on.  ( d)  I f  a  Lender  or  Par t i c i pant  c l a i m s  exem pt i on f r om ,  or  r educ t i on of ,  wi t hhol di ng t ax and s uch Lender  or  Par t i c i pant  s e l l s ,  a s s i gns ,  gr ant s  a  pa r t i c i pa t i on i n,  or  ot her wi s e  t r ans f e r s  a l l  or  pa r t  of  t he

Obl i ga t i ons  of  Bor r ower  t o s uch Lender  or  Par t i c i pant ,  s uch Lender  or  Par t i c i pant  agr ees  t o not i f y Agent  ( or ,  i n t he  cas e  of  a  s a l e  of  a  pa r t i c i pa t i on i nt e r es t ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  of  t he  per cent age  am ount  i n whi ch i t  i s  no l onger  t he  benef i c i a l  owner  of  Obl i ga t i ons  of  Bor r ower  t o s uch Lender  or  Par t i c i pant .  To t he  ext ent  of  s uch per cent age  am ount ,  Agent  wi l l  t r ea t  s uch Lender ’ s  or  s uch Par t i c i pant ’ s  docum ent a t i on pr ovi ded pur s uant  t o Sec t i on 16. 2( a )  or  16. 2( c )  as  no l onger  va l i d.  W i t h r es pec t  t o s uch per cent age  am ount ,  s uch Par t i c i pant  or  As s i gnee  m ay pr ovi de  new docum ent a t i on,  pur s uant  t o Sec t i on 16. 2( a )  or  16. 2( c ) ,  i f  appl i cabl e .  Bor r ower  agr ees  t ha t  each Par t i c i pant  s ha l l  be  ent i t l ed t o t he  benef i t s  of  t hi s  Sec t i on 16 wi t h r es pec t  t o i t s  pa r t i c i pa t i on i n any por t i on of  t he  Com m i t m ent s  and t he  Obl i ga t i ons  s o l ong as  s uch Par t i c i pant  com pl i es  wi t h t he  obl i ga t i ons  s e t  f or t h i n t hi s  Sec t i on 16 wi t h r es pec t  t he r e t o.  ( e )  I f  a  paym ent  m ade  t o a  Lender  under  any Loan Docum ent  woul d be  s ubj ec t  t o U. S.
f eder a l  i ncom e wi t hhol di ng Tax i m pos ed by FATCA i f  s uch Lender  wer e  t o f a i l  t o com pl y wi t h t he  appl i cabl e  r epor t i ng r equi r em ent s  of  FATCA ( i nc l udi ng t hos e  cont a i ned i n Sec t i on 1471( b)  or  1472( b)  of  t he  I RC,  as  appl i cabl e ) ,  s uch Lender  s ha l l  de l i ve r  t o Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  a t  t he  t i m e  or  t i m es  pr es c r i bed by l aw and a t  s uch t i m e  or  t i m es  r eas onabl y r eques t ed by Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t he  Lender  gr ant i ng t he  par t i c i pa t i on)  s uch docum ent a t i on pr es c r i bed by appl i cabl e  l aw ( i nc l udi ng as  pr es c r i bed by Sec t i on 1471( b) ( 3) ( C) ( i )  of  t he  I RC)  and s uch addi t i ona l  docum ent a t i on r eas onabl y



 

94 126471205_8 166393043_2 r eques t ed by Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t he  Lender  gr ant i ng t he  par t i c i pa t i on)  as  m ay be  neces s a r y f or  Agent  or  Bor r ower  t o com pl y wi t h t he i r  obl i ga t i ons  under  FATCA and t o de t e r m i ne  t ha t  s uch Lender  has  com pl i ed wi t h s uch Lender ’ s  obl i ga t i ons  under  FATCA or  t o de t e r m i ne  t he  am ount  t o deduc t  and wi t hhol d f r om  s uch paym ent .  Sol e l y f or  pur pos es  of  t hi s  c l aus e  ( e ) ,  " FATCA” s ha l l  i nc l ude  any am endm ent s  m ade  t o FATCA af t e r  t he  da t e  of  t hi s  Agr eem ent .  16. 3 Reduc t i ons .  ( a )  I f  a  Lender  or  a  Par t i c i pant  i s  s ubj ec t  t o an appl i cabl e  wi t hhol di ng t ax,  Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t he  Lender  gr ant i ng t he  par t i c i pa t i on)  m ay wi t hhol d f r om  any paym ent  t o s uch Lender  or  s uch Par t i c i pant  an am ount  equi va l ent  t o t he  appl i cabl e  wi t hhol di ng t ax.  I f  t he  f or m s  or  ot her  docum ent a t i on r equi r ed by Sec t i on 16. 2( a )  or  16. 2( c )  a r e  not  de l i ve r ed t o Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on) ,  t hen Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng
t he  par t i c i pa t i on)  m ay wi t hhol d f r om  any paym ent  t o s uch Lender  or  s uch Par t i c i pant  not  pr ovi di ng s uch f or m s  or  ot her  docum ent a t i on an am ount  equi va l ent  t o t he  appl i cabl e  wi t hhol di ng t ax.  ( b)  I f  t he  I nt e r na l  Revenue  Ser vi ce  or  any ot her  Gover nm ent a l  Aut hor i t y of  t he  Uni t ed St a t es  or  ot her  j ur i s di c t i on as s e r t s  a  c l a i m  t ha t  Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on)  di d not  pr oper l y wi t hhol d t ax f r om  am ount s  pa i d t o or  f or  t he  account  of  any Lender  or  any Par t i c i pant  due  t o a  f a i l ur e  on t he  par t  of  t he  Lender  or  any Par t i c i pant  ( becaus e  t he  appr opr i a t e  f or m  was  not  de l i ve r ed,  was  not  pr oper l y execut ed,  or  becaus e  s uch Lender  f a i l ed t o not i f y Agent  ( or  s uch Par t i c i pant  f a i l ed t o not i f y t he  Lender  gr ant i ng t he  par t i c i pa t i on)  of  a  change  i n c i r cum s t ances  whi ch r ender ed t he  exem pt i on f r om ,  or  r educ t i on of ,  wi t hhol di ng t ax i ne f f ec t i ve ,  or  f or  any ot her  r eas on)  s uch Lender  s ha l l  i ndem ni f y and hol d Agent  har m l es s  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  s uch Par t i c i pant  s ha l l  i ndem ni f y and hol d t he
Lender  gr ant i ng t he  par t i c i pa t i on har m l es s )  f or  a l l  am ount s  pa i d,  di r ec t l y or  i ndi r ec t l y,  by Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on) ,  a s  t ax or  ot her wi s e ,  i nc l udi ng pena l t i es  and i nt e r es t ,  and i nc l udi ng any t axes  i m pos ed by any j ur i s di c t i on on t he  am ount s  payabl e  t o Agent  ( or ,  i n t he  cas e  of  a  Par t i c i pant ,  t o t he  Lender  gr ant i ng t he  par t i c i pa t i on onl y)  under  t hi s  Sec t i on 16,  t oge t her  wi t h a l l  cos t s  and expens es  ( i nc l udi ng a t t or neys ’  f ees  and expens es ) .  The  obl i ga t i on of  t he  Lender s  and t he  Par t i c i pant s  under  t hi s  s ubs ec t i on s ha l l  s ur vi ve  t he  paym ent  of  a l l  Obl i ga t i ons  and t he  r es i gna t i on or  r epl acem ent  of  Agent .  16. 4 Ref unds .  I f  Agent  or  a  Lender  de t e r m i nes ,  i n i t s  s ol e  di s c r e t i on,  t ha t  i t  has  r ece i ved a  r e f und of  any I ndem ni f i ed Taxes  t o whi ch Bor r ower  has  pa i d addi t i ona l  am ount s  pur s uant  t o t hi s  Sec t i on 16,  s o l ong as  no Def aul t  or  Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  i t  s ha l l  pay over  s uch r e f und t o Bor r ower  ( but  onl y t o t he  ext ent  of  paym ent s  m ade ,  or  addi t i ona l  am ount s

pa i d,  by Bor r ower  under  t hi s  Sec t i on 16 wi t h r es pec t  t o I ndem ni f i ed Taxes  gi vi ng r i s e  t o s uch a  r e f und) ,  ne t  of  a l l  out - of - pocke t  expens es  of  Agent  or  s uch Lender  and wi t hout  i nt e r es t  ( ot her  t han any i nt e r es t  pa i d by t he  appl i cabl e  Gover nm ent a l  Aut hor i t y wi t h r es pec t  t o s uch a  r e f und) ;  pr ovi ded,  t ha t  Bor r ower ,  upon t he  r eques t  of  Agent  or  s uch Lender ,  agr ees  t o r epay t he  am ount  pa i d over  t o Bor r ower  ( pl us  any pena l t i es ,  i nt e r es t  or  ot her  char ges ,  i m pos ed by t he  appl i cabl e  Gover nm ent a l  Aut hor i t y,  ot her  t han s uch pena l t i es ,  i nt e r es t  or  ot her  char ges  i m pos ed as  a  r es ul t  of  t he  wi l l f ul  m i s conduc t  or  gr os s  negl i gence  of  Agent  her eunder )  t o Agent  or  s uch Lender  i n t he  event  Agent  or  s uch Lender  i s  r equi r ed t o r epay s uch r e f und t o s uch Gover nm ent a l  Aut hor i t y.  Not wi t hs t andi ng anyt hi ng i n t hi s  Agr eem ent  t o t he  cont r a r y,  t hi s  Sec t i on 16 s ha l l  not  be  cons t r ued



 

95 126471205_8 166393043_2 t o r equi r e  Agent  or  any Lender  t o m ake  ava i l abl e  i t s  t ax r e t ur ns  ( or  any ot her  i nf or m at i on whi ch i t  deem s  conf i dent i a l )  t o Bor r ower  or  any ot her  Per s on.  17 GENERAL PROVI SI ONS.  17. 1 Ef f ec t i venes s .  Thi s  Agr eem ent  s ha l l  be  bi ndi ng and deem ed e f f ec t i ve  when execut ed by Bor r ower ,  Agent ,  and each Lender  whos e  s i gna t ur e  i s  pr ovi ded f or  on t he  s i gna t ur e  pages  her eof .  17. 2 Sec t i on Headi ngs .  Headi ngs  and num ber s  have  been s e t  f or t h her e i n f or  conveni ence  onl y.  Unl es s  t he  cont r a r y i s  com pel l ed by t he  cont ext ,  ever yt hi ng cont a i ned i n each Sec t i on appl i es  equa l l y t o t hi s  ent i r e  Agr eem ent .  17. 3 I nt e r pr e t a t i on.  Ne i t her  t hi s  Agr eem ent  nor  any uncer t a i nt y or  am bi gui t y her e i n s ha l l  be  cons t r ued aga i ns t  t he  Lender  Gr oup or  Bor r ower ,  whe t her  under  any r ul e  of  cons t r uc t i on or  ot her wi s e .  On t he  cont r a r y,  t hi s  Agr eem ent  has  been r evi ewed by a l l  pa r t i es  and s ha l l  be  cons t r ued and i nt e r pr e t ed accor di ng t o t he  or di nar y m eani ng of  t he  wor ds  us ed s o as  t o accom pl i s h f a i r l y t he  pur pos es  and i nt ent i ons  of  a l l  pa r t i es  her e t o.  17. 4
Sever abi l i t y of  Pr ovi s i ons .  Each pr ovi s i on of  t hi s  Agr eem ent  s ha l l  be  s ever abl e  f r om  ever y ot her  pr ovi s i on of  t hi s  Agr eem ent  f or  t he  pur pos e  of  de t e r m i ni ng t he  l ega l  enf or ceabi l i t y of  any s pec i f i c  pr ovi s i on.  17. 5 Bank Pr oduc t  Pr ovi der s .  Each Bank Pr oduc t  Pr ovi der  i n i t s  capac i t y as  s uch s ha l l  be  deem ed a  t hi r d par t y benef i c i a r y her eof  and of  t he  pr ovi s i ons  of  t he  ot her  Loan Docum ent s  f or  pur pos es  of  any r e f e r ence  i n a  Loan Docum ent  t o t he  par t i es  f or  whom  Agent  i s  ac t i ng.  Agent  he r eby agr ees  t o ac t  as  agent  f or  s uch Bank Pr oduc t  Pr ovi der s  and,  by vi r t ue  of  ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  s ha l l  be  aut om at i ca l l y deem ed t o have  appoi nt ed Agent  as  i t s  agent  and t o have  accept ed t he  benef i t s  of  t he  Loan Docum ent s .  I t  i s  under s t ood and agr eed t ha t  t he  r i ght s  and benef i t s  of  each Bank Pr oduc t  Pr ovi der  under  t he  Loan Docum ent s  cons i s t  exc l us i ve l y of  s uch Bank Pr oduc t  Pr ovi der ’ s  be i ng a  benef i c i a r y of  t he  Li ens  and s ecur i t y i nt e r es t s  ( and,  i f  appl i cabl e ,  guar ant ees )  gr ant ed t o Agent  and t he

r i ght  t o s har e  i n paym ent s  and col l ec t i ons  out  of  t he  Col l a t e r a l  as  m or e  f ul l y s e t  f or t h her e i n.  I n addi t i on,  each Bank Pr oduc t  Pr ovi der ,  by vi r t ue  of  ent e r i ng i nt o a  Bank Pr oduc t  Agr eem ent ,  s ha l l  be  aut om at i ca l l y deem ed t o have  agr eed t ha t  Agent  s ha l l  have  t he  r i ght ,  but  s ha l l  have  no obl i ga t i on,  t o es t abl i s h,  m ai nt a i n,  r e l ax,  or  r e l eas e  r es e r ves  i n r es pec t  of  t he  Bank Pr oduc t  Obl i ga t i ons  and t ha t  i f  r es e r ves  a r e  es t abl i s hed t her e  i s  no obl i ga t i on on t he  par t  of  Agent  t o de t e r m i ne  or  i ns ur e  whe t her  t he  am ount  of  any s uch r es e r ve  i s  appr opr i a t e  or  not .  I n connec t i on wi t h any s uch di s t r i but i on of  paym ent s  or  pr oceeds  of  Col l a t e r a l ,  Agent  s ha l l  be  ent i t l ed t o as s um e no am ount s  a r e  due  or  owi ng t o any Bank Pr oduc t  Pr ovi der  unl es s  s uch Bank Pr oduc t  Pr ovi der  has  pr ovi ded a  wr i t t en ce r t i f i ca t i on ( s e t t i ng ‘ f or t h a  r eas onabl y de t a i l ed ca l cul a t i on)  t o Agent  as  t o t he  am ount s  t ha t  a r e  due  and owi ng t o i t  and s uch wr i t t en ce r t i f i ca t i on i s  r ece i ved by Agent  a  r eas onabl e  per i od of  t i m e  pr i or  t o t he  m aki ng of  s uch di s t r i but i on.  Agent  s ha l l
have  no obl i ga t i on t o ca l cul a t e  t he  am ount  due  and payabl e  wi t h r es pec t  t o any Bank Pr oduc t s ,  but  m ay r e l y upon t he  wr i t t en ce r t i f i ca t i on of  t he  am ount  due  and payabl e  f r om  t he  appl i cabl e  Bank Pr oduc t  Pr ovi der .  I n t he  abs ence  of  an upda t ed ce r t i f i ca t i on,  Agent  s ha l l  be  ent i t l ed t o as s um e t ha t  t he  am ount  due  and payabl e  t o t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  i s  t he  am ount  l as t  ce r t i f i ed t o Agent  by s uch Bank Pr oduc t



 

96 126471205_8 166393043_2 Pr ovi der  as  be i ng due  and payabl e  ( l es s  any di s t r i but i ons  m ade  t o s uch Bank Pr oduc t  Pr ovi der  on account  t he r eof ) .  Bor r ower  m ay obt a i n Bank Pr oduc t s  f r om  any Bank Pr oduc t  Pr ovi der ,  a l t hough Bor r ower  i s  not  r equi r ed t o do s o.  Bor r ower  acknowl edges  and agr ees  t ha t  no Bank Pr oduc t  Pr ovi der  has  com m i t t ed t o pr ovi de  any Bank Pr oduc t s  and t ha t  t he  pr ovi di ng of  Bank Pr oduc t s  by any Bank Pr oduc t  Pr ovi der  i s  i n t he  s ol e  and abs ol ut e  di s c r e t i on of  s uch Bank Pr oduc t  Pr ovi der .  Not wi t hs t andi ng anyt hi ng t o t he  cont r a r y i n t hi s  Agr eem ent  or  any ot her  Loan Docum ent ,  no pr ovi der  or  hol der  of  any Bank Pr oduc t  s ha l l  have  any vot i ng or  appr ova l  r i ght s  he r eunder  ( or  be  deem ed a  Lender )  s ol e l y by vi r t ue  of  i t s  s t a t us  as  t he  pr ovi der  or  hol der  of  s uch agr eem ent s  or  pr oduc t s  or  t he  Obl i ga t i ons  owi ng t her eunder ,  nor  s ha l l  t he  cons ent  of  any s uch pr ovi der  or  hol der  be  r equi r ed ( ot her  t han i n t he i r  capac i t i es  as  Lender s ,  t o t he  ext ent  appl i cabl e )  f or  any m at t e r  he r eunder  or  under  any of  t he  ot her  Loan Docum ent s ,  i nc l udi ng as  t o
any m at t e r  r e l a t i ng t o t he  Col l a t e r a l  or  t he  r e l eas e  of  Col l a t e r a l  or  Guar ant or s .  17. 6 Debt or - Cr edi t or  Re l a t i ons hi p.  The  r e l a t i ons hi p be t ween t he  Lender s  and Agent ,  on t he  one  hand,  and t he  Loan Par t i es ,  on t he  ot her  hand,  i s  s ol e l y t ha t  of  c r edi t or  and debt or .  No m em ber  of  t he  Lender  Gr oup has  ( or  s ha l l  be  deem ed t o have)  any f i duc i a r y r e l a t i ons hi p or  dut y t o any Loan Par t y a r i s i ng out  of  or  i n connec t i on wi t h t he  Loan Docum ent s  or  t he  t r ans ac t i ons  cont em pl a t ed t he r eby,  and t her e  i s  no agency or  j oi nt  vent ur e  r e l a t i ons hi p be t ween t he  m em ber s  of  t he  Lender  Gr oup,  on t he  one  hand,  and t he  Loan Par t i es ,  on t he  ot her  hand,  by vi r t ue  of  any Loan Docum ent  or  any t r ans ac t i on cont em pl a t ed t he r e i n.  17. 7 Count e r par t s ;  El ec t r oni c  Execut i on.  Thi s  Agr eem ent  and any docum ent ,  am endm ent ,  appr ova l ,  cons ent ,  i nf or m at i on,  not i ce ,  ce r t i f i ca t e ,  r eques t ,  s t a t em ent ,  di s c l os ur e  or  aut hor i za t i on r e l a t ed t o t hi s  Agr eem ent  ( each a  " Com m uni ca t i on”) ,  i nc l udi ng Com m uni ca t i ons  r equi r ed t o be  i n wr i t i ng,  m ay be  i n t he  f or m  of  an El ec t r oni c  Recor d

and m ay be  execut ed us i ng El ec t r oni c  Si gna t ur es .  Bor r ower  agr ees  t ha t  any El ec t r oni c  Si gna t ur e  on or  as s oc i a t ed wi t h any Com m uni ca t i on s ha l l  be  va l i d and bi ndi ng on Bor r ower  t o t he  s am e ext ent  as  a  m anua l ,  or i gi na l  s i gna t ur e ,  and t ha t  any Com m uni ca t i on ent e r ed i nt o by El ec t r oni c  Si gna t ur e ,  wi l l  cons t i t ut e  t he  l ega l ,  va l i d and bi ndi ng obl i ga t i on of  Bor r ower  enf or ceabl e  aga i ns t  s uch i n accor dance  wi t h t he  t e r m s  t her eof  t o t he  s am e ext ent  as  i f  a  m anua l l y execut ed or i gi na l  s i gna t ur e  was  de l i ver ed.  Any Com m uni ca t i on m ay be  execut ed i n as  m any count e r par t s  as  neces s a r y or  conveni ent ,  i nc l udi ng bot h paper  and e l ec t r oni c  count e r par t s ,  but  a l l  s uch count e r par t s  a r e  one  and t he  s am e Com m uni ca t i on.  For  t he  avoi dance  of  doubt ,  t he  aut hor i za t i on under  t hi s  pa r agr aph m ay i nc l ude ,  wi t hout  l i m i t a t i on,  us e  or  accept ance  by t he  Agent  and each of  t he  Lender s  of  a  m anua l l y s i gned paper  Com m uni ca t i on whi ch has  been conver t ed i nt o e l ec t r oni c  f or m  ( s uch as  s canned i nt o PDF f or m at ) ,  or  an e l ec t r oni ca l l y s i gned Com m uni ca t i on conver t ed
i nt o anot her  f or m at ,  f or  t r ans m i s s i on,  de l i ve r y and/ or  r e t ent i on.  The  Agent  and each of  t he  Lender s  m ay,  a t  i t s  opt i on,  c r ea t e  one  or  m or e  copi es  of  any Com m uni ca t i on i n t he  f or m  of  an i m aged El ec t r oni c  Recor d ( " El ec t r oni c  Copy”) ,  whi ch s ha l l  be  deem ed c r ea t ed i n t he  or di nar y cour s e  of  t he  s uch Per s on’ s  bus i nes s ,  and des t r oy t he  or i gi na l  paper  docum ent .  Al l  Com m uni ca t i ons  i n t he  f or m  of  an El ec t r oni c  Recor d,  i nc l udi ng an El ec t r oni c  Copy,  s ha l l  be  cons i der ed an or i gi na l  f or  a l l  pur pos es ,  and s ha l l  have  t he  s am e l ega l  e f f ec t ,  va l i di t y and enf or ceabi l i t y as  a  paper  r ecor d.  Not wi t hs t andi ng anyt hi ng cont a i ned her e i n t o t he  cont r a r y,  t he  Agent  i s  under  no obl i ga t i on t o accept  an El ec t r oni c  Si gna t ur e  i n any f or m  or  i n any f or m at  unl es s  expr es s l y agr eed t o by t he  Agent  pur s uant  t o pr ocedur es  appr oved by i t ;  pr ovi ded,  f ur t her ,  wi t hout  l i m i t i ng t he  f or egoi ng,  ( a )  t o t he  ext ent  t he  Agent  has  agr eed t o accept  s uch El ec t r oni c  Si gna t ur e ,  t he  Agent  and each of  t he  Lender s  s ha l l  be  ent i t l ed t o r e l y on any s uch El ec t r oni c  Si gna t ur e

pur por t edl y gi ven by or  on beha l f  of  t he  Bor r ower



 

97 126471205_8 166393043_2 wi t hout  f ur t her  ve r i f i ca t i on and ( b)  upon t he  r eques t  of  t he  Agent  or  any Lender ,  any El ec t r oni c  Si gna t ur e  s ha l l  be  pr om pt l y f ol l owed by s uch m anua l l y execut ed count e r par t  but  t he  f a i l ur e  t o de l i ve r  a  m anua l l y execut ed count e r par t  s ha l l  not  a f f ec t  t he  va l i di t y,  enf or ceabi l i t y,  and bi ndi ng e f f ec t  of  any Com m uni ca t i on.  The  f or egoi ng s ha l l  appl y t o each ot her  Loan Docum ent  m ut a t i s  m ut andi s .  For  pur pos es  her eof ,  " El ec t r oni c  Recor d”  and " El ec t r oni c  Si gna t ur e”  s ha l l  have  t he  m eani ngs  as s i gned t o t hem ,  r es pec t i ve l y,  by 15 USC §7006,  as  i t  m ay be  am ended f r om  t i m e  t o t i m e .  17. 8 Revi va l  and Re i ns t a t em ent  of  Obl i ga t i ons ;  Cer t a i n W ai ver s .  I f  any m em ber  of  t he  Lender  Gr oup or  any Bank Pr oduc t  Pr ovi der  r epays ,  r e f unds ,  r es t or es ,  or  r e t ur ns  i n whol e  or  i n par t ,  any paym ent  or  pr oper t y ( i nc l udi ng any pr oceeds  of  Col l a t e r a l )  pr evi ous l y pa i d or  t r ans f e r r ed t o s uch m em ber  of  t he  Lender  Gr oup or  s uch Bank Pr oduc t  Pr ovi der  i n f ul l  or  pa r t i a l  s a t i s f ac t i on of  any Obl i ga t i on or  on account  of  any ot her  obl i ga t i on
of  any Loan Par t y under  any Loan Docum ent  or  any Bank Pr oduc t  Agr eem ent ,  becaus e  t he  paym ent ,  t r ans f e r ,  or  t he  i ncur r ence  of  t he  obl i ga t i on s o s a t i s f i ed i s  as s e r t ed or  dec l a r ed t o be  voi d,  voi dabl e ,  or  ot her wi s e  r ecover abl e  under  any l aw r e l a t i ng t o c r edi t or s ’  r i ght s ,  i nc l udi ng pr ovi s i ons  of  t he  Bankr upt cy Code  r e l a t i ng t o f r audul ent  t r ans f e r s ,  pr e f e r ences ,  or  ot her  voi dabl e  or  r ecover abl e  obl i ga t i ons  or  t r ans f e r s  ( each,  a  " Voi dabl e  Tr ans f e r ” ) ,  or  becaus e  s uch m em ber  of  t he  Lender  Gr oup or  Bank Pr oduc t  Pr ovi der  e l ec t s  t o do s o on t he  r eas onabl e  advi ce  of  i t s  couns e l  i n connec t i on wi t h a  c l a i m  t ha t  t he  paym ent ,  t r ans f e r ,  or  i ncur r ence  i s  or  m ay be  a  Voi dabl e  Tr ans f e r ,  t hen,  as  t o any s uch Voi dabl e  Tr ans f e r ,  or  t he  am ount  t he r eof  t ha t  s uch m em ber  of  t he  Lender  Gr oup or  Bank Pr oduc t  Pr ovi der  e l ec t s  t o r epay,  r es t or e ,  or  r e t ur n ( i nc l udi ng pur s uant  t o a  s e t t l em ent  of  any c l a i m  i n r es pec t  t he r eof ) ,  and as  t o a l l  r eas onabl e  cos t s ,  expens es ,  and a t t or neys ’  f ees  of  s uch m em ber  of  t he  Lender  Gr oup or  Bank Pr oduc t  Pr ovi der  r e l a t ed

t her e t o,  ( i )  t he  l i abi l i t y of  t he  Loan Par t i es  wi t h r es pec t  t o t he  am ount  or  pr oper t y pa i d,  r e f unded,  r es t or ed,  or  r e t ur ned wi l l  aut om at i ca l l y and i m m edi a t e l y be  r evi ved,  r e i ns t a t ed,  and r es t or ed and wi l l  exi s t  and ( i i )  Agent ’ s  Li ens  s ecur i ng s uch l i abi l i t y s ha l l  be  e f f ec t i ve ,  r evi ved,  and r em ai n i n f ul l  f or ce  and e f f ec t ,  i n each cas e ,  a s  f ul l y as  i f  s uch Voi dabl e  Tr ans f e r  had never  been m ade .  I f ,  pr i or  t o any of  t he  f or egoi ng,  ( A)  Agent ’ s  Li ens  s ha l l  have  been r e l eas ed or  t e r m i na t ed or  ( B)  any pr ovi s i on of  t hi s  Agr eem ent  s ha l l  have  been t e r m i na t ed or  cance l l ed,  Agent ’ s  Li ens ,  or  s uch pr ovi s i on of  t hi s  Agr eem ent ,  s ha l l  be  r e i ns t a t ed i n f ul l  f or ce  and e f f ec t  and s uch pr i or  r e l eas e ,  t e r m i na t i on,  cance l l a t i on or  s ur r ender  s ha l l  not  di m i ni s h,  r e l eas e ,  di s char ge ,  i m pa i r  or  ot her wi s e  a f f ec t  t he  obl i ga t i on of  any Loan Par t y i n r es pec t  of  s uch l i abi l i t y or  any Col l a t e r a l  s ecur i ng s uch l i abi l i t y.  17. 9 Conf i dent i a l i t y.  ( a )  Agent  and Lender s  each i ndi vi dua l l y ( and not  j oi nt l y or  j oi nt l y and s ever a l l y)  agr ee  t ha t  m at e r i a l ,  non- publ i c
i nf or m at i on r egar di ng Bor r ower  and i t s  Subs i di a r i es ,  t he i r  oper a t i ons ,  a s s e t s ,  and exi s t i ng and cont em pl a t ed bus i nes s  pl ans  ( " Conf i dent i a l  I nf or m at i on”)  s ha l l  be  t r ea t ed by Agent  and t he  Lender s  i n a  conf i dent i a l  m anner ,  and s ha l l  not  be  di s c l os ed by Agent  and t he  Lender s  t o Per s ons  who a r e  not  pa r t i es  t o t hi s  Agr eem ent ,  except :  ( i )  t o a t t or neys  f or  and ot her  advi s or s ,  account ant s ,  audi t or s ,  and cons ul t ant s  t o any m em ber  of  t he  Lender  Gr oup and t o em pl oyees ,  di r ec t or s  and of f i ce r s  of  any m em ber  of  t he  Lender  Gr oup ( t he  Per s ons  i n t hi s  c l aus e  ( i ) ,  " Lender  Gr oup Repr es ent a t i ves ” )  on a  " need t o know” bas i s  i n connec t i on wi t h t hi s  Agr eem ent  and t he  t r ans ac t i ons  cont em pl a t ed her eby and on a  conf i dent i a l  bas i s ,  ( i i )  t o Subs i di a r i es  and Af f i l i a t es  of  any m em ber  of  t he  Lender



 

98 126471205_8 166393043_2 Gr oup ( i nc l udi ng t he  Bank Pr oduc t  Pr ovi der s ) ,  pr ovi ded t ha t  any s uch Subs i di a r y or  Af f i l i a t e  s ha l l  be  r equi r ed t o r ece i ve  s uch i nf or m at i on her eunder  s ubj ec t  t o t he  t e r m s  of  t hi s  Sec t i on 17. 9,  ( i i i )  a s  m ay be  r equi r ed by r egul a t or y aut hor i t i e s  s o l ong as  s uch aut hor i t i e s  a r e  i nf or m ed of  t he  conf i dent i a l  na t ur e  of  s uch i nf or m at i on,  ( i v)  as  m ay be  r equi r ed by s t a t ut e ,  dec i s i on,  or  j udi c i a l  or  adm i ni s t r a t i ve  or der ,  r ul e ,  or  r egul a t i on;  pr ovi ded t ha t  ( x)  pr i or  t o any di s c l os ur e  under  t hi s  c l aus e  ( i v) ,  t he  di s c l os i ng par t y agr ees  t o pr ovi de  Bor r ower  wi t h pr i or  not i ce  t he r eof ,  t o t he  ext ent  t ha t  i t  i s  pr ac t i cabl e  t o do s o and t o t he  ext ent  t ha t  t he  di s c l os i ng par t y i s  pe r m i t t ed t o pr ovi de  s uch pr i or  not i ce  t o Bor r ower  pur s uant  t o t he  t e r m s  of  t he  appl i cabl e  s t a t ut e ,  dec i s i on,  or  j udi c i a l  or  adm i ni s t r a t i ve  or der ,  r ul e ,  or  r egul a t i on and ( y)  any di s c l os ur e  under  t hi s  c l aus e  ( i v)  s ha l l  be  l i m i t ed t o t he  por t i on of  t he  Conf i dent i a l  I nf or m at i on as  m ay be  r equi r ed by s uch s t a t ut e ,  dec i s i on,  or  j udi c i a l  or
adm i ni s t r a t i ve  or der ,  r ul e ,  or  r egul a t i on,  ( v)  as  m ay be  agr eed t o i n advance  i n wr i t i ng by Bor r ower ,  ( vi )  a s  r eques t ed or  r equi r ed by any Gover nm ent a l  Aut hor i t y pur s uant  t o any s ubpoena  or  ot her  l ega l  pr oces s ,  pr ovi ded,  t ha t ,  ( x)  pr i or  t o any di s c l os ur e  under  t hi s  c l aus e  ( vi )  t he  di s c l os i ng par t y agr ees  t o pr ovi de  Bor r ower  wi t h pr i or  wr i t t en not i ce  t he r eof ,  t o t he  ext ent  t ha t  i t  i s  pr ac t i cabl e  t o do s o and t o t he  ext ent  t ha t  t he  di s c l os i ng par t y i s  pe r m i t t ed t o pr ovi de  s uch pr i or  wr i t t en not i ce  t o Bor r ower  pur s uant  t o t he  t e r m s  of  t he  s ubpoena  or  ot her  l ega l  pr oces s  and ( y)  any di s c l os ur e  under  t hi s  c l aus e  ( vi )  s ha l l  be  l i m i t ed t o t he  por t i on of  t he  Conf i dent i a l  I nf or m at i on as  m ay be  r equi r ed by s uch Gover nm ent a l  Aut hor i t y pur s uant  t o s uch s ubpoena  or  ot her  l ega l  pr oces s ,  ( vi i )  a s  t o any s uch i nf or m at i on t ha t  i s  or  becom es  gener a l l y ava i l abl e  t o t he  publ i c  ( ot her  t han as  a  r es ul t  of  pr ohi bi t ed di s c l os ur e  by Agent  or  t he  Lender s  or  t he  Lender  Gr oup Repr es ent a t i ves ) ,  ( vi i i )  i n connec t i on wi t h any as s i gnm ent ,  pa r t i c i pa t i on or
pl edge  of  any Lender ’ s  i nt e r es t  under  t hi s  Agr eem ent ,  pr ovi ded t ha t  pr i or  t o r ece i pt  of  Conf i dent i a l  I nf or m at i on any s uch as s i gnee ,  pa r t i c i pant ,  or  pl edgee  s ha l l  have  agr eed i n wr i t i ng t o r ece i ve  s uch Conf i dent i a l  I nf or m at i on e i t he r  s ubj ec t  t o t he  t e r m s  of  t hi s  Sec t i on 17. 9 or  pur s uant  t o conf i dent i a l i t y r equi r em ent s  s ubs t ant i a l l y s i m i l a r  t o t hos e  cont a i ned i n t hi s  Sec t i on 17. 9 ( and s uch Per s on m ay di s c l os e  s uch Conf i dent i a l  I nf or m at i on t o Per s ons  em pl oyed or  engaged by t hem  as  des cr i bed i n c l aus e  ( i )  above) ,  ( i x)  i n connec t i on wi t h any l i t i ga t i on or  ot her  adver s a r y pr oceedi ng i nvol vi ng par t i es  her e t o whi ch s uch l i t i ga t i on or  adver s a r y pr oceedi ng i nvol ves  c l a i m s  r e l a t ed t o t he  r i ght s  or  dut i es  of  s uch par t i es  under  t hi s  Agr eem ent  or  t he  ot her  Loan Docum ent s ;  pr ovi ded,  t ha t ,  pr i or  t o any di s c l os ur e  t o any Per s on ( ot her  t han any Loan Par t y,  Agent ,  any Lender ,  any of  t he i r  r es pec t i ve  Af f i l i a t es ,  or  t he i r  r es pec t i ve  couns e l )  under  t hi s  c l aus e  ( i x)  wi t h r es pec t  t o l i t i ga t i on i nvol vi ng any Per s on ( ot her  t han Bor r ower ,  Agent ,  any

Lender ,  any of  t he i r  r es pec t i ve  Af f i l i a t es ,  or  t he i r  r es pec t i ve  couns e l ) ,  t he  di s c l os i ng par t y agr ees  t o pr ovi de  Bor r ower  wi t h pr i or  wr i t t en not i ce  t he r eof ,  and ( x)  i n connec t i on wi t h,  and t o t he  ext ent  r eas onabl y neces s a r y f or ,  t he  exer c i s e  of  any s ecur ed c r edi t or  r em edy under  t hi s  Agr eem ent  or  under  any ot her  Loan Docum ent .  ( b)  Anyt hi ng i n t hi s  Agr eem ent  t o t he  cont r a r y not wi t hs t andi ng,  Agent  m ay di s c l os e  i nf or m at i on concer ni ng t he  t e r m s  and condi t i ons  of  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s  t o l oan s yndi ca t i on and pr i c i ng r epor t i ng s e r vi ces  or  i n i t s  m ar ke t i ng or  pr om ot i ona l  m at e r i a l s ,  wi t h s uch i nf or m at i on t o cons i s t  of  dea l  t e r m s  and ot her  i nf or m at i on cus t om ar i l y f ound i n s uch publ i ca t i ons  or  m ar ke t i ng or  pr om ot i ona l  m at e r i a l s  and m ay ot her wi s e  us e  t he  nam e,  l ogos ,  and ot her  i ns i gni a  of  Bor r ower  or  t he  ot her  Loan Par t i es  and t he  Com m i t m ent s  pr ovi ded her eunder  i n any " t om bs t one”  or  ot her  adver t i s em ent s ,  on i t s  webs i t e  or  i n ot her  m ar ke t i ng m at e r i a l s  of  t he  Agent .  ( c )  The  Loan Par t i es  her eby
acknowl edge  t ha t  Agent  or  i t s  Af f i l i a t es  m ay m ake  ava i l abl e  t o t he  Lender s  m at e r i a l s  or  i nf or m at i on pr ovi ded by or  on beha l f  of  Bor r ower  her eunder



 

99 126471205_8 166393043_2 ( col l ec t i ve l y,  " Bor r ower  M at e r i a l s ” )  by pos t i ng t he  Bor r ower  M at e r i a l s  on I nt r aLi nks ,  SyndTr ak or  anot her  s i m i l a r  e l ec t r oni c  s ys t em  ( t he  " Pl a t f or m ”)  and ce r t a i n of  t he  Lender s  m ay be  " publ i c -  s i de”  Lender s  ( i . e . ,  Lender s  t ha t  do not  wi s h t o r ece i ve  m at e r i a l  non- publ i c  i nf or m at i on wi t h r es pec t  t o t he  Loan Par t i es  or  t he i r  s ecur i t i e s )  ( each,  a  " Publ i c  Lender ” ) .  The  Loan Par t i es  s ha l l  be  deem ed t o have  aut hor i zed Agent  and i t s  Af f i l i a t es  and t he  Lender s  t o t r ea t  Bor r ower  M at e r i a l s  m ar ked " PUBLI C”  or  ot her wi s e  a t  any t i m e  f i l ed wi t h t he  SEC as  not  cont a i ni ng any m at e r i a l  non-  publ i c  i nf or m at i on wi t h r es pec t  t o t he  Loan Par t i es  or  t he i r  s ecur i t i e s  f or  pur pos es  of  Uni t ed St a t es  f eder a l  and s t a t e  s ecur i t i e s  l aws .  Al l  Bor r ower  M at e r i a l s  m ar ked " PUBLI C”  a r e  per m i t t ed t o be  m ade  ava i l abl e  t hr ough a  por t i on of  t he  Pl a t f or m  des i gna t ed as  " Publ i c  I nves t or ”  ( or  anot her  s i m i l a r  t e r m ) .  Agent  and i t s  Af f i l i a t es  and t he  Lender s  s ha l l  be  ent i t l ed t o t r ea t  any Bor r ower  M at e r i a l s  t ha t  a r e  not  m ar ked " PUBLI C”  or
t ha t  a r e  not  a t  any t i m e  f i l ed wi t h t he  SEC as  be i ng s ui t abl e  onl y f or  pos t i ng on a  por t i on of  t he  Pl a t f or m  not  m ar ked as  " Publ i c  I nves t or ”  ( or  s uch ot her  s i m i l a r  t e r m ) .  17. 10 Sur vi va l .  Al l  r epr es ent a t i ons  and war r ant i es  m ade  by t he  Loan Par t i es  i n t he  Loan Docum ent s  and i n t he  ce r t i f i ca t es  or  ot her  i ns t r um ent s  de l i ve r ed i n connec t i on wi t h or  pur s uant  t o t hi s  Agr eem ent  or  any ot her  Loan Docum ent  s ha l l  be  cons i der ed t o have  been r e l i ed upon by t he  ot her  pa r t i es  he r e t o and s ha l l  s ur vi ve  t he  execut i on and de l i ver y of  t he  Loan Docum ent s  and t he  m aki ng of  any Loans  and i s s uance  of  any Le t t e r s  of  Cr edi t ,  r egar dl es s  of  any i nves t i ga t i on m ade  by any s uch ot her  par t y or  on i t s  beha l f  and not wi t hs t andi ng t ha t  Agent ,  I s s ui ng Bank,  or  any Lender  m ay have  had not i ce  or  knowl edge  of  any Def aul t  or  Event  of  Def aul t  or  i ncor r ec t  r epr es ent a t i on or  war r ant y a t  t he  t i m e  any c r edi t  i s  ext ended her eunder ,  and s ha l l  cont i nue  i n f ul l  f or ce  and e f f ec t  as  l ong as  t he  pr i nc i pa l  of ,  or  any accr ued i nt e r es t  on,  any Loan or  any f ee  or  any ot her  am ount
payabl e  under  t hi s  Agr eem ent  i s  out s t andi ng or  unpa i d or  any Le t t e r  of  Cr edi t  i s  out s t andi ng and s o l ong as  t he  Com m i t m ent s  have  not  expi r ed or  been t e r m i na t ed.  17. 11 Pa t r i ot  Ac t .  Each Lender  t ha t  i s  s ubj ec t  t o t he  r equi r em ent s  of  t he  Pa t r i ot  Ac t  he r eby not i f i es  Bor r ower  t ha t  pur s uant  t o t he  r equi r em ent s  of  t he  Act ,  i t  i s  r equi r ed t o obt a i n,  ve r i f y and r ecor d i nf or m at i on t ha t  i dent i f i es  Bor r ower ,  whi ch i nf or m at i on i nc l udes  t he  nam e and addr es s  of  Bor r ower  and ot her  i nf or m at i on t ha t  wi l l  a l l ow s uch Lender  t o i dent i f y Bor r ower  i n accor dance  wi t h t he  Pa t r i ot  Ac t .  I n addi t i on,  i f  Agent  i s  r equi r ed by l aw or  r egul a t i on or  i nt e r na l  pol i c i es  t o do s o,  i t  s ha l l  have  t he  r i ght  t o per i odi ca l l y conduc t  ( a )  Pa t r i ot  Ac t  s ea r ches ,  OFAC/ PEP s ear ches ,  and cus t om ar y i ndi vi dua l  backgr ound checks  f or  t he  Loan Par t i es  and ( b)  OFAC/ PEP s ear ches  and cus t om ar y i ndi vi dua l  backgr ound checks  f or  t he  Loan Par t i es ’  s eni or  m anagem ent  and key pr i nc i pa l s ,  and Bor r ower  agr ees  t o cooper a t e  i n r es pec t  of  t he  conduc t  of  s uch s ear ches  and f ur t her  agr ees  t ha t

t he  r eas onabl e  cos t s  and char ges  f or  s uch s ear ches  s ha l l  cons t i t ut e  Lender  Gr oup Expens es  her eunder  and be  f or  t he  account  of  Bor r ower .  17. 12 I nt egr a t i on.  Thi s  Agr eem ent ,  t oge t her  wi t h t he  ot her  Loan Docum ent s ,  r e f l ec t s  t he  ent i r e  under s t andi ng of  t he  par t i es  wi t h r es pec t  t o t he  t r ans ac t i ons  cont em pl a t ed her eby and s ha l l  not  be  cont r adi c t ed or  qua l i f i ed by any ot her  agr eem ent ,  or a l  or  wr i t t en,  be f or e  t he  da t e  her eof .  The  f or egoi ng t o t he  cont r a r y not wi t hs t andi ng,  a l l  Bank Pr oduc t  Agr eem ent s ,  i f  any,  a r e  i ndependent  agr eem ent s  gover ned by t he  wr i t t en pr ovi s i ons  of  s uch Bank Pr oduc t  Agr eem ent s ,  whi ch wi l l  r em ai n i n f ul l  f or ce  and e f f ec t ,  unaf f ec t ed by any r epaym ent ,  pr epaym ent s ,  acce l e r a t i on,  r educ t i on,  i nc r eas e ,  or  change  i n t he  t e r m s  of  any c r edi t  ext ended her eunder ,  except  as  ot her wi s e  expr es s l y pr ovi ded i n s uch Bank Pr oduc t  Agr eem ent .



 

100 126471205_8 166393043_2 17. 13 No Se t - Of f .  Al l  paym ent s  m ade  by Bor r ower  her eunder  or  under  any not e  or  ot her  Loan Docum ent  wi l l  be  m ade  wi t hout  s e t of f ,  count e r c l a i m ,  or  ot her  de f ens e .  17. 14 Acknowl edgem ent  and Cons ent  t o Ba i l - I n of  EEA Fi nanc i a l  I ns t i t ut i ons .  Not wi t hs t andi ng anyt hi ng t o t he  cont r a r y i n any Loan Docum ent  or  i n any ot her  agr eem ent ,  a r r angem ent  or  under s t andi ng am ong t he  par t i es ,  each par t y her e t o acknowl edges  t ha t ,  wi t h r es pec t  t o any Lender  t ha t  i s  an EEA Fi nanc i a l  I ns t i t ut i on,  any l i abi l i t y of  s uch Lender  a r i s i ng under  a  Loan Docum ent ,  t o t he  ext ent  s uch l i abi l i t y i s  uns ecur ed,  m ay be  s ubj ec t  t o t he  wr i t e - down and conver s i on power s  of  an EEA Res ol ut i on Aut hor i t y,  and each par t y her e t o agr ees  and cons ent s  t o,  and acknowl edges  and agr ees  t o be  bound by,  ( a )  t he  appl i ca t i on of  any W r i t e - Down and Conver s i on Power s  by an EEA Res ol ut i on Aut hor i t y t o any s uch l i abi l i t y whi ch m ay be  payabl e  t o i t  by s uch Lender ;  and ( b)  t he  e f f ec t s  of  any Ba i l - i n Act i on on any s uch l i abi l i t y,  i nc l udi ng ( i )  a  r educ t i on i n f ul l  or
i n par t  or  cance l l a t i on of  any s uch l i abi l i t y;  ( i i )  a  conver s i on of  a l l ,  or  a  por t i on of ,  s uch l i abi l i t y i nt o s har es  or  ot her  i ns t r um ent s  of  owner s hi p i n s uch EEA Fi nanc i a l  I ns t i t ut i on,  i t s  pa r ent  ent i t y,  or  a  br i dge  i ns t i t ut i on t ha t  m ay be  i s s ued t o i t  or  ot her wi s e  conf e r r ed on i t ,  and t ha t  s uch s har es  or  ot her  i ns t r um ent s  of  owner s hi p wi l l  be  accept ed by i t  i n l i eu of  any r i ght s  wi t h r es pec t  t o any s uch l i abi l i t y under  any Loan Docum ent ;  or  ( i i i )  t he  var i a t i on of  t he  t e r m s  of  s uch l i abi l i t y i n connec t i on wi t h t he  exer c i s e  of  any W r i t e - Down and Conver s i on Power s .  17. 15 Acknowl edgm ent  Regar di ng Any Suppor t ed QFCs .  To t he  ext ent  t ha t  t he  Loan Docum ent s  pr ovi de  s uppor t ,  t hr ough a  guar ant ee  or  ot her wi s e ,  f or  any Hedge  Agr eem ent  or  any ot her  agr eem ent  or  i ns t r um ent  t ha t  i s  a  QFC ( s uch s uppor t ,  " QFC Cr edi t  Suppor t ” ,  and each s uch QFC,  a  " Suppor t ed QFC”) ,  t he  par t i es  acknowl edge  and agr ee  as  f ol l ows  wi t h r es pec t  t o t he  r es ol ut i on power  of  t he  Feder a l  Depos i t  I ns ur ance  Cor por a t i on under  t he  Feder a l  Depos i t  I ns ur ance  Act  and Ti t l e  I I  of

t he  Dodd- Fr ank W al l  St r ee t  Ref or m  and Cons um er  Pr ot ec t i on Act  ( t oge t her  wi t h t he  r egul a t i ons  pr om ul ga t ed t he r eunder ,  t he  " U. S.  Spec i a l  Res ol ut i on Regi m es ”)  i n r es pec t  of  s uch Suppor t ed QFC and QFC Cr edi t  Suppor t  ( wi t h t he  pr ovi s i ons  be l ow appl i cabl e  not wi t hs t andi ng t ha t  t he  Loan Docum ent s  and any Suppor t ed QFC m ay i n f ac t  be  s t a t ed t o be  gover ned by t he  l aws  of  t he  St a t e  of  New Yor k and/ or  of  t he  Uni t ed St a t es  or  any ot her  s t a t e  of  t he  Uni t ed St a t es ) :  ( a )  I n t he  event  a  Cover ed Ent i t y t ha t  i s  pa r t y t o a  Suppor t ed QFC ( each,  a  " Cover ed Par t y”)  becom es  s ubj ec t  t o a  pr oceedi ng under  a  U. S.  Spec i a l  Res ol ut i on Regi m e,  t he  t r ans f e r  of  s uch Suppor t ed QFC and t he  benef i t  of  s uch QFC Cr edi t  Suppor t  ( and any i nt e r es t  and obl i ga t i on i n or  under  s uch Suppor t ed QFC and s uch QFC Cr edi t  Suppor t ,  and any r i ght s  i n pr oper t y s ecur i ng s uch Suppor t ed QFC or  s uch QFC Cr edi t  Suppor t )  f r om  s uch Cover ed Par t y wi l l  be  e f f ec t i ve  t o t he  s am e ext ent  as  t he  t r ans f e r  woul d be  e f f ec t i ve  under  t he  U. S.  Spec i a l  Res ol ut i on Regi m e i f  t he  Suppor t ed QFC and s uch
QFC Cr edi t  Suppor t  ( and any s uch i nt e r es t ,  obl i ga t i on and r i ght s  i n pr oper t y)  wer e  gover ned by t he  l aws  of  t he  Uni t ed St a t es  or  a  s t a t e  of  t he  Uni t ed St a t es .  I n t he  event  a  Cover ed Par t y or  a  BHC Act  Af f i l i a t e  of  a  Cover ed Par t y becom es  s ubj ec t  t o a  pr oceedi ng under  a  U. S.  Spec i a l  Res ol ut i on Regi m e,  Def aul t  Ri ght s  under  t he  Loan Docum ent s  t ha t  m i ght  ot her wi s e  appl y t o s uch Suppor t ed QFC or  any QFC Cr edi t  Suppor t  t ha t  m ay be  exer c i s ed aga i ns t  s uch Cover ed Par t y a r e  per m i t t ed t o be  exer c i s ed t o no gr ea t e r  ext ent  t han s uch Def aul t  Ri ght s  coul d be  exer c i s ed under  t he  U. S.  Spec i a l  Res ol ut i on Regi m e i f  t he  Suppor t ed QFC and t he  Loan Docum ent s  wer e  gover ned by t he  l aws  of  t he  Uni t ed St a t es  or  a  s t a t e  of  t he  Uni t ed St a t es .  W i t hout  l i m i t a t i on of  t he  f or egoi ng,  i t  i s  under s t ood and agr eed t ha t  r i ght s  and r em edi es  of



 

101 126471205_8 166393043_2 t he  par t i es  wi t h r es pec t  t o a  Def aul t i ng Lender  s ha l l  i n no event  a f f ec t  t he  r i ght s  of  any Cover ed Par t y wi t h r es pec t  t o a  Suppor t ed QFC or  any QFC Cr edi t  Suppor t .  ( b)  As  us ed i n t hi s  Sec t i on 17. 15,  t he  f ol l owi ng t e r m s  have  t he  f ol l owi ng m eani ngs :  " BHC Act  Af f i l i a t e”  of  a  pa r t y m eans  an " a f f i l i a t e”  ( as  s uch t e r m  i s  de f i ned under ,  and i nt e r pr e t ed i n accor dance  wi t h,  12 U. S. C.  1841( k) )  of  s uch par t y.  " Cover ed Ent i t y”  m eans  any of  t he  f ol l owi ng:  ( i )  a  " cover ed ent i t y”  as  t ha t  t e r m  i s  de f i ned i n,  and i nt e r pr e t ed i n accor dance  wi t h,  12 C. F. R.  § 252. 82( b) ;  ( i i )  a  " cover ed bank”  as  t ha t  t e r m  i s  de f i ned i n,  and i nt e r pr e t ed i n accor dance  wi t h,  12 C. F. R.  § 47. 3( b) ;  or  ( i i i )  a  " cover ed FSI ”  as  t ha t  t e r m  i s  de f i ned i n,  and i nt e r pr e t ed i n accor dance  wi t h,  12 C. F. R.  § 382. 2( b) .  " Def aul t  Ri ght ”  has  t he  m eani ng as s i gned t o t ha t  t e r m  i n,  and s ha l l  be  i nt e r pr e t ed i n accor dance  wi t h,  12 C. F. R.  §§ 252. 81,  47. 2 or  382. 1,  as  appl i cabl e .  " QFC” has  t he  m eani ng as s i gned t o t he  t e r m  " qua l i f i ed f i nanc i a l  cont r ac t ”  i n,  and
s ha l l  be  i nt e r pr e t ed i n accor dance  wi t h,  12 U. S. C.  5390( c) ( 8) ( D) .  [ SI GNATURE PAGES FOLLOW . ]



 

THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT ( TI TAN M ACHI NERY)  SI GNATURE PAGE I N W I TNESS W HEREOF,  t he  par t i es  he r e t o have  caus ed t hi s  Agr eem ent  t o be  execut ed and de l i ver ed as  of  t he  da t e  f i r s t  above  wr i t t en.  BORROW ER:  TI TAN M ACHI NERY,  I NC. ,  a  De l awar e  cor por a t i on By:  Nam e:  Ti t l e :



 

THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT ( TI TAN M ACHI NERY)  SI GNATURE PAGE 166393043_3 BANK OF AM ERI CA,  N. A. ,  a  na t i ona l  banki ng as s oc i a t i on,  as  Agent ,  Fl oor pl an Swi ng Lender ,  Revol ver  Swi ng Lender  and as  a  Lender  By:  Nam e:  Ti t l e :  [ _______] ,  By:  Nam e:  Ti t l e :  [ _______] ,  a s  a  Lender  By:  Nam e:  Ti t l e :  [ _______] ,  a s  a  Lender  By:  Nam e:  Ti t l e :



 

THI RD AM ENDED AND RESTATED CREDI T AGREEM ENT ( TI TAN M ACHI NERY)  SI GNATURE PAGE W ELLS FARGO BANK,  NATI ONAL ASSOCI ATI ON,  as  Res i gni ng Agent  By:  Nam e:  Ti t l e :



 

166393043_3 Schedul e  1. 1 Def i ned Ter m s  As  us ed i n t he  Agr eem ent ,  t he  f ol l owi ng t e r m s  s ha l l  have  t he  f ol l owi ng def i ni t i ons :  " Account ”  m eans  an account  ( as  t ha t  t e r m  i s  de f i ned i n t he  Code) .  " Account  Debt or ”  m eans  any Per s on who i s  obl i ga t ed on an Account ,  cha t t e l  paper ,  or  a  gener a l  i nt angi bl e .  " Account i ng Changes ”  m eans  changes  i n account i ng pr i nc i pl es  r equi r ed by t he  pr om ul ga t i on of  any r ul e ,  r egul a t i on,  pr onouncem ent  or  opi ni on by t he  Fi nanc i a l  Account i ng St andar ds  Boar d of  t he  Am er i can I ns t i t ut e  of  Cer t i f i ed Publ i c  Account ant s  ( or  s ucces s or  t he r e t o or  any agency wi t h s i m i l a r  f unc t i ons ) .  " Acqui r ed I ndebt ednes s ”  m eans  I ndebt ednes s  of  a  Per s on whos e  as s e t s  or  Equi t y I nt e r es t s  a r e  acqui r ed by Bor r ower  or  any of  i t s  Subs i di a r i es  i n a  Per m i t t ed Acqui s i t i on;  pr ovi ded,  t ha t  s uch I ndebt ednes s  ( a )  cons t i t ut es  Per m i t t ed Shor t l i ne  Debt ,  pur chas e  m oney I ndebt ednes s  or  a  Capi t a l  Leas e  wi t h r es pec t  t o Equi pm ent  or  m or t gage  f i nanc i ng wi t h r es pec t  t o Rea l  Pr oper t y,  ( b)  was  i n exi s t ence  pr i or  t o t he  da t e  of  s uch Per m i t t ed Acqui s i t i on,
and ( c )  was  not  i ncur r ed i n connec t i on wi t h,  or  i n cont em pl a t i on of ,  s uch Per m i t t ed Acqui s i t i on.  " Acqui s i t i on”  m eans  ( a )  t he  pur chas e  or  ot her  acqui s i t i on by a  Per s on or  i t s  Subs i di a r i es  of  a l l  or  s ubs t ant i a l l y a l l  of  t he -  as s e t s  of  ( or  any di vi s i on or  bus i nes s  l i ne  of )  any ot her  Per s on,  or  ( b)  t he  pur chas e  or  ot her  acqui s i t i on ( whe t her  by m eans  of  a  m er ger ,  cons ol i da t i on,  or  ot her wi s e )  by a  Per s on or  i t s  Subs i di a r i es  of  a l l  or  s ubs t ant i a l l y a l l  of  t he  Equi t y I nt e r es t s  of  any ot her  Per s on.  " Addi t i ona l  Docum ent s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 5. 12 of  t he  Agr eem ent .  " Addi t i ona l  I ncr eas e”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 15.  " Addi t i ona l  I ncr eas e  Dat e”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 15.  " Addi t i ona l  I ncr eas e  Exces s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 15.  " Addi t i ona l  I ncr eas e  J oi nder ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 15.  " Adj us t ed Exces s  Ava i l abi l i t y”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  Exces s  Ava i l abi l i t y as  de t e r m i ned wi t hout  i nc l udi ng any Quar t e r

End Bor r owi ng as  out s t andi ng Revol vi ng Loans  or  Fl oor pl an Loans ,  as  appl i cabl e ,  f or  t he  per i od com m enci ng on t he  l as t  day of  t he  appl i cabl e  f i s ca l  quar t e r  of  Bor r ower  and endi ng on t he  ea r l i e r  t o occur  of  ( a )  t wo ( 2)  Bus i nes s  Days  t he r eaf t e r  and ( b)  t he  da t e  on whi ch s uch Quar t e r  End Bor r owi ng i s  r epa i d i n f ul l .  " Adm i ni s t r a t i ve  Ques t i onna i r e”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 13. 1( a )  of  t he  Agr eem ent .  " Af f ec t ed Lender ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 13( b)  of  t he  Agr eem ent .



 

126471205_82 166393043_3 " Af f i l i a t e”  m eans ,  as  appl i ed t o any Per s on,  any ot her  Per s on who cont r ol s ,  i s  cont r ol l ed by,  or  i s  under  com m on cont r ol  wi t h,  s uch Per s on.  For  pur pos es  of  t hi s  de f i ni t i on,  " cont r ol ”  m eans  t he  pos s es s i on,  di r ec t l y or  i ndi r ec t l y t hr ough one  or  m or e  i nt e r m edi a r i es ,  of  t he  power  t o di r ec t  t he  m anagem ent  and pol i c i es  of  a  Per s on,  whe t her  t hr ough t he  owner s hi p of  Equi t y I nt e r es t s ,  by cont r ac t ,  or  ot her wi s e ;  pr ovi ded,  t ha t ,  f or  pur pos es  of  t he  def i ni t i on of  El i gi bl e  Account s  and Sec t i on 6. 10 of  t he  Agr eem ent :  ( a )  any Per s on whi ch owns  di r ec t l y or  i ndi r ec t l y 10%  or  m or e  of  t he  Equi t y I nt e r es t s  havi ng or di nar y vot i ng power  f or  t he  e l ec t i on of  di r ec t or s  or  ot her  m em ber s  of  t he  gover ni ng body of  a  Per s on or  10%  or  m or e  of  t he  par t ner s hi p or  ot her  owner s hi p i nt e r es t s  of  a  Per s on ( ot her  t han as  a  l i m i t ed par t ner  of  s uch Per s on)  s ha l l  be  deem ed an Af f i l i a t e  of  s uch Per s on,  ( b)  each di r ec t or  ( or  com par abl e  m anager )  of  a  Per s on s ha l l  be  deem ed t o be  an Af f i l i a t e  of  s uch Per s on,  and ( c )  each par t ner s hi p i n
whi ch a  Per s on i s  a  gener a l  pa r t ner  s ha l l  be  deem ed an Af f i l i a t e  of  s uch Per s on.  " Agent ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  pr eam bl e  t o t he  Agr eem ent .  " Agent - Re l a t ed Per s ons ”  m eans  Agent ,  t oge t her  wi t h i t s  Af f i l i a t es ,  of f i ce r s ,  di r ec t or s ,  em pl oyees ,  a t t or neys ,  and agent s .  " Agent ’ s  Account ”  m eans  t he  Depos i t  Account s  of  Agent  i dent i f i ed on Schedul e  A- 1 t o t he  Agr eem ent  ( or  s uch ot her  Depos i t  Account  of  Agent - t ha t  has  been des i gna t ed as  s uch,  i n wr i t i ng,  by Agent  t o Bor r ower  and t he  Lender s ) .  " Agent ’ s  Li ens ”  m eans  t he  Li ens  gr ant ed by Bor r ower  or  i t s  Subs i di a r i es  t o Agent  under  t he  Loan Docum ent s  and s ecur i ng t he  Obl i ga t i ons .  " Aggr ega t e  Bor r owi ng Bas e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  s um  of  ( a )  t he  Fl oor pl an Bor r owi ng Bas e ,  pl us  ( b)  t he  Revol ver  Bor r owi ng Bas e .  " Aggr ega t e  Bor r owi ng Bas e  Cer t i f i ca t e”  m eans  a  ce r t i f i ca t e  i n t he  f or m  of  Exhi bi t  B- 3.  " Aggr ega t e  Us age”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  s um  of  ( a )  Fl oor pl an Us age ,  pl us  ( b)  Revol ver  Us age .  " Agr eem ent ”  m eans  t he  Cr edi t  Agr eem ent  t o

whi ch t hi s  Schedul e  1. 1 i s  a t t ached.  " Appl i cabl e  M ar gi n”  m eans ,  as  of  any da t e  of  de t e r m i na t i on and wi t h r es pec t  t o Bas e  Ra t e  Loans  or  LI BORSOFR Rat e  Loans ,  as  appl i cabl e ,  t he  appl i cabl e  m ar gi n s e t  f or t h i n t he  f ol l owi ng t abl e  t ha t  cor r es ponds  t o t he  Aver age  Adj us t ed Exces s  Ava i l abi l i t y of  Bor r ower  f or  t he  m os t  r ecent l y com pl e t ed f i s ca l  quar t e r  of  Bor r ower ;  pr ovi ded,  t ha t  f or  t he  per i od f r om  t he  Cl os i ng Dat e  t hr ough and i nc l udi ng J ul y 31,  2020,  t he  Appl i cabl e  M ar gi n s ha l l  be  s e t  a t  t he  m ar gi n i n t he  r ow s t yl ed " Leve l  I ” ;  pr ovi ded f ur t her ,  t ha t  any t i m e  an Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  t he  Appl i cabl e  M ar gi n s ha l l  be  s e t  a t  t he  m ar gi n i n t he  r ow s t yl ed " Leve l  I I I ” :  Leve l  Aver age  Adj us t ed Exces s  Ava i l abi l i t y as  a  pe r cent  of  t he  M axi m um  Cr edi t  Am ount  Appl i cabl e  M ar gi n Re l a t i ve  t o Bas e  Ra t e  Loans  ( t he  " Bas e  Ra t e  M ar gi n”)  Appl i cabl e  M ar gi n Re l a t i ve  t o LI BORSOFR Rat e  Loans  ( t he  " LI BOR SOFR Rat e  M ar gi n”)



 

126471205_83 166393043_3 I  > 66. 6%  0. 50%  1. 50 I I  < 66. 6%  and > 33. 3%  0. 75%  1. 75%  I I I  < 33. 3%  1. 00%  2. 00%  The  Appl i cabl e  M ar gi n s ha l l  be  r e - de t e r m i ned as  of  t he  f i r s t  day of  each f i s ca l  quar t e r  of  Bor r ower .  " Appl i ca t i on Event ”  m eans  t he  occur r ence  of  ( a )  a  f a i l ur e  by Bor r ower  t o r epay a l l  of  t he  Obl i ga t i ons  i n f ul l  on t he  M at ur i t y Dat e ,  or  ( b)  an Event  of  Def aul t  and t he  e l ec t i on by Agent  or  t he  Requi r ed Lender s  t o r equi r e  t ha t  paym ent s  and pr oceeds  of  Col l a t e r a l  be  appl i ed pur s uant  t o Sec t i on 2. 4( b) ( i i i )  of  t he  Agr eem ent .  " As s i gnee”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 13. 1( a )  of  t he  Agr eem ent .  " As s i gnm ent  and Accept ance”  m eans  an As s i gnm ent  and Accept ance  Agr eem ent  s ubs t ant i a l l y i n t he  f or m  of  Exhi bi t  A- 1 t o t he  Agr eem ent .  " Aut hor i zed Per s on”  m eans  any one  of  t he  i ndi vi dua l s  i dent i f i ed on Schedul e  A- 2 t o t he  Agr eem ent ,  a s  s uch s chedul e  i s  upda t ed f r om  t i m e  t o t i m e  by wr i t t en not i ce  f r om  Bor r ower  t o Agent .  " Avai l abl e  I ncr eas e  Am ount ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  an am ount  equa l  t o t he
r es ul t  of  ( a )  $100, 000, 000 m i nus  ( b)  t he  aggr ega t e  pr i nc i pa l  am ount  of  I ncr eas es  t o t he  Revol ver  Com m i t m ent s  or  Fl oor pl an Com m i t m ent s  pr evi ous l y m ade  pur s uant  t o Sec t i on 2. 14 of  t he  Agr eem ent .  " Ava i l abl e  Tenor ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on and wi t h r es pec t  t o t he  t hen-  cur r ent  Benchm ar k,  as  appl i cabl e ,  ( a )  i f  s uch Benchm ar k i s  a  t e r m  r a t e ,  any t enor  f or  t he  Benchm ar k t ha t  i s  or  m ay be  us ed f or  de t e r m i ni ng t he  l engt h of  an I nt e r es t  Per i od;  or  ( b)  ot her wi s e ,  any paym ent  per i od f or  i nt e r es t  ca l cul a t ed wi t h r e f e r ence  t o s uch Benchm ar k,  as  appl i cabl e ,  pur s uant  t o t hi s  Agr eem ent  as  of  s uch da t e .  " Aver age  Adj us t ed Exces s  Ava i l abi l i t y”  m eans ,  wi t h r es pec t  t o any per i od,  t he  s um  of  t he  aggr ega t e  am ount  of  Adj us t ed Exces s  Ava i l abi l i t y f or  each Bus i nes s  Day i n s uch per i od ( ca l cul a t ed as  of  t he  end of  each r es pec t i ve  Bus i nes s  Day)  di vi ded by t he  num ber  of  Bus i nes s  Days  i n s uch per i od.  " Aver age  Aggr ega t e  Us age”  m eans ,  wi t h r es pec t  t o any per i od,  t he  Aggr ega t e  Us age  f or  each Bus i nes s  Day i n s uch per i od ( ca l cul a t ed as

of  t he  end of  each r es pec t i ve  Bus i nes s  Day)  di vi ded by t he  num ber  of  Bus i nes s  Days  i n s uch per i od.



 

126471205_84 166393043_3 " Bai l - I n Act i on”  m eans  t he  exer c i s e  of  any W r i t e - Down and Conver s i on Power s  by t he  appl i cabl e  EEA Res ol ut i on Aut hor i t y i n r es pec t  of  any l i abi l i t y of  an EEA Fi nanc i a l  I ns t i t ut i on.  " Ba i l - I n Legi s l a t i on”  wi t h r es pec t  t o any EEA M em ber  Count r y i m pl em ent i ng Ar t i c l e  55 of  Di r ec t i ve  2014/ 59/ EU of  t he  Eur opean Par l i am ent  and of  t he  Counc i l  of  t he  Eur opean Uni on,  t he  i m pl em ent i ng l aw f or  s uch EEA M em ber  Count r y f r om  t i m e  t o t i m e  whi ch i s  des c r i bed i n t he  EU Bai l - I n Legi s l a t i on Schedul e .  " Bank of  Am er i ca”  m eans  Bank of  Am er i ca ,  N. A.  " Bank Pr oduc t ”  m eans  any one  or  m or e  of  t he  f ol l owi ng f i nanc i a l  pr oduc t s  or  accom m odat i ons  ext ended t o Bor r ower  or  i t s  Subs i di a r i es  by a  Bank Pr oduc t  Pr ovi der :  ( a )  c r edi t  ca r ds  ( i nc l udi ng com m er c i a l  ca r ds  ( i nc l udi ng s o- ca l l ed " pur chas e  ca r ds ” ,  " pr ocur em ent  ca r ds ”  or  " p- car ds ”) ) ,  ( b)  c r edi t  ca r d pr oces s i ng s e r vi ces ,  ( c )  debi t  ca r ds ,  ( d)  s t or ed va l ue  ca r ds ,  ( e )  Cas h M anagem ent  Ser vi ces ,  ( f )  t r ans ac t i ons  under  Hedge  Agr eem ent s ,  i nc l udi ng wi t hout  l i m i t a t i on t he  Exi s t i ng
Hedge  Agr eem ent s ,  ( g)  l eas es  and ( h)  s uppl y cha i n f i nanc i ng and s i m i l a r  a r r angem ent s .  " Bank Pr oduc t  Agr eem ent s ”  m eans  t hos e  agr eem ent s  ent e r ed i nt o f r om  t i m e  t o t i m e  by Bor r ower  or  i t s  Subs i di a r i es  wi t h a  Bank Pr oduc t  Pr ovi der  i n connec t i on wi t h t he  obt a i ni ng of  any of  t he  Bank Pr oduc t s .  " Bank Pr oduc t  Col l a t e r a l i za t i on”  m eans  pr ovi di ng cas h col l a t e r a l  ( pur s uant  t o docum ent a t i on r eas onabl y s a t i s f ac t or y t o Agent )  t o be  he l d by Agent  f or  t he  benef i t  of  t he  Bank Pr oduc t  Pr ovi der s  ( ot her  t han t he  Hedge  Pr ovi der s )  i n an am ount  de t e r m i ned by Agent  as  s uf f i c i ent  t o s a t i s f y t he  r eas onabl y es t i m at ed c r edi t  expos ur e  wi t h r es pec t  t o t he  t hen exi s t i ng Bank Pr oduc t  Obl i ga t i ons  ( ot her  t han Hedge  Obl i ga t i ons ) .  " Bank Pr oduc t  Obl i ga t i ons ”  m eans  ( a )  a l l  obl i ga t i ons ,  l i abi l i t i e s ,  r e i m bur s em ent  obl i ga t i ons ,  f ees ,  or  expens es  owi ng by Bor r ower  or  i t s  Subs i di a r i es  t o any Bank Pr oduc t  Pr ovi der  pur s uant  t o or  evi denced by a  Bank Pr oduc t  Agr eem ent  and i r r es pec t i ve  of  whe t her  f or  t he  paym ent  of  m oney,  whe t her  di r ec t  or  i ndi r ec t ,  abs ol ut e  or

cont i ngent ,  due  or  t o becom e due ,  now exi s t i ng or  he r eaf t e r  a r i s i ng,  ( b)  a l l  Hedge  Obl i ga t i ons ,  and ( c )  a l l  am ount s  t ha t  Agent  or  any Lender  i s  obl i ga t ed t o pay t o a  Bank Pr oduc t  Pr ovi der  as  a  r es ul t  of  Agent  or  s uch Lender  pur chas i ng par t i c i pa t i ons  f r om ,  or  execut i ng guar ant ees  or  i ndem ni t i es  or  r e i m bur s em ent  obl i ga t i ons  t o,  a  Bank Pr oduc t  Pr ovi der  wi t h r es pec t  t o t he  Bank Pr oduc t s  pr ovi ded by s uch Bank Pr oduc t  Pr ovi der  t o Bor r ower  or  i t s  Subs i di a r i es ;  pr ovi ded,  i n or der  f or  any i t em  des cr i bed i n c l aus es  ( a )  ( b) ,  or  ( c )  above ,  as  appl i cabl e ,  t o cons t i t ut e  " Bank Pr oduc t  Obl i ga t i ons ” ,  i f  t he  appl i cabl e  Bank Pr oduc t  Pr ovi der  i s  any Per s on ot her  t han Bank of  Am er i ca  or  i t s  Af f i l i a t es ,  t hen t he  appl i cabl e  Bank Pr oduc t  m us t  have  been pr ovi ded on or  a f t e r  t he  Cl os i ng Dat e  and Agent  s ha l l  have  r ece i ved a  Bank Pr oduc t  Pr ovi der  Agr eem ent  wi t hi n 10 days  a f t e r  t he  da t e  of  t he  pr ovi s i on of  t he  appl i cabl e  Bank Pr oduc t  t o Bor r ower  or  i t s  Subs i di a r i es .  " Bank Pr oduc t  Pr ovi der ”  m eans  any Lender  or  any of  i t s  Af f i l i a t es ,  i nc l udi ng each of  t he
f or egoi ng i n i t s  capac i t y,  i f  appl i cabl e ,  a s  a  Hedge  Pr ovi der ;  pr ovi ded,  t ha t  no s uch Per s on ( ot her  t han Bank of  Am er i ca  or  i t s  Af f i l i a t es )  s ha l l  cons t i t ut e  a  Bank Pr oduc t  Pr ovi der  wi t h r es pec t  t o a  Bank Pr oduc t  unl es s  and unt i l  ( a )  i n t he  cas e  of  a  Bank Pr oduc t  Agr eem ent  i n exi s t ence  as  of  t he  Cl os i ng Dat e ,  Agent  r ece i ves  a  Bank Pr oduc t  Pr ovi der  Agr eem ent  f r om  s uch Per s on and wi t h



 

126471205_85 166393043_3 r es pec t  t o t he  appl i cabl e  Bank Pr oduc t  wi t hi n 10 days  a f t e r  t he  Cl os i ng Dat e  and ( b)  i n t he  cas e  of  a  Bank Pr oduc t  Agr eem ent  ent e r ed i nt o a f t e r  t he  Cl os i ng Dat e ,  Agent  r ece i ves  a  Bank Pr oduc t  Pr ovi der  Agr eem ent  f r om  s uch Per s on and wi t h r es pec t  t o t he  appl i cabl e  Bank Pr oduc t  wi t hi n 10 days  a f t e r  t he  pr ovi s i on of  s uch Bank Pr oduc t  t o Bor r ower  or  i t s  Subs i di a r i es ;  pr ovi ded f ur t her ,  t ha t  i f ,  a t  any t i m e ,  a  Lender  ceas es  t o be  a  Lender  under  t he  Agr eem ent ,  t hen,  f r om  and a f t e r  t he  da t e  on whi ch i t  ceas es  t o be  a  Lender  t he r eunder ,  ne i t he r  i t  nor  any of  i t s  Af f i l i a t es  s ha l l  cons t i t ut e  Bank Pr oduc t  Pr ovi der s  and t he  obl i ga t i ons  wi t h r es pec t  t o Bank Pr oduc t s  pr ovi ded by s uch f or m er  Lender  or  any of  i t s  Af f i l i a t es  s ha l l  no l onger  cons t i t ut e  Bank Pr oduc t  Obl i ga t i ons .  " Bank Pr oduc t  Pr ovi der  Agr eem ent ”  m eans  an agr eem ent  i n s ubs t ant i a l l y t he  f or m  a t t ached her e t o as  Exhi bi t  B- 4 t o t he  Agr eem ent ,  i n f or m  and s ubs t ance  s a t i s f ac t or y t o Agent ,  dul y execut ed by t he  appl i cabl e  Bank Pr oduc t  Pr ovi der ,  Bor r ower ,  and Agent .
" Bank Pr oduc t  Res er ves ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t hos e  r es e r ves  t ha t  ( i )  wi t h r es pec t  t o Bank Pr oduc t s  pr ovi ded by any Per s on ot her  t han W el l s  Far go,  Agent  deem s  neces s a r y or  appr opr i a t e  t o es t abl i s h ( bas ed upon t he  Bank Pr oduc t  Pr ovi der s ’  de t e r m i na t i on of  t he  l i abi l i t i e s  and obl i ga t i ons  of  Bor r ower  and i t s  Subs i di a r i es  i n r es pec t  of  Bank Pr oduc t  Obl i ga t i ons )  i n r es pec t  of  Bank Pr oduc t s  t hen pr ovi ded or  out s t andi ng and ( i i )  wi t h r es pec t  t o Bank Pr oduc t s  pr ovi ded by W el l s  Far go,  W el l s  Far go ce r t i f i es  t o Agent  i n wr i t i ng f r om  t i m e  t o t i m e  as  be i ng neces s a r y or  appr opr i a t e  t o es t abl i s h ( bas ed upon W el l s  Far go’ s  de t e r m i na t i on of  t he  l i abi l i t i e s  and obl i ga t i ons  of  Bor r ower  and i t s  Subs i di a r i es  i n r es pec t  of  Bank Pr oduc t  Obl i ga t i ons  under  s uch Bank Pr oduc t s )  i n r es pec t  of  s uch Bank Pr oduc t s  t hen pr ovi ded or  out s t andi ng;  pr ovi ded,  t ha t  under  t hi s  c l aus e  ( i i )  t he  es t abl i s hm ent  of  s uch r es e r ves  s ha l l  not  ( x)  be  i n an aggr ega t e  am ount  gr ea t e r  t han $12, 000, 000 wi t hout  t he  wr i t t en appr ova l  of  Agent  or  Bor r ower ,  ( y)  r es ul t
i n t he  com m encem ent  of  a  Tr i gger i ng Event  ( as  s uch t e r m  i s  de f i ned i n t he  Guar ant y and Secur i t y Agr eem ent )  or  ( z )  r es ul t  i n an Over advance .  " Bankr upt cy Code”  m eans  t i t l e  11 of  t he  Uni t ed St a t es  Code ,  as  i n e f f ec t  f r om  t i m e  t o t i m e .  " Bas e  Ra t e”  m eans  f or  any day,  a  pe r  annum  r a t e  equa l  t o t he  gr ea t e r  of  ( a )  t he  Pr i m e  Rat e  f or  s uch day;  ( b)  t he  Feder a l  Funds  Ra t e  f or  s uch day,  pl us  0. 50% ;  or  ( c )  LI BORTer m  SOFR f or  a  30 dayone  m ont h i nt e r es t  pe r i od as  of  s uch day,  pl us  1. 00% ;  pr ovi ded,  t ha t  i n no event  s ha l l  t he  Bas e  Ra t e  be  l es s  t han ze r o.  " Bas e  Ra t e  Loan”  m eans  each por t i on of  t he  Revol vi ng Loans  or  t he  Fl oor pl an Loans  t ha t  bear s  i nt e r es t  a t  a  r a t e  de t e r m i ned by r e f e r ence  t o t he  Bas e  Ra t e .  " Bas e  Ra t e  M ar gi n”  has  t he  m eani ng s e t  f or t h i n t he  def i ni t i on of  Appl i cabl e  M ar gi n.  " Benchm ar k”  m eans ,  i ni t i a l l y,  t he  LI BOR Rat e ;  pr ovi ded,  t ha t  i f  a  r epl acem ent  of  t he  Benchm ar k has  occur r ed pur s uant  t o Sec t i on 1. 9. 1,  t hen " Benchm ar k”  m eans  t he  appl i cabl e  Benchm ar k Repl acem ent  t o t he  ext ent  t ha t  s uch Benchm ar k Repl acem ent

has  r epl aced s uch pr i or  benchm ar k r a t e .  Any r e f e r ence  t o " Benchm ar k”  s ha l l  i nc l ude ,  as  appl i cabl e ,  t he  publ i s hed com ponent  us ed i n t he  ca l cul a t i on t he r eof .  " Benchm ar k Repl acem ent ”  m eans  ( a )  f or  pur pos es  of  Sec t i on 1. 9. 1( a ) ,  t he  f i r s t  a l t e r na t i ve  s e t  f or t h be l ow t ha t  can be  de t e r m i ned by Agent :



 

126471205_86 166393043_3 ( i )  t he  s um  of  ( A)  Ter m  SOFR pl us  ( B)  0. 11448%  ( 11. 448 bas i s  poi nt s )  f or  an Ava i l abl e  Tenor  of  one  m ont h,  0. 26161%  ( 26. 161 bas i s  poi nt s )  f or  an Ava i l abl e  Tenor  of  t hr ee  m ont hs ,  0. 42826%  ( 42. 826 bas i s  poi nt s )  f or  an Ava i l abl e  Tenor  of  s i x m ont hs ,  and 0. 71513%  ( 71. 513 bas i s  poi nt s )  f or  an Ava i l abl e  Tenor  of  12 m ont hs ;  or  ( i i )  t he  s um  of  ( A)  Dai l y Si m pl e  SOFR pl us  ( B)  0. 11448%  ( 11. 448 bas i s  poi nt s ) ;  pr ovi ded,  t ha t  i f  i ni t i a l l y t he  LI BOR Rat e  i s  r epl aced wi t h t he  r a t e  cont a i ned i n c l aus e  ( i i )  above  ( Dai l y Si m pl e  SOFR pl us  t he  appl i cabl e  s pr ead adj us t m ent )  and s ubs equent  t o s uch r epl acem ent ,  Agent  de t e r m i nes  t ha t  Ter m  SOFR has  becom e ava i l abl e  and i s  adm i ni s t r a t i ve l y f eas i bl e  f or  Agent  i n i t s  di s c r e t i on,  and Agent  not i f i es  Bor r ower  and Lender s  of  s uch ava i l abi l i t y,  t hen f r om  and a f t e r  t he  begi nni ng of  t he  I nt e r es t  Per i od,  r e l evant  i nt e r es t  paym ent  da t e  or  paym ent  per i od f or  i nt e r es t  ca l cul a t ed,  i n each cas e ,  com m enci ng no l es s  t han 30 days  a f t e r  t he  da t e  of  s uch not i ce ,  t he  Benchm ar k
Repl acem ent  s ha l l  be  as  s e t  f or t h i n c l aus e  ( i )  above ;  and ( b)  f or  pur pos es  of  Sec t i on 1. 9. 1( b) ,  t he  s um  of  ( i )  t he  a l t e r na t e  benchm ar k r a t e  and ( i i )  an adj us t m ent  ( whi ch m ay be  a  pos i t i ve  or  nega t i ve  va l ue  or  ze r o) ,  i n each cas e  t ha t  has  been s e l ec t ed by Agent  and Bor r ower  as  t he  r epl acem ent  Benchm ar k gi vi ng due  cons i der a t i on t o any evol vi ng or  t hen- pr eva i l i ng m ar ke t  convent i on,  i nc l udi ng any appl i cabl e  r ecom m enda t i ons  m ade  by a  Re l evant  Gover nm ent a l  Body,  f or  U. S.  Dol l a r - denom i na t ed s yndi ca t ed c r edi t  f ac i l i t i e s  a t  s uch t i m e .  I f  t he  Benchm ar k Repl acem ent  as  de t e r m i ned above  woul d be  l es s  t han 0%  a t  any t i m e ,  i t  s ha l l  be  deem ed t o be  0%  f or  pur pos es  of  t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s .  Any Benchm ar k Repl acem ent  s ha l l  be  appl i ed i n a  m anner  cons i s t ent  wi t h m ar ke t  pr ac t i ce ;  pr ovi ded,  t ha t  t o t he  ext ent  s uch m ar ke t  pr ac t i ce  i s  not  adm i ni s t r a t i ve l y f eas i bl e  f or  Agent ,  i t  s ha l l  be  appl i ed i n a  m anner  as  ot her wi s e  r eas onabl y de t e r m i ned by Agent .  " Benchm ar k Repl acem ent  Conf or m i ng Changes ”  m eans ,  wi t h

r es pec t  t o any Benchm ar k Repl acem ent ,  any t echni ca l ,  adm i ni s t r a t i ve  or  oper a t i ona l  changes  ( i nc l udi ng changes  t o t he  def i ni t i on of  Bas e  Ra t e ,  Bus i nes s  Day or  I nt e r es t  Per i od,  t i m i ng and f r equency of  de t e r m i ni ng r a t es  and m aki ng paym ent s  of  i nt e r es t ,  t i m i ng of  bor r owi ng r eques t s  or  pr epaym ent ,  conver s i on or  cont i nua t i on not i ces ,  appl i cabi l i t y and l engt h of  l ookback per i ods ,  appl i cabi l i t y of  br eakage  pr ovi s i ons ,  and ot her  t echni ca l ,  adm i ni s t r a t i ve  or  oper a t i ona l  m at t e r s )  t ha t  Agent  dec i des  m ay be  appr opr i a t e  t o r e f l ec t  t he  adopt i on and i m pl em ent a t i on of  s uch Benchm ar k Repl acem ent  and t o per m i t  t he  adm i ni s t r a t i on t he r eof  by Agent  i n a  m anner  s ubs t ant i a l l y cons i s t ent  wi t h m ar ke t  pr ac t i ce  ( or ,  i f  Agent  dec i des  t ha t  adopt i on of  any por t i on of  s uch m ar ke t  pr ac t i ce  i s  not  adm i ni s t r a t i ve l y f eas i bl e  or  i f  Agent  de t e r m i nes  t ha t  no m ar ke t  pr ac t i ce  f or  t he  adm i ni s t r a t i on of  s uch Benchm ar k Repl acem ent  exi s t s ,  i n s uch ot her  m anner  of  adm i ni s t r a t i on as  Agent  dec i des  i s  r eas onabl y neces s a r y i n connec t i on wi t h adm i ni s t r a t i on of
t hi s  Agr eem ent  and t he  ot her  Loan Docum ent s ) .  " Benchm ar k Tr ans i t i on Event ”  m eans ,  wi t h r es pec t  t o any t hen- cur r ent  Benchm ar k ( ot her  t han t he  LI BOR Rat e ) ,  t he  occur r ence  of  a  publ i c  s t a t em ent  or



 

126471205_87 166393043_3 publ i ca t i on of  i nf or m at i on by or  on beha l f  of  t he  adm i ni s t r a t or  of  s uch Benchm ar k or  a  Gover nm ent a l  Aut hor i t y wi t h j ur i s di c t i on over  s uch adm i ni s t r a t or  announc i ng or  s t a t i ng t ha t  a l l  Ava i l abl e  Tenor s  a r e  or  wi l l  no l onger  be  r epr es ent a t i ve ,  or  m ade  ava i l abl e ,  or  us ed f or  de t e r m i ni ng t he  i nt e r es t  r a t e  of  l oans ,  or  s ha l l  or  wi l l  ot her wi s e  ceas e ,  pr ovi ded,  t ha t ,  a t  t he  t i m e  of  s uch s t a t em ent  or  publ i ca t i on,  t he r e  i s  no s ucces s or  adm i ni s t r a t or  s a t i s f ac t or y t o Agent  t ha t  wi l l  cont i nue  t o pr ovi de  any r epr es ent a t i ve  t enor s  of  s uch Benchm ar k a f t e r  s uch s pec i f i c  da t e .  " Benef i c i a l  Owner s hi p Cer t i f i ca t i on”  m eans  a  ce r t i f i ca t i on r egar di ng benef i c i a l  owner s hi p r equi r ed by t he  Benef i c i a l  Owner s hi p Regul a t i on.  " Benef i c i a l  Owner s hi p Regul a t i on”  m eans  31 C. F. R.  §1010. 230.  " Benef i t  Pl an”  m eans  a  " def i ned benef i t  pl an”  ( as  def i ned i n Sec t i on 3( 35)  of  ERI SA)  f or  whi ch Bor r ower  or  any of  i t s  Subs i di a r i es  or  ERI SA Af f i l i a t es  has  been an " em pl oyer ”  ( as  def i ned i n Sec t i on 3( 5)  of  ERI SA)  wi t hi n t he  pas t  s i x year s .  " Boar d of
Di r ec t or s ”  m eans ,  as  t o any Per s on,  t he  boar d of  di r ec t or s  ( or  com par abl e  m anager s )  of  s uch Per s on,  or  any com m i t t ee  t he r eof  dul y aut hor i zed t o ac t  on beha l f  of  t he  boar d of  di r ec t or s  ( or  com par abl e  m anager s ) .  " Boar d of  Gover nor s ”  m eans  t he  Boar d of  Gover nor s  of  t he  Feder a l  Res er ve  Sys t em  of  t he  Uni t ed St a t es  ( or  any s ucces s or ) .  " Bor r ower ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  pr eam bl e  t o t he  Agr eem ent .  " Bor r ower  M at e r i a l s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 17. 9( c )  of  t he  Agr eem ent .  " Bor r owi ng”  m eans  a  bor r owi ng cons i s t i ng of  Revol vi ng Loans  or  Fl oor pl an Loans  m ade  on t he  s am e day by t he  Lender s  ( or  Agent  on beha l f  t he r eof ) ,  or  by a  Swi ng Lender  i n t he  cas e  of  a  Swi ng Loan,  or  by Agent  i n t he  cas e  of  an Ext r aor di nar y Advance .  " Bor r owi ng Bas e  Cer t i f i ca t e”  m eans  any Aggr ega t e  Bor r owi ng Bas e  Cer t i f i ca t e ,  any Fl oor pl an Bor r owi ng Bas e  Cer t i f i ca t e  or  any Revol ver  Bor r owi ng Bas e  Cer t i f i ca t e .  " Bus i nes s  Day”  m eans  any day t ha t  i s  not  a  Sa t ur day,  Sunday,  or  ot her  day on whi ch banks  a r e  aut hor i zed or  r equi r ed t o

c l os e  i n t he  St a t es  of  Nor t h Car ol i na  and Ca l i f or ni a ,  except  t ha t ,  i f  a  de t e r m i na t i on of  a  Bus i nes s  Day s ha l l  r e l a t e  t o a  LI BOR Rat e  Loan,  t he  t e r m  " Bus i nes s  Day”  a l s o s ha l l  exc l ude  any day on whi ch banks  a r e  c l os ed f or  dea l i ngs  i n Dol l a r  depos i t s  i n t he  London i nt e r bank m ar ke t .  " Capi t a l  Expendi t ur es ”  m eans ,  wi t h r es pec t  t o any Per s on f or  any per i od,  t he  am ount  of  a l l  expendi t ur es  by s uch Per s on and i t s  Subs i di a r i es  dur i ng s uch per i od t ha t  a r e  capi t a l  expendi t ur es  as  de t e r m i ned i n accor dance  wi t h GAAP,  whe t her  s uch expendi t ur es  a r e  pa i d i n cas h or  f i nanced;  pr ovi ded,  t ha t  Capi t a l  Expendi t ur es  s ha l l  not  i nc l ude  ( a )  expendi t ur es  f or  t he  acqui s i t i on of  I nvent or y ( i nc l udi ng Equi pm ent  and ot her  as s e t s  s uch as  r epl acem ent s ,  capi t a l i zed r epa i r s  and i m pr ovem ent s )  t ha t  i s  pur chas ed and he l d f or  s a l e  or  l eas e  t o a  Per s on t ha t  i s  not  an Af f i l i a t e ,  ( b)



 

126471205_88 166393043_3 expendi t ur es  m ade  dur i ng s uch per i od i n connec t i on wi t h t he  r epl acem ent ,  s ubs t i t ut i on,  or  r es t or a t i on of  as s e t s  or  pr oper t i es  i n accor dance  wi t h t he  r e i nves t m ent  pr ovi s i ons  of  Sec t i on 2. 4( e ) ( i i )  of  t he  Agr eem ent ,  i nc l udi ng s uch expendi t ur es  m ade  wi t h i ns ur ance  pr oceeds ,  ( c )  wi t h r es pec t  t o t he  pur chas e  pr i ce  of  as s e t s  t ha t  a r e  pur chas ed s ubs t ant i a l l y cont em por aneous l y wi t h t he  t r ade- i n of  exi s t i ng as s e t s  dur i ng s uch per i od,  t he  am ount  t ha t  t he  gr os s  am ount  of  s uch pur chas e  pr i ce  i s  r educed by t he  c r edi t  gr ant ed by t he  s e l l e r  of  s uch as s e t s  f or  t he  as s e t s  be i ng t r aded i n a t  s uch t i m e ,  ( d)  expendi t ur es  m ade  dur i ng s uch per i od t o cons um m at e  one  or  m or e  Per m i t t ed Acqui s i t i ons ,  ( e )  capi t a l i zed s of t war e  deve l opm ent  cos t s  t o t he  ext ent  s uch cos t s  a r e  deduc t ed f r om  ne t  ea r ni ngs  under  t he  def i ni t i on of  EBI TDAR f or  s uch per i od,  and ( f )  expendi t ur es  dur i ng s uch per i od t ha t ,  pur s uant  t o a  wr i t t en agr eem ent ,  a r e  r e i m bur s ed by a  t hi r d Per s on ( exc l udi ng Bor r ower  or  any of  i t s  Af f i l i a t es ) .  " Capi t a l i zed Leas e
Obl i ga t i on”  m eans  t ha t  por t i on of  t he  obl i ga t i ons  under  a  Capi t a l  Leas e  t ha t  i s  r equi r ed t o be  capi t a l i zed i n accor dance  wi t h GAAP.  " Capi t a l  Leas e”  m eans  a  l eas e  t ha t  i s  r equi r ed t o be  capi t a l i zed f or  f i nanc i a l  r epor t i ng pur pos es  i n accor dance  wi t h GAAP.  " Cas h Equi va l ent s ”  m eans  ( a )  m ar ke t abl e  di r ec t  obl i ga t i ons  i s s ued by,  or  uncondi t i ona l l y guar ant eed by,  t he  Uni t ed St a t es  or  i s s ued by any agency t her eof  and backed by t he  f ul l  f a i t h and c r edi t  of  t he  Uni t ed St a t es ,  i n each cas e  m at ur i ng wi t hi n 1 year  f r om  t he  da t e  of  acqui s i t i on t he r eof ,  ( b)  m ar ke t abl e  di r ec t  obl i ga t i ons  i s s ued or  f ul l y guar ant eed by any s t a t e  of  t he  Uni t ed St a t es  or  any pol i t i ca l  s ubdi vi s i on of  any s uch s t a t e  or  any publ i c  i ns t r um ent a l i t y t he r eof  m at ur i ng wi t hi n 1 year  f r om  t he  da t e  of  acqui s i t i on t he r eof  and,  a t  t he  t i m e  of  acqui s i t i on,  havi ng one  of  t he  t wo hi ghes t  r a t i ngs  obt a i nabl e  f r om  e i t her  St andar d &  Poor ’ s  Ra t i ng Gr oup ( " S& P”)  or  M oody’ s  I nves t or s  Ser vi ce ,  I nc .  ( " M oody’ s ” ) ,  ( c )  com m er c i a l  paper  m at ur i ng no m or e  t han 270 days  f r om  t he  da t e  of

c r ea t i on t he r eof  and,  a t  t he  t i m e  of  acqui s i t i on,  havi ng a  r a t i ng of  a t  l eas t  A- 1 f r om  S& P or  a t  l eas t  P- 1 f r om  M oody’ s ,  ( d)  ce r t i f i ca t es  of  depos i t ,  t i m e  depos i t s ,  over ni ght  bank depos i t s  or  banker s ’  accept ances  m at ur i ng wi t hi n 1 year  f r om  t he  da t e  of  acqui s i t i on t he r eof  i s s ued by any bank or gani zed under  t he  l aws  of  t he  Uni t ed St a t es  or  any s t a t e  t he r eof  or  t he  Di s t r i c t  of  Col um bi a  or  any Uni t ed St a t es  br anch of  a  f or e i gn bank havi ng a t  t he  da t e  of  acqui s i t i on t he r eof  com bi ned capi t a l  and s ur pl us  of  not  l e s s  t han $1, 000, 000, 000,  ( e )  Depos i t  Account s  m ai nt a i ned wi t h ( i )  any bank t ha t  s a t i s f i es  t he  c r i t e r i a  des c r i bed i n c l aus e  ( d)  above ,  or  ( i i )  any ot her  bank or gani zed under  t he  l aws  of  t he  Uni t ed St a t es  or  any s t a t e  t he r eof  s o l ong as  t he  f ul l  am ount  m ai nt a i ned wi t h any s uch ot her  bank i s  i ns ur ed by t he  Feder a l  Depos i t  I ns ur ance  Cor por a t i on,  ( 0 r epur chas e  obl i ga t i ons  of  any com m er c i a l  bank s a t i s f yi ng t he  r equi r em ent s  of  c l aus e  ( d)  of  t hi s  de f i ni t i on or  r ecogni zed s ecur i t i e s  dea l e r  havi ng com bi ned capi t a l  and s ur pl us  of
not  l es s  t han $1, 000, 000, 000,  havi ng a  t e r m  of  not  m or e  t han s even days ,  wi t h r es pec t  t o s ecur i t i e s  s a t i s f yi ng t he  c r i t e r i a  i n c l aus es  ( a )  or  ( d)  above ,  ( g)  debt  s ecur i t i e s  wi t h m at ur i t i e s  of  s i x m ont hs  or  l es s  f r om  t he  da t e  of  acqui s i t i on backed by s t andby l e t t e r s  of  c r edi t  i s s ued by any com m er c i a l  bank s a t i s f yi ng t he  c r i t e r i a  des c r i bed i n c l aus e  ( d)  above ,  and ( h)  I nves t m ent s  i n m oney m ar ke t  f unds  s ubs t ant i a l l y a l l  of  whos e  as s e t s  a r e  i nves t ed i n t he  t ypes  of  as s e t s  des c r i bed i n c l aus es  ( a )  t hr ough ( g)  above .  " Cas h M anagem ent  Ser vi ces ”  m eans  any cas h m anagem ent  or  r e l a t ed s e r vi ces  i nc l udi ng t r eas ur y,  depos i t or y,  r e t ur n i t em s ,  over dr a f t ,  cont r ol l ed di s bur s em ent ,  m er chant  s t or e  va l ue  ca r ds ,  e - payabl es  s e r vi ces ,  e l ec t r oni c  f unds  t r ans f e r ,  i nt e r s t a t e  depos i t or y ne t wor k,  aut om at i c  c l ea r i ng hous e  t r ans f e r  ( i nc l udi ng t he  Aut om at ed Cl ear i ng Hous e  pr oces s i ng of  e l ec t r oni c  f unds  t r ans f e r s



 

126471205_89 166393043_3 t hr ough t he  di r ec t  Feder a l  Res er ve  Fedl i ne  s ys t em )  and ot her  cus t om ar y cas h m anagem ent  a r r angem ent s .  " Cas h Se t t l em ent  Res er ves ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t hos e  r es e r ves  r e l a t i ng t o cas h r ece i pt s  of  Account s  t ha t  a r e  col l a t e r a l  f or  t he  DLLFl oor pl an I ndebt ednes s ,  t he  CNH Fl oor pl an I ndebt ednes s  or  any ot her  I ndebt ednes s ,  and t ha t  a r e  depos i t ed i n any Depos i t  Account  of  Bor r ower  s ubj ec t  t o a  Cont r ol  Agr eem ent  and t ha t  Agent  deem s  neces s a r y or  appr opr i a t e ,  i n i t s  Per m i t t ed Di s c r e t i on and s ubj ec t  t o Sec t i ons  2. 1( c )  and 2. 2( c ) ,  t o es t abl i s h and m ai nt a i n wi t h r es pec t  t o El i gi bl e  Account s ,  t he  Revol ver  Bor r owi ng Bas e ,  t he  M axi m um  Revol ver  Am ount ,  t he  Fl oor pl an Bor r owi ng Bas e  or  t he  M axi m um  Fl oor pl an Am ount .  " CFC” m eans  a  cont r ol l ed f or e i gn cor por a t i on ( as  t ha t  t e r m  i s  de f i ned i n t he  I RC) .  " Change  i n Cont r ol ”  m eans  t ha t :  ( a )  any Per s on or  t wo or  m or e  Per s ons  ac t i ng i n concer t ,  s ha l l  have  acqui r ed benef i c i a l  owner s hi p,  di r ec t l y or  i ndi r ec t l y,  of  Equi t y I nt e r es t s  of  Bor r ower  ( or  ot her
s ecur i t i e s  conver t i bl e  i nt o s uch Equi t y I nt e r es t s )  r epr es ent i ng 35%  or  m or e  of  t he  com bi ned vot i ng power  of  a l l  Equi t y I nt e r es t s  of  Bor r ower  ent i t l ed ( wi t hout  r egar d t o t he  occur r ence  of  any cont i ngency)  t o vot e  f or  t he  e l ec t i on of  m em ber s  of  t he  Boar d of  Di r ec t or s  of  Bor r ower ;  ( b)  any Per s on or  t wo or  m or e  Per s ons  ac t i ng i n concer t ,  s ha l l  have  acqui r ed by cont r ac t  or  ot her wi s e ,  or  s ha l l  have  ent e r ed i nt o a  cont r ac t  or  a r r angem ent  t ha t ,  upon cons um m at i on t her eof ,  wi l l  r es ul t  i n i t s  or  t he i r  acqui s i t i on of  t he  power  t o exer c i s e ,  di r ec t l y or  i ndi r ec t l y,  a  cont r ol l i ng i nf l uence  over  t he  m anagem ent  or  pol i c i es  of  Bor r ower  or  cont r ol  over  t he  Equi t y I nt e r es t s  of  s uch Per s on ent i t l ed t o vot e  f or  m em ber s  of  t he  Boar d of  Di r ec t or s  of  Bor r ower  on a  f ul l y- di l ut ed bas i s  ( and t aki ng i nt o account  a l l  s uch Equi t y I nt e r es t s  t ha t  s uch Per s on or  gr oup has  t he  r i ght  t o acqui r e  pur s uant  t o any opt i on r i ght )  r epr es ent i ng 35%  or  m or e  of  t he  com bi ned vot i ng power  of  s uch Equi t y I nt e r es t s ;  or  ( c )  dur i ng any per i od of  24 cons ecut i ve  m ont hs

com m enci ng on or  a f t e r  t he  Cl os i ng Dat e ,  t he  occur r ence  of  a  change  i n t he  com pos i t i on of  t he  Boar d of  Di r ec t or s  of  Bor r ower  s uch t ha t  a  m aj or i t y of  t he  m em ber s  of  s uch Boar d of  Di r ec t or s  a r e  not  Cont i nui ng Di r ec t or s ;  or  ( d)  Bor r ower  f a i l s  t o own and cont r ol ,  di r ec t l y or  i ndi r ec t l y,  100%  of  t he  Equi t y I nt e r es t s  of  each ot her  Loan Par t y.  " Change  i n Law” m eans  t he  occur r ence  a f t e r  t he  da t e  of  t he  Agr eem ent  of :  ( a )  t he  adopt i on or  e f f ec t i venes s  of  any l aw,  r ul e ,  r egul a t i on,  j udi c i a l  r ul i ng,  j udgm ent  or  t r ea t y,  ( b)  any change  i n any l aw,  r ul e ,  r egul a t i on,  j udi c i a l  r ul i ng,  j udgm ent  or  t r ea t y or  i n t he  adm i ni s t r a t i on,  i nt e r pr e t a t i on,  i m pl em ent a t i on or  appl i ca t i on by any Gover nm ent a l  Aut hor i t y of  any l aw,  r ul e ,  r egul a t i on,  gui de l i ne  or  t r ea t y,  or  ( c )  t he  m aki ng or  i s s uance  by any Gover nm ent a l  Aut hor i t y of  any r eques t ,  r ul e ,  gui de l i ne  or  di r ec t i ve ,  whe t her  or  not  havi ng t he  f or ce  of  l aw;  pr ovi ded t ha t  not wi t hs t andi ng anyt hi ng i n t he  Agr eem ent  t o t he  cont r a r y,  ( i )  t he  Dodd- Fr ank W al l  St r ee t  Ref or m  and Cons um er  Pr ot ec t i on Act
and a l l  r eques t s ,  r ul es ,  gui de l i nes  or  di r ec t i ves  t he r eunder  or  i s s ued i n connec t i on t he r ewi t h and ( i i )  a l l  r eques t s ,  r ul es ,  gui de l i nes  or  di r ec t i ves  concer ni ng capi t a l  adequacy pr om ul ga t ed by t he  Bank f or  I nt e r na t i ona l  Se t t l em ent s ,  t he  Bas e l  Com m i t t ee  on Banki ng Super vi s i on ( or  any s ucces s or  or  s i m i l a r  aut hor i t y)  or  t he  Uni t ed St a t es  or  f or e i gn r egul a t or y



 

126471205_810 166393043_3 aut hor i t i e s  s ha l l ,  i n each cas e ,  be  deem ed t o be  a  " Change  i n Law, ”  r egar dl es s  of  t he  da t e  enac t ed,  adopt ed or  i s s ued.  " Cl os i ng Dat e”  m eans  t he  da t e  of  t he  m aki ng of  t he  i ni t i a l  Loans  ( or  ot her  ext ens i on of  c r edi t )  under  t he  Agr eem ent .  " CM E” m eans  CM E Gr oup Benchm ar k Adm i ni s t r a t i on Li m i t ed.  " CNH” m eans ,  col l ec t i ve l y,  CNH I ndus t r i a l  Capi t a l  Am er i ca  LLC and CNHI  I nt e r na t i ona l  S. A.  " CNH I nt e r c r edi t or  Agr eem ent ”  m eans  t ha t  ce r t a i n Second Am ended and Res t a t ed I nt e r c r edi t or  Agr eem ent ,  da t ed as  of  t he  Cl os i ng Dat e ,  by and am ong CNH,  Agent  and Bor r ower .  " CNH Fl oor pl an I ndebt ednes s ”  m eans  I ndebt ednes s  owi ng t o CNH i n r es pec t  of  a  f l oor pl an f i nanc i ng f ac i l i t y pr ovi ded by CNH t o Bor r ower  i n an aggr ega t e  am ount  not  exceedi ng $550, 000, 000 a t  any t i m e  out s t andi ng.  " Co- Docum ent a t i on Agent s ”  has  t he  m eani ng s e t  f or t h i n t he  pr eam bl e  t o t he  Agr eem ent .  " Code”  m eans  t he  New Yor k Uni f or m  Com m er c i a l  Code ,  as  i n e f f ec t  f r om  t i m e  t o t i m e .  " Col l a t e r a l ”  m eans  a l l  a s s e t s  and i nt e r es t s  i n as s e t s  and pr oceeds
t her eof  now owned or  her eaf t e r  acqui r ed by Bor r ower  or  any of  i t s  Subs i di a r i es  i n or  upon whi ch a  Li en i s  gr ant ed by s uch Per s on i n f avor  of  Agent  or  t he  Lender s  under  any of  t he  Loan Docum ent s .  " Col l a t e r a l  Acces s  Agr eem ent ”  m eans  a  l andl or d wai ver ,  ba i l ee  l e t t e r ,  or  acknowl edgem ent  agr eem ent  of  any l es s or ,  war ehous em an,  pr oces s or ,  cons i gnee ,  or  ot her  Per s on i n pos s es s i on of ,  havi ng a  Li en upon,  or  havi ng r i ght s  or  i nt e r es t s  i n Bor r ower ’ s  or  any of  i t s  Subs i di a r i es ’  books  and r ecor ds ,  Equi pm ent ,  or  I nvent or y,  i n each cas e ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent .  " Com m i t m ent ”  m eans ,  wi t h r es pec t  t o each Lender ,  i t s  Revol ver  Com m i t m ent  or  i t s  Fl oor pl an Com m i t m ent ,  a s  t he  cont ext  r equi r es ,  and,  wi t h r es pec t  t o a l l  Lender s ,  t he i r  Revol ver  Com m i t m ent s  or  t he i r  Fl oor pl an Com m i t m ent s ,  a s  t he  cont ext  r equi r es ,  i n each cas e  as  s uch Dol l a r  am ount s  a r e  s e t  f or t h bes i de  s uch Lender ’ s  nam e under  t he  appl i cabl e  headi ng on Schedul e  C- 1 t o t he  Agr eem ent  or  i n t he  As s i gnm ent  and Accept ance  pur s uant  t o whi ch s uch

Lender  becam e a  Lender  under  t he  Agr eem ent ,  a s  s uch am ount s  m ay be  r educed or  i nc r eas ed f r om  t i m e  t o t i m e  pur s uant  t o as s i gnm ent s  m ade  i n accor dance  wi t h t he  pr ovi s i ons  of  Sec t i on 13. 1 of  t he  Agr eem ent .  " Com m odi t y Exchange  Act ”  m eans  t he  Com m odi t y Exchange  Act  ( 7 U. S. C.  § 1,  e t  s eq. ,  a s  i n e f f ec t  f r om  t i m e  t o t i m e) .  " Com pet i t or ”  m eans  any Per s on whi ch i s  a  di r ec t  com pet i t or  of  Bor r ower  or  i t s  Subs i di a r i es  i f ,  a t  t he  t i m e  of  a  pr opos ed as s i gnm ent ,  Agent  and t he  as s i gni ng Lender  have  ac t ua l  knowl edge  t ha t  s uch Per s on i s  a  di r ec t  com pet i t or  of  Bor r ower  or  i t s  Subs i di a r i es ;  pr ovi ded,  t ha t  ( i )  i n connec t i on wi t h any as s i gnm ent  or  pa r t i c i pa t i on,  t he  As s i gnee  or  Par t i c i pant  wi t h r es pec t  t o s uch pr opos ed as s i gnm ent  or  pa r t i c i pa t i on t ha t  i s  an i nves t m ent  bank,  a  com m er c i a l  bank,  a  f i nance



 

126471205_811 166393043_3 com pany,  a  f und,  or  ot her  Per s on whi ch m er e l y has  an econom i c  i nt e r es t  i n any s uch di r ec t  com pet i t or ,  and i s  not  i t s e l f  s uch a  di r ec t  com pet i t or  of  Bor r ower  or  i t s  Subs i di a r i es ,  s ha l l  not  be  deem ed t o be  a  di r ec t  com pet i t or  f or  t he  pur pos es  of  t hi s  de f i ni t i on,  and ( i i )  Bor r ower ’ s  cons ent  t o an as s i gnm ent  t o any Per s on under  Sec t i on 13. 1 s ha l l  be  deem ed t o be  Bor r ower ’ s  acknowl edgm ent  t ha t  s uch as s i gnee  i s  not  a  Com pet i t or .  " Com pl i ance  Cer t i f i ca t e”  m eans  a  ce r t i f i ca t e  s ubs t ant i a l l y i n t he  f or m  of  Exhi bi t  C- 1 t o t he  Agr eem ent  de l i ve r ed by t he  chi e f  f i nanc i a l  of f i ce r  of  Bor r ower  t o Agent .  " Conf i dent i a l  I nf or m at i on”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 17. 9( a )  of  t he  Agr eem ent .  " Conf or m i ng Changes ”  wi t h r es pec t  t o us e ,  adm i ni s t r a t i on of  or  convent i ons  as s oc i a t ed wi t h SOFR,  Ter m  SOFR or  any pr opos ed Succes s or  Ra t e ,  a s  appl i cabl e ,  any conf or m i ng changes  t o t he  def i ni t i ons  of  Bas e  Ra t e ,  SOFR,  Ter m  SOFR and I nt e r es t  Per i od,  t i m i ng and f r equency of  de t e r m i ni ng r a t es  and m aki ng paym ent s
of  i nt e r es t  and ot her  t echni ca l ,  adm i ni s t r a t i ve  or  oper a t i ona l  m at t e r s  ( i nc l udi ng,  f or  t he  avoi dance  of  doubt ,  t he  def i ni t i ons  of  Bus i nes s  Day and U. S.  Gover nm ent  Secur i t i e s  Bus i nes s  Day,  t i m i ng of  bor r owi ng r eques t s  or  pr epaym ent ,  conver s i on or  cont i nua t i on not i ces ,  and l engt h of  l ookback per i ods )  as  m ay be  appr opr i a t e ,  i n Agent 's  di s c r e t i on,  t o r e f l ec t  t he  adopt i on and i m pl em ent a t i on of  s uch appl i cabl e  r a t e ( s )  and t o per m i t  t he  adm i ni s t r a t i on t he r eof  by Agent  i n a  m anner  s ubs t ant i a l l y cons i s t ent  wi t h m ar ke t  pr ac t i ce  ( or ,  i f  Agent  de t e r m i nes  t ha t  adopt i on of  any por t i on of  s uch m ar ke t  pr ac t i ce  i s  not  adm i ni s t r a t i ve l y f eas i bl e  or  t ha t  no m ar ke t  pr ac t i ce  f or  t he  adm i ni s t r a t i on of  s uch r a t e  exi s t s ,  i n s uch ot her  m anner  of  adm i ni s t r a t i on as  Agent  de t e r m i nes  i s  r eas onabl y neces s a r y i n connec t i on wi t h t he  adm i ni s t r a t i on of  any Loan Docum ent ) .  " Cont i nui ng Di r ec t or ”  m eans  ( a )  any m em ber  of  t he  Boar d of  Di r ec t or s  who was  a  di r ec t or  ( or  com par abl e  m anager )  of  Bor r ower  on t he  Cl os i ng Dat e ,  and ( b)  any i ndi vi dua l  who

becom es  a  m em ber  of  t he  Boar d of  Di r ec t or s  a f t e r  t he  Cl os i ng Dat e  i f  s uch i ndi vi dua l  was  appr oved,  appoi nt ed or  nom i na t ed f or  e l ec t i on t o t he  Boar d of  Di r ec t or s  by a  m aj or i t y of  t he  Cont i nui ng Di r ec t or s .  " Cont r ol  Agr eem ent ”  m eans  a  cont r ol  agr eem ent ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  execut ed and de l i ver ed by Bor r ower  or  one  of  i t s  Subs i di a r i es ,  Agent ,  and t he  appl i cabl e  s ecur i t i e s  i nt e r m edi a r y ( wi t h r es pec t  t o a  Secur i t i e s  Account )  or  bank ( wi t h r es pec t  t o a  Depos i t  Account ) .  " Copyr i ght  Secur i t y Agr eem ent ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  Guar ant y and Secur i t y Agr eem ent .  " Cor es  I nvent or y”  m eans  I nvent or y cons i s t i ng of  r ebui l t  or  r e f ur bi s hed par t s .  " Covenant / Dom i ni on Thr es hol d Am ount ”  m eans  an am ount  equa l  t o 15%  of  t he  l es s e r  of  ( i )  Aggr ega t e  Bor r owi ng Bas e  and ( i i )  M axi m um  Cr edi t  Am ount .  " Cr edi t  Car d Agr eem ent s ”  m eans  a l l  agr eem ent s  now or  her eaf t e r  ent e r ed i nt o by any Loan Par t y f or  t he  benef i t  of  a  Loan Par t y,  i n each cas e  wi t h any Cr edi t  Car d I s s uer  or  any Cr edi t  Car d Pr oces s or .



 

126471205_812 166393043_3 " Cr edi t  Car d I s s uer ”  m eans  any Per s on ( ot her  t han a  Loan Par t y)  who i s s ues  or  whos e  m em ber s  i s s ue  c r edi t  ca r ds  or  debi t  ca r ds ,  i nc l udi ng M as t e r Car d,  Vi s a ,  Am er i can Expr es s ,  Di s cover ,  Di ner s  Cl ub,  Car t e  Bl anche  and Ci t i .  " Cr edi t  Car d Not i f i ca t i on”  m eans ,  col l ec t i ve l y,  t he  not i ces  t o Cr edi t  Car d I s s uer s  or  Cr edi t  Car d Pr oces s or s  who a r e  par t i es  t o Cr edi t  Car d Agr eem ent s ,  i n a  f or m  r eas onabl y s a t i s f ac t or y t o t he  Agent ,  pur s uant  t o whi ch s uch Cr edi t  Car d I s s uer s  or  Cr edi t  Car d Pr oces s or s ,  a s  appl i cabl e ,  a r e  di r ec t ed by Bor r ower  t o t r ans f e r  a l l  paym ent s  due  f r om  Cr edi t  Car d Pr oces s or s  t o a  Depos i t  Account  s ubj ec t  t o a  Cont r ol  Agr eem ent .  " Cr edi t  Car d Pr oces s or ”  m eans  any s e r vi c i ng or  pr oces s i ng agent  or  any f ac t or  or  f i nanc i a l  i nt e r m edi a r y who f ac i l i t a t es ,  s e r vi ces ,  pr oces s es  or  m anages  t he  c r edi t  aut hor i za t i on,  bi l l i ng t r ans f e r  and/ or  paym ent  pr ocedur es  wi t h r es pec t  t o any Loan Par t y’ s  s a l es  t r ans ac t i ons  i nvol vi ng c r edi t  ca r d or  debi t  ca r d pur chas es  by cus t om er s  us i ng c r edi t  ca r ds  or  debi t  ca r ds  i s s ued
by any Cr edi t  Car d I s s uer .  " Cr edi t  Car d Account s ”  m eans  a l l  pr es ent  and f ut ur e  r i ght s  of  any Loan Par t y t o paym ent  f r om  any Cr edi t  Car d I s s uer ,  Cr edi t  Car d Pr oces s or  or  ot her  t hi r d par t y i n connec t i on wi t h t he  s a l e  or  t r ans f e r  of  Account s  a r i s i ng pur s uant  t o t he  s a l e  of  goods  or  r endi t i on of  s e r vi ces  t o cus t om er s  who have  pur chas ed s uch goods  or  s e r vi ces  us i ng a  c r edi t  ca r d or  a  debi t  ca r d,  i nc l udi ng,  but  not  l i m i t ed t o,  a l l  am ount s  a t  any t i m e  due  or  t o becom e due  f r om  any Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  under  t he  Cr edi t  Car d Agr eem ent s  or  ot her wi s e ,  i n each cas e  above  ca l cul a t ed ne t  of  pr eva i l i ng i nt e r change  char ges .  " Cr edi t  Par t y”  m eans  has  t he  m eani ng as  def i ned i n Sec t i on 15. 1915. 20.  " Dai l y Si m pl e  SOFR” m eans ,  wi t h r es pec t  t o any appl i cabl e  de t e r m i na t i on da t e ,  t he  s ecur ed over ni ght  f i nanc i ng r a t e  publ i s hed on s uch da t e  by FRBNY,  as  adm i ni s t r a t or  of  t he  benchm ar k ( or  a  s ucces s or  adm i ni s t r a t or ) ,  ont he  FRBNY's  webs i t e  ( or  any s ucces s or  s our ce  s a t i s f ac t or y t o Agent ) .  " Def aul t ”  m eans  an event ,  condi t i on,  or

def aul t  t ha t ,  wi t h t he  gi vi ng of  not i ce ,  t he  pas s age  of  t i m e ,  or  bot h,  woul d be  an Event  of  Def aul t .  " Def aul t i ng Lender ”  m eans  any Lender  t ha t  ( a )  has  f a i l ed t o f und any am ount s  r equi r ed t o be  f unded by i t  under  t he  Agr eem ent  on t he  da t e  t ha t  i t  i s  r equi r ed t o do s o under  t he  Agr eem ent  ( i nc l udi ng t he  f a i l ur e  t o m ake  ava i l abl e  t o Agent  am ount s  r equi r ed pur s uant  t o a  Se t t l em ent  or  t o m ake  a  r equi r ed paym ent  i n connec t i on wi t h a  Le t t e r  of  Cr edi t  Di s bur s em ent ) ,  ( b)  not i f i ed Bor r ower ,  Agent ,  or  any Lender  i n wr i t i ng t ha t  i t  does  not  i nt end t o com pl y wi t h a l l  or  any por t i on of  i t s  f undi ng obl i ga t i ons  under  t he  Agr eem ent ,  ( c )  has  m ade  a  publ i c  s t a t em ent  t o t he  e f f ec t  t ha t  i t  does  not  i nt end t o com pl y wi t h i t s  f undi ng obl i ga t i ons  under  t he  Agr eem ent  or  under  ot her  agr eem ent s  gener a l l y ( as  r eas onabl y de t e r m i ned by Agent )  under  whi ch i t  has  com m i t t ed t o ext end c r edi t ,  ( d)  f a i l ed,  wi t hi n 1 Bus i nes s  Day a f t e r  wr i t t en r eques t  by Agent ,  t o conf i r m  t ha t  i t  wi l l  com pl y wi t h t he  t e r m s  of  t he  Agr eem ent  r e l a t i ng t o i t s  obl i ga t i ons  t o
f und any am ount s  r equi r ed t o be  f unded by i t  under  t he  Agr eem ent ,  ( e )  ot her wi s e  f a i l ed t o pay over  t o Agent  or  any ot her  Lender  any ot her  am ount  r equi r ed t o be  pa i d by i t  under  t he  Agr eem ent  on t he  da t e  t ha t  i t  i s  r equi r ed t o do s o under  t he  Agr eem ent ,  or  ( f )  ( i )  becom es  or  i s  i ns ol vent  or  has  a  par ent  com pany t ha t  has  becom e or  i s  i ns ol vent ,  ( i i )  becom es  t he  s ubj ec t  of  a  bankr upt cy or  i ns ol vency pr oceedi ng,



 

126471205_813 166393043_3 or  has  had a  r ece i ver ,  cons er va t or ,  t r us t ee ,  or  cus t odi an or  appoi nt ed f or  i t ,  or  has  t aken any ac t i on i n f ur t her ance  of ,  or  i ndi ca t i ng i t s  cons ent  t o,  appr ova l  of  or  acqui es cence  i n any s uch pr oceedi ng or  appoi nt m ent  or  has  a  par ent  com pany t ha t  has  becom e t he  s ubj ec t  of  a  bankr upt cy or  i ns ol vency pr oceedi ng,  or  has  had a  r ece i ver ,  cons er va t or ,  t r us t ee ,  or  cus t odi an appoi nt ed f or  i t ,  or  has  t aken any ac t i on i n f ur t her ance  of ,  or  i ndi ca t i ng i t s  cons ent  t o,  appr ova l  of  or  acqui es cence  i n any s uch pr oceedi ng or  appoi nt m ent ,  or  ( i i i )  has ,  or  has  a  di r ec t  or  i ndi r ec t  pa r ent  com pany t ha t  has ,  becom e t he  s ubj ec t  of  a  Ba i l - I n Act i on.  " Def aul t i ng Lender  Ra t e”  m eans  ( a )  f or  t he  f i r s t  3 days  f r om  and a f t e r  t he  da t e  t he  r e l evant  paym ent  i s  due ,  t he  Bas e  Ra t e ,  and ( b)  t he r eaf t e r ,  t he  i nt e r es t  r a t e  t hen appl i cabl e  t o Loans  t ha t  a r e  Bas e  Ra t e  Loans  ( i nc l us i ve  of  t he  Bas e  Ra t e  M ar gi n appl i cabl e  t he r e t o) .  " Del awar e  LLC” m eans  any l i m i t ed l i abi l i t y com pany or gani zed or  f or m ed under  t he  l aws  of  t he  St a t e  of  De l awar e .
" Del awar e  Di vi ded LLC” m eans  any Del awar e  LLC whi ch has  been f or m ed upon t he  cons um m at i on of  a  Del awar e  LLC Di vi s i on.  " Del awar e  LLC Di vi s i on”  m eans  t he  s t a t ut or y di vi s i on of  any Del awar e  LLC i nt o t wo or  m or e  Del awar e  LLCs  pur s uant  t o Sec t i on 18- 217 of  t he  Del awar e  Li m i t ed Li abi l i t y Com pany Act .  " Depos i t  Account ”  m eans  any depos i t  account  ( as  t ha t  t e r m  i s  de f i ned i n t he  Code) .  " Des i gna t ed Account ”  m eans  t he  Depos i t  Account  of  Bor r ower  i dent i f i ed on Schedul e  D-  1 t o t he  Agr eem ent  ( or  s uch ot her  Depos i t  Account  of  Bor r ower  l oca t ed a t  Des i gna t ed Account  Bank t ha t  has  been des i gna t ed as  s uch,  i n wr i t i ng,  by Bor r ower  t o Agent ) .  " Des i gna t ed Account  Bank”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Schedul e  D- 1 t o t he  Agr eem ent  ( or  s uch ot her  bank t ha t  i s  l oca t ed wi t hi n t he  Uni t ed St a t es  t ha t  has  been des i gna t ed as  s uch,  i n wr i t i ng,  by Bor r ower  t o Agent ) .  " Di l ut i on”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  a  pe r cent age ,  bas ed upon t he  exper i ence  of  t he .  i m m edi a t e l y pr i or  12 m ont hs ,  t ha t  i s  t he  r es ul t  of  di vi di ng t he  Dol l a r  am ount  of

( a )  bad debt  wr i t e - downs ,  di s count s ,  adver t i s i ng a l l owances ,  c r edi t s ,  or  ot her  di l ut i ve  i t em s  wi t h r es pec t  t o Bor r ower ’ s  Account s  dur i ng s uch per i od,  by ( b)  Bor r ower ’ s  bi l l i ngs  wi t h r es pec t  t o Account s  dur i ng s uch per i od.  " Di l ut i on Res er ve”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  an am ount  s uf f i c i ent  t o r educe  t he  advance  r a t e  aga i ns t  El i gi bl e  Account s  by 1 per cent age  poi nt  f or  each per cent age  poi nt  by whi ch Di l ut i on i s  i n exces s  of  5% .  " Di s qua l i f i ed Equi t y I nt e r es t s ”  m eans  any Equi t y I nt e r es t s  t ha t ,  by t he i r  t e r m s  ( or  by t he  t e r m s  of  any s ecur i t y or  ot her  Equi t y I nt e r es t s  i nt o whi ch t hey a r e  conver t i bl e  or  f or  whi ch t hey a r e  exchangeabl e ) ,  or  upon t he  happeni ng of  any event  or  condi t i on ( a )  m at ur es  or  a r e  m anda t or i l y r edeem abl e  ( ot her  t han s ol e l y f or  Qua l i f i ed Equi t y I nt e r es t s ) ,  pur s uant  t o a  s i nki ng f und obl i ga t i on or  ot her wi s e  ( except  as  a  r es ul t  of  a  change  of  cont r ol  or  as s e t  s a l e  s o l ong as  any r i ght s  of  t he  hol der s  t he r eof  upon t he  occur r ence  of  a  change  of  cont r ol  or  as s e t  s a l e  event  s ha l l  be  s ubj ec t  t o t he  pr i or
r epaym ent  i n f ul l  of  t he  Loans  and a l l  ot her  Obl i ga t i ons  t ha t  a r e  accr ued and payabl e  and



 

126471205_814 166393043_3 t he  t e r m i na t i on of  t he  Com m i t m ent s ) ,  ( b)  a r e  r edeem abl e  a t  t he  opt i on of  t he  hol der  t he r eof  ( ot her  t han s ol e l y f or  Qua l i f i ed Equi t y I nt e r es t s ) ,  i n whol e  or  i n par t ,  ( c )  pr ovi de  f or  t he  s chedul ed paym ent s  of  di vi dends  i n cas h,  or  ( d)  a r e  or  becom e conver t i bl e  i nt o or  exchangeabl e  f or  I ndebt ednes s  or  any ot her  Equi t y I nt e r es t s  t ha t  woul d cons t i t ut e  Di s qua l i f i ed Equi t y I nt e r es t s ,  i n each cas e ,  pr i or  t o t he  da t e  t ha t  i s  180 days  a f t e r  t he  M at ur i t y Dat e .  " DLL” m eans  DLL Fi nance  LLC.  " DLL I nt e r c r edi t or  Agr eem ent ”  m eans  t ha t  ce r t a i n I nt e r c r edi t or  Agr eem ent ,  da t ed as  of  t he  Cl os i ng Dat e ,  by and am ong DLL,  Agent  and Bor r ower ,  and any r epl acem ent  t he r eof  ent e r ed i nt o i n connec t i on wi t h t he  DLL Fl oor pl an I ndebt ednes s  or  any Per m i t t ed Ref i nanc i ng t her eof .  " DLL Fl oor pl an I ndebt ednes s ”  m eans  I ndebt ednes s  owi ng t o DLL i n r es pec t  of  a  f l oor pl an f i nanc i ng f ac i l i t y pr ovi ded by DLL t o Bor r ower  i n an aggr ega t e  am ount  not  exceedi ng $200, 000, 000 a t  any t i m e  out s t andi ng.  " Dol l a r s ”  or  " $”  m eans  Uni t ed St a t es  dol l a r s .
" Dr awi ng Docum ent ”  m eans  any Le t t e r  of  Cr edi t  or  ot her  docum ent  pr es ent ed f or  pur pos es  of  dr awi ng under  any Le t t e r  of  Cr edi t .  " Ear l y Opt - i n Ef f ec t i ve  Dat e”  wi t h r es pec t  t o any Ear l y Opt - i n El ec t i on,  t he  s i xt h Bus i nes s  Day a f t e r  t he  da t e  not i ce  of  s uch Ear l y Opt - i n El ec t i on i s  pr ovi ded t o Lender s ,  a s  l ong as  Agent  has  not  r ece i ved,  by 5: 00 p. m .  ( New Yor k Ci t y t i m e)  on t he  f i f t h Bus i nes s  Day a f t e r  s uch not i ce  i s  pr ovi ded t o Lender s ,  wr i t t en not i ce  of  obj ec t i on t o s uch Ear l y Opt - i n El ec t i on f r om  Lender s  com pr i s i ng Requi r ed Lender s .  " Ear l y Opt - i n El ec t i on”  m eans ,  t he  occur r ence  of  ( a )  a  de t e r m i na t i on by Agent ,  or  a  not i f i ca t i on by Bor r ower  t o Agent  t ha t  Bor r ower  has  m ade  a  de t e r m i na t i on,  t ha t  U. S.  Dol l a r -  denom i na t ed s yndi ca t ed c r edi t  f ac i l i t i e s  cur r ent l y be i ng execut ed,  or  t ha t  i nc l ude  l anguage  s i m i l a r  t o t ha t  cont a i ned i n Sec t i on 1. 9. 1,  a r e  be i ng execut ed or  am ended ( as  appl i cabl e )  t o i ncor por a t e  or  adopt  a  new benchm ar k i nt e r es t  r a t e  t o r epl ace  t he  LI BOR Rat e ;  and ( b)  t he  j oi nt  e l ec t i on by Agent  and Bor r ower  t o r epl ace  t he

LI BOR Rat e  wi t h a  Benchm ar k Repl acem ent  and t he  pr ovi s i on by Agent  of  wr i t t en not i ce  of  s uch e l ec t i on t o Lender s .  " Ear n- Out s ”  s ha l l  m ean uns ecur ed l i abi l i t i e s  of  a  Loan Par t y a r i s i ng under  an agr eem ent  t o m ake  any def e r r ed paym ent  as  a  pa r t  of  t he  Pur chas e  Pr i ce  f or  a  Per m i t t ed Acqui s i t i on,  i nc l udi ng per f or m ance  bonus es  or  cons ul t i ng paym ent s  i n any r e l a t ed s e r vi ces ,  em pl oym ent  or  s i m i l a r  agr eem ent ,  i n an am ount  t ha t  i s  s ubj ec t  t o or  cont i ngent  upon t he  r evenues ,  i ncom e,  cas h f l ow or  pr of i t s  ( or  t he  l i ke )  of  t he  t a r ge t  of  s uch Per m i t t ed Acqui s i t i on.  " EBI TDAR” m eans ,  wi t h r es pec t  t o any f i s ca l  pe r i od:  ( a )  Bor r ower ’ s  cons ol i da t ed ne t  ea r ni ngs  ( or  l os s ) ,  m i nus  ( b)  wi t hout  dupl i ca t i on,  t he  s um  of  t he  f ol l owi ng am ount s  of  Bor r ower  f or  s uch per i od t o t he  ext ent  i nc l uded i n de t e r m i ni ng cons ol i da t ed ne t  ea r ni ngs  ( or  l os s )  f or  s uch per i od:



 

126471205_815 166393043_3 ( i )  any ext r aor di nar y,  unus ua l ,  or  non- r ecur r i ng ga i ns ,  ( i i )  i nt e r es t  i ncom e,  ( i i i )  exchange ,  t r ans l a t i on or  pe r f or m ance  ga i ns  r e l a t i ng t o any hedgi ng t r ans ac t i ons  or  f or e i gn cur r ency f l uc t ua t i ons ,  ( i v)  i ncom e a r i s i ng by r eas on of  t he  appl i ca t i on of  FAS 141R,  and ( v)  ne t  ga i ns  r es ul t i ng f r om  t he  s a l e  or  di s pos i t i on of  any f i xed as s e t s  com pr i s i ng Capi t a l  Expendi t ur es  or  Rent a l  Fl ee t  Equi pm ent ,  pl us  ( c )  wi t hout  dupl i ca t i on,  t he  s um  of  t he  f ol l owi ng am ount s  of  Bor r ower  f or  s uch per i od t o t he  ext ent  i nc l uded i n de t e r m i ni ng cons ol i da t ed ne t  ea r ni ngs  ( or  l os s )  f or  s uch per i od:  ( i )  any ext r aor di nar y,  unus ua l ,  or  non- r ecur r i ng non- cas h l os s es ,  ( i i )  I nt e r es t  Expens e  and Fl oor pl an I nt e r es t  Expens e ,  ( i i i )  t ax expens e  bas ed on i ncom e,  pr of i t s  or  capi t a l ,  i nc l udi ng f eder a l ,  f or e i gn,  s t a t e ,  f r anchi s e  and s i m i l a r  t axes  ( and f or  t he  avoi dance  of  doubt ,  s pec i f i ca l l y exc l udi ng any s a l es  t axes  or  any ot her  t axes  he l d i n t r us t  f or  a  Gover nm ent a l  Aut hor i t y) ,  ( i v)  depr ec i a t i on and am or t i za t i on f or  s uch per i od,  ( v)  wi t h
r es pec t  t o any Per m i t t ed Acqui s i t i on a f t e r  t he  Cl os i ng Dat e ,  cos t s ,  f ees ,  char ges ,  or  expens es  cons i s t i ng of  out - of - pocke t  expens es  owed by Bor r ower  or  any of  i t s  Subs i di a r i es  t o any Per s on f or  s e r vi ces  per f or m ed by s uch Per s on i n connec t i on wi t h s uch Per m i t t ed Acqui s i t i on i ncur r ed wi t hi n 180 days  of  t he  cons um m at i on of  s uch Per m i t t ed Acqui s i t i on,  up t o an aggr ega t e  am ount  f or  a l l  s uch i t em s  f or  s uch Per m i t t ed Acqui s i t i on not  t o exceed $1, 000, 000,  ( vi )  wi t h r es pec t  t o any Per m i t t ed Acqui s i t i ons  a f t e r  t he  Cl os i ng Dat e :  ( A)  pur chas e  account i ng adj us t m ent s ,  i nc l udi ng,  wi t hout  l i m i t a t i on,  a  dol l a r  f or  dol l a r  adj us t m ent  f or  t ha t  por t i on of  r evenue  t ha t  woul d have  been r ecor ded i n t he  r e l evant  pe r i od had t he  ba l ance  of  de f e r r ed r evenue  ( unear ned i ncom e)  r ecor ded on t he  c l os i ng ba l ance  s hee t  and bef or e  appl i ca t i on of  pur chas e  account i ng not  been adj us t ed downwar d t o f a i r  va l ue  t o be  r ecor ded on t he  openi ng ba l ance  s hee t  i n accor dance  wi t h GAAP pur chas e  account i ng r ul es ;  and ( B)  non- cas h adj us t m ent s  i n accor dance  wi t h GAAP pur chas e

account i ng r ul es  under  FASB St a t em ent  No.  141 and EI TF I s s ue  No.  01- 3,  i n t he  event  t ha t  s uch an adj us t m ent  i s  r equi r ed by Bor r ower ’ s  i ndependent  audi t or s ,  i n each cas e ,  a s  de t e r m i ned i n accor dance  wi t h GAAP,  ( vi i )  f ees ,  cos t s ,  char ges  and expens es ,  i n r es pec t  of  Ear n- Out s  i ncur r ed i n connec t i on wi t h any Per m i t t ed Acqui s i t i on t o t he  ext ent  pe r m i t t ed t o be  i ncur r ed under  t he  Agr eem ent  t ha t  a r e  r equi r ed by t he  appl i ca t i on of  FAS 141R t o be  and a r e  expens ed by Bor r ower  and i t s  Subs i di a r i es ,



 

126471205_816 166393043_3 ( vi i i )  non- cas h com pens a t i on expens e  ( i nc l udi ng def e r r ed non- cas h com pens a t i on expens e) ,  or  ot her  non- cas h expens es  or  char ges ,  a r i s i ng f r om  t he  s a l e  or  i s s uance  of  Equi t y I nt e r es t s ,  t he  gr ant i ng of  s t ock opt i ons ,  and t he  gr ant i ng of  s t ock appr ec i a t i on r i ght s  and s i m i l a r  a r r angem ent s  ( i nc l udi ng any r epr i c i ng,  am endm ent ,  m odi f i ca t i on,  s ubs t i t ut i on,  or  change  of  any s uch Equi t y I nt e r es t s ,  s t ock opt i on,  s t ock appr ec i a t i on r i ght s ,  or  s i m i l a r  a r r angem ent s )  m i nus  t he  am ount  of  any s uch expens es  or  char ges  when pa i d i n cas h t o t he  ext ent  not  deduc t ed i n t he  com put a t i on of  ne t  ea r ni ngs  ( or  l os s ) ,  ( i x)  one- t i m e  non- cas h r es t r uc t ur i ng char ges ,  ( x)  non- cas h exchange ,  t r ans l a t i on,  or  pe r f or m ance  l os s es  r e l a t i ng t o any hedgi ng t r ans ac t i ons  or  f or e i gn cur r ency f l uc t ua t i ons ,  ( xi )  non- cas h l os s es  on s a l es  of  f i xed as s e t s  or  wr i t e - downs  of  f i xed or  i nt angi bl e  as s e t s ,  ( xi i )  Rent  Expens e ,  ( xi i i )  r ea l i gnm ent  cos t s  not  t o exceed $2, 000, 000 i n any 12 m ont h per i od,  ( xi v)  Ukr a i ne  cur r ency r em eas ur em ent  cos t s  not  t o
exceed $5, 000, 000 i n any 12 m ont h per i od,  ( xv)  Rent - t o- Own Expens e ,  i n each cas e ,  de t e r m i ned on a  cons ol i da t ed bas i s  i n accor dance  wi t h GAAP,  and ( xvi )  ne t  non- cas h l os s es  r es ul t i ng f r om  t he  s a l e  or  di s pos i t i on of  any f i xed as s e t s  com pr i s i ng Capi t a l  Expendi t ur es  or  Rent a l  Fl ee t  Equi pm ent .  For  t he  pur pos es  of  ca l cul a t i ng EBI TDAR f or  any per i od of  12 cons ecut i ve  f i s ca l  m ont hs  ( each,  a  " Ref e r ence  Per i od”) ,  i f  a t  any t i m e  dur i ng s uch Ref e r ence  Per i od ( and a f t e r  t he  Cl os i ng Dat e ) ,  Bor r ower  or  any of  i t s  Subs i di a r i es  s ha l l  have  m ade  a  Per m i t t ed Acqui s i t i on,  EBI TDAR f or  s uch Ref e r ence  Per i od s ha l l  be  ca l cul a t ed a f t e r  gi vi ng pr o f or m a e f f ec t  t he r e t o ( i nc l udi ng pr o f or m a adj us t m ent s  a r i s i ng out  of  event s  whi ch a r e  di r ec t l y a t t r i but abl e  t o s uch Per m i t t ed Acqui s i t i on,  a r e  f ac t ua l l y s uppor t abl e ,  and a r e  expec t ed t o have  a  cont i nui ng i m pac t ,  i n each cas e  de t e r m i ned on a  bas i s  cons i s t ent  wi t h Ar t i c l e  11 of  Regul a t i on S- X pr om ul ga t ed under  t he  Secur i t i e s  Act  and as  i nt e r pr e t ed by t he  s t a f f  of  t he  SEC or  i n s uch ot her  m anner  accept abl e  t o

Agent )  as  i f  any s uch Per m i t t ed Acqui s i t i on or  adj us t m ent  occur r ed on t he  f i r s t  day of  s uch Ref e r ence  Per i od.  " EEA Fi nanc i a l  I ns t i t ut i on”  ( m eans  a )  any c r edi t  i ns t i t ut i on or  i nves t m ent  f i r m  es t abl i s hed i n an EEA M em ber  Count r y t ha t  i s  s ubj ec t  t o t he  s uper vi s i on of  an EEA Res ol ut i on Aut hor i t y;  ( b)  any ent i t y es t abl i s hed i n an EEA M em ber  Count r y t ha t  i s  a  pa r ent  of  an i ns t i t ut i on des cr i bed i n c l aus e  ( a )  above ;  or  ( c )  any f i nanc i a l  i ns t i t ut i on es t abl i s hed i n an EEA M em ber  Count r y t ha t  i s  a  s ubs i di a r y of  an i ns t i t ut i on des cr i bed i n t he  f or egoi ng c l aus es  and i s  s ubj ec t  t o cons ol i da t ed s uper vi s i on wi t h i t s  pa r ent .  " EEA M em ber  Count r y”  m eans  any of  t he  m em ber  s t a t es  of  t he  Eur opean Uni on,  I ce l and,  Li echt ens t e i n and Nor way.



 

126471205_817 166393043_3 " EEA Res ol ut i on Aut hor i t y”  m eans  any publ i c  adm i ni s t r a t i ve  aut hor i t y or  any Per s on ent r us t ed wi t h publ i c  adm i ni s t r a t i ve  aut hor i t y of  an EEA M em ber  Count r y ( i nc l udi ng any de l egee)  havi ng r es pons i bi l i t y f or  t he  r es ol ut i on of  any EEA Fi nanc i a l  I ns t i t ut i on.  " El ec t i on Dat e”  m eans ,  wi t h r es pec t  t o e i t he r  El i gi bl e  Rea l  Pr oper t y or  El i gi bl e  Rol l i ng St ock/ Equi pm ent ,  t he  f i r s t  da t e  on whi ch each s uch i t em  i s  i nc l uded i n t he  ca l cul a t i on of  t he  Revol ver  Bor r owi ng Bas e  as  de t e r m i ned by Agent  and Bor r ower .  " El i gi bl e  Account s ”  m eans  t hos e  Account s  c r ea t ed by any Loan Par t y i n t he  or di nar y cour s e  of  i t s  bus i nes s ,  t ha t  a r i s e  out  of  s uch Loan Par t y’ s  s a l e  of  goods  or  r endi t i on of  s e r vi ces ,  t ha t  com pl y wi t h each of  t he  r epr es ent a t i ons  and war r ant i es  r es pec t i ng El i gi bl e  Account s  m ade  i n t he  Loan Docum ent s ,  and t ha t  a r e  not  exc l uded as  i ne l i gi bl e  by vi r t ue  of  one  or  m or e  of  t he  exc l udi ng c r i t e r i a  s e t  f or t h be l ow;  pr ovi ded,  t ha t  s uch c r i t e r i a  m ay be  r evi s ed f r om  t i m e  t o t i m e  by Agent  i n Agent ’ s  Per m i t t ed Di s c r e t i on
t o addr es s  t he  r es ul t s  of  any f i e l d exam i na t i on per f or m ed by ( or  on beha l f  of )  Agent  f r om  t i m e  t o t i m e  a f t e r  t he  Cl os i ng Dat e .  I n de t e r m i ni ng t he  am ount  t o be  i nc l uded,  El i gi bl e  Account s  s ha l l  be  ca l cul a t ed ne t  of  cus t om er  depos i t s ,  unappl i ed cas h,  t axes ,  di s count s ,  c r edi t s ,  a l l owances ,  and r eba t es .  El i gi bl e  Account s  s ha l l  not  i nc l ude  t he  f ol l owi ng:  ( a )  ( i )  Account s  ( ot her  t han Ext ended Ter m s  Account s )  t ha t  t he  Account  Debt or  has  f a i l ed t o pay wi t hi n 90 days  of  or i gi na l  i nvoi ce  da t e ,  ( i i )  Ext ended Ter m s  Account s  t ha t  t he  Account  Debt or  has  f a i l ed t o pay wi t hi n t he  ea r l i e r  of  ( A)  30 days  of  or i gi na l  due  da t e  or  ( B)  120 days  of  or i gi na l  i nvoi ce  da t e ,  or  ( i i i )  Ext ended Ter m s  Account s  wi t h s e l l i ng t e r m s  of  m or e  t han 90 days ,  ( b)  Account s  owed by an Account  Debt or  ( or  i t s  Af f i l i a t es )  wher e  50%  or  m or e  of  a l l  Account s  owed by t ha t  Account  Debt or  ( or  i t s  Af f i l i a t es )  a r e  deem ed i ne l i gi bl e  under  c l aus e  ( a )  above ,  ( c )  Account s  wi t h r es pec t  t o whi ch t he  Account  Debt or  i s  an Af f i l i a t e  of  any Loan Par t y or  an em pl oyee  or  agent  of  any

Loan Par t y or  any Af f i l i a t e  of  any Loan Par t y,  ( d)  Account s  a r i s i ng i n a  t r ans ac t i on wher e i n goods  a r e  pl aced on cons i gnm ent  or  a r e  s ol d pur s uant  t o a  guar ant eed s a l e ,  a  s a l e  or  r e t ur n,  a  s a l e  on appr ova l ,  a  bi l l  and hol d,  or  any ot her  t e r m s  by r eas on of  whi ch t he  paym ent  by t he  Account  Debt or  m ay be  condi t i ona l ,  ( e )  Account s  t ha t  a r e  not  payabl e  i n Dol l a r s ,  ( f )  Account s  wi t h r es pec t  t o whi ch t he  Account  Debt or  e i t he r  ( i )  does  not  m ai nt a i n i t s  chi e f  execut i ve  of f i ce  i n t he  Uni t ed St a t es  or  Canada ,  or  ( i i )  i s  not  or gani zed under  t he  l aws  of  t he  Uni t ed St a t es  or  any s t a t e  t he r eof ,  or  Canada  or  any pr ovi nce  t he r eof ,  or  ( i i i )  i s  t he  gover nm ent  of  any f or e i gn count r y or  s over e i gn s t a t e ,  or  of  any s t a t e ,  pr ovi nce ,  m uni c i pa l i t y,  or  ot her  pol i t i ca l  s ubdi vi s i on t he r eof ,  or  of  any depar t m ent ,  agency,  publ i c  cor por a t i on,  or  ot her  i ns t r um ent a l i t y t he r eof ,  unl es s  ( A)  t he  Account  i s  s uppor t ed by an i r r evocabl e  l e t t e r  of  c r edi t  r eas onabl y s a t i s f ac t or y t o Agent  ( as  t o f or m ,  s ubs t ance ,  and i s s uer  or  dom es t i c  conf i r m i ng bank)  t ha t  has  been
de l i ver ed t o Agent  and i s  di r ec t l y dr awabl e  by Agent ,  or  ( B)  t he  Account  i s  cover ed by c r edi t  i ns ur ance  i n f or m ,  s ubs t ance ,  and am ount ,  and by an i ns ur e r ,  r eas onabl y s a t i s f ac t or y t o Agent ,



 

126471205_818 166393043_3 ( g)  Account s  wi t h r es pec t  t o whi ch t he  Account  Debt or  i s  e i t he r  ( 1)  any s t a t e  of  t he  Uni t ed St a t es ,  any m uni c i pa l i t y,  or  any ot her  pol i t i ca l  s ubdi vi s i on of  e i t he r  t he r eof ,  or  any depar t m ent ,  agency,  publ i c  cor por a t i on or  ot her  i ns t r um ent a l i t y t he r eof ,  t o t he  ext ent  t ha t  t he  aggr ega t e  am ount  of  s uch Account s  exceeds  $3, 000, 000 a t  any t i m e  out s t andi ng,  or  ( i i )  t he  Uni t ed St a t es  or  any depar t m ent ,  agency,  or  i ns t r um ent a l i t y of  t he  Uni t ed St a t es  ( exc l us i ve ,  however ,  of  Account s  wi t h r es pec t  t o whi ch Bor r ower  or  ot her  Loan Par t y has  com pl i ed,  t o t he  r eas onabl e  s a t i s f ac t i on of  Agent ,  wi t h t he  As s i gnm ent  of  Cl a i m s  Act ,  31 USC §3727) ,  ( h)  Account s  wi t h r es pec t  t o whi ch t he  Account  Debt or  i s  a  c r edi t or  of  any Loan Par t y,  has  or  has  as s e r t ed a  r i ght  of  r ecoupm ent  or  s e t of f ,  or  has  di s put ed i t s  obl i ga t i on t o pay a l l  or  any por t i on of  t he  Account ,  t o t he  ext ent  of  s uch c l a i m ,  r i ght  of  r ecoupm ent  or  s e t of f ,  or  di s put e ,  ( i )  Account s  wi t h r es pec t  t o an Account  Debt or  whos e  t ot a l  obl i ga t i ons  owi ng t o t he  Loan Par t i es
exceed 10%  ( s uch per cent age ,  as  appl i ed t o a  par t i cul a r  Account  Debt or ,  be i ng s ubj ec t  t o r educ t i on by Agent  i n i t s  Per m i t t ed Di s c r e t i on i f  t he  c r edi t wor t hi nes s  of  s uch Account  Debt or  de t e r i or a t es )  of  a l l  El i gi bl e  Account s ,  t o t he  ext ent  of  t he  obl i ga t i ons  owi ng by s uch Account  Debt or  i n exces s  of  s uch per cent age ;  pr ovi ded,  t ha t ,  i n each cas e ,  t he  am ount  of  El i gi bl e  Account s  t ha t  a r e  exc l uded becaus e  t hey exceed t he  f or egoi ng per cent age  s ha l l  be  de t e r m i ned by Agent  bas ed on a l l  of  t he  ot her wi s e  El i gi bl e  Account s  pr i or  t o gi vi ng e f f ec t  t o any e l i m i na t i ons  bas ed upon t he  f or egoi ng concent r a t i on l i m i t ,  ( j )  Account s  wi t h r es pec t  t o whi ch t he  Account  Debt or  i s  s ubj ec t  t o an I ns ol vency Pr oceedi ng,  i s  not  Sol vent ,  has  gone  out  of  bus i nes s ,  or  as  t o whi ch any Loan Par t y has  r ece i ved not i ce  of  an i m m i nent  I ns ol vency Pr oceedi ng or  a  m at e r i a l  i m pa i r m ent  of  t he  f i nanc i a l  condi t i on of  s uch Account  Debt or ,  ( k)  Account s ,  t he  col l ec t i on of  whi ch,  Agent ,  i n i t s  Per m i t t ed Di s c r e t i on,  be l i eves  t o be  doubt f ul ,  i nc l udi ng by r eas on of  t he  Account
Debt or ’ s  f i nanc i a l  condi t i on,  ( l )  Account s  t ha t  a r e  not  s ubj ec t  t o a  va l i d and per f ec t ed f i r s t  pr i or i t y Agent ’ s  Li en,  ( m )  Account s  wi t h r es pec t  t o whi ch ( i )  t he  goods  gi vi ng r i s e  t o s uch Account  have  not  been s hi pped and bi l l ed t o t he  Account  Debt or ,  or  ( i i )  t he  s e r vi ces  gi vi ng r i s e  t o s uch Account  have  not  been per f or m ed and bi l l ed t o t he  Account  Debt or ,  ( n)  Account s  wi t h r es pec t  t o whi ch t he  Account  Debt or  i s  a  Sanc t i oned Per s on or  Sanc t i oned Ent i t y,  ( o)  Account s  t ha t  r epr es ent  t he  r i ght  t o r ece i ve  pr ogr es s  paym ent s  or  ot her  advance  bi l l i ngs  t ha t  a r e  due  pr i or  t o t he  com pl e t i on of  pe r f or m ance  by t he  appl i cabl e  Loan Par t y of  t he  s ubj ec t  cont r ac t  f or  goods  or  s e r vi ces ,  ( p)  t ha t  por t i on of  Account s  t ha t  has  been r es t r uc t ur ed,  ext ended,  am ended or  m odi f i ed,  ot her  t han Account s  ext ended as  a  r es ul t  of  m ar ke t i ng cam pai gns  ent e r ed i nt o i n t he  or di nar y cour s e  of  bus i nes s ,  or  ( q)  Account s  owned by a  t a r ge t  acqui r ed i n connec t i on wi t h a  Per m i t t ed Acqui s i t i on,  unt i l  t he  com pl e t i on of  an appr a i s a l  and f i e l d exam i na t i on,  or  ot her  due

di l i gence  appr oved by



 

126471205_819 166393043_3 Agent ,  wi t h r es pec t  t o s uch t a r ge t ,  i n each cas e ,  r eas onabl y s a t i s f ac t or y t o Agent  ( whi ch appr a i s a l ,  f i e l d exam i na t i on or  ot her  due  di l i gence  m ay be  conduc t ed pr i or  t o t he  c l os i ng of  s uch Per m i t t ed Acqui s i t i on) .  " El i gi bl e  Cr edi t  Car d Account s ”  m eans ,  as  t o each Loan Par t y,  Cr edi t  Car d Account s  of  s uch Per s on whi ch s a t i s f y t he  c r i t e r i a  s e t  f or t h be l ow:  ( a )  s uch Cr edi t  Car d Account s  a r i s e  f r om  t he  ac t ua l  and bona  f i de  s a l e  and de l i ver y of  goods  or  r endi t i on of  s e r vi ces  by s uch Per s on i n t he  or di nar y cour s e  of  t he  bus i nes s  of  s uch Per s on;  ( b)  s uch Cr edi t  Car d Account s  a r e  not  pas t  due  ( beyond any s t a t ed appl i cabl e  gr ace  per i od,  i f  any,  t he r e f or )  pur s uant  t o t he  t e r m s  s e t  f or t h i n t he  Cr edi t  Car d Agr eem ent s  wi t h t he  Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  of  t he  c r edi t  ca r d or  debi t  ca r d us ed i n t he  pur chas e  whi ch gi ve  r i s e  t o s uch Cr edi t  Car d Account s ;  ( c )  s uch Cr edi t  Car d Account s  a r e  not  unpa i d m or e  t han f i ve  ( 5)  Bus i nes s  Days  a f t e r  t he  da t e  of  t he  s a l e  of  goods  or  r endi t i on of  s e r vi ces  gi vi ng r i s e  t o
s uch Cr edi t  Car d Account s ;  ( d)  t he  Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  obl i ga t ed i n r es pec t  of  s uch Cr edi t  Car d Account  has  not  f a i l ed t o r em i t  any m ont hl y paym ent  i n r es pec t  of  s uch Cr edi t  Car d Account ;  ( e )  t he  Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  wi t h r es pec t  t o s uch Cr edi t  Car d Account  has  not  as s e r t ed a  count e r c l a i m ,  def ens e  or  di s put e  aga i ns t  s uch Cr edi t  Car d Account s  ( ot her  t han cus t om ar y s e t - of f s  t o f ees  and char gebacks  cons i s t ent  wi t h t he  pr ac t i ces  of  s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  wi t h s uch Per s on f r om  t i m e  t o t i m e) ,  pr ovi ded t ha t  t he  por t i on of  t he  Cr edi t  Car d Account s  owi ng by s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  i n exces s  of  t he  am ount  owi ng by s uch Per s on t o s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  pur s uant  t o s uch f ees  and char gebacks  s ha l l  be  deem ed El i gi bl e  Cr edi t  Car d Account s ;  ( f )  t he  Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  wi t h r es pec t  t o s uch Cr edi t  Car d Account  has  not  s e t  of f  aga i ns t  am ount s  ot her wi s e  payabl e  by s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d

Pr oces s or  t o s uch Per s on f or  t he  pur pos e  of  es t abl i s hi ng a  r es e r ve  or  col l a t e r a l  f or  obl i ga t i ons  of  s uch Per s on t o s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  ( ot her  t han cus t om ar y s e t - of f s  and char gebacks  cons i s t ent  wi t h t he  pr ac t i ces  of  s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  f r om  t i m e  t o t i m e) ,  pr ovi ded t ha t  t he  por t i on of  t he  Cr edi t  Car d Account s  owi ng by s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  i n exces s  of  t he  s e t - of f  am ount s  s ha l l  be  deem ed El i gi bl e  Cr edi t  Car d Account s ;  ( g)  s uch Cr edi t  Car d Account s  ( i )  a r e  owned by a  Loan Par t y and s uch Per s on has  a  good t i t l e  t o s uch Cr edi t  Car d Account  and ( i i )  a r e  s ubj ec t  t o a  va l i d and per f ec t ed f i r s t  pr i or i t y Agent ’ s  Li en,  ( h)  t he  Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  wi t h r es pec t  t o s uch Cr edi t  Car d Account s  i s  not  s ubj ec t  t o an I ns ol vency Pr oceedi ng,  i s  Sol vent ,  has  not  gone  out  of  bus i nes s ,  or  as  t o whi ch no Loan Par t y has  r ece i ved not i ce  of  an i m m i nent  I ns ol vency Pr oceedi ng or  a  m at e r i a l  i m pa i r m ent  of  t he  f i nanc i a l  condi t i on of  s uch Cr edi t  Car d
I s s uer  or  Cr edi t  Car d Pr oces s or ;



 

126471205_820 166393043_3 ( i )  no event  of  de f aul t  has  occur r ed under  t he  Cr edi t  Car d Agr eem ent  of  s uch Per s on wi t h t he  Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  who has  i s s ued t he  c r edi t  ca r d or  debi t  ca r d or  handl es  paym ent s  under  t he  c r edi t  ca r d or  debi t  ca r d us ed i n t he  s a l e  whi ch gave  r i s e  t o s uch Cr edi t  Car d Account  whi ch event  of  de f aul t  gi ves  s uch Cr edi t  Car d I s s uer  or  Cr edi t  Car d Pr oces s or  t he  r i ght  t o ceas e  or  s us pend paym ent s  t o s uch Per s on;  ( j )  t he  cus t om er  us i ng t he  c r edi t  ca r d or  debi t  ca r d gi vi ng r i s e  t o s uch Cr edi t  Car d Account  s ha l l  not  have  r e t ur ned t he  m er chandi s e  pur chas ed gi vi ng r i s e  t o s uch Cr edi t  Car d Account ;  ( k)  t he  Cr edi t  Car d Account s  a r e  s ubj ec t  t o Cr edi t  Car d Not i f i ca t i ons ;  ( l )  t he  Cr edi t  Car d Pr oces s or  i s  or gani zed and has  i t s  pr i nc i pa l  of f i ces  or  as s e t s  wi t hi n t he  Uni t ed St a t es ;  ( m )  s uch Cr edi t  Car d Account s  a r e  not  evi denced by cha t t e l  paper  or  an i ns t r um ent  of  any ki nd,  and have  not  been r educed t o j udgm ent ;  and ( n)  t he  por t i on of  s uch Cr edi t  Car d Account  t ha t  does  not  i nc l ude  a  bi l l i ng f or
i nt e r es t ,  f ees  or  l a t e  char ges .  " El i gi bl e  I nvent or y”  m eans  I nvent or y of  any Loan Par t y,  t ha t  com pl i es  wi t h each of  t he  r epr es ent a t i ons  and war r ant i es  r es pec t i ng El i gi bl e  I nvent or y m ade  i n t he  Loan Docum ent s ,  and t ha t  i s  not  exc l uded as  i ne l i gi bl e  by vi r t ue  of  one  or  m or e  of  t he  exc l udi ng c r i t e r i a  s e t  f or t h be l ow;  pr ovi ded,  t ha t  s uch c r i t e r i a  m ay be  r evi s ed f r om  t i m e  t o t i m e  by Agent  i n Agent ’ s  Per m i t t ed Di s c r e t i on t o addr es s  t he  r es ul t s  of  any f i e l d exam i na t i on or  appr a i s a l  pe r f or m ed by Agent  f r om  t i m e  t o t i m e  a f t e r  t he  Cl os i ng Dat e .  I n de t e r m i ni ng t he  am ount  t o be  s o i nc l uded,  I nvent or y s ha l l  be  va l ued a t  t he  l ower  of  cos t  or  m ar ke t  on a  bas i s  cons i s t ent  wi t h t he  hi s t or i ca l  account i ng pr ac t i ces  of  t he  Loan Par t i es .  An i t em  of  I nvent or y s ha l l  not  be  i nc l uded i n El i gi bl e  I nvent or y i f :  ( a )  a  Loan Par t y does  not  have  good,  va l i d,  and m ar ke t abl e  t i t l e  t he r e t o,  ( b)  ot her  t han wi t h r es pec t  t o I nvent or y s ubj ec t  t o l eas e  or  r ent a l ,  a  Loan Par t y does  not  have  ac t ua l  and exc l us i ve  pos s es s i on t her eof  ( e i t he r  di r ec t l y or  t hr ough a

ba i l ee  or  agent  of  s uch Loan Par t y) ,  ( c )  i t  i s  not  l oca t ed a t  one  of  t he  l oca t i ons  i n t he  cont i nent a l  Uni t ed St a t es  s e t  f or t h on Schedul e  4. 24 t o t he  Agr eem ent  ( as  s uch Schedul e  4. 24 m ay be  am ended f r om  t i m e  t o t i m e  wi t h t he  pr i or  wr i t t en cons ent  of  Agent )  i n vi ol a t i on of  Sec t i on 5. 14,  and i t  i s  not  i n- t r ans i t  except  as  pr ovi ded i n c l aus e  ( d)  be l ow,  ( d)  i t  i s  i n- t r ans i t  t o or  f r om  a  l oca t i on of  a  Loan Par t y ( ot her  t han i n- t r ans i t  f r om  one  l oca t i on s e t  f or t h on Schedul e  4. 24 t o t he  Agr eem ent  t o anot her  l oca t i on s e t  f or t h on Schedul e  4. 24 t o t he  Agr eem ent ) ,  ( e )  i t  i s  l oca t ed on r ea l  pr oper t y l eas ed by a  Loan Par t y or  i n a  cont r ac t  war ehous e ,  i n each cas e ,  unl es s  e i t he r  ( 1)  i t  i s  s ubj ec t  t o a  Col l a t e r a l  Acces s  Agr eem ent  execut ed by t he  l es s or  or  war ehous em an,  as  t he  cas e  m ay be ,  and i t  i s  s egr ega t ed or  ot her wi s e  s epar a t e l y i dent i f i abl e  f r om



 

126471205_821 166393043_3 goods  of  ot her s ,  i f  any,  s t or ed on t he  pr em i s es  or  ( 2)  Agent  has  es t abl i s hed a  Landl or d Res er ve  wi t h r es pec t  t o s uch l oca t i on,  ( f )  i t  i s  t he  s ubj ec t  of  a  bi l l  of  l adi ng or  ot her  docum ent  of  t i t l e ,  ( g)  i t  i s  not  s ubj ec t  t o a  va l i d and per f ec t ed f i r s t  pr i or i t y Agent ’ s  Li en,  ( h)  i t  cons i s t s  of  goods  r e t ur ned or  r e j ec t ed by a  Loan Par t y’ s  cus t om er s ,  ( i )  i t  cons i s t s  of  goods  t ha t  a r e  obs ol e t e  or  s l ow m ovi ng,  r es t r i c t i ve  or  cus t om  i t em s ,  wor k- i n- pr oces s ,  r aw m at e r i a l s ,  or  goods  t ha t  cons t i t ut e  s par e  par t s ,  packagi ng and s hi ppi ng m at e r i a l s ,  br anded or  pr om ot i ona l  i t em s ,  s uppl i es  us ed or  cons um ed i n a  Loan Par t y’ s  bus i nes s ,  Cor es  I nvent or y,  bi l l  and hol d goods ,  de f ec t i ve  goods ,  " s econds , ”  or  I nvent or y acqui r ed on cons i gnm ent ,  ( j )  i t  i s  s ubj ec t  t o t hi r d par t y t r adem ar k,  l i cens i ng or  ot her  pr opr i e t a r y r i ght s ,  unl es s  Agent  i s  s a t i s f i ed t ha t  s uch I nvent or y can be  f r ee l y s ol d by Agent  on and a f t e r  t he  occur r ence  of  an Event  of  a  Def aul t  des pi t e  s uch t hi r d par t y r i ght s ,  ( k)  i t  was  acqui r ed i n connec t i on wi t h a
Per m i t t ed Acqui s i t i on,  unt i l  t he  com pl e t i on of  an appr a i s a l  and f i e l d exam i na t i on,  or  ot her  due  di l i gence  appr oved by Agent ,  wi t h r es pec t  t o s uch I nvent or y,  i n each cas e ,  r eas onabl y s a t i s f ac t or y t o Agent  ( whi ch appr a i s a l ,  f i e l d exam i na t i on and ot her  due  di l i gence  m ay be  conduc t ed pr i or  t o t he  c l os i ng of  s uch Per m i t t ed Acqui s i t i on) ,  or  ( l )  wi t h r es pec t  t o Rent a l  Fl ee t  Equi pm ent ,  t he  appl i cabl e  Loan Par t y has  not  com pl i ed wi t h Sec t i on 7( m )  of  t he  Guar ant y and Secur i t y Agr eem ent  wi t h r es pec t  t o any r e l evant  ce r t i f i ca t es  of  t i t l e .  " El i gi bl e  New Fl oor pl an Equi pm ent ”  m eans  a l l  I nvent or y owned by any Loan Par t y whi ch ( a )  cons t i t ut es  El i gi bl e  I nvent or y and ( b)  cons i s t s  of  New Fl oor pl an Equi pm ent .  " El i gi bl e  Par t s  and At t achm ent s  I nvent or y”  m eans  a l l  I nvent or y owned by any Loan Par t y whi ch ( a )  cons t i t ut es  El i gi bl e  I nvent or y and ( b)  cons i s t s  of  pa r t s  or  a t t achm ent s  he l d by any Loan Par t y f or  s a l e  t o t hi r d par t i es  ot her  t han Cor es  I nvent or y.  " El i gi bl e  Rea l  Pr oper t y”  m eans  Rea l  Pr oper t y of  any Loan Par t y,  t ha t  com pl i es  wi t h each of

t he  r epr es ent a t i ons  and war r ant i es  r es pec t i ng Rea l  Pr oper t y m ade  i n t he  Loan Docum ent s ,  and t ha t  i s  not  exc l uded as  i ne l i gi bl e  by vi r t ue  of  one  or  m or e  of  t he  exc l udi ng c r i t e r i a  s e t  f or t h be l ow;  pr ovi ded,  t ha t  s uch c r i t e r i a  m ay be  r evi s ed f r om  t i m e  t o t i m e  by Agent  i n Agent ’ s  Per m i t t ed Di s c r e t i on t o addr es s  t he  r es ul t s  of  any f i e l d exam i na t i on or  appr a i s a l  pe r f or m ed by Agent  f r om  t i m e  t o t i m e  a f t e r  t he  Cl os i ng Dat e .  An i t em  of  Rea l  Pr oper t y s ha l l  not  be  i nc l uded i n El i gi bl e  Rea l  Pr oper t y unl es s :  ( a )  t he  appl i cabl e  Loan Par t y Bor r ower  owns  f ee  t i t l e  t he r e t o;  ( b)  t he  appl i cabl e  Loan Par t y has  execut ed and de l i ver ed t o t he  Agent  s uch M or t gages  and ot her  docum ent s  as  t he  Agent  m ay r eas onabl y r eques t ;



 

126471205_822 166393043_3 ( c )  t he  appl i cabl e  Loan Par t y s ha l l  have  de l i ver ed t o t he  Agent  wi t h r es pec t  t o each par ce l  of  El i gi bl e  Rea l  Pr oper t y a l l  M or t gage  Re l a t ed Docum ent s  and ot her  Rea l  Pr oper t y i t em s  as  r equi r ed by FI RREA and r eas onabl y s a t i s f ac t or y t o t he  Agent ;  ( d)  t he  Agent  has  a  per f ec t ed f i r s t  pr i or i t y Li en i n s uch Rea l  Pr oper t y ( s ubj ec t  onl y t o Per m i t t ed Li ens  under  c l aus e  ( k)  of  t he  def i ni t i on t he r eof ) ;  ( e )  s uch par ce l  of  Rea l  Pr oper t y has  been appr a i s ed by a  t hi r d par t y appr a i s e r  engaged by t he  Agent  or  ot her wi s e  accept abl e  t o t he  Agent  i n good f a i t h;  ( f )  a s  t o any par t i cul a r  pr oper t y,  t he  Loan Par t y i s  i n com pl i ance  wi t h t he  r epr es ent a t i ons ,  war r ant i es  and covenant s  s e t  f or t h i n Sec t i ons  4. 11 and 5. 9 her eof  and i n t he  M or t gage  r e l a t i ng t o s uch Rea l  Pr oper t y,  unl es s  t he  Agent ,  i n i t s  di s c r e t i on,  ot her wi s e  wai ves  s uch r equi r em ent  i n t he  de t e r m i na t i on of  El i gi bl e  Rea l  Pr oper t y;  ( g)  s uch Rea l  Pr oper t y i s  not  deem ed by t he  Agent  i n i t s  Per m i t t ed Di s c r e t i on t o be  i ne l i gi bl e  f or  i nc l us i on i n t he  ca l cul a t i on of  t he
Bor r owi ng Bas e ;  and ( h)  t he  r equi r em ent s  i n Sec t i on 14. 1( g)  her eof  have  been s a t i s f i ed.  " El i gi bl e  Rent a l  Equi pm ent ”  m eans  a l l  equi pm ent  owned by any Loan Par t y whi ch ( a )  cons t i t ut es  El i gi bl e  I nvent or y and ( b)  cons i s t s  of  us ed Rent a l  Fl ee t  Equi pm ent .  " El i gi bl e  Rol l i ng St ock/ Equi pm ent ”  m eans  Rol l i ng St ock and Equi pm ent  ( ot her  t han El i gi bl e  New Fl oor pl an Equi pm ent ,  El i gi bl e  New Fl oor pl an Equi pm ent  and El i gi bl e  Rent a l  Equi pm ent )  of  any Loan Par t y,  t ha t  com pl i es  wi t h each of  t he  r epr es ent a t i ons  and war r ant i es  r es pec t i ng Rol l i ng St ock and Equi pm ent ,  a s  appl i cabl e ,  m ade  i n t he  Loan Docum ent s ,  and t ha t  i s  not  exc l uded as  i ne l i gi bl e  by vi r t ue  of  one  or  m or e  of  t he  exc l udi ng c r i t e r i a  s e t  f or t h be l ow;  pr ovi ded,  t ha t  s uch c r i t e r i a  m ay be  r evi s ed f r om  t i m e  t o t i m e  by Agent  i n Agent ’ s  Per m i t t ed Di s c r e t i on t o addr es s  t he  r es ul t s  of  any f i e l d exam i na t i on or  appr a i s a l  pe r f or m ed by Agent  f r om  t i m e  t o t i m e  a f t e r  t he  Cl os i ng Dat e .  An i t em  of  Rol l i ng St ock and Equi pm ent  s ha l l  not  be  i nc l uded i n El i gi bl e  Rol l i ng St ock/ Equi pm ent  i f :

( a )  t he  appl i cabl e  Loan Par t y does  not  have  good,  va l i d,  and m ar ke t abl e  t i t l e  t he r e t o;  ( b)  t he  appl i cabl e  Loan Par t y does  not  have  ac t ua l  and exc l us i ve  pos s es s i on t he r eof  ( e i t he r  di r ec t l y or ,  i n t he  or di nar y cour s e  of  bus i nes s ,  t hr ough a  ba i l ee ,  pr oces s or ,  or  agent  of  s uch Loan Par t y)  unl es s  i t  cons i s t s  of  Rol l i ng St ock and s uch Rol l i ng St ock i s  be i ng us ed i n t he  or di nar y cour s e  of  bus i nes s ;  ( c )  i t  i s  not  a t  a  l oca t i on i dent i f i ed on Schedul e  4. 24,  unl es s  i t  cons i s t s  of  Rol l i ng St ock and s uch Rol l i ng St ock i s  be i ng us ed i n t he  or di nar y cour s e  of  bus i nes s ;  ( d)  i t  i s  m at e r i a l l y dam aged,  de f ec t i ve  or  ot her wi s e  unf i t  f or  us e  i n i t s  i nt ended pur pos e ;  ( e )  i t  i s  not  adequa t e l y i ns ur ed f or  l os s ;  ( f )  i t  i s  not  s ubj ec t  t o a  va l i d,  dul y per f ec t ed,  f i r s t  pr i or i t y Li en i n f avor  of  t he  Agent ;



 

126471205_823 166393043_3 ( g)  i t  i s  s ubj ec t  t o ot her  Li ens ;  or  ( h)  i t  i s  evi denced by a  ce r t i f i ca t e  of  t i t l e ,  s uch ce r t i f i ca t e  i s  i n t he  pos s es s i on of  any Per s on ot her  t han Agent  or  cont a i ns  not a t i ons  of  any Li ens  i n f avor  of  any Per s on ot her  t han t he  Agent .  " El i gi bl e  Us ed Fl oor pl an Equi pm ent ”  m eans  a l l  I nvent or y owned by Bor r ower  whi ch ( a )  cons t i t ut es  El i gi bl e  I nvent or y and ( b)  cons i s t s  of  Us ed Fl oor pl an Equi pm ent .  " El i gi bl e  Tr ans f e r ee”  m eans  ( a )  any Lender  ( ot her  t han a  Def aul t i ng Lender ) ,  any Af f i l i a t e  of  any Lender  and any Re l a t ed Fund of  any Lender ;  ( b)  ( i )  a  com m er c i a l  bank or gani zed under  t he  l aws  of  t he  Uni t ed St a t es  or  any s t a t e  t he r eof ,  and havi ng t ot a l  a s s e t s  i n exces s  of  $1, 000, 000, 000;  ( i i )  a  s avi ngs  and l oan as s oc i a t i on or  s avi ngs  bank or gani zed under  t he  l aws  of  t he  Uni t ed St a t es  or  any s t a t e  t he r eof ,  and havi ng t ot a l  a s s e t s  i n exces s  of  $1, 000, 000, 000;  ( i i i )  a  com m er c i a l  bank or gani zed under  t he  l aws  of  any ot her  count r y or  a  pol i t i ca l  s ubdi vi s i on t her eof ;  pr ovi ded t ha t  ( A)  ( x)  s uch bank i s  ac t i ng t hr ough a  br anch
or  agency l oca t ed i n t he  Uni t ed St a t es  or  ( y)  s uch bank i s  or gani zed under  t he  l aws  of  a  count r y t ha t  i s  a  m em ber  of  t he  Or gani za t i on f or  Econom i c  Cooper a t i on and Deve l opm ent  or  a  pol i t i ca l  s ubdi vi s i on of  s uch count r y,  and ( B)  s uch bank has  t ot a l  a s s e t s  i n exces s  of  $1, 000, 000, 000;  ( c )  any ot her  ent i t y ( ot her  t han a  na t ur a l  pe r s on)  t ha t  i s  an " accr edi t ed i nves t or ”  ( as  def i ned i n Regul a t i on D under  t he  Secur i t i e s  Act )  t ha t  ext ends  c r edi t  or  buys  l oans  as  one  of  i t s  bus i nes s es  i nc l udi ng i ns ur ance  com pani es ,  i nves t m ent  or  m ut ua l  f unds  and l eas e  f i nanc i ng com pani es ,  and havi ng t ot a l  a s s e t s  i n exces s  of  $1, 000, 000, 000;  and ( d)  dur i ng t he  cont i nua t i on of  an Event  of  Def aul t ,  any ot her  Per s on appr oved by Agent ;  pr ovi ded,  t ha t  no Loan Par t y or  Af f i l i a t e  of  a  Loan Par t y s ha l l  qua l i f y as  an El i gi bl e  As s i gnee .  " Em pl oyee  Benef i t  Pl an”  m eans  any em pl oyee  benef i t  pl an wi t hi n t he  m eani ng of  Sec t i on 3( 3)  of  ERI SA,  whe t her  or  not  s ubj ec t  t o ERI SA,  ( a )  t ha t  i s  or  wi t hi n t he  pr ecedi ng s i x ( 6)  year s  has  been s pons or ed,  m ai nt a i ned or  cont r i but ed

t o by any Loan Par t y or  ERI SA Af f i l i a t e  or  ( b)  t o whi ch any Loan Par t y or  ERI SA Af f i l i a t e  has ,  or  has  had a t  any t i m e  wi t hi n t he  pr ecedi ng s i x ( 6)  year s ,  any l i abi l i t y,  cont i ngent  or  ot her wi s e .  " Envi r onm ent a l  Ac t i on”  m eans  any wr i t t en com pl a i nt ,  s um m ons ,  c i t a t i on,  not i ce ,  di r ec t i ve ,  or der ,  c l a i m ,  l i t i ga t i on,  i nves t i ga t i on,  j udi c i a l  or  adm i ni s t r a t i ve  pr oceedi ng,  j udgm ent ,  l e t t e r ,  or  ot her  wr i t t en com m uni ca t i on f r om  any Gover nm ent a l  Aut hor i t y,  or  any t hi r d par t y i nvol vi ng vi ol a t i ons  of  Envi r onm ent a l  Laws  or  r e l eas es  of  Hazar dous  M at e r i a l s  ( a )  f r om  any as s e t s ,  pr oper t i es ,  or  bus i nes s es  of  any Bor r ower ,  any Subs i di a r y of  a  Bor r ower ,  or  any of  t he i r  pr edeces s or s  i n i nt e r es t ,  ( b)  f r om  adj oi ni ng pr oper t i es  or  bus i nes s es ,  or  ( c )  f r om  or  ont o any f ac i l i t i e s  whi ch r ece i ved Hazar dous  M at e r i a l s  gener a t ed by any Bor r ower ,  any Subs i di a r y of  a  Bor r ower ,  or  any of  t he i r  pr edeces s or s  i n i nt e r es t .  " Envi r onm ent a l  Law” m eans  any appl i cabl e  f eder a l ,  s t a t e ,  pr ovi nc i a l ,  f or e i gn or  l oca l  s t a t ut e ,  l aw,  r ul e ,  r egul a t i on,  or di nance ,  code ,
bi ndi ng and enf or ceabl e  gui de l i ne ,  bi ndi ng and enf or ceabl e  wr i t t en pol i cy,  or  r ul e  of  com m on l aw now or  her eaf t e r  i n e f f ec t  and i n each cas e  as  am ended,  or  any j udi c i a l  or  adm i ni s t r a t i ve  i nt e r pr e t a t i on t he r eof ,  i nc l udi ng any j udi c i a l  or  adm i ni s t r a t i ve  or der ,  cons ent  decr ee  or  j udgm ent ,  i n each cas e ,  t o t he  ext ent  bi ndi ng on Bor r ower  or  i t s  Subs i di a r i es ,  r e l a t i ng t o t he  envi r onm ent ,  t he  e f f ec t  of  t he  envi r onm ent  on em pl oyee  hea l t h,  or  Hazar dous  M at e r i a l s ,  i n each cas e  as  am ended f r om  t i m e  t o t i m e .



 

126471205_824 166393043_3 " Envi r onm ent a l  Li abi l i t i e s ”  m eans  a l l  l i abi l i t i e s ,  m one t a r y obl i ga t i ons ,  l os s es ,  dam ages ,  cos t s  and expens es  ( i nc l udi ng a l l  r eas onabl e  f ees ,  di s bur s em ent s  and expens es  of  couns e l ,  exper t s ,  or  cons ul t ant s ,  and cos t s  of  i nves t i ga t i on and f eas i bi l i t y s t udi es ) ,  f i nes ,  pena l t i es ,  s anc t i ons ,  and i nt e r es t  i ncur r ed as  a  r es ul t  of  any c l a i m  or  dem and,  or  Rem edi a l  Ac t i on r equi r ed,  by any Gover nm ent a l  Aut hor i t y or  any t hi r d par t y,  and whi ch r e l a t e  t o any Envi r onm ent a l  Ac t i on.  " Envi r onm ent a l  Li en”  m eans  any Li en i n f avor  of  any Gover nm ent a l  Aut hor i t y f or  Envi r onm ent a l  Li abi l i t i e s .  " Equi pm ent ”  m eans  equi pm ent  ( as  t ha t  t e r m  i s  de f i ned i n t he  Code) .  " Equi t y I nt e r es t s ”  m eans ,  wi t h r es pec t  t o a  Per s on,  a l l  of  t he  s har es ,  opt i ons ,  war r ant s ,  i nt e r es t s ,  pa r t i c i pa t i ons ,  or  ot her  equi va l ent s  ( r egar dl es s  of  how des i gna t ed)  of  or  i n s uch Per s on,  whe t her  vot i ng or  nonvot i ng,  i nc l udi ng capi t a l  s t ock ( or  ot her  owner s hi p or  pr of i t  i nt e r es t s  or  uni t s ) ,  pr e f e r r ed s t ock,  or  any ot her  " equi t y s ecur i t y”  ( as  s uch t e r m  i s
def i ned i n Rul e  3a11- 1 of  t he  Gener a l  Rul es  and Regul a t i ons  pr om ul ga t ed by t he  SEC under  t he  Exchange  Act ) .  " ERI SA” m eans  t he  Em pl oyee  Re t i r em ent  I ncom e Secur i t y Act  of  1974,  as  am ended,  and any s ucces s or  s t a t ut es ,  and a l l  r egul a t i ons  and gui dance  pr om ul ga t ed t he r eunder .  Any r e f e r ence  t o a  s pec i f i c  s ec t i on of  ERI SA s ha l l  be  deem ed t o be  a  r e f e r ence  t o s uch s ec t i on of  ERI SA and any s ucces s or  s t a t ut es ,  and a l l  r egul a t i ons  and gui dance  pr om ul ga t ed t he r eunder .  " ERI SA Af f i l i a t e”  m eans  ( a )  any Per s on s ubj ec t  t o ERI SA whos e  em pl oyees  a r e  t r ea t ed as  em pl oyed by t he  s am e em pl oyer  as  t he  em pl oyees  of  Bor r ower  or  i t s  Subs i di a r i es  under  I RC Sec t i on 414( b) ,  ( b)  any t r ade  or  bus i nes s  s ubj ec t  t o ERI SA whos e  em pl oyees  a r e  t r ea t ed as  em pl oyed by t he  s am e em pl oyer  as  t he  em pl oyees  of  Bor r ower  or  i t s  Subs i di a r i es  under  I RC Sec t i on 414( c ) ,  ( c )  s ol e l y f or  pur pos es  of  Sec t i on 302 of  ERI SA and Sec t i on 412 of  t he  I RC,  any or gani za t i on s ubj ec t  t o ERI SA t ha t  i s  a  m em ber  of  an a f f i l i a t ed s e r vi ce  gr oup of  whi ch Bor r ower  or  any of  i t s

Subs i di a r i es  i s  a  m em ber  under  I RC Sec t i on 414( m ) ,  or  ( d)  s ol e l y f or  pur pos es  of  Sec t i on 302 of  ERI SA and Sec t i on 412 of  t he  I RC,  any Per s on s ubj ec t  t o ERI SA t ha t  i s  a  pa r t y t o an a r r angem ent  wi t h Bor r ower  or  any of  i t s  Subs i di a r i es  and whos e  em pl oyees  a r e  aggr ega t ed wi t h t he  em pl oyees  of  Bor r ower  or  i t s  Subs i di a r i es  under  I RC Sec t i on 414( o) .  " EU Bai l - I n Legi s l a t i on Schedul e”  m eans  t he  EU Bai l - I n Legi s l a t i on Schedul e  publ i s hed by t he  Loan M ar ke t  As s oc i a t i on,  as  i n e f f ec t  f r om  t i m e  t o t i m e .  " Event  of  Def aul t ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 8 of  t he  Agr eem ent .  " Exces s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 14 of  t he  Agr eem ent .  " Exces s  Ava i l abi l i t y”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  an am ount  equa l  t o t he  s um  of  ( i )  t he  am ount  t ha t  Bor r ower  i s  ent i t l ed t o bor r ow as  Revol vi ng Loans  under  Sec t i on 2. 1 of  t he  Agr eem ent  ( a f t e r  gi vi ng e f f ec t  t o t he  t hen out s t andi ng Revol ver  Us age) ,  pl us  ( i i )  t he  am ount  t ha t  Bor r ower  i s  ent i t l ed t o bor r ow as  Fl oor pl an Loans  under  Sec t i on 2. 2 of  t he  Agr eem ent
( a f t e r  gi vi ng e f f ec t  t o t he  t hen out s t andi ng Fl oor pl an Us age) .  " Exchange  Act ”  m eans  t he  Secur i t i e s  Exchange  Act  of  1934,  as  i n e f f ec t  f r om  t i m e  t o t i m e .



 

126471205_825 166393043_3 " Exc l uded Subs i di a r i es ”  m eans  NW  Pr oper t y Sol ut i ons  LLC,  a  Nor t h Dakot a  l i m i t ed l i abi l i t y com pany;  Hear t l and Sol ut i ons ,  LLC,  a  Nebr as ka  l i m i t ed l i abi l i t y com pany;  Hear t l and Lever age  Lender ,  LLC,  a  Nebr as ka  l i m i t ed l i abi l i t y com pany;  NM S W ar r ant y Co. ,  a  Nebr as ka  cor por a t i on;  Hear t l and Guar ant y,  LLC,  a  Nebr as ka  l i m i t ed l i abi l i t y com pany;  and Nor t her n M er i di an,  LLC,  a  Nor t h Dakot a  l i m i t ed l i abi l i t y com pany.  " Exc l uded Taxes ”  m eans  ( i )  any t ax i m pos ed on t he  ne t  i ncom e or  ne t  pr of i t s  of  any Lender  or  any Par t i c i pant  ( i nc l udi ng any br anch pr of i t s  t axes ) ,  i n each cas e  i m pos ed by t he  j ur i s di c t i on ( or  by any pol i t i ca l  s ubdi vi s i on or  t axi ng aut hor i t y t he r eof )  i n whi ch s uch Lender  or  s uch Par t i c i pant  i s  or gani zed or  t he  j ur i s di c t i on ( or  by any pol i t i ca l  s ubdi vi s i on or  t axi ng aut hor i t y t he r eof )  i n whi ch s uch Lender ’ s  or  s uch Par t i c i pant ’ s  pr i nc i pa l  of f i ce  i s  l oca t ed i n each cas e  as  a  r es ul t  of  a  pr es ent  or  f or m er  connec t i on be t ween s uch Lender  or  s uch Par t i c i pant  and t he  j ur i s di c t i on or  t axi ng aut hor i t y
i m pos i ng t he  t ax ( ot her  t han any s uch connec t i on a r i s i ng s ol e l y f r om  s uch Lender  or  s uch Par t i c i pant  havi ng execut ed,  de l i ve r ed or  pe r f or m ed i t s  obl i ga t i ons  or  r ece i ved paym ent  under ,  or  enf or ced i t s  r i ght s  or  r em edi es  under  t he  Agr eem ent  or  any ot her  Loan Docum ent ) ;  ( i i )  t axes  r es ul t i ng f r om  a  Lender ’ s  or  a  Par t i c i pant ’ s  f a i l ur e  t o com pl y wi t h t he  r equi r em ent s  of  Sec t i on 16. 2 of  t he  Agr eem ent ,  ( i i i )  any Uni t ed St a t es  f eder a l  wi t hhol di ng t axes  t ha t  woul d be  i m pos ed on am ount s  payabl e  t o a  For e i gn Lender  bas ed upon t he  appl i cabl e  wi t hhol di ng r a t e  i n e f f ec t  a t  t he  t i m e  s uch For e i gn Lender  becom es  a  par t y t o t he  Agr eem ent  ( or  des i gna t es  a  new l endi ng of f i ce ) ,  except  t ha t  Taxes  s ha l l  i nc l ude  ( A)  any am ount  t ha t  s uch For e i gn Lender  ( or  i t s  a s s i gnor ,  i f  any)  was  pr evi ous l y ent i t l ed t o r ece i ve  pur s uant  t o Sec t i on 16. 1 of  t he  Agr eem ent ,  i f  any,  wi t h r es pec t  t o s uch wi t hhol di ng t ax a t  t he  t i m e  s uch For e i gn Lender  becom es  a  par t y t o t he  Agr eem ent  ( or  des i gna t es  a  new l endi ng of f i ce ) ,  and ( B)  addi t i ona l  Uni t ed St a t es  f eder a l

wi t hhol di ng t axes  t ha t  m ay be  i m pos ed a f t e r  t he  t i m e  s uch For e i gn Lender  becom es  a  par t y t o t he  Agr eem ent  ( or  des i gna t es  a  new l endi ng of f i ce ) ,  a s  a  r es ul t  of  a  change  i n l aw,  r ul e ,  r egul a t i on,  or der  or  ot her  dec i s i on wi t h r es pec t  t o any of  t he  f or egoi ng by any Gover nm ent a l  Aut hor i t y,  and ( i v)  any Uni t ed St a t es  f eder a l  wi t hhol di ng t axes  i m pos ed under  FATCA.  " Exi s t i ng Cr edi t  Agr eem ent ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  r ec i t a l s  t o t he  Agr eem ent .  " Exi s t i ng Hedge  Agr eem ent s ”  m eans  t hos e  Hedge  Agr eem ent s  des cr i bed on Schedul e  E-  3 t o t he  Agr eem ent .  " Exi s t i ng Le t t e r s  of  Cr edi t ”  m eans  t hos e  l e t t e r s  of  c r edi t  des c r i bed on Schedul e  E- 2 t o t he  Agr eem ent .  " Exi s t i ng Obl i ga t i ons ”  m eans  t he  " Obl i ga t i ons ”  as  def i ned i n t he  Exi s t i ng Cr edi t  Agr eem ent .  " Ext ended Ter m s  Account s ”  m eans  Account s  wi t h paym ent  t e r m s  of  m or e  t han 30 days .  " Ext r aor di nar y Advances ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( d) ( i i i )  of  t he  Agr eem ent .  " Ext r aor di nar y Fl oor pl an Advances ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( d) ( i i i )
of  t he  Agr eem ent .



 

126471205_826 166393043_3 " Ext r aor di nar y Revol ver  Advances ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( d) ( i i i )  of  t he  Agr eem ent .  " Ext r aor di nar y Rece i pt s ”  m eans  ( a )  s o l ong as  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  pr oceeds  of  j udgm ent s ,  pr oceeds  of  s e t t l em ent s ,  or  ot her  cons i der a t i on of  any ki nd r ece i ved i n connec t i on wi t h any caus e  of  ac t i on or  c l a i m ,  and pr oceeds  of  bus i nes s  i nt e r r upt i on i ns ur ance ,  and ( b)  i f  an Event  of  Def aul t  has  occur r ed and i s  cont i nui ng,  any paym ent s  r ece i ved by Bor r ower  or  any of  i t s  Subs i di a r i es  not  i n t he  or di nar y cour s e  of  bus i nes s  ( and not  cons i s t i ng of  pr oceeds  des cr i bed i n Sec t i on 2. 4( e ) ( i i )  of  t he  Agr eem ent )  cons i s t i ng of  ( i )  pr oceeds  of  j udgm ent s ,  pr oceeds  of  s e t t l em ent s ,  or  ot her  cons i der a t i on of  any ki nd r ece i ved i n connec t i on wi t h any caus e  of  ac t i on or  c l a i m ,  and pr oceeds  of  bus i nes s  i nt e r r upt i on i ns ur ance ,  ( i i )  i ndem ni t y paym ent s  ( ot her  t han t o t he  ext ent  s uch i ndem ni t y paym ent s  a r e  i m m edi a t e l y payabl e  t o a  Per s on t ha t  i s  not  an Af f i l i a t e  of  Bor r ower  or  any of  i t s
Subs i di a r i es ) ,  and ( i i i )  any pur chas e  pr i ce  adj us t m ent  r ece i ved i n connec t i on wi t h any pur chas e  agr eem ent .  " FATCA” m eans  Sec t i ons  1471 t hr ough 1474 of  t he  I RC,  as  of  t he  da t e  of  t he  Agr eem ent  ( or  any am ended or  s ucces s or  ver s i on t ha t  i s  s ubs t ant i ve l y com par abl e  and not  m at e r i a l l y m or e  oner ous  t o com pl y wi t h)  and any cur r ent  or  f ut ur e  r egul a t i ons  or  of f i c i a l  i nt e r pr e t a t i ons  t he r eof .  " Fee  Le t t e r ”  m eans  t ha t  ce r t a i n f ee  l e t t e r ,  da t ed as  of  even da t e  wi t h t he  Agr eem ent ,  be t ween Bor r ower  and Agent ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent .  " Feder a l  Funds  Ra t e”  m eans  ( a )  t he  wei ght ed aver age  per  annum  i nt e r es t  r a t e  on over ni ght  f eder a l  f unds  t r ans ac t i ons  wi t h m em ber s  of  t he  Feder a l  Res er ve  Sys t em  on t he  appl i cabl e  day ( or  t he  pr ecedi ng Bus i nes s  Day,  i f  t he  appl i cabl e  day i s  not  a  Bus i nes s  Day) ,  a s  publ i s hed by t he  Feder a l  Res er ve  Bank of  New Yor k on t he  next  Bus i nes s  Day;  or  ( b)  i f  t he  r a t e  i s  not  s o publ i s hed,  t he  aver age  per  annum  r a t e  ( r ounded up t o t he  near es t  1/ 8 of  1% )  char ged t o Bank of  Am er i ca  on t he

appl i cabl e  day on s uch t r ans ac t i ons ,  a s  de t e r m i ned by Agent ;  pr ovi ded,  t ha t  i n no event  s ha l l  t he  Feder a l  Funds  Ra t e  be  l es s  t han ze r o.  " Fi nanc i a l  Covenant  Per i od”  m eans  a  per i od whi ch s ha l l  com m ence  on any da t e  ( t he  " Com m encem ent  Dat e”)  on whi ch Adj us t ed Exces s  Ava i l abi l i t y i s  l e s s  t han t he  Covenant / Dom i ni on Thr es hol d Am ount  and s ha l l  cont i nue  unt i l  t he  l as t  day of  t he  f i r s t  m ont h a f t e r  t he  Com m encem ent  Dat e  i n whi ch Adj us t ed Exces s  Ava i l abi l i t y i s  gr ea t e r  t han or  equa l  t o t he  Covenant / Dom i ni on Thr es hol d Am ount  f or  a  pe r i od of  ni ne t y ( 90)  cons ecut i ve  days .  " Fi xed Char ges ”  m eans ,  wi t h r es pec t  t o any f i s ca l  pe r i od and wi t h r es pec t  t o Bor r ower  de t e r m i ned on a  cons ol i da t ed bas i s  i n accor dance  wi t h GAAP,  t he  s um ,  wi t hout  dupl i ca t i on,  of  ( a )  I nt e r es t  Expens e  accr ued ( ot her  t han i nt e r es t  pa i d- i n- ki nd,  am or t i za t i on of  f i nanc i ng f ees ,  and ot her  non- cas h I nt e r es t  Expens e)  dur i ng s uch per i od,  ( b)  Fl oor pl an I nt e r es t  Expens e  accr ued ( ot her  t han i nt e r es t  pa i d- i n- ki nd,  am or t i za t i on of  f i nanc i ng f ees  and ot her  non- cas h Fl oor pl an
I nt e r es t  Expens e)  dur i ng s uch per i od,  ( c )  pr i nc i pa l  paym ent s  i n r es pec t  of  I ndebt ednes s  t ha t  a r e  r equi r ed t o be  pa i d dur i ng s uch per i od,  ( d)  a l l  f eder a l ,  s t a t e ,  and l oca l  i ncom e t axes  accr ued dur i ng s uch per i od,  ( e )  Rent  Expens e ,  and ( f )  a l l  Res t r i c t ed Paym ent s  pa i d ( whe t her  i n cas h or  ot her  pr oper t y,  ot her  t han com m on Equi t y I nt e r es t s )  dur i ng s uch per i od.



 

126471205_827 166393043_3 " Fi xed Char ge  Cover age  Ra t i o”  m eans ,  wi t h r es pec t  t o any f i s ca l  pe r i od and wi t h r es pec t  t o Bor r ower  de t e r m i ned on a  cons ol i da t ed bas i s  i n accor dance  wi t h GAAP,  t he  r a t i o of  ( a )  EBI TDAR f or  s uch per i od m i nus  ( i )  an am ount  ( not  l e s s  t han ze r o)  equa l  t o ( A)  Capi t a l  Expendi t ur es  m ade  i n cas h ( t o t he  ext ent  not  a l r eady i ncur r ed i n a  pr i or  pe r i od)  or  i ncur r ed dur i ng s uch per i od l es s  ( B)  any di s pos i t i on pr oceeds  r ece i ved f r om  t he  s a l e  of  capi t a l  or  f i xed as s e t s  dur i ng s uch per i od,  ( i i )  an am ount  ( not  l e s s  t han ze r o)  equa l  t o ( A)  t he  Rent a l  Fl ee t  Tr ans f e r  Am ount  f or  s uch per i od l es s  ( B)  any di s pos i t i on pr oceeds  r ece i ved f r om  t he  s a l e  of  Rent a l  Fl ee t  Equi pm ent  dur i ng s uch per i od,  and ( i i i )  t he  Rent a l  Fl ee t  CapEx Am ount  f or  s uch per i od,  t o ( b)  Fi xed Char ges  f or  s uch per i od.  " Fl ood Laws ”  m eans  t he  Nat i ona l  Fl ood I ns ur ance  Act  of  1968,  Fl ood Di s as t e r  Pr ot ec t i on Act  of  1973,  and r e l a t ed l aws ,  r ul es  and r egul a t i ons ,  i nc l udi ng any am endm ent s  or  s ucces s or  pr ovi s i ons .  " Fl oor pl an Avai l abi l i t y”  m eans ,  as  of  any da t e
of  de t e r m i na t i on,  t he  am ount  t ha t  Bor r ower  i s  ent i t l ed t o bor r ow as  Fl oor pl an Loans  under  Sec t i on 2. 2 of  t he  Agr eem ent  ( a f t e r  gi vi ng e f f ec t  t o t he  t hen out s t andi ng Fl oor pl an Us age) .  " Fl oor pl an Com m i t m ent ”  m eans ,  wi t h r es pec t  t o each Fl oor pl an Lender ,  i t s  Fl oor pl an Com m i t m ent ,  and,  wi t h r es pec t  t o a l l  Fl oor pl an Lender s ,  t he i r  Fl oor pl an Com m i t m ent s ,  i n each cas e  as  s uch Dol l a r  am ount s  a r e  s e t  f or t h bes i de  s uch Fl oor pl an Lender ’ s  nam e under  t he  appl i cabl e  headi ng on Schedul e  C- 1 t o t he  Agr eem ent  or  i n t he  As s i gnm ent  and Accept ance  pur s uant  t o whi ch s uch Fl oor pl an Lender  becam e a  Fl oor pl an Lender  under  t he  Agr eem ent ,  a s  s uch am ount s  m ay be  r educed or  i nc r eas ed f r om  t i m e  t o t i m e  pur s uant  t o as s i gnm ent s  m ade  i n accor dance  wi t h t he  pr ovi s i ons  of  Sec t i on 13. 1 of  t he  Agr eem ent  and r ea l l oca t i ons  m ade  i n accor dance  wi t h t he  pr ovi s i ons  of  Sec t i on 2. 4( g)  of  t he  Agr eem ent .  " Fl oor pl an Bor r owi ng Bas e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  r es ul t  of :  ( a )  t he  l es s e r  of  ( i )  t he  pr oduc t  of  85%  m ul t i pl i ed by t he  va l ue

( ca l cul a t ed a t  t he  l ower  of  cos t  or  m ar ke t  on a  bas i s  cons i s t ent  wi t h Bor r ower ’ s  hi s t or i ca l  account i ng pr ac t i ces )  of  El i gi bl e  New Fl oor pl an Equi pm ent  whi ch a t  s uch t i m e  i s  aged l es s  t han t wel ve  ( 12)  m ont hs ,  and ( i i )  t he  pr oduc t  of  85%  m ul t i pl i ed by t he  Net  Recover y Per cent age  i dent i f i ed i n t he  m os t  r ecent  i nvent or y appr a i s a l  or der ed and obt a i ned by Agent  m ul t i pl i ed by t he  va l ue  of  El i gi bl e  New Fl oor pl an Equi pm ent  whi ch a t  s uch t i m e  i s  aged l es s  t han t wel ve  ( 12)  m ont hs  ( s uch de t e r m i na t i on m ay be  m ade  as  t o di f f e r ent  ca t egor i es  of  El i gi bl e  New Fl oor pl an Equi pm ent  bas ed upon t he  Net  Recover y Per cent age  appl i cabl e  t o s uch ca t egor i es )  a t  s uch t i m e ,  pl us  ( b)  t he  l es s e r  of  ( i )  t he  pr oduc t  of  80%  m ul t i pl i ed by t he  va l ue  ( ca l cul a t ed a t  t he  l ower  of  cos t  or  m ar ke t  on a  bas i s  cons i s t ent  wi t h Bor r ower ’ s  hi s t or i ca l  account i ng pr ac t i ces )  of  El i gi bl e  New Fl oor pl an Equi pm ent  whi ch a t  s uch t i m e  i s  aged equa l  t o or  gr ea t e r  t han t wel ve  ( 12)  m ont hs ,  and ( i i )  t he  pr oduc t  of  85%  m ul t i pl i ed by t he  Net  Recover y Per cent age  i dent i f i ed i n t he
m os t  r ecent  i nvent or y appr a i s a l  or der ed and obt a i ned by Agent  m ul t i pl i ed by t he  va l ue  of  El i gi bl e  New Fl oor pl an Equi pm ent  whi ch a t  s uch t i m e  i s  aged equa l  t o or  gr ea t e r  t han t wel ve  ( 12)  m ont hs  ( s uch de t e r m i na t i on m ay be  m ade  as  t o di f f e r ent  ca t egor i es  of  El i gi bl e  New Fl oor pl an Equi pm ent  bas ed upon t he  Net  Recover y Per cent age  appl i cabl e  t o s uch ca t egor i es )  a t  s uch t i m e ,  pl us



 

126471205_828 166393043_3 ( c )  t he  l es s e r  of  ( i )  t he  pr oduc t  of  75%  m ul t i pl i ed by t he  va l ue  ( ca l cul a t ed a t  t he  l ower  of  cos t  or  m ar ke t  on a  bas i s  cons i s t ent  wi t h Bor r ower ’ s  hi s t or i ca l  account i ng pr ac t i ces )  of  El i gi bl e  Us ed Fl oor pl an Equi pm ent  a t  s uch t i m e ,  and ( i i )  t he  pr oduc t  of  85%  m ul t i pl i ed by t he  Net  Recover y Per cent age  i dent i f i ed i n t he  m os t  r ecent  i nvent or y appr a i s a l  or der ed and obt a i ned by Agent  m ul t i pl i ed by t he  va l ue  of  El i gi bl e  Us ed Fl oor pl an Equi pm ent  a t  s uch t i m e  ( s uch de t e r m i na t i on m ay be  m ade  as  t o di f f e r ent  ca t egor i es  of  El i gi bl e  Us ed Fl oor pl an Equi pm ent  bas ed upon t he  Net  Recover y Per cent age  appl i cabl e  t o s uch ca t egor i es )  a t  s uch t i m e ,  m i nus  ( d)  t he  aggr ega t e  am ount  of  Bank Pr oduc t  Res er ves ,  I nvent or y Res er ves ,  Cas h Se t t l em ent  Res er ves  and ot her  Res er ves ,  i f  any,  es t abl i s hed by Agent  under  Sec t i on 2. 2( c )  of  t he  Agr eem ent  wi t h r es pec t  t o t he  Fl oor pl an Bor r owi ng Bas e .  Not wi t hs t andi ng t he  f or egoi ng,  i n no event  s ha l l  t he  aggr ega t e  am ount  de t e r m i ned under  c l aus es  ( b)  and ( c )  of  t he  Fl oor pl an Bor r owi ng Bas e
wi t h r es pec t  El i gi bl e  New Fl oor pl an Equi pm ent  and El i gi bl e  Us ed Fl oor pl an Equi pm ent  aged t went y- f our  ( 24)  t o t hi r t y- s i x ( 36)  m ont hs  be  gr ea t e r  t han 15%  of  t he  M axi m um  Cr edi t  Am ount .  " Fl oor pl an Bor r owi ng Bas e  Cer t i f i ca t e”  m eans  a  ce r t i f i ca t e  i n t he  f or m  of  Exhi bi t  B- 1.  " Fl oor pl an I nt e r es t  Expens e”  m eans ,  f or  any per i od,  t he  aggr ega t e  of  t he  i nt e r es t  expens e  of  Bor r ower  f or  s uch per i od i n r es pec t  of  t he  Fl oor pl an Loans ,  t he  DLL Fl oor pl an I ndebt ednes s ,  t he  CNH Fl oor pl an I ndebt ednes s  and any ot her  I nvent or y f l oor  pl anni ng l oan f ac i l i t i e s .  " Fl oor pl an Lender ”  m eans  a  Lender  t ha t  has  a  Fl oor pl an Com m i t m ent  or  t ha t  has  an out s t andi ng Fl oor pl an Loan.  " Fl oor pl an Loan Expos ur e”  m eans ,  wi t h r es pec t  t o any Fl oor pl an Lender ,  a s  of  any da t e  of  de t e r m i na t i on ( a )  pr i or  t o t he  t e r m i na t i on of  t he  Fl oor pl an Com m i t m ent s ,  t he  am ount  of  s uch Lender ’ s  Fl oor pl an Com m i t m ent ,  and ( b)  a f t e r  t he  t e r m i na t i on of  t he  Fl oor pl an Com m i t m ent s ,  t he  aggr ega t e  out s t andi ng pr i nc i pa l  am ount  of  t he  Fl oor pl an Loans  of  s uch Lender .  " Fl oor pl an Loans ”  has

t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 2( a )  of  t he  Agr eem ent .  " Fl oor pl an Over advance”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t ha t  t he  Fl oor pl an Us age  i s  gr ea t e r  t han any of  t he  l i m i t a t i ons  s e t  f or t h i n Sec t i on 2. 2 or  Sec t i on 2. 11.  " Fl oor pl an Swi ng Lender ”  m eans  Bank of  Am er i ca  or  any ot her  Lender  t ha t ,  a t  t he  r eques t  of  Bor r ower  and wi t h t he  cons ent  of  Agent  agr ees ,  i n s uch Lender ’ s  s ol e  di s c r e t i on,  t o becom e t he  Fl oor pl an Swi ng Lender  under  Sec t i on 2. 3( b) ( i i )  of  t he  Agr eem ent .  " Fl oor pl an Swi ng Loan”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( b) ( i i )  of  t he  Agr eem ent .  " Fl oor pl an Swi ng Loan Expos ur e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on wi t h r es pec t  t o any Lender ,  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Fl oor pl an Swi ng Loans  on s uch da t e .  " Fl oor pl an Us age”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  am ount  of  out s t andi ng Fl oor pl an Loans  ( i nc l us i ve  of  Fl oor pl an Swi ng Loans  and Fl oor pl an Pr ot ec t i ve  Advances ) .



 

126471205_829 166393043_3 " Fl ow of  Funds  Agr eem ent ”  m eans  a  f l ow of  f unds  agr eem ent ,  da t ed as  of  even da t e  her ewi t h,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  execut ed and de l i ver ed by each Loan Par t y and Agent .  " For e i gn Lender ”  m eans  any Lender  or  Par t i c i pant  t ha t  i s  not  a  Uni t ed St a t es  per s on wi t hi n t he  m eani ng of  I RC s ec t i on 7701( a) ( 30) .  " For e i gn L/ C/  Cur r ency Res er ve”  m eans ,  wi t h r es pec t  t o any Le t t e r  of  Cr edi t  i s s ued i n a  cur r ency ot her  t han Dol l a r s ,  a s  of  any da t e  of  de t e r m i na t i on,  t hos e  r es e r ves  t ha t  t he  appl i cabl e  I s s ui ng Bank cer t i f i es  t o Agent  i n wr i t i ng f r om  t i m e  t o t i m e  as  be i ng neces s a r y or  appr opr i a t e  t o es t abl i s h ( bas ed upon s uch I s s ui ng Bank’ s  r eas onabl e  de t e r m i na t i on of  t he  cur r ency f l uc t ua t i on r i s k i n r es pec t  of  any s uch Le t t e r s  of  Cr edi t )  i n r es pec t  of  any s uch Le t t e r s  of  Cr edi t  out s t andi ng.  " FRBNYFRNBY” m eans ,  t he  Feder a l  Res er ve  Bank of  New Yor k.  " Fundi ng Dat e”  m eans  t he  da t e  on whi ch a  Bor r owi ng occur s .  " Fundi ng Los s es ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 12( b) ( i i )  of  t he
Agr eem ent .  " GAAP” m eans  gener a l l y accept ed account i ng pr i nc i pl es  as  i n e f f ec t  f r om  t i m e  t o t i m e  i n t he  Uni t ed St a t es ,  cons i s t ent l y appl i ed.  " Gover ni ng Docum ent s ”  m eans ,  wi t h r es pec t  t o any Per s on,  t he  ce r t i f i ca t e  or  a r t i c l es  of  i ncor por a t i on,  by- l aws ,  or  ot her  or gani za t i ona l  docum ent s  of  s uch Per s on.  " Gover nm ent a l  Aut hor i t y”  m eans  t he  gover nm ent  of  any na t i on or  any pol i t i ca l  s ubdi vi s i on t he r eof ,  whe t her  a t  t he  na t i ona l ,  s t a t e ,  t e r r i t or i a l ,  pr ovi nc i a l ,  m uni c i pa l  or  any ot her  l eve l ,  and any agency,  aut hor i t y,  i ns t r um ent a l i t y,  r egul a t or y body,  cour t ,  cent r a l  bank or  ot her  ent i t y exer c i s i ng execut i ve ,  l egi s l a t i ve ,  j udi c i a l ,  t axi ng,  r egul a t or y or  adm i ni s t r a t i ve  power s  or  f unc t i ons  of ,  or  pe r t a i ni ng t o,  gover nm ent  ( i nc l udi ng any s upr a - na t i ona l  bodi es  s uch as  t he  Eur opean Uni on or  t he  Eur opean Cent r a l  Bank) .  " Guar ant or ”  m eans  ( a )  each Subs i di a r y of  Bor r ower  ot her  t han t he  Exc l uded Subs i di a r i es  and ot her  t han each CFC owned di r ec t l y or  i ndi r ec t l y by Bor r ower ,  and ( b)  each ot her  Per s on t ha t  becom es  a  guar ant or  a f t e r  t he  Cl os i ng

Dat e  pur s uant  t o Sec t i on 5. 11 of  t he  Agr eem ent .  " Guar ant y and Secur i t y Agr eem ent ”  m eans  a  guar ant y and s ecur i t y agr eem ent ,  da t ed as  of  even da t e  wi t h t he  Agr eem ent ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  execut ed and de l i ver ed by Bor r ower  and each of  t he  Guar ant or s  t o Agent .  " Hazar dous  M at e r i a l s ”  m eans  ( a )  s ubs t ances  t ha t  a r e  def i ned or  l i s t ed i n,  or  ot her wi s e  c l as s i f i ed pur s uant  t o,  any appl i cabl e  l aws  or  r egul a t i ons  as  " hazar dous  s ubs t ances , ”  " hazar dous  m at e r i a l s , ”  " hazar dous  was t es , ”  " t oxi c  s ubs t ances , ”  or  any ot her  f or m ul a t i on i nt ended t o def i ne ,  l i s t ,  or  c l as s i f y s ubs t ances  by r eas on of  de l e t e r i ous  pr oper t i es  s uch as  i gni t abi l i t y,  cor r os i vi t y,  r eac t i vi t y,  ca r c i nogeni c i t y,  r epr oduc t i ve  t oxi c i t y,  or  " EP t oxi c i t y” ,  ( b)  oi l ,  pe t r ol eum ,  or  pe t r ol eum  der i ved s ubs t ances ,  na t ur a l  gas ,  na t ur a l  gas  l i qui ds ,  s ynt he t i c  gas ,  dr i l l i ng f l ui ds ,  pr oduced wat e r s ,  and ot her  was t es  as s oc i a t ed wi t h t he  expl or a t i on,  deve l opm ent ,  or  pr oduc t i on of  c r ude  oi l ,  na t ur a l



 

126471205_830 166393043_3 gas ,  or  geot her m al  r es our ces ,  ( c )  any f l am m abl e  s ubs t ances  or  expl os i ves  or  any r adi oac t i ve  m at e r i a l s ,  and ( d)  as bes t os  i n any f or m  or  e l ec t r i ca l  equi pm ent  t ha t  cont a i ns  any oi l  or  di e l ec t r i c  f l ui d cont a i ni ng l eve l s  of  pol ychl or i na t ed bi phenyl s  i n exces s  of  50 par t s  pe r  m i l l i on.  " Hedge  Agr eem ent ”  m eans  a  " s wap agr eem ent ”  as  t ha t  t e r m  i s  de f i ned i n Sec t i on 101( 53B) ( A)  of  t he  Bankr upt cy Code .  " Hedge  Obl i ga t i ons ”  m eans  any and a l l  obl i ga t i ons  or  l i abi l i t i e s ,  whe t her  abs ol ut e  or  cont i ngent ,  due  or  t o becom e due ,  now exi s t i ng or  he r eaf t e r  a r i s i ng,  of  Bor r ower  or  i t s  Subs i di a r i es  a r i s i ng under ,  owi ng pur s uant  t o,  or  exi s t i ng i n r es pec t  of  Hedge  Agr eem ent s  ent e r ed i nt o wi t h one  or  m or e  of  t he  Hedge  Pr ovi der s ,  i nc l udi ng wi t hout  l i m i t a t i on t he  Exi s t i ng Hedge  Agr eem ent s .  " Hedge  Pr ovi der ”  m eans  any Lender  or  any of  i t s  Af f i l i a t es ;  pr ovi ded,  t ha t  no s uch Per s on ( ot her  t han Bank of  Am er i ca  or  i t s  Af f i l i a t es )  s ha l l  cons t i t ut e  a  Hedge  Pr ovi der  unl es s  and unt i l  ( a )  i n t he  cas e  of  a  Hedge  Agr eem ent  i n exi s t ence
as  of  t he  Cl os i ng Dat e ,  Agent  r ece i ves  a  Bank Pr oduc t  Pr ovi der  Agr eem ent  f r om  s uch Per s on and wi t h r es pec t  t o t he  appl i cabl e  Hedge  Agr eem ent  wi t hi n 10 days  a f t e r  t he  Cl os i ng Dat e  and ( b)  i n t he  cas e  of  a  Hedge  Agr eem ent  ent e r ed i nt o a f t e r  t he  Cl os i ng-  Dat e ,  Agent  r ece i ves  a  Bank Pr oduc t  Pr ovi der  Agr eem ent  f r om  s uch Per s on and wi t h r es pec t  t o t he  appl i cabl e  Hedge  Agr eem ent  wi t hi n 10 days  a f t e r  t he  execut i on and de l i ver y of  s uch Hedge  Agr eem ent  wi t h Bor r ower  or  i t s  Subs i di a r i es ;  pr ovi ded f ur t her ,  t ha t  i f ,  a t  any t i m e ,  a  Lender  ceas es  t o be  a  Lender  under  t he  Agr eem ent ,  t hen,  f r om  and a f t e r  t he  da t e  on whi ch i t  ceas es  t o be  a  Lender  t he r eunder ,  ne i t he r  i t  nor  any of  i t s  Af f i l i a t es  s ha l l  cons t i t ut e  Hedge  Pr ovi der s  and t he  obl i ga t i ons  wi t h r es pec t  t o Hedge  Agr eem ent s  ent e r ed i nt o wi t h s uch f or m er  Lender  or  any of  i t s  Af f i l i a t es  s ha l l  no l onger  cons t i t ut e  Hedge  Obl i ga t i ons .  " I ncr eas e”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 14.  " I ncr eas e  Dat e”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 14.  " I ncr eas e  J oi nder ”  has  t he
m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 14.  " I ndebt ednes s ”  as  t o any Per s on m eans  ( a )  a l l  obl i ga t i ons  of  s uch Per s on f or  bor r owed m oney,  ( b)  a l l  obl i ga t i ons  of  s uch Per s on evi denced by bonds ,  debent ur es ,  not es ,  or  ot her  s i m i l a r  i ns t r um ent s  and a l l  r e i m bur s em ent  or  ot her  obl i ga t i ons  i n r es pec t  of  l e t t e r s  of  c r edi t ,  banker s  accept ances ,  or  ot her  f i nanc i a l  pr oduc t s ,  ( c )  a l l  obl i ga t i ons  of  s uch Per s on as  a  l es s ee  under  Capi t a l  Leas es ,  ( d)  a l l  obl i ga t i ons  or  l i abi l i t i e s  of  ot her s  s ecur ed by a  Li en on any as s e t  of  s uch Per s on,  i r r es pec t i ve  of  whe t her  s uch obl i ga t i on or  l i abi l i t y i s  as s um ed,  ( e )  a l l  obl i ga t i ons  of  s uch Per s on t o pay t he  def e r r ed pur chas e  pr i ce  of  as s e t s  ( ot her  t han t r ade  payabl es  i ncur r ed i n t he  or di nar y cour s e  of  bus i nes s  and r epayabl e  i n accor dance  wi t h cus t om ar y t r ade  pr ac t i ces  and,  f or  t he  avoi dance  of  doubt ,  ot her  t han r oya l t y paym ent s  payabl e  i n t he  or di nar y cour s e  of  bus i nes s  i n r es pec t  of  non- exc l us i ve  l i cens es ) ,  ( f )  a l l  m one t a r y obl i ga t i ons  of  s uch Per s on owi ng under  Hedge  Agr eem ent s  ( whi ch am ount  s ha l l  be

ca l cul a t ed bas ed on t he  am ount  t ha t  woul d be  payabl e  by s uch Per s on i f  t he  Hedge  Agr eem ent  wer e  t e r m i na t ed on t he  da t e  of  de t e r m i na t i on) ,  ( g)  any Di s qua l i f i ed Equi t y I nt e r es t s  of  s uch Per s on,  and ( h)  any obl i ga t i on of  s uch Per s on guar ant ee i ng or  i nt ended t o guar ant ee  ( whe t her  di r ec t l y or  i ndi r ec t l y guar ant eed,  endor s ed,  co- m ade ,  di s count ed,  or  s ol d wi t h r ecour s e )  any obl i ga t i on of  any ot her  Per s on t ha t  cons t i t ut es  I ndebt ednes s  under  any of  c l aus es  ( a )  t hr ough ( g)  above .  For  pur pos es  of  t hi s  de f i ni t i on,  ( i )  t he  am ount  of  any I ndebt ednes s  r epr es ent ed



 

126471205_831 166393043_3 by a  guar ant y or  ot her  s i m i l a r  i ns t r um ent  s ha l l  be  t he  l es s e r  of  t he  pr i nc i pa l  am ount  of  t he  obl i ga t i ons  guar ant eed and s t i l l  out s t andi ng and t he  m axi m um  am ount  f or  whi ch t he  guar ant ee i ng Per s on m ay be  l i abl e  pur s uant  t o t he  t e r m s  of  t he  i ns t r um ent  em bodyi ng s uch I ndebt ednes s ,  and ( i i )  t he  am ount  of  any I ndebt ednes s  whi ch i s  l i m i t ed or  i s  non- r ecour s e  t o a  Per s on or  f or  whi ch r ecour s e  i s  l i m i t ed t o an i dent i f i ed as s e t  s ha l l  be  va l ued a t  t he  l es s e r  of  ( A)  i f  appl i cabl e ,  t he  l i m i t ed am ount  of  s uch obl i ga t i ons ,  and ( B)  i f  appl i cabl e ,  t he  f a i r  m ar ke t  va l ue  of  s uch as s e t s  s ecur i ng s uch obl i ga t i on.  " I ndem ni f i ed Li abi l i t i e s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 10. 3 of  t he  Agr eem ent .  " I ndem ni f i ed Per s on”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 10. 3 of  t he  Agr eem ent .  " I ndem ni f i ed Taxes ”  m eans ,  any Taxes  ot her  t han Exc l uded Taxes .  " I ns ol vency Pr oceedi ng”  m eans  any pr oceedi ng com m enced by or  aga i ns t  any Per s on under  any pr ovi s i on of  t he  Bankr upt cy Code  or  under  any ot her  s t a t e  or
f eder a l  bankr upt cy or  i ns ol vency l aw,  as s i gnm ent s  f or  t he  benef i t  of  c r edi t or s ,  f or m al  or  i nf or m al  m or a t or i a ,  com pos i t i ons ,  ext ens i ons  gener a l l y wi t h c r edi t or s ,  or  pr oceedi ngs  s eeki ng r eor gani za t i on,  a r r angem ent ,  or  ot her  s i m i l a r  r e l i e f .  " I nt e r com pany Subor di na t i on Agr eem ent ”  m eans  an am ended and r es t a t ed i nt e r com pany s ubor di na t i on agr eem ent ,  da t ed as  of  even da t e  wi t h t he  Agr eem ent ,  execut ed and de l i ver ed by Bor r ower ,  each of  t he  ot her  Loan Par t i es ,  and Agent ,  t he  f or m  and s ubs t ance  of  whi ch i s  r eas onabl y s a t i s f ac t or y t o Agent .  " I nt e r c r edi t or  Agr eem ent ”  and " I nt e r c r edi t or  Agr eem ent s ”  m eans ,  i ndi vi dua l l y or  col l ec t i ve l y as  r equi r ed by t he  cont ext ,  t he  DLL I nt e r c r edi t or  Agr eem ent  and t he  CNH I nt e r c r edi t or  Agr eem ent .  " I nt e r es t  Expens e”  m eans ,  f or  any per i od,  t he  aggr ega t e  of  t he  i nt e r es t  expens e  of  Bor r ower  f or  s uch per i od,  de t e r m i ned on a  cons ol i da t ed bas i s  i n accor dance  wi t h GAAP.  " I nt e r es t  Per i od”  m eans ,  wi t h r es pec t  t o each LI BORSOFR Rat e  Loan,  a  pe r i od com m enci ng on t he  da t e  of  t he  m aki ng of  s uch LI BORSOFR Rat e

Loan ( or  t he  cont i nua t i on of  a  LI BORSOFR Rat e  Loan or  t he  conver s i on of  a  Bas e  Ra t e  Loan t o a  LI BORSOFR Rat e  Loan)  and endi ng 1,  23 or  36 m ont hs  t he r eaf t e r ;  pr ovi ded,  t ha t  ( a )  i nt e r es t  s ha l l  acc r ue  a t  t he  appl i cabl e  r a t e  bas ed upon t he  LI BOR Rat eTer m  SOFR f r om  and i nc l udi ng t he  f i r s t  day of  each I nt e r es t  Per i od t o,  but  exc l udi ng,  t he  day on whi ch any I nt e r es t  Per i od expi r es ,  ( b)  any I nt e r es t  Per i od t ha t  woul d end on a  day t ha t  i s  not  a  Bus i nes s  Day s ha l l  be  ext ended t o t he  next  s ucceedi ng Bus i nes s  Day unl es s  s uch Bus i nes s  Day f a l l s  i n anot her  ca l endar  m ont h,  i n whi ch cas e  s uch I nt e r es t  Per i od s ha l l  end on t he  next  pr ecedi ng Bus i nes s  Day,  ( c )  wi t h r es pec t  t o an I nt e r es t  Per i od t ha t  begi ns  on t he  l as t  Bus i nes s  Day of  a  ca l endar  m ont h ( or  on a  day f or  whi ch t her e  i s  no num er i ca l l y cor r es pondi ng day i n t he  ca l endar  m ont h a t  t he  end of  s uch I nt e r es t  Per i od) ,  t he  I nt e r es t  Per i od s ha l l  end on t he  l as t  Bus i nes s  Day of  t he  ca l endar  m ont h t ha t  i s  1,  23 or  36 m ont hs  a f t e r  t he  da t e  on whi ch t he  I nt e r es t  Per i od began,  as  appl i cabl e ,  and ( d)
Bor r ower  m ay not  e l ec t  an I nt e r es t  Per i od whi ch wi l l  end a f t e r  t he  M at ur i t y Dat e .



 

126471205_832 166393043_3 " I nvent or y”  m eans  i nvent or y ( as  t ha t  t e r m  i s  de f i ned i n t he  Code) .  " I nvent or y Res er ves ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  ( a )  Landl or d Res er ves ,  and ( b)  t hos e  r es e r ves  t ha t  Agent  deem s  neces s a r y or  appr opr i a t e ,  i n i t s  Per m i t t ed Di s c r e t i on and s ubj ec t  t o Sec t i ons  2. 1( c )  and 2. 2( c ) ,  t o es t abl i s h and m ai nt a i n ( i nc l udi ng r es e r ves  f or  s l ow m ovi ng I nvent or y and I nvent or y s hr i nkage)  wi t h r es pec t  t o El i gi bl e  I nvent or y,  t he  M axi m um  Revol ver  Am ount  or  t he  M axi m um  Fl oor pl an Am ount .  " I nves t m ent ”  m eans ,  wi t h r es pec t  t o any Per s on,  any i nves t m ent  by s uch Per s on i n any ot her  Per s on ( i nc l udi ng Af f i l i a t es )  i n t he  f or m  of  l oans ,  guar ant ees ,  advances ,  capi t a l  cont r i but i ons  ( exc l udi ng ( a )  com m i s s i on,  t r ave l ,  and s i m i l a r  advances  t o of f i ce r s  and em pl oyees  of  s uch Per s on m ade  i n t he  or di nar y cour s e  of  bus i nes s ,  and ( b)  bona  f i de  account s  r ece i vabl e  a r i s i ng i n t he  or di nar y cour s e  of  bus i nes s ) ,  or  acqui s i t i ons  of  I ndebt ednes s ,  Equi t y I nt e r es t s ,  or  a l l  or  s ubs t ant i a l l y a l l  of  t he  as s e t s  of  s uch ot her  Per s on
( or  of  any di vi s i on or  bus i nes s  l i ne  of  s uch ot her  Per s on) ,  and any ot her  i t em s  t ha t  a r e  or  woul d be  c l as s i f i ed as  i nves t m ent s  on a  ba l ance  s hee t  pr epar ed i n accor dance  wi t h GAAP.  The  am ount  of  any I nves t m ent  s ha l l  be  t he  or i gi na l  cos t  of  s uch I nves t m ent  pl us  t he  cos t  of  a l l  addi t i ons  t he r e t o,  wi t hout  any adj us t m ent  f or  i nc r eas es  or  decr eas es  i n va l ue ,  or  wr i t e - ups ,  wr i t e - downs ,  or  wr i t e - of f s  wi t h r es pec t  t o s uch I nves t m ent .  " I RC” m eans  t he  I nt e r na l  Revenue  Code  of  1986,  as  i n e f f ec t  f r om  t i m e  t o t i m e .  " I SP”  m eans ,  wi t h r es pec t  t o any Le t t e r  of  Cr edi t ,  t he  I nt e r na t i ona l  St andby Pr ac t i ces  1998 ( I nt e r na t i ona l  Cham ber  of  Com m er ce  Publ i ca t i on No.  590)  and any s ubs equent  r evi s i on t he r eof  adopt ed by t he  I nt e r na t i ona l  Cham ber  of  Com m er ce  on t he  da t e  s uch Le t t e r  of  Cr edi t  i s  i s s ued.  " I s s uer  Docum ent ”  m eans ,  wi t h r es pec t  t o any Le t t e r  of  Cr edi t ,  a  l e t t e r  of  c r edi t  appl i ca t i on,  a  l e t t e r  of  c r edi t  agr eem ent ,  or  any ot her  docum ent ,  agr eem ent  or  i ns t r um ent  ent e r ed i nt o ( or  t o be  ent e r ed i nt o)  by Bor r ower  i n f avor  of  I s s ui ng Bank

and r e l a t i ng t o s uch Le t t e r  of  Cr edi t .  " I s s ui ng Bank”  m eans  Bank of  Am er i ca ,  W el l s  Far go Bank,  N. A.  wi t h r es pec t  t o t he  Exi s t i ng Le t t e r s  of  Cr edi t  or  any ot her  Lender  t ha t ,  a t  t he  r eques t  of  Bor r ower  and wi t h t he  cons ent  of  Agent ,  agr ees ,  i n s uch Lender ’ s  s ol e  di s c r e t i on,  t o becom e an I s s ui ng Bank f or  t he  pur pos e  of  i s s ui ng Le t t e r s  of  Cr edi t  pur s uant  t o Sec t i on 2. 11 of  t he  Agr eem ent ,  and I s s ui ng Bank s ha l l  be  a  Lender .  " J oi nt  Book Runner s ”  has  t he  m eani ng s e t  f or t h i n t he  pr eam bl e  t o t he  Agr eem ent .  " J oi nt  Lead Ar r anger s ”  has  t he  m eani ng s e t  f or t h i n t he  pr eam bl e  t o t he  Agr eem ent .  " Landl or d Res er ve”  m eans ,  as  t o each l oca t i on a t  whi ch Bor r ower  has  I nvent or y or  books  and r ecor ds  l oca t ed and as  t o whi ch a  Col l a t e r a l  Acces s  Agr eem ent  has  not  been r ece i ved by Agent ,  a  r es e r ve  i n an am ount  equa l  t o t he  gr ea t e r  of  ( a )  t he  num ber  of  m ont hs ’  r ent  f or  whi ch t he  l andl or d wi l l  have ,  under  appl i cabl e  l aw,  a  Li en i n t he  I nvent or y of  Bor r ower  t o s ecur e  t he  paym ent  of  r ent  or  ot her  am ount s  under  t he  l eas e  r e l a t i ve  t o s uch l oca t i on,  or
( b)  3 m ont hs ’  r ent  under  t he  l eas e  r e l a t i ve  t o s uch l oca t i on.  " Lender ”  has  t he  m eani ng s e t  f or t h i n t he  pr eam bl e  t o t he  Agr eem ent ,  s ha l l  i nc l ude  I s s ui ng Bank and each Swi ng Lender ,  and s ha l l  a l s o i nc l ude  any ot her  Per s on m ade  a  par t y t o t he



 

126471205_833 166393043_3 Agr eem ent  pur s uant  t o t he  pr ovi s i ons  of  Sec t i on 13. 1 of  t he  Agr eem ent  and " Lender s ”  m eans  each of  t he  Lender s  or  any one  or  m or e  of  t hem .  " Lender  Gr oup”  m eans  each of  t he  Lender s  ( i nc l udi ng I s s ui ng Bank and each Swi ng Lender )  and Agent ,  or  any one  or  m or e  of  t hem .  " Lender  Gr oup Expens es ”  m eans  a l l  ( a )  cos t s  or  expens es  ( i nc l udi ng t axes  and i ns ur ance  pr em i um s )  r equi r ed t o be  pa i d by Bor r ower  or  i t s  Subs i di a r i es  under  any of  t he  Loan Docum ent s  t ha t  a r e  pa i d,  advanced,  or  i ncur r ed by t he  Lender  Gr oup,  ( b)  docum ent ed out - of - pocke t  f ees  or  char ges  pa i d or  i ncur r ed by Agent  i n connec t i on wi t h t he  Lender  Gr oup’ s  t r ans ac t i ons  wi t h Bor r ower  or  i t s  Subs i di a r i es  under  any of  t he  Loan Docum ent s ,  i nc l udi ng,  phot ocopyi ng,  not a r i za t i on,  cour i e r s  and m es s enger s ,  t e l ecom m uni ca t i on,  publ i c  r ecor d s ea r ches ,  f i l i ng f ees ,  r ecor di ng f ees ,  publ i ca t i on,  r ea l  es t a t e  s ur veys ,  r ea l  es t a t e  t i t l e  pol i c i es  and endor s em ent s ,  and envi r onm ent a l  audi t s ,  ( c )  Agent ’ s  cus t om ar y f ees  and char ges  i m pos ed or - i ncur r ed i n connec t i on
wi t h any backgr ound checks  or  OFAC/ PEP s ear ches  r e l a t ed t o Bor r ower  or  i t s  Subs i di a r i es ,  ( d)  Agent ’ s  cus t om ar y f ees  and char ges  ( as  adj us t ed f r om  t i m e  t o t i m e)  wi t h r es pec t  t o t he  di s bur s em ent  of  f unds  ( or  t he  r ece i pt  of  f unds )  t o or  f or  t he  account  of  Bor r ower  ( whe t her  by wi r e  t r ans f e r  or  ot her wi s e ) ,  t oge t her  wi t h any out - of - pocke t  cos t s  and expens es  i ncur r ed i n connec t i on t he r ewi t h,  ( e )  cus t om ar y char ges  i m pos ed or  i ncur r ed by Agent  r es ul t i ng f r om  t he  di s honor  of  checks  payabl e  by or  t o any Loan Par t y,  ( f )  r eas onabl e  docum ent ed out - of - pocke t  cos t s  and expens es  pa i d or  i ncur r ed by t he  Lender  Gr oup t o cor r ec t  any def aul t  or  enf or ce  any pr ovi s i on of  t he  Loan Docum ent s ,  or  dur i ng t he  cont i nuance  of  an Event  of  Def aul t ,  i n ga i ni ng pos s es s i on of ,  m ai nt a i ni ng,  handl i ng,  pr es e r vi ng,  s t or i ng,  s hi ppi ng,  s e l l i ng,  pr epar i ng f or  s a l e ,  or  adver t i s i ng t o s e l l  t he  Col l a t e r a l ,  or  any por t i on t he r eof ,  i r r es pec t i ve  of  whe t her  a  s a l e  i s  cons um m at ed,  ( g)  f i e l d exam i na t i on,  appr a i s a l ,  and va l ua t i on f ees  and expens es  of  Agent  r e l a t ed t o any f i e l d

exam i na t i ons ,  appr a i s a l s ,  or  va l ua t i on t o t he  ext ent  of  t he  f ees  and char ges  ( and up t o t he  am ount  of  any l i m i t a t i on)  pr ovi ded i n Sec t i on 2. 10 of  t he  Agr eem ent ,  ( h)  Agent ’ s  and t he  Lender  Gr oup’ s  r eas onabl e  cos t s  and expens es  ( i nc l udi ng r eas onabl e  docum ent ed a t t or neys ’  f ees  and expens es )  r e l a t i ve  t o t hi r d par t y c l a i m s  or  any ot her  l aws ui t  or  adver s e  pr oceedi ng pa i d or  i ncur r ed,  whe t her  i n enf or c i ng or  de f endi ng t he  Loan Docum ent s  or  ot her wi s e  i n connec t i on wi t h t he  t r ans ac t i ons  cont em pl a t ed by t he  Loan Docum ent s ,  Agent ’ s  Li ens  i n and t o t he  Col l a t e r a l ,  or  t he  Lender  Gr oup’ s  r e l a t i ons hi p wi t h Bor r ower  or  any of  i t s  Subs i di a r i es ,  ( i )  Agent ’ s  r eas onabl e  docum ent ed cos t s  and expens es  ( i nc l udi ng r eas onabl e  docum ent ed a t t or neys ’  f ees  and due  di l i gence  expens es )  i ncur r ed i n advi s i ng,  s t r uc t ur i ng,  dr a f t i ng,  r evi ewi ng,  adm i ni s t e r i ng ( i nc l udi ng t r ave l ,  m ea l s ,  and l odgi ng) ,  s yndi ca t i ng ( i nc l udi ng r eas onabl e  cos t s  and expens es  r e l a t i ve  t o t he  r a t i ng of  CUSI P,  DXSyndi ca t eTM ,  SyndTr ak or  ot her  com m uni ca t i on cos t s  i ncur r ed i n connec t i on
wi t h a  s yndi ca t i on of  t he  l oan f ac i l i t i e s ) ,  or  am endi ng,  wa i vi ng,  or  m odi f yi ng t he  Loan Docum ent s ,  and ( j )  Agent ’ s  and each Lender ’ s  r eas onabl e  docum ent ed cos t s  and • expens es  ( i nc l udi ng r eas onabl e  docum ent ed a t t or neys ,  account ant s ,  cons ul t ant s ,  and ot her  advi s or s  f ees  and expens es )  i ncur r ed i n t e r m i na t i ng,  enf or c i ng ( i nc l udi ng a t t or neys ,  account ant s ,  cons ul t ant s ,  and ot her  advi s or s  f ees  and expens es  i ncur r ed i n connec t i on wi t h a  " wor kout , ”  a  " r es t r uc t ur i ng, ”  or  an I ns ol vency Pr oceedi ng concer ni ng Bor r ower  or  any of  i t s  Subs i di a r i es  or  i n exer c i s i ng r i ght s  or  r em edi es  under  t he  Loan Docum ent s ) ,  or  de f endi ng t he  Loan Docum ent s ,  i r r es pec t i ve  of  whe t her  a  l aws ui t  or  ot her  adver s e  pr oceedi ng i s  br ought ,  or  i n t aki ng any enf or cem ent  ac t i on or  any Rem edi a l  Ac t i on wi t h r es pec t  t o t he  Col l a t e r a l .



 

126471205_834 166393043_3 " Lender  Gr oup Repr es ent a t i ves ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 17. 9 of  t he  Agr eem ent .  " Lender - Re l a t ed Per s on”  m eans ,  wi t h r es pec t  t o any Lender ,  s uch Lender ,  t oge t her  wi t h s uch Lender ’ s  Af f i l i a t es ,  of f i ce r s ,  di r ec t or s ,  em pl oyees ,  a t t or neys ,  and agent s .  " Le t t e r  of  Cr edi t ”  m eans  a  l e t t e r  of  c r edi t  ( as  t ha t  t e r m  i s  de f i ned i n t he  Code) ,  a  banker s  accept ance ,  f or e i gn guar ant y,  or  s i m i l a r  docum ent ,  i n each cas e  i s s ued by I s s ui ng Bank.  " Le t t e r  of  Cr edi t  Col l a t e r a l i za t i on”  m eans  e i t he r  ( a )  pr ovi di ng cas h col l a t e r a l  ( pur s uant  t o docum ent a t i on r eas onabl y s a t i s f ac t or y t o Agent ,  i nc l udi ng pr ovi s i ons  t ha t  s pec i f y t ha t  t he  Le t t e r  of  Cr edi t  Fees  and a l l  com m i s s i ons ,  f ees ,  char ges  and expens es  pr ovi ded f or  i n Sec t i on 2. 11( k)  of  t he  Agr eem ent  ( i nc l udi ng any f r ont i ng f ees )  wi l l  cont i nue  t o accr ue  whi l e  t he  Le t t e r s  of  Cr edi t  a r e  out s t andi ng)  t o be  he l d by Agent  f or  t he  benef i t  of  t he  Revol ver  Lender s  i n an am ount  equa l  t o 105%  of  t he  t hen exi s t i ng Le t t e r  of  Cr edi t  Us age ,  ( b)  de l i ve r i ng t o Agent
docum ent a t i on execut ed by a l l  benef i c i a r i es  under  t he  Le t t e r s  of  Cr edi t ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent  and I s s ui ng Bank,  t e r m i na t i ng a l l  of  s uch benef i c i a r i es ’  r i ght s  under  t he  Le t t e r s  of  Cr edi t ,  or  ( c )  pr ovi di ng Agent  wi t h a  s t andby l e t t e r  of  c r edi t ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  f r om  a  com m er c i a l  bank accept abl e  t o Agent  ( i n i t s  s ol e  di s c r e t i on)  i n an am ount  equa l  t o 105%  of  t he  t hen exi s t i ng Le t t e r  of  Cr edi t  Us age  ( i t  be i ng under s t ood t ha t  t he  Le t t e r  of  Cr edi t  Fee  and a l l  f r ont i ng f ees  s e t  f or t h i n t he  Agr eem ent  wi l l  cont i nue  t o accr ue  whi l e  t he  Le t t e r s  of  Cr edi t  a r e  out s t andi ng and t ha t  any s uch f ees  t ha t  acc r ue  m us t  be  an am ount  t ha t  can be  dr awn under  any s uch s t andby l e t t e r  of  c r edi t ) .  " Le t t e r  of  Cr edi t  Di s bur s em ent ”  m eans  a  paym ent  m ade  by I s s ui ng Bank pur s uant  t o a  Le t t e r  of  Cr edi t .  " Le t t e r  of  Cr edi t  Expos ur e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on wi t h r es pec t  t o any Lender ,  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Le t t e r  of  Cr edi t  Us age  on s uch da t e .  " Le t t e r  of

Cr edi t  Fee”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 6( b)  of  t he  Agr eem ent .  " Le t t e r  of  Cr edi t  I ndem ni f i ed Cos t s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 11( f )  of  t he  Agr eem ent .  " Le t t e r  of  Cr edi t  Re l a t ed Per s on”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 11( f )  of  t he  Agr eem ent .  " Le t t e r  of  Cr edi t  Us age”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  aggr ega t e  undr awn am ount  of  a l l  out s t andi ng Le t t e r s  of  Cr edi t .  " LI BORSOFR” t he  s ecur ed over ni ght  f i nanc i ng r a t e  as  adm i ni s t e r ed by FRBNY ( or  a  s ucces s or  adm i ni s t r a t or ) .



 

126471205_835 166393043_3 " SOFR Adj us t m ent ”  m eans ( a )  wi t h r es pec t  t o Dai l y Si m pl e  SOFR,  0. 11448% ;  and ( b)  wi t h r es pec t  t o Ter m  SOFR,  0. 11448%  f or  a  one  m ont h I nt e r es t  Per i od,  0. 26161%  f or  a  t hr ee  m ont h I nt e r es t  Per i od and 0. 42826%  f or  a  s i x m ont h I nt e r es t  Per i od.  " SOFR Deadl i ne”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 12( b) ( i )  of  t he  Agr eem ent .  " LI BORSOFR Not i ce”  m eans  a  wr i t t en not i ce  i n t he  f or m  of  Exhi bi t  L- 1 t o t he  Agr eem ent .  " LI BORSOFR Opt i on”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 12( a )  of  t he  Agr eem ent .  " LI BOR Rat e”  m eans  t he  per  annum  r a t e  of  i nt e r es t  de t e r m i ned by Agent  a t  or  about  11: 00 a . m .  ( London t i m e)  t wo Bus i nes s  Days  pr i or  t o an i nt e r es t  pe r i od,  f or  a  t e r m  equi va l ent  t o s uch per i od,  equa l  t o t he  London i nt e r bank of f e r ed r a t e ,  or  com par abl e  or  s ucces s or  r a t e  appr oved by Agent  as  publ i s hed on t he  appl i cabl e  Reut e r s  s c r een page  ( or  ot her  com m er c i a l l y ava i l abl e  s our ce  des i gna t ed by Agent  f r om  t i m e  t o t i m e) ;  pr ovi ded,  t ha t  any com par abl e  or  s ucces s or  r a t e  s ha l l  be  appl i ed by Agent ,
i f  adm i ni s t r a t i ve l y f eas i bl e ,  i n a  m anner  cons i s t ent  wi t h m ar ke t  pr ac t i ce ;  and pr ovi ded f ur t her ,  t ha t  i n no event  s ha l l  t he  LI BOR Rat e  or  any com par abl e  or  s ucces s or  r a t e  be  l es s  t han ze r o per cent  ( 0% ) .  " LI BORSOFR Rat e  Loan”  m eans  each por t i on of  a  Revol vi ng Loan or  t he  Fl oor pl an Loans  t ha t  bear s  i nt e r es t  a t  a  r a t e  de t e r m i ned by r e f e r ence  t o t he  LI BOR Rat eTer m  SOFR.  " LI BORSOFR Rat e  M ar gi n”  has  t he  m eani ng s e t  f or t h i n t he  def i ni t i on of  Appl i cabl e  M ar gi n.  " Li en”  m eans  any m or t gage ,  deed of  t r us t ,  pl edge ,  hypot heca t i on,  as s i gnm ent ,  char ge ,  depos i t  a r r angem ent ,  encum br ance ,  eas em ent ,  l i en ( s t a t ut or y or  ot her ) ,  s ecur i t y i nt e r es t ,  or  ot her  s ecur i t y a r r angem ent  and any ot her  pr e f e r ence ,  pr i or i t y,  or  pr e f e r ent i a l  a r r angem ent  of  any ki nd or  na t ur e  wha t s oever ,  i nc l udi ng any condi t i ona l  s a l e  cont r ac t  or  ot her  t i t l e  r e t ent i on agr eem ent ,  t he  i nt e r es t  of  a  l es s or  under  a  Capi t a l  Leas e  and any s ynt he t i c  or  ot her  f i nanc i ng l eas e  havi ng s ubs t ant i a l l y t he  s am e econom i c  e f f ec t  as  any of  t he  f or egoi ng.  " Li qui di t y”  m eans ,  as  of  any da t e

of  de t e r m i na t i on,  t he  s um  of  Exces s  Ava i l abi l i t y pl us  Qua l i f i ed Cas h;  pr ovi ded,  t ha t ,  f or  pur pos es  of  de t e r m i ni ng Li qui di t y i n r es pec t  of  t he  appl i cabl e  t es t s  i n any Fi nanc i a l  Covenant  Per i od,  t he  M at ur i t y Dat e  and any Repor t i ng Per i od,  no m or e  t han 50%  of  s uch de t e r m i na t i on of  Li qui di t y m ay be  pr edi ca t ed on Qual i f i ed Cas h ( i t  be i ng agr eed and under s t ood t ha t  a t  l eas t  50%  of  s uch de t e r m i na t i on s ha l l  be  pr edi ca t ed on Exces s  Ava i l abi l i t y) .  " Loan”  m eans  any Revol vi ng Loan,  Fl oor pl an Loan,  Swi ng Loan or  Ext r aor di nar y Advance  m ade  ( or  t o be  m ade)  her eunder .  " Loan Account ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 9 of  t he  Agr eem ent .  " Loan Docum ent s ”  m eans  t he  Agr eem ent ,  t he  Cont r ol  Agr eem ent s ,  t he  Col l a t e r a l  Acces s  Agr eem ent s ,  any Bor r owi ng Bas e  Cer t i f i ca t e ,  t he  Fee  Le t t e r ,  t he  Guar ant y and Secur i t y Agr eem ent ,  t he  I nt e r com pany Subor di na t i on Agr eem ent ,  any I s s uer  Docum ent s ,  t he  Le t t e r s  of



 

126471205_836 166393043_3 Cr edi t ,  t he  M or t gages ,  t he  I nt e r c r edi t or  Agr eem ent s ,  any Pa t ent  Secur i t y Agr eem ent ,  any Tr adem ar k Secur i t y Agr eem ent ,  any Copyr i ght  Secur i t y Agr eem ent ,  any not e  or  not es  execut ed by Bor r ower  i n connec t i on wi t h t he  Agr eem ent  and payabl e  t o any m em ber  of  t he  Lender  Gr oup,  and any ot her  i ns t r um ent  or  agr eem ent  ent e r ed i nt o,  now or  i n t he  f ut ur e ,  by Bor r ower  or  any of  i t s  Subs i di a r i es  and any m em ber  of  t he  Lender  Gr oup i n connec t i on wi t h t he  Agr eem ent .  " Loan Par t y”  m eans  Bor r ower  or  any Guar ant or .  " M ar gi n St ock”  as  def i ned i n Regul a t i on U of  t he  Boar d of  Gover nor s  as  i n e f f ec t  f r om  t i m e  t o t i m e .  " M at e r i a l  Acqui s i t i on”  m eans  an Acqui s i t i on i n whi ch t he  aggr ega t e  cas h and non- cas h cons i der a t i on t o be  pa i d by Bor r ower  or  any of  i t s  Subs i di a r i es  as  de t e r m i ned i n accor dance  wi t h GAAP exceeds  $25, 000, 000.  " M at e r i a l  Adver s e  Ef f ec t ”  m eans  ( a )  a  m at e r i a l  adver s e  e f f ec t  i n t he  bus i nes s ,  oper a t i ons ,  r es ul t s  of  oper a t i ons ,  a s s e t s ,  l i abi l i t i e s  or  f i nanc i a l  condi t i on of  Bor r ower  and i t s  Subs i di a r i es ,  t aken
as  a  whol e ,  ( b)  a  m at e r i a l  i m pa i r m ent  of  Bor r ower ’ s  and i t s  Subs i di a r i es  abi l i t y t o per f or m  t he i r  obl i ga t i ons  under  t he  Loan Docum ent s  t o whi ch t hey a r e  par t i es  or  of  t he  Lender  Gr oup’ s  abi l i t y t o enf or ce  t he  Obl i ga t i ons  or  r ea l i ze  upon t he  Col l a t e r a l  ( ot her  t han as  a  r es ul t  of  an ac t i on t aken or  not  t aken t ha t  i s  s ol e l y i n t he  cont r ol  of  Agent ) ,  or  ( c )  a  m at e r i a l  i m pa i r m ent  of  t he  enf or ceabi l i t y or  pr i or i t y of  Agent ’ s  Li ens  wi t h r es pec t  t o a l l  or  a  m at e r i a l  por t i on of  t he  Col l a t e r a l .  " M at e r i a l  CNH I ndus t r i a l  Agr eem ent s ”  m eans  t he  Am ended and Res t a t ed W hol es a l e  Fl oor  Pl an Cr edi t  Fac i l i t y and Secur i t y Agr eem ent  wi t h CNH Capi t a l  Am er i ca ,  LLC da t ed as  of  Novem ber  13,  2007,  as  am ended.  " M at ur i t y Dat e”  Apr i l  3,  2025.  " M axi m um  Cr edi t  Am ount ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  an am ount  equa l  t o t he  M axi m um  Revol ver  Am ount  pl us  t he  M axi m um  Fl oor pl an Am ount  a t  s uch t i m e .  As  of  t he  Cl os i ng Dat e ,  t he  M axi m um  Cr edi t  Am ount  i s  $250, 000, 000.  " M axi m um  Fl oor pl an Am ount ”  m eans  $185, 000, 000,  decr eas ed by t he

am ount  of  r educ t i ons  i n t he  Fl oor pl an Com m i t m ent s  m ade  i n accor dance  wi t h Sec t i on 2. 4( c )  of  t he  Agr eem ent  and i ncr eas ed i n accor dance  wi t h Sec t i ons  2. 14 and 2. 15 of  t he  Agr eem ent .  " M axi m um  Revol ver  Am ount ”  m eans  $65, 000, 000,  decr eas ed by t he  am ount  of  r educ t i ons  i n t he  Revol ver  Com m i t m ent s  m ade  i n accor dance  wi t h Sec t i on 2. 4( c )  of  t he  Agr eem ent  and i ncr eas ed i n accor dance  wi t h Sec t i ons  2. 14 and 2. 15 of  t he  Agr eem ent .  " M oody’ s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  def i ni t i on of  Cas h Equi va l ent s .  " M or t gages ”  m eans ,  i ndi vi dua l l y and col l ec t i ve l y,  one  or  m or e  m or t gages ,  deeds  of  t r us t ,  or  deeds  t o s ecur e  debt ,  execut ed and de l i ver ed by Bor r ower  or  i t s  Subs i di a r i es  i n f avor  of  Agent ,  i n f or m  and s ubs t ance  r eas onabl y s a t i s f ac t or y t o Agent ,  t ha t  encum ber  t he  Rea l  Pr oper t y Col l a t e r a l .



 

126471205_837 166393043_3 " M or t gage  Re l a t ed Docum ent s ”  m eans ,  wi t h r es pec t  t o any Rea l  Pr oper t y s ubj ec t  t o a  M or t gage ,  t he  f ol l owi ng,  i n f or m  and s ubs t ance  s a t i s f ac t or y t o t he  Agent  and r ece i ved by t he  Agent  f or  r evi ew a t  l eas t  45 days  pr i or  t o t he  e f f ec t i ve  da t e  of  t he  M or t gage :  ( a )  an ALTA m or t gagee  t i t l e  pol i cy ( or  bi nder  t he r e f or )  cover i ng t he  Agent ’ s  i nt e r es t  under  t he  M or t gage ,  i n a  f or m  and am ount  and by an i ns ur e r  accept abl e  t o t he  Agent ,  whi ch m us t  be  f ul l y pa i d on s uch e f f ec t i ve  da t e ;  ( b)  s uch as s i gnm ent s  of  l eas es ,  e s t oppe l  l e t t e r s ,  a t t or nm ent  agr eem ent s ,  cons ent s ,  wa i ver s  and r e l eas es  as  t he  Agent  m ay r equi r e  wi t h r es pec t  t o ot her  Per s ons  havi ng an i nt e r es t  i n t he  Rea l  Pr oper t y;  ( c )  an ALTA Sur vey by a  l i cens ed s ur veyor  accept abl e  t o t he  Agent ;  ( d)  a  l i f e - of - l oan f l ood hazar d de t e r m i na t i on and,  i f  t he  Rea l  Pr oper t y i s  l oca t ed i n a  f l ood pl a i n,  an acknowl edged not i ce  t o Bor r ower  and f l ood i ns ur ance  i n an am ount ,  on t e r m s ,  i nc l udi ng endor s em ent s ,  and by an i ns ur e r ,  i n each cas e ,  accept abl e  t o t he  Agent ;  ( e )  a
cur r ent  appr a i s a l  of  t he  Rea l  Pr oper t y,  pr epar ed by an appr a i s e r  accept abl e  t o t he  Agent ,  and i n f or m  and s ubs t ance  s a t i s f ac t or y t o Requi r ed Lender s ;  ( f )  an envi r onm ent a l  as s es s m ent ,  pr epar ed by envi r onm ent a l  engi neer s  accept abl e  t o t he  Agent ,  and accom pani ed by s uch r epor t s ,  ce r t i f i ca t es ,  s t udi es  or  da t a  as  t he  Agent  m ay r eas onabl y r equi r e ,  whi ch s ha l l  a l l  be  i n f or m  and s ubs t ance  s a t i s f ac t or y t o Requi r ed Lender s ;  and ( g)  an envi r onm ent a l  i ndem ni t y agr eem ent  and s uch ot her  docum ent s ,  i ns t r um ent s  or  agr eem ent s  as  t he  Agent  m ay r eas onabl y r equi r e  wi t h r es pec t  t o any envi r onm ent a l  r i s ks  r egar di ng t he  Rea l  Pr oper t y.  " Net  Cas h Pr oceeds ”  m eans :  ( a )  wi t h r es pec t  t o any s a l e  or  di s pos i t i on by Bor r ower  or  any of  i t s  Subs i di a r i es  of  as s e t s ,  t he  am ount  of  cas h pr oceeds  r ece i ved ( di r ec t l y or  i ndi r ec t l y)  f r om  t i m e  t o t i m e  ( whet her  as  i ni t i a l  cons i der a t i on or  t hr ough t he  paym ent  of  de f e r r ed cons i der a t i on)  by or  on beha l f  of  Bor r ower  or  i t s  Subs i di a r i es ,  i n connec t i on t he r ewi t h a f t e r  deduc t i ng t her e f r om  onl y ( i )  t he  am ount  of  any
I ndebt ednes s  s ecur ed by any Per m i t t ed Li en on any as s e t  ( ot her  t han ( A)  I ndebt ednes s  owi ng t o Agent  or  any Lender  under  t he  Agr eem ent  or  t he  ot her  Loan Docum ent s  and ( B)  I ndebt ednes s  as s um ed by t he  pur chas er  of  s uch as s e t )  whi ch i s  r equi r ed t o be ,  and i s ,  r epa i d i n connec t i on wi t h s uch s a l e  or  di s pos i t i on,  ( i i )  r eas onabl e  f ees ,  com m i s s i ons ,  and expens es  r e l a t ed t he r e t o and r equi r ed t o be  pa i d by Bor r ower  or  s uch Subs i di a r y i n connec t i on wi t h s uch s a l e  or  di s pos i t i on,  ( i i i )  t axes  pa i d or  payabl e  t o any t axi ng aut hor i t i e s  by Bor r ower  or  s uch Subs i di a r y i n connec t i on wi t h s uch s a l e  or  di s pos i t i on,  i n each cas e  t o t he  ext ent ,  but  onl y t o t he  ext ent ,  t ha t  t he  am ount s  s o deduc t ed a r e ,  a t  t he  t i m e  of  r ece i pt  of  s uch cas h,  ac t ua l l y pa i d or  payabl e  t o a  Per s on t ha t  i s  not  an Af f i l i a t e  of  Bor r ower  or  any of  i t s  Subs i di a r i es ,  and a r e  pr oper l y a t t r i but abl e  t o s uch t r ans ac t i on;  and ( i v)  a l l  am ount s  t ha t  a r e  s e t  as i de  as  a  r es e r ve  ( A)  f or  adj us t m ent s  i n r es pec t  of  t he  pur chas e  pr i ce  of  s uch as s e t s ,  ( B)  f or  any l i abi l i t i e s  as s oc i a t ed wi t h s uch

s a l e  or  cas ua l t y,  t o t he  ext ent  s uch r es e r ve  i s  r equi r ed by GAAP,  and ( C)  f or  t he  paym ent  of  unas s um ed l i abi l i t i e s  r e l a t i ng t o t he  as s e t s  s ol d or  ot her wi s e  di s pos ed of  a t  t he  t i m e  of ,  or  wi t hi n 30 days  a f t e r ,  t he  da t e  of  s uch s a l e  or  ot her  di s pos i t i on,  t o t he  ext ent  t ha t  i n each cas e  t he  f unds  des cr i bed above  i n t hi s  c l aus e  ( i v)  a r e  ( x)  depos i t ed i nt o es c r ow wi t h a  t hi r d par t y es c r ow agent  or  s e t  a s i de  i n a  s epar a t e  Depos i t  Account  t ha t  i s  s ubj ec t  t o a  Cont r ol  Agr eem ent  i n f avor  of  Agent  and ( y)  pa i d t o Agent  as  a  pr epaym ent  of  t he  appl i cabl e  Obl i ga t i ons  i n accor dance  wi t h Sec t i on 2. 4( e )  of  t he  Agr eem ent  a t  s uch t i m e  when s uch am ount s  a r e  no l onger  r equi r ed t o be  s e t  as i de  as  s uch a  r es e r ve ;  and ( b)  wi t h r es pec t  t o t he  i s s uance  or  i ncur r ence  of  any I ndebt ednes s  by Bor r ower  or  any of  i t s  Subs i di a r i es ,  or  t he  i s s uance  by Bor r ower  or  any of  i t s  Subs i di a r i es  of  any Equi t y I nt e r es t s ,  t he  aggr ega t e  am ount  of  cas h r ece i ved ( di r ec t l y or  i ndi r ec t l y)  f r om  t i m e  t o t i m e  ( whet her  as  i ni t i a l



 

126471205_838 166393043_3 cons i der a t i on or  t hr ough t he  paym ent  or  di s pos i t i on of  de f e r r ed cons i der a t i on)  by or  on beha l f  of  Bor r ower  or  s uch Subs i di a r y i n connec t i on wi t h s uch i s s uance  or  i ncur r ence ,  a f t e r  deduc t i ng t he r e f r om  onl y ( i )  r eas onabl e  f ees ,  com m i s s i ons ,  and expens es  r e l a t ed t he r e t o and r equi r ed t o be  pa i d by Bor r ower  or  s uch Subs i di a r y i n connec t i on wi t h s uch i s s uance  or  i ncur r ence ,  ( i i )  t axes  pa i d or  payabl e  t o any t axi ng aut hor i t i e s  by Bor r ower  or  s uch Subs i di a r y i n connec t i on wi t h s uch i s s uance  or  i ncur r ence ,  i n each cas e  t o t he  ext ent ,  but  onl y t o t he  ext ent ,  t ha t  t he  am ount s  s o deduc t ed a r e ,  a t  t he  t i m e  of  r ece i pt  of  s uch cas h,  ac t ua l l y pa i d or  payabl e  t o a  Per s on t ha t  i s  not  an Af f i l i a t e  of  Bor r ower  or  any of  i t s  Subs i di a r i es ,  and a r e  pr oper l y a t t r i but abl e  t o s uch t r ans ac t i on.  " Net  Recover y Per cent age”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  per cent age  of  t he  book va l ue  of  Bor r ower ’ s  I nvent or y t ha t  i s  es t i m at ed t o be  r ecover abl e  i n an or der l y l i qui da t i on of  s uch I nvent or y ne t  of  a l l  a s s oc i a t ed cos t s  and
expens es  of  s uch l i qui da t i on,  s uch per cent age  t o be  de t e r m i ned as  t o each ca t egor y of  I nvent or y and t o be  as  s pec i f i ed i n t he  m os t  r ecent  appr a i s a l  r ece i ved by Agent  f r om  an appr a i s a l  com pany s e l ec t ed by Agent .  " New Fl oor pl an Equi pm ent ”  m eans  new equi pm ent  t ha t  i s  ( a )  not  s ubj ec t  t o f i nanc i ng wi t h a  t hi r d par t y and ( b)  aged l es s  t han t hi r t y- s i x ( 36)  m ont hs .  " Non- Cons ent i ng Lender ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 14. 2( a )  of  t he  Agr eem ent .  " Non- Def aul t i ng Lender ”  m eans  each Lender  ot her  t han a  Def aul t i ng Lender .  " Obl i ga t i ons ”  m eans  ( a )  a l l  l oans  ( i nc l udi ng t he  Fl oor pl an Loans  ( i nc l us i ve  of  Ext r aor di nar y Fl oor pl an Advances  and Fl oor pl an Swi ng Loans )  and t he  Revol vi ng Loans  ( i nc l us i ve  of  Ext r aor di nar y Revol ver  Advances  and Revol ver  Swi ng Loans ) ) ,  debt s ,  pr i nc i pa l ,  i nt e r es t  ( i nc l udi ng any i nt e r es t  t ha t  accr ues  a f t e r  t he  com m encem ent  of  an I ns ol vency Pr oceedi ng,  r egar dl es s  of  whe t her  a l l owed or  a l l owabl e  i n whol e  or  i n par t  a s  a  c l a i m  i n any s uch I ns ol vency Pr oceedi ng) ,  r e i m bur s em ent  or  i ndem ni f i ca t i on

obl i ga t i ons  wi t h r es pec t  t o Le t t e r s  of  Cr edi t  ( i r r es pec t i ve  of  whe t her  cont i ngent ) ,  pr em i um s ,  l i abi l i t i e s  ( i nc l udi ng a l l  am ount s  char ged t o t he  Loan Account  pur s uant  t o t he  Agr eem ent ) ,  obl i ga t i ons  ( i nc l udi ng i ndem ni f i ca t i on obl i ga t i ons ) ,  f ees  ( i nc l udi ng t he  f ees  pr ovi ded f or  i n t he  Fee  Le t t e r ) ,  Lender  Gr oup Expens es  ( i nc l udi ng any f ees  or  expens es  t ha t  acc r ue  a f t e r  t he  com m encem ent  of  an I ns ol vency Pr oceedi ng,  r egar dl es s  of  whe t her  a l l owed or  a l l owabl e  i n whol e  or  i n par t  a s  a  c l a i m  i n any s uch I ns ol vency Pr oceedi ng) ,  guar ant i es ,  and a l l  covenant s  and dut i es  of  any ot her  ki nd and des cr i pt i on owi ng by any Loan Par t y a r i s i ng out  of ,  under ,  pur s uant  t o,  i n connec t i on wi t h,  or  evi denced by t he  Agr eem ent  or  any of  t he  ot her  Loan Docum ent s  and i r r es pec t i ve  of  whe t her  f or  t he  paym ent  of  m oney,  whe t her  di r ec t  or  i ndi r ec t ,  abs ol ut e  or  cont i ngent ,  due  or  t o becom e due ,  now exi s t i ng or  he r eaf t e r  a r i s i ng,  and i nc l udi ng a l l  i nt e r es t  not  pa i d when due  and a l l  ot her  expens es  or  ot her  am ount s  t ha t  Bor r ower  i s  r equi r ed t o pay or  r e i m bur s e
by t he  Loan Docum ent s  or  by l aw or  ot her wi s e  i n connec t i on wi t h t he  Loan Docum ent s ,  and ( b)  a l l  Bank Pr oduc t  Obl i ga t i ons .  W i t hout  l i m i t i ng t he  gener a l i t y of  t he  f or egoi ng,  t he  Obl i ga t i ons  of  Bor r ower  under  t he  Loan Docum ent s  i nc l ude  t he  obl i ga t i on t o pay ( i )  t he  pr i nc i pa l  of  t he  Revol vi ng Loans  and t he  Fl oor pl an Loans ,  ( i i )  i nt e r es t  acc r ued on t he  Revol vi ng Loans  and t he  Fl oor pl an Loans ,  ( i i i )  t he  am ount  neces s a r y t o r e i m bur s e  I s s ui ng Bank f or  am ount s  pa i d or  payabl e  pur s uant  t o Le t t e r s  of  Cr edi t ,  ( i v)  Le t t e r  of  Cr edi t  com m i s s i ons ,  f ees  ( i nc l udi ng f r ont i ng f ees )  and char ges ,  ( v)  Lender  Gr oup Expens es ,  ( vi )  f ees  payabl e  under  t he  Agr eem ent  or  any of  t he  ot her  Loan Docum ent s ,  and ( vi i )  i ndem ni t i es  and ot her  am ount s  payabl e



 

126471205_839 166393043_3 by any Loan Par t y under  any Loan Docum ent .  Any r e f e r ence  i n t he  Agr eem ent  or  i n t he  Loan Docum ent s  t o t he  Obl i ga t i ons  s ha l l  i nc l ude  a l l  or  any por t i on t he r eof  and any ext ens i ons ,  m odi f i ca t i ons ,  r enewal s ,  or  a l t e r a t i ons  t he r eof ,  bot h pr i or  and s ubs equent  t o any I ns ol vency Pr oceedi ng.  " OFAC” m eans  The  Of f i ce  of  For e i gn As s e t s  Cont r ol  of  t he  U. S.  Depar t m ent  of  " Or i gi na t i ng Lender ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 13. 1( e )  of  t he  " Ot her  Ra t e  Ear l y Opt - i n”  m eans ,  Agent  and Bor r ower  have  e l ec t ed t o r epl ace  t he  LI BOR Rat e  wi t h a  Benchm ar k Repl acem ent  ot her  t han a  SOFR- bas ed r a t e  pur s uant  t o ( a )  an Ear l y Opt -  i n El ec t i on and ( 2)  Sec t i on 1. 9. 1 ( b)  and c l aus e  ( b)  of  t he  def i ni t i on of  Benchm ar k Repl acem ent .  " Over advance”  m eans ,  i ndi vi dua l l y or  col l ec t i ve l y as  r equi r ed by t he  cont ext ,  any Fl oor pl an Over advance  or  any Revol ver  Over advance .  " Par t i c i pant ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 13. 1( e )  of  t he  Agr eem ent .  " Par t i c i pant  Regi s t e r ”  has  t he  m eani ng s e t  f or t h i n Sec t i on 13. 1( i )  of  t he
Agr eem ent .  " Pa t ent  Secur i t y Agr eem ent ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  Guar ant y and Secur i t y Agr eem ent .  " Pa t r i ot  Ac t ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 4. 13 of  t he  Agr eem ent .  " Pens i on Pl an”  m eans  any Em pl oyee  Benef i t  Pl an,  ot her  t han a  M ul t i em pl oyer  Pl an,  whi ch i s  s ubj ec t  t o t he  pr ovi s i ons  of  Ti t l e  I V or  Sec t i on 302 of  ERI SA or  Sec t i on 412 or  430 of  t he  Code  or  ot her  appl i cabl e  l aw s pons or ed,  m ai nt a i n,  or  cont r i but ed t o by any Loan Par t y or  ERI SA Af f i l i a t e  or  t o whi ch any Loan Par t y or  ERI SA Af f i l i a t e  has  any l i abi l i t y,  cont i ngent  or  ot her wi s e .  " Per m i t t ed Acqui s i t i on”  m eans  any Acqui s i t i on s o l ong as :  ( a )  no Def aul t  or  Event  of  Def aul t  s ha l l  have  occur r ed and be  cont i nui ng or  woul d r es ul t  f r om  t he  cons um m at i on of  t he  pr opos ed Acqui s i t i on and t he  pr opos ed Acqui s i t i on i s  cons ens ua l ,  ( b)  no I ndebt ednes s  wi l l  be  i ncur r ed,  as s um ed,  or  woul d exi s t  wi t h r es pec t  t o Bor r ower  or  i t s  Subs i di a r i es  as  a  r es ul t  of  s uch Acqui s i t i on,  ot her  t han I ndebt ednes s  per m i t t ed under  c l aus es  ( f ) ,  ( g)  or  ( x)  of  t he  def i ni t i on

of  Per m i t t ed I ndebt ednes s ,  pr ovi ded t ha t  Bor r ower  m ay f i nance  a  Per m i t t ed Acqui s i t i on wi t h pr oceeds  of  DLL Fl oor pl an I ndebt ednes s  and/ or  CNH Fl oor pl an I ndebt ednes s ;  and no Li ens  wi l l  be  i ncur r ed,  as s um ed,  or  woul d exi s t  wi t h r es pec t  t o t he  as s e t s  of  Bor r ower  or  i t s  Subs i di a r i es  as  a  r es ul t  of  s uch Acqui s i t i on ot her  t han Per m i t t ed Li ens ,  ( c )  i n t he  cas e  of  a  M at e r i a l  Acqui s i t i on,  Bor r ower  has  pr ovi ded Agent  wi t h wr i t t en conf i r m at i on,  s uppor t ed by r eas onabl y de t a i l ed ca l cul a t i ons ,  t ha t  on a  pr o f or m a bas i s  ( i nc l udi ng pr o f or m a adj us t m ent s  a r i s i ng out  of  event s  whi ch a r e  di r ec t l y a t t r i but abl e  t o s uch pr opos ed Acqui s i t i on,  a r e  f ac t ua l l y s uppor t abl e ,  and a r e  expec t ed t o have  a  cont i nui ng i m pac t ,  i n each cas e ,



 

126471205_840 166393043_3 de t e r m i ned as  i f  t he  com bi na t i on had been accom pl i s hed a t  t he  begi nni ng of  t he  r e l evant  pe r i od;  s uch e l i m i na t i ons  and i nc l us i ons  de t e r m i ned on a  bas i s  cons i s t ent  wi t h Ar t i c l e  11 of  Regul a t i on S-  X pr om ul ga t ed under  t he  Secur i t i e s  Act  and as  i nt e r pr e t ed by t he  s t a f f  of  t he  SEC or  ot her wi s e  accept abl e  t o Agent )  c r ea t ed by addi ng t he  hi s t or i ca l  com bi ned f i nanc i a l  s t a t em ent s  of  Bor r ower  ( i nc l udi ng t he  com bi ned f i nanc i a l  s t a t em ent s  of  any ot her  Per s on or  as s e t s  t ha t  wer e  t he  s ubj ec t  of  a  pr i or  Per m i t t ed Acqui s i t i on dur i ng t he  r e l evant  pe r i od)  t o t he  hi s t or i ca l  cons ol i da t ed f i nanc i a l  s t a t em ent s  of  t he  Per s on t o be  acqui r ed ( or  t he  hi s t or i ca l  f i nanc i a l  s t a t em ent s  r e l a t ed t o t he  as s e t s  t o be  acqui r ed)  pur s uant  t o t he  pr opos ed Acqui s i t i on,  f or  t he  12 m ont h per i od m os t  r ecent l y ended pr i or  t o s uch pr opos ed Acqui s i t i on f or  whi ch Agent  has  r ece i ved f i nanc i a l  s t a t em ent s  of  Bor r ower  pur s uant  t o Schedul e  5. 1,  Bor r ower  and i t s  Subs i di a r i es  woul d have  a  Fi xed Char ge  Cover age  Ra t i o of  a t  l eas t  1. 1 t o 1. 0 ( ca l cul a t ed
as  i f  t he  paym ent  of  cons i der a t i on i n r es pec t  of  s uch pr opos ed Acqui s i t i on was  m ade  on t he  l as t  day of  s uch 12 m ont h per i od and cons t i t ut es  a  Fi xed Char ge) ,  ( d)  a f t e r  gi vi ng e f f ec t  t o t he  paym ent  of  cons i der a t i on i n r es pec t  of  s uch pr opos ed Acqui s i t i on,  Exces s  Ava i l abi l i t y i s  gr ea t e r  t han 17. 5%  of  t he  l es s e r  of  ( i )  Aggr ega t e  Bor r owi ng Bas e  and ( i i )  M axi m um  Cr edi t  Am ount ,  ( e )  i n t he  cas e  of  a  M at e r i a l  Acqui s i t i on,  Bor r ower  has  pr ovi ded Agent  wi t h i t s  due  di l i gence  package  r e l a t i ve  t o t he  pr opos ed Acqui s i t i on,  i nc l udi ng f or ecas t ed ba l ance  s hee t s ,  pr of i t  and l os s  s t a t em ent s ,  and cas h f l ow s t a t em ent s  of  t he  Per s on or  as s e t s  t o be  acqui r ed,  a l l  pr epar ed on a  bas i s  cons i s t ent  wi t h s uch Per s on’ s  ( or  as s e t s ’ )  hi s t or i ca l  f i nanc i a l  s t a t em ent s ,  t oge t her  wi t h appr opr i a t e  s uppor t i ng de t a i l s  and a  s t a t em ent  of  under l yi ng as s um pt i ons  f or  t he  1 year  per i od f ol l owi ng t he  da t e  of  t he  pr opos ed Acqui s i t i on,  on an annua l  bas i s ) ,  i n f or m  and s ubs t ance  ( i nc l udi ng as  t o s cope  and under l yi ng as s um pt i ons )  r eas onabl y s a t i s f ac t or y t o Agent ,  ( f )  i n

t he  cas e  of  a  M at e r i a l  Acqui s i t i on,  t he  as s e t s  be i ng acqui r ed or  t he  Per s on whos e  Equi t y I nt e r es t s  a r e  be i ng acqui r ed di d not  have  nega t i ve  EBI TDAR ( as  de t e r m i ned i n a  m anner  cons i s t ent  wi t h t he  def i ni t i on of  EBI TDAR i n t hi s  Agr eem ent ,  t oge t her  wi t h s uch ot her  adj us t m ent s  t ha t  a r e  r eas onabl y accept abl e  t o Agent )  dur i ng t he  12 cons ecut i ve  m ont h per i od m os t  r ecent l y conc l uded pr i or  t o t he  da t e  of  t he  pr opos ed Acqui s i t i on,  ( g)  Bor r ower  has  pr ovi ded Agent  wi t h wr i t t en not i ce  of  t he  pr opos ed Acqui s i t i on a t  l eas t  10 Bus i nes s  Days  pr i or  t o t he  ant i c i pa t ed c l os i ng da t e  of  t he  pr opos ed Acqui s i t i on and,  not  l a t e r  t han 5 Bus i nes s  Days  pr i or  t o t he  ant i c i pa t ed c l os i ng da t e  of  t he  pr opos ed Acqui s i t i on,  copi es  of  t he  ant i c i pa t ed acqui s i t i on agr eem ent  and ot her  m at e r i a l  docum ent s  r e l a t i ve  t o t he  pr opos ed Acqui s i t i on,  and execut ed acqui s i t i on docum ent s  wi t hi n 5 Bus i nes s  Days  a f t e r  c l os i ng,  ( h)  t he  as s e t s  be i ng acqui r ed ( ot her  t han a  de  m i ni m i s  am ount  of  as s e t s  i n r e l a t i on t o Bor r ower ’ s  and i t s  Subs i di a r i es ’  t ot a l  a s s e t s ) ,  or  t he  Per s on whos e
Equi t y I nt e r es t s  a r e  be i ng acqui r ed,  a r e  us e f ul  i n or  engaged i n,  a s  appl i cabl e ,  t he  bus i nes s  of  Bor r ower  and i t s  Subs i di a r i es  or  a  bus i nes s  r eas onabl y r e l a t ed t he r e t o,  ( i )  e i t he r  ( a )  t he  as s e t s  be i ng acqui r ed a r e  l oca t ed wi t hi n t he  Uni t ed St a t es  or  t he  Per s on whos e  Equi t y I nt e r es t s  a r e  be i ng acqui r ed i s  or gani zed i n a  j ur i s di c t i on l oca t ed wi t hi n t he  Uni t ed St a t es  or  ( b)  t he  as s e t s  be i ng acqui r ed a r e  l oca t ed out s i de  t he  Uni t ed St a t es  or  t he  Per s on whos e  Equi t y I nt e r es t s  a r e  be i ng acqui r ed i s  or gani zed i n a  j ur i s di c t i on l oca t ed out s i de  t he  Uni t ed St a t es  and,  i n t he  cas e  of  t hi s  c l aus e  ( b) ,  t he  aggr ega t e  cas h and non- cas h cons i der a t i on ( i nc l udi ng



 

126471205_841 166393043_3 t he  m axi m um  am ount  of  any ea r nout  t o be  pa i d i n connec t i on t he r ewi t h)  t o be  pa i d by Bor r ower  and i t s  Subs i di a r i es  i n connec t i on wi t h ( i )  s uch Acqui s i t i on does  not  exceed 2. 50%  of  Tot a l  As s e t s  and ( i i )  a l l  s uch Acqui s i t i ons  dur i ng any f i s ca l  year  does  not  exceed 4. 00%  of  Tot a l  As s e t s ,  and ( j )  t he  s ubj ec t  as s e t s  or  Equi t y I nt e r es t s ,  a s  appl i cabl e ,  a r e  be i ng acqui r ed di r ec t l y by a  Bor r ower  or  one  of  i t s  Subs i di a r i es ,  and,  i n connec t i on t he r ewi t h,  Bor r ower  or  i f  t he  Subs i di a r y i s  a  Loan par t y,  t he  Bor r ower  or  Loan Par t y,  a s  appl i cabl e ,  s ha l l  have  com pl i ed wi t h Sec t i on 5. 11 or  5. 12 of  t he  Agr eem ent ,  a s  appl i cabl e ,  of  t he  Agr eem ent  and,  i n t he  cas e  of  an acqui s i t i on of  Equi t y I nt e r es t s ,  Bor r ower  or  t he  appl i cabl e  Loan Par t y s ha l l  have  dem ons t r a t ed t o Agent  t ha t  t he  new Loan Par t i es  have  r ece i ved cons i der a t i on s uf f i c i ent  t o m ake  t he  j oi nder  docum ent s  bi ndi ng and enf or ceabl e  aga i ns t  s uch new Loan Par t i es .  " Per m i t t ed Ca l l  Opt i ons ”  m eans  any conver t i bl e  bond hedge  t r ans ac t i ons ,  ca l l  opt i ons  or  capped ca l l
opt i ons  r e l a t i ng t o Bor r ower ’ s  Equi t y I nt e r es t s  ( r egar dl es s  of  whe t her  s e t t l ed i n cas h or  i n Equi t y I nt e r es t s )  t ha t  a r e  pur chas ed by Bor r ower  s ubs t ant i a l l y cont em por aneous l y wi t h t he  i s s uance  of  any Per m i t t ed Conver t i bl e  Debt .  " Per m i t t ed Conver t i bl e  Debt ”  m eans  any Per m i t t ed I ndebt ednes s  t ha t  i s  conver t i bl e  i nt o Equi t y I nt e r es t s  of  Bor r ower  and/ or  cas h i n l i eu t he r eof .  " Per m i t t ed Di s c r e t i on”  m eans  a  de t e r m i na t i on m ade  i n t he  exer c i s e  of  r eas onabl e  ( f r om  t he  per s pec t i ve  of  a  s ecur ed as s e t - bas ed l ender )  bus i nes s  j udgm ent .  " Per m i t t ed Di s pos i t i ons ”  m eans :  ( a )  s a l es ,  abandonm ent ,  or  ot her  di s pos i t i ons  of  Equi pm ent  t ha t  i s  s ubs t ant i a l l y wor n,  dam aged,  or  obs ol e t e  or  no l onger  us ed or  us e f ul  i n t he  or di nar y cour s e  of  bus i nes s  and s a l es ,  l eas es  or  s ubl eas es  of  Rea l  Pr oper t y not  us e f ul  i n t he  conduc t  of  t he  bus i nes s  of  Bor r ower  and i t s  Subs i di a r i es ,  ( b)  s a l es  of  I nvent or y t o buyer s  i n t he  or di nar y cour s e  of  bus i nes s ,  ( c )  t he  us e  or  t r ans f e r  of  m oney or  Cas h Equi va l ent s  i n a  m anner  t ha t  i s  not  pr ohi bi t ed by t he  t e r m s  of  t he

Agr eem ent  or  t he  ot her  Loan Docum ent s ,  ( d)  t he  l i cens i ng of  pa t ent s ,  t r adem ar ks ,  copyr i ght s ,  and ot her  i nt e l l ec t ua l  pr oper t y r i ght s  i n t he  or di nar y cour s e  of  bus i nes s ,  ( e )  t he  gr ant i ng of  Per m i t t ed Li ens ,  ( f )  t he  s a l e  or  di s count ,  i n each cas e  wi t hout  r ecour s e ,  of  account s  r ece i vabl e  ( exc l udi ng El i gi bl e  Account s  Rece i vabl e )  a r i s i ng i n t he  or di nar y cour s e  of  bus i nes s ,  but  onl y i n connec t i on wi t h t he  com pr om i s e  or  col l ec t i on t he r eof ,  ( g)  any i nvol unt a r y l os s ,  dam age  or  des t r uc t i on of  pr oper t y,  ( h)  any i nvol unt a r y condem nat i on,  s e i zur e  or  t aki ng,  by exer c i s e  of  t he  power  of  em i nent  dom ai n or  ot her wi s e ,  or  conf i s ca t i on or  r equi s i t i on of  us e  of  pr oper t y,



 

126471205_842 166393043_3 ( i )  t he  l eas i ng,  r ent i ng or  s ubl eas i ng of  as s e t s  of  Bor r ower  or  i t s  Subs i di a r i es  i n t he  or di nar y cour s e  of  bus i nes s ,  ( j )  t he  s a l e  or  i s s uance  of  Equi t y I nt e r es t s  ( ot her  t han Di s qua l i f i ed Equi t y I nt e r es t s )  of  Bor r ower  or  any CFC,  ( k)  ( i )  t he  l aps e  of  r egi s t e r ed pa t ent s ,  t r adem ar ks ,  copyr i ght s  and ot her  i nt e l l ec t ua l  pr oper t y of  Bor r ower  and i t s  Subs i di a r i es  t o t he  ext ent  not  econom i ca l l y des i r abl e  i n t he  conduc t  of  t he i r  bus i nes s  or  ( i i )  t he  abandonm ent  of  pa t ent s ,  t r adem ar ks ,  copyr i ght s ,  or  ot her  i nt e l l ec t ua l  pr oper t y r i ght s  i n t he  or di nar y cour s e  of  bus i nes s  s o l ong as  ( i n each cas e  under  c l aus es  ( i )  and ( i i ) ) ,  ( A)  wi t h r es pec t  t o copyr i ght s ,  s uch copyr i ght s  a r e  not  m at e r i a l  r evenue  gener a t i ng copyr i ght s ,  and ( B)  s uch l aps e  i s  not  m at e r i a l l y adver s e  t o t he  i nt e r es t s  of  t he  Lender  Gr oup,  ( l )  t he  m aki ng of  Res t r i c t ed Paym ent s  t ha t  a r e  expr es s l y per m i t t ed t o be  m ade  pur s uant  t o t he  Agr eem ent ,  ( m )  t he  m aki ng of  Per m i t t ed I nves t m ent s ,  ( n)  t r ans f e r s  of  as s e t s  ( i )  f r om  Bor r ower  or  any of  i t s  Subs i di a r i es
t o a  Loan Par t y,  and ( i i )  f r om  any Subs i di a r y of  Bor r ower  t ha t  i s  not  a  Loan Par t y t o any ot her  Subs i di a r y of  Bor r ower ,  ( o)  di s pos i t i ons  of  as s e t s  acqui r ed by Bor r ower  and i t s  Subs i di a r i es  pur s uant  t o a  Per m i t t ed Acqui s i t i on cons um m at ed wi t hi n 12 m ont hs  of  t he  da t e  of  t he  pr opos ed di s pos i t i on s o l ong as  ( i )  t he  cons i der a t i on r ece i ved f or  t he  as s e t s  t o be  s o di s pos ed i s  a t  l eas t  equa l  t o t he  f a i r  m ar ke t  va l ue  of  s uch as s e t s ,  ( i i )  t he  as s e t s  t o be  s o di s pos ed a r e  not  neces s a r y or  econom i ca l l y des i r abl e  i n connec t i on wi t h t he  bus i nes s  of  Bor r ower  and i t s  Subs i di a r i es ,  and ( i i i )  t he  as s e t s  t o be  s o di s pos ed a r e  r eadi l y i dent i f i abl e  as  as s e t s  acqui r ed pur s uant  t o t he  s ubj ec t  Per m i t t ed Acqui s i t i on,  ( p)  s a l es  or  di s pos i t i ons  of  as s e t s  ( ot her  t han Equi t y I nt e r es t s  of  Subs i di a r i es  of  Bor r ower )  i n each cas e  f or  f a i r  va l ue ;  pr ovi ded t ha t  ( i )  no Event  of  Def aul t  t hen exi s t s  or  woul d be  caus ed t her eby,  ( i i )  t he  aggr ega t e  f a i r  m ar ke t  va l ue  of  a l l  a s s e t s  di s pos ed i n any f i s ca l  year  pur s uant  t o t hi s  c l aus e  ( p)  s ha l l  not  exceed $15, 000, 000 and

( i i i )  a t  l eas t  70%  of  t he  ne t  pr oceeds  ( ca l cul a t ed a f t e r  r epaym ent  of  I ndebt ednes s  s ecur ed by a  Per m i t t ed Li en s eni or  t o Agent ’ s  Li ens  on t he  as s e t s  s ol d or  di s pos ed)  of  s uch s a l es  or  di s pos i t i on i s  i n cas h and i s  depos i t ed i nt o t he  Des i gna t ed Account  pr om pt l y a f t e r  t he  cons um m at i on of  s uch s a l e  or  di s pos i t i on;  pr ovi ded,  f ur t her  t ha t  i n t he  event  t he  s a l e  or  di s pos i t i on of  as s e t s  i nc l udes  any Account s  or  I nvent or y ( i nc l udi ng any I nvent or y r e t ur ned t o t he  appl i cabl e  vendor  i n connec t i on wi t h t he  c l os ur e  of  a  s t or e  by Bor r ower ) ,  i n addi t i on t o s a t i s f ac t i on of  c l aus es  ( i ) ,  ( i i )  and ( i i i )  i n t hi s  c l aus e  ( p) ,  Bor r ower s  s ha l l  a l s o de l i ver  t o Agent ,  a t  l eas t  t wo ( 2)  Bus i nes s  Days  pr i or  t o s uch s a l e  or  di s pos i t i on,  an upda t ed Revol ver  Bor r owi ng Bas e  Cer t i f i ca t e  r e f l ec t i ng s uch s a l e  or  di s pos i t i on of  s uch Account s  or  I nvent or y,  ( q)  r e t ur n t o t he  or i gi na l  m anuf ac t ur e r  of  I nvent or y whi ch i s  not  i nc l uded i n t he  Revol ver  Bor r owi ng Bas e  or  t he  Fl oor pl an Bor r owi ng Bas e  i n connec t i on wi t h a  s t or e  c l os i ng or  t he  s a l e  of  as s e t s  of  a  dea l e r s hi p
l oca t i on per m i t t ed her eunder ,  i n exchange  f or  c r edi t  or  cas h paym ent ,



 

126471205_843 166393043_3 ( r )  s a l es  or  di s pos i t i ons  of  as s e t s  ( ot her  t han Account s ,  I nvent or y,  Equi t y I nt e r es t s  of  Subs i di a r i es  of  Bor r ower )  not  ot her wi s e  per m i t t ed i n c l aus es  ( a )  t hr ough ( o)  above  s o l ong as  ( i )  no Event  of  Def aul t  t hen exi s t s  or  woul d be  caus ed t her eby,  ( i i )  s uch s a l e  or  di s pos i t i on i s  m ade  a t  f a i r  m ar ke t  va l ue  and ( i i i )  t he  aggr ega t e  f a i r  m ar ke t  va l ue  of  a l l  a s s e t s  di s pos ed of  i n f i s ca l  year  ( i nc l udi ng t he  pr opos ed di s pos i t i on)  woul d not  exceed $10, 000, 000,  ( s )  di s pos i t i ons  of  Equi pm ent  or  Rea l  Pr oper t y t o t he  ext ent  t ha t :  ( i )  s uch pr oper t y i s  exchanged f or  c r edi t  aga i ns t  t he  pur chas e  pr i ce  of  s i m i l a r  r epl acem ent  pr oper t y wi t hi n 180 days  of  t he  under l yi ng di s pos i t i on;  or  ( i i )  t he  pr oceeds  of  s uch di s pos i t i on a r e  r eas onabl y pr om pt l y appl i ed t o t he  pur chas e  pr i ce  of  s uch r epl acem ent  pr oper t y wi t hi n 180 days  of  t he  under l yi ng di s pos i t i on,  ( t )  t he  unwi ndi ng of  any Hedge  Agr eem ent ,  ( u)  s o l ong as  no Def aul t  or  Event  of  Def aul t  exi s t s  or  woul d r es ul t  t he r e f r om ,  di s pos i t i on of  t he  Equi t y I nt e r es t s  of  a  CFC or  of  a
CFC’ s  as s e t s ,  ( v)  s o l ong as  no Def aul t  or  Event  of  Def aul t  exi s t s  or  woul d r es ul t  t he r e f r om ,  di s pos i t i on of  t he  Equi t y I nt e r es t s  of  an Exc l uded Subs i di a r y or  of  an Exc l uded Subs i di a r y’ s  as s e t s ;  and ( w)  di s pos i t i ons  of  Rea l  Pr oper t y cons i s t i ng of  s a l e  and l eas eback t r ans ac t i ons  whi ch ( i )  a r e  com pl e t ed on a r m s - l engt h t e r m s ,  ( i i )  f or  f a i r  m ar ke t  va l ue  and ( i i i )  do not  exceed $50, 000, 000 i n t he  aggr ega t e  i n a  ca l endar  year .  " Per m i t t ed I ndebt ednes s ”  m eans :  ( a )  I ndebt ednes s  evi denced by t he  Agr eem ent  or  t he  ot her  Loan Docum ent s ,  ( b)  I ndebt ednes s  s e t  f or t h on Schedul e  4. 14( b)  t o t he  Agr eem ent  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( c )  Per m i t t ed Pur chas e  M oney I ndebt ednes s ,  Per m i t t ed Rea l  Es t a t e  Capi t a l  Leas es ,  and Per m i t t ed Rea l  Es t a t e  Fi nanc i ng and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  any s uch I ndebt ednes s ,  ( d)  endor s em ent  of  i ns t r um ent s  or  ot her  paym ent  i t em s  f or  depos i t ,  ( e )  I ndebt ednes s  cons i s t i ng of  ( i )  uns ecur ed guar ant ees  i ncur r ed i n t he  or di nar y cour s e  of  bus i nes s  wi t h r es pec t  t o s ur e t y

and appea l  bonds ,  pe r f or m ance  bonds ,  bi d bonds ,  appea l  bonds ,  com pl e t i on guar ant ee  and s i m i l a r  obl i ga t i ons ;  ( i i )  uns ecur ed guar ant ees  a r i s i ng wi t h r es pec t  t o cus t om ar y i ndem ni f i ca t i on obl i ga t i ons  t o pur chas er s  i n connec t i on wi t h Per m i t t ed Di s pos i t i ons ;  and ( i i i )  uns ecur ed guar ant ees  wi t h r es pec t  t o I ndebt ednes s  of  Bor r ower  or  one  of  i t s  Subs i di a r i es ,  t o t he  ext ent  t ha t  t he  Per s on t ha t  i s  obl i ga t ed under  s uch guar ant y coul d have  i ncur r ed s uch under l yi ng I ndebt ednes s ,  ( f )  uns ecur ed I ndebt ednes s  of  Bor r ower  or  any of  i t s  Subs i di a r i es  t ha t  i s  i ncur r ed on t he  da t e  of  t he  cons um m at i on of  a  Per m i t t ed Acqui s i t i on s ol e l y f or  t he  pur pos e  of  cons um m at i ng



 

126471205_844 166393043_3 s uch Per m i t t ed Acqui s i t i on s o l ong as  ( i )  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng or  woul d r es ul t  t he r e f r om ,  ( i i )  s uch uns ecur ed I ndebt ednes s  i s  not  i ncur r ed f or  wor ki ng capi t a l  pur pos es ,  ( i i i )  s uch uns ecur ed I ndebt ednes s  does  not  m at ur e  pr i or  t o t he  da t e  t ha t  i s  12 m ont hs  a f t e r  t he  M at ur i t y Dat e ,  ( i v)  s uch uns ecur ed I ndebt ednes s  does  not  am or t i ze  unt i l  12 m ont hs  a f t e r  t he  M at ur i t y Dat e ,  ( v)  s uch uns ecur ed I ndebt ednes s  does  not  pr ovi de  f or  t he  paym ent  of  i nt e r es t  t he r eon i n cas h or  Cas h Equi va l ent s  pr i or  t o t he  da t e  t ha t  i s  12 m ont hs  a f t e r  t he  M at ur i t y Dat e ,  and ( vi )  s uch I ndebt ednes s  i s  s ubor di na t ed i n r i ght  of  paym ent  t o t he  Obl i ga t i ons  on t e r m s  and condi t i ons  r eas onabl y s a t i s f ac t or y t o Agent ,  ( g)  Acqui r ed I ndebt ednes s  ( pr ovi ded t ha t  i n t he  cas e  of  Per m i t t ed Shor t l i ne  Debt ,  pur chas e  m oney I ndebt ednes s  or  a  Capi t a l  Leas e  wi t h r es pec t  t o Equi pm ent  or  m or t gage  f i nanc i ng wi t h r es pec t  t o Rea l  Pr oper t y,  col l ec t i ve l y,  i n an am ount  not  t o exceed $25, 000, 000 out s t andi ng a t  any one  t i m e)  and
any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( h)  I ndebt ednes s  i ncur r ed i n t he  or di nar y cour s e  of  bus i nes s  under  per f or m ance ,  s ur e t y,  s t a t ut or y,  or  appea l  bonds ,  or  wi t h r es pec t  t o wor ker s ’  com pens a t i on c l a i m s  or  i n r es pec t  of  hea l t h,  di s abi l i t y or  ot her  em pl oyee  benef i t s ,  or  banker s ’  accept ances  and s i m i l a r  obl i ga t i ons  not  cons t i t ut i ng I ndebt ednes s  f or  bor r owed m oney,  ( i )  I ndebt ednes s  owed t o any Per s on pr ovi di ng pr oper t y,  cas ua l t y,  l i abi l i t y,  or  ot her  i ns ur ance  t o Bor r ower  or  any of  i t s  Subs i di a r i es ,  s o l ong as  t he  am ount  of  s uch I ndebt ednes s  i s  not  i n exces s  of  t he  am ount  of  t he  unpa i d cos t  of ,  and s ha l l  be  i ncur r ed onl y t o def e r  t he  cos t  of ,  s uch i ns ur ance  f or  t he  year  i n whi ch s uch I ndebt ednes s  i s  i ncur r ed and s uch I ndebt ednes s  i s  out s t andi ng onl y dur i ng s uch year ,  ( j )  t he  i ncur r ence  by Bor r ower  or  i t s  Subs i di a r i es  of  I ndebt ednes s  under  Hedge  Agr eem ent s  t ha t  a r e  i ncur r ed f or  t he  bona  f i de  pur pos e  of  hedgi ng t he  i nt e r es t  r a t e ,  com m odi t y,  or  f or e i gn cur r ency r i s ks  as s oc i a t ed wi t h Bor r ower ’ s  and i t s

Subs i di a r i es ’  oper a t i ons  and not  f or  s pecul a t i ve  pur pos es ,  ( k)  I ndebt ednes s  i ncur r ed i n t he  or di nar y cour s e  of  bus i nes s  i n r es pec t  of  c r edi t  ca r ds ,  c r edi t  ca r d pr oces s i ng s e r vi ces ,  - debi t  ca r ds ,  s t or ed va l ue  ca r ds ,  com m er c i a l  ca r ds  ( i nc l udi ng s o-  ca l l ed " pur chas e  ca r ds ” ,  " pr ocur em ent  ca r ds ”  or  " p- car ds ”) ,  or  Cas h M anagem ent  Ser vi ces ,  ( l )  uns ecur ed I ndebt ednes s  of  Bor r ower  owi ng t o f or m er  em pl oyees ,  of f i ce r s ,  or  di r ec t or s  ( or  any s pous es ,  ex- s pous es ,  or  es t a t es  of  any of  t he  f or egoi ng)  i ncur r ed i n connec t i on wi t h t he  r epur chas e  by Bor r ower  of  t he  Equi t y I nt e r es t s  of  Bor r ower  t ha t  has  been i s s ued t o s uch Per s ons ,  s o l ong as  ( i )  no Def aul t  or  Event  of  Def aul t  has  occur r ed and i s  cont i nui ng or  woul d r es ul t  f r om  t he  i ncur r ence  of  s uch I ndebt ednes s ,  ( i i )  t he  aggr ega t e  am ount  of  a l l  s uch I ndebt ednes s  out s t andi ng a t  any one  t i m e  does  not  exceed $1, 000, 000,  and ( i i i )  s uch I ndebt ednes s  i s  s ubor di na t ed t o t he  Obl i ga t i ons  on t e r m s  and condi t i ons  r eas onabl y accept abl e  t o Agent ,  ( m )  uns ecur ed I ndebt ednes s  owi ng t o s e l l e r s  of  as s e t s  or  Equi t y
I nt e r es t s  t o Bor r ower  or  any of  i t s  Subs i di a r i es  t ha t  i s  i ncur r ed by t he  Bor r ower  or  i t s  appl i cabl e  Subs i di a r y i n connec t i on wi t h t he  cons um m at i on of  a  Per m i t t ed Acqui s i t i on s o l ong as  t he  aggr ega t e  pr i nc i pa l  am ount  per  Acqui s i t i on f or  a l l  s uch uns ecur ed I ndebt ednes s  does  not  exceed $5, 000, 000 f or  s uch Acqui s i t i on,  and does  not  exceed $15, 000, 000 a t  any one  t i m e  out s t andi ng,



 

126471205_845 166393043_3 ( n)  cont i ngent  l i abi l i t i e s  i n r es pec t  of  any i ndem ni f i ca t i on obl i ga t i on,  adj us t m ent  of  pur chas e  pr i ce ,  non- com pet e ,  or  s i m i l a r  obl i ga t i on of  Bor r ower  or  any of  i t s  Subs i di a r i es  i ncur r ed i n connec t i on wi t h t he  cons um m at i on of  one  or  m or e  Per m i t t ed Acqui s i t i ons ,  ( o)  I ndebt ednes s  com pos i ng Per m i t t ed I nves t m ent s ,  ( p)  uns ecur ed I ndebt ednes s  i ncur r ed i n r es pec t  of  ne t t i ng s e r vi ces ,  over dr a f t  pr ot ec t i on,  and ot her  l i ke  s e r vi ces ,  i n each cas e ,  i ncur r ed i n t he  or di nar y cour s e  of  bus i nes s ,  ( q)  uns ecur ed I ndebt ednes s  of  Bor r ower  or  i t s  Subs i di a r i es  i n r es pec t  of  Ear n- Out s  owi ng t o s e l l e r s  of  as s e t s  or  Equi t y I nt e r es t s  t o Bor r ower  or  i t s  Subs i di a r i es  t ha t  i s  i ncur r ed i n connec t i on wi t h t he  cons um m at i on of  one  or  m or e  Per m i t t ed Acqui s i t i ons  s o l ong as  s uch uns ecur ed I ndebt ednes s  i s  on t e r m s  and condi t i ons  r eas onabl y accept abl e  t o Agent ,  ( r )  ( i )  I ndebt ednes s  of  any CFC,  and ( i i )  uns ecur ed guar ant ees  by Bor r ower  or  anot her  Loan Par t y of  s uch I ndebt ednes s  t o t he  ext ent  t ha t  s uch guar ant ees  cons t i t ut e  Per m i t t ed
I nt e r com pany Advances  under  c l aus e  ( d)  of  t he  def i ni t i on t he r eof ,  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( s )  acc r ua l  of  i nt e r es t ,  acc r e t i on or  am or t i za t i on of  or i gi na l  i s s ue  di s count ,  or  t he  paym ent  of  i nt e r es t  i n ki nd,  i n each cas e ,  on I ndebt ednes s  t ha t  ot her wi s e  cons t i t ut es  Per m i t t ed I ndebt ednes s ,  ( t )  Subor di na t ed I ndebt ednes s ,  t he  aggr ega t e  out s t andi ng am ount  of  whi ch does  not  exceed $25, 000, 000,  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( u)  DLL Fl oor pl an I ndebt ednes s  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( v)  CNH Fl oor pl an I ndebt ednes s ,  ( w)  [ Res er ved] ,  ( x)  Per m i t t ed Shor t l i ne  Debt  of  t he  Loan Par t i es  i n an aggr ega t e  pr i nc i pa l  am ount  not  t o exceed $50, 000, 000 a t  any t i m e  out s t andi ng,  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( y)  I ndebt ednes s  t o f i nance  Rent a l  Fl ee t  Equi pm ent ,  t he  aggr ega t e  out s t andi ng am ount  of  whi ch does  not  exceed $50, 000, 000,  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  i n each cas e  s o

l ong as  s uch I ndebt ednes s  i s  s ubj ec t  t o an i nt e r c r edi t or  agr eem ent  i n f or m  and s ubs t ance  a t  l eas t  a s  f avor abl e  t o t he  Lender  Gr oup as  any t hen exi s t i ng i nt e r c r edi t or  agr eem ent  and ot her wi s e  r eas onabl y s a t i s f ac t or y t o Agent ,  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s ,  ( z )  Guar ant ees  by Bor r ower  or  any Subs i di a r y t he r eof  of  I ndebt ednes s  ot her wi s e  per m i t t ed her eunder  of  any Loan Par t y,  ( aa )  I ndebt ednes s  cons i s t i ng of  Per m i t t ed W ar r ant s  or  Per m i t t ed Ca l l  Opt i ons ,  and



 

126471205_846 166393043_3 ( bb)  I ndebt ednes s  of  an Exc l uded Subs i di a r y i n an am ount  not  t o exceed $750, 000 out s t andi ng and any Per m i t t ed Ref i nanc i ngs  t he r eof ;  and ( cc )  any ot her  uns ecur ed I ndebt ednes s  i ncur r ed by Bor r ower  or  any of  i t s  Subs i di a r i es  i n an aggr ega t e  out s t andi ng am ount  not  t o exceed $50, 000, 000 a t  any one  t i m e  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  of  s uch I ndebt ednes s .  " Per m i t t ed I nt e r com pany Advances ”  m eans  l oans ,  guar ant i es  and ot her  I nves t m ent s  m ade  by:  ( a )  a  Loan Par t y t o anot her  Loan Par t y,  ( b)  a  Subs i di a r y of  Bor r ower  t ha t  i s  not  a  Loan Par t y t o anot her  Subs i di a r y of  Bor r ower  t ha t  i s  not  a  Loan Par t y,  ( c )  a  Subs i di a r y of  Bor r ower  t ha t  i s  not  a  Loan Par t y t o a  Loan Par t y,  s o l ong as  t he  par t i es  t he r e t o a r e  par t y t o t he  I nt e r com pany Subor di na t i on Agr eem ent ,  and ( d)  a  Loan Par t y t o ( or ,  i n t he  cas e  of  guar ant i es ,  f or  t he  benef i t  of )  a  Subs i di a r y of  Bor r ower  t ha t  i s  not  a  Loan Par t y s o l ong as  ( i )  wi t h r es pec t  t o a l l  i nt e r com pany l oans  and ot her  I nves t m ent s  ( ot her  t han guar ant i es  as  pr ovi ded i n c l aus e  ( i i )
be l ow) ,  t he  aggr ega t e  am ount  of  a l l  s uch i nt e r com pany l oans  and ot her  I nves t m ent s  ( by t ype ,  not  by t he  bor r ower )  does  not  exceed $130, 000, 000 a t  any t i m e  out s t andi ng ( i t  be i ng agr eed and under s t ood t ha t  a l l  i nves t m ent s  out s t andi ng under  t hi s  c l aus e  ( i )  on t he  Cl os i ng Dat e  a r e  as  s e t  f or t h on a  s chedul e  of  pe r m i t t ed i nt e r com pany I nves t m ent s  de l i ve r ed t o Agent  and Lender s  pr i or  t o t he  Cl os i ng Dat e ) ,  ( i i )  wi t h r es pec t  t o a l l  guar ant i es ,  s uch guar ant i es  s ha l l  be  uns ecur ed,  and ( i i i )  a t  t he  t i m e  of  t he  m aki ng of  s uch l oan,  guar ant ee  or  ot her  I nves t m ent ,  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng or  woul d r es ul t  t he r e f r om .  " Per m i t t ed I nt e r f ac i l i t y Tr ans f e r s ”  m eans  any pr epaym ent  ( wi t hout  a  cor r es pondi ng per m anent  com m i t m ent  r educ t i on)  of  a  r evol vi ng l oan or  f l oor pl an f ac i l i t y t ha t  cons t i t ut es  Per m i t t ed I ndebt ednes s  t o t he  ext ent  f unded wi t h pr oceeds  of  bor r owi ng by Bor r ower  under  anot her  r evol vi ng l oan or  f l oor pl an f ac i l i t y t ha t  cons t i t ut es  Per m i t t ed I ndebt ednes s ,  i n each cas e  r es ul t i ng f r om  t he  m ovem ent  of  as s e t s

am ong t he  bor r owi ng bas es  of  s uch r evol vi ng l oan or  f l oor pl an f ac i l i t i e s .  " Per m i t t ed I nves t m ent s ”  m eans :  ( a )  I nves t m ent s  i n cas h and Cas h Equi va l ent s ,  ( b)  I nves t m ent s  i n negot i abl e  i ns t r um ent s  depos i t ed or  t o be  depos i t ed f or  col l ec t i on i n t he  or di nar y cour s e  of  bus i nes s ,  ( c )  advances  m ade  i n connec t i on wi t h pur chas es  of  goods  or  s e r vi ces  i n t he  or di nar y cour s e  of  bus i nes s ,  ( d)  I nves t m ent s  r ece i ved i n s e t t l em ent  of  am ount s  due  t o any Loan Par t y or  any of  i t s  Subs i di a r i es  e f f ec t ed i n t he  or di nar y cour s e  of  bus i nes s  or  owi ng t o any Loan Par t y or  any of  i t s



 

126471205_847 166393043_3 Subs i di a r i es  as  a  r es ul t  of  I ns ol vency Pr oceedi ngs  i nvol vi ng an account  debt or  or  upon t he  f or ec l os ur e  or  enf or cem ent  of  any Li en i n f avor  of  a  Loan Par t y or  i t s  Subs i di a r i es ,  ( e )  I nves t m ent s  owned by any Loan Par t y or  any of  i t s  Subs i di a r i es  on t he  Cl os i ng Dat e  and s e t  f or t h on Schedul e  P- 1 t o t he  Agr eem ent ,  ( f )  guar ant ees  per m i t t ed under  t he  def i ni t i on of  Per m i t t ed I ndebt ednes s ,  ( g)  Per m i t t ed I nt e r com pany Advances ,  ( h)  Equi t y I nt e r es t s  or  ot her  s ecur i t i e s  acqui r ed i n connec t i on wi t h t he  s a t i s f ac t i on or  enf or cem ent  of  I ndebt ednes s  or  c l a i m s  due  or  owi ng t o a  Loan Par t y or  i t s  Subs i di a r i es  ( i n bankr upt cy of  cus t om er s  or  s uppl i e r s  or  ot her wi s e  out s i de  t he  or di nar y cour s e  of  bus i nes s )  or  as  s ecur i t y f or  any s uch I ndebt ednes s  or  c l a i m s ,  ( i )  depos i t s  of  cas h m ade  i n t he  or di nar y cour s e  of  bus i nes s  t o s ecur e  per f or m ance  of  oper a t i ng l eas es  or  Capi t a l  Leas es ,  ( j )  ( i )  non- cas h l oans  and advances  t o em pl oyees ,  of f i ce r s ,  and di r ec t or s  of  Bor r ower  or  any of  i t s  Subs i di a r i es  f or  t he  pur pos e  of  pur chas i ng Equi t y
I nt e r es t s  i n Bor r ower  s o l ong as  t he  pr oceeds  of  s uch l oans  a r e  us ed i n t he i r  ent i r e t y t o pur chas e  s uch Equi t y I nt e r es t s  i n Bor r ower ,  and ( i i )  l oans  and advances  t o em pl oyees  and of f i ce r s  of  Bor r ower  or  any of  i t s  Subs i di a r i es  i n t he  or di nar y cour s e  of  bus i nes s  f or  any ot her  bus i nes s  pur pos e  and i n an aggr ega t e  am ount  not  t o exceed $1, 000, 000 a t  any one  t i m e ,  ( k)  Per m i t t ed Acqui s i t i ons ,  ( l )  I nves t m ent s  i n t he  f or m  of  capi t a l  cont r i but i ons  and t he  acqui s i t i on of  Equi t y I nt e r es t s  m ade  by any Loan Par t y i n any ot her  Loan Par t y ( ot her  t han capi t a l  cont r i but i ons  t o or  t he  acqui s i t i on of  Equi t y I nt e r es t s  of  Bor r ower ) ,  ( m )  I nves t m ent s  r es ul t i ng f r om  ent e r i ng i nt o ( i )  Bank Pr oduc t  Agr eem ent s ,  or  ( i i )  agr eem ent s  r e l a t i ve  t o I ndebt ednes s  t ha t  i s  pe r m i t t ed under  c l aus e  ( j )  of  t he  def i ni t i on of  Per m i t t ed I ndebt ednes s ,  ( n)  equi t y I nves t m ent s  by any Loan Par t y i n any Subs i di a r y of  s uch Loan Par t y whi ch i s  r equi r ed by l aw t o m ai nt a i n a  m i ni m um  ne t  capi t a l  r equi r em ent  or  as  m ay be  ot her wi s e  r equi r ed by appl i cabl e  l aw,  ( o)  I nves t m ent s

he l d by a  Per s on acqui r ed i n a  Per m i t t ed Acqui s i t i on t o t he  ext ent  t ha t  s uch I nves t m ent s  wer e  not  m ade  i n cont em pl a t i on of  or  i n connec t i on wi t h s uch Per m i t t ed Acqui s i t i on and wer e  i n exi s t ence  on t he  da t e  of  s uch Per m i t t ed Acqui s i t i on,  and ( p)  Capi t a l  Expendi t ur es ,  ( q)  I nves t m ent s  cons i s t i ng of  Per m i t t ed Ca l l  Opt i ons ,



 

126471205_848 166393043_3 ( r )  I nves t m ent s  m ade  f or  t he  benef i t  of  em pl oyees  of  Bor r ower  or  any of  i t s  Subs i di a r i es  f or  t he  pur pos es  of  de f e r r ed com pens a t i on i n an aggr ega t e  am ount  not  t o exceed $1, 000, 000 i n any f i s ca l  year ,  ( s )  s o l ong as  no Event  of  Def aul t  has  occur r ed and i s  cont i nui ng or  woul d r es ul t  t he r e f r om ,  any ot her  I nves t m ent s  i n an aggr ega t e  am ount  not  t o exceed $20, 000, 000 dur i ng t he  t e r m  of  t he  Agr eem ent .  " Per m i t t ed Li ens ”  m eans :  ( a )  Li ens  gr ant ed t o,  or  f or  t he  benef i t  of ,  Agent  t o s ecur e  t he  Obl i ga t i ons ,  ( b)  Li ens  f or  unpa i d t axes ,  a s s es s m ent s ,  or  ot her  gover nm ent a l  char ges  or  l evi es  t ha t  e i t he r  ( i )  a r e  not  ye t  de l i nquent ,  or  ( i i )  do not  have  pr i or i t y over  Agent ’ s  Li ens  and t he  under l yi ng t axes ,  a s s es s m ent s ,  or  char ges  or  l evi es  a r e  t he  s ubj ec t  of  Per m i t t ed Pr ot es t s ,  ( c )  j udgm ent  Li ens  a r i s i ng s ol e l y as  a  r es ul t  of  t he  exi s t ence  of  j udgm ent s ,  or der s ,  or  awar ds  t ha t  do not  cons t i t ut e  an Event  of  Def aul t  under  Sec t i on 8. 3 of  t he  Agr eem ent ,  ( d)  Li ens  s e t  f or t h on Schedul e  P- 2 t o t he  Agr eem ent ;  pr ovi ded,
t ha t  t o qua l i f y as  a  Per m i t t ed Li en,  any s uch Li en des cr i bed on Schedul e  P- 2 t o t he  Agr eem ent  s ha l l  onl y s ecur e  t he  I ndebt ednes s  t ha t  i t  s ecur es  on t he  Cl os i ng Dat e  and any Ref i nanc i ng I ndebt ednes s  i n r es pec t  t he r eof ,  ( e )  t he  i nt e r es t s  of  l e s s or s  under  oper a t i ng l eas es  and l i cens or s  under  l i cens e  agr eem ent s ,  ( f )  pur chas e  m oney Li ens  on f i xed as s e t s  or  t he  i nt e r es t s  of  l e s s or s  under  Capi t a l  Leas es  t o t he  ext ent  t ha t  s uch Li ens  or  i nt e r es t s  s ecur e  Per m i t t ed Pur chas e  M oney I ndebt ednes s  or  Per m i t t ed Rea l  Es t a t e  Capi t a l  Leas es  and s o l ong as  ( i )  s uch Li en a t t aches  onl y t o t he  f i xed as s e t  pur chas ed or  acqui r ed or  t he  r ea l  es t a t e  s ubj ec t  t he r e t o and t he  pr oceeds  t he r eof ,  and ( i i )  s uch Li en onl y s ecur es  t he  I ndebt ednes s  t ha t  was  i ncur r ed t o acqui r e  t he  f i xed as s e t  pur chas ed or  acqui r ed or  r ea l  es t a t e  s ubj ec t  t he r e t o or  any Ref i nanc i ng I ndebt ednes s  i n r es pec t  t he r eof ,  ( g)  Li ens  a r i s i ng by oper a t i on of  l aw i n f avor  of  war ehous em en,  l andl or ds ,  ca r r i e r s ,  m echani cs ,  m at e r i a l m en,  l abor e r s ,  or  s uppl i e r s ,  i ncur r ed i n t he  or di nar y cour s e  of

bus i nes s  and not  i n connec t i on wi t h t he  bor r owi ng of  m oney,  and whi ch Li ens  e i t he r  ( i )  a r e  f or  s um s  not  ye t  de l i nquent ,  or  ( i i )  a r e  t he  s ubj ec t  of  Per m i t t ed Pr ot es t s ,  ( h)  Li ens  on am ount s  depos i t ed t o s ecur e  Bor r ower ’ s  and i t s  Subs i di a r i es  obl i ga t i ons  i n connec t i on wi t h wor ker ’ s  com pens a t i on or  ot her  unem pl oym ent  i ns ur ance ,  ( i )  Li ens  on am ount s  depos i t ed t o s ecur e  Bor r ower ’ s  and i t s  Subs i di a r i es  obl i ga t i ons  i n connec t i on wi t h t he  m aki ng or  ent e r i ng i nt o of  bi ds ,  t ender s ,  or  l eas es  i n t he  or di nar y cour s e  of  bus i nes s  and not  i n connec t i on wi t h t he  bor r owi ng of  m oney,



 

126471205_849 166393043_3 ( j )  Li ens  on am ount s  depos i t ed t o s ecur e  Bor r ower ’ s  and i t s  Subs i di a r i es  r e i m bur s em ent  obl i ga t i ons  wi t h r es pec t  t o s ur e t y or  appea l  bonds  obt a i ned i n t he  or di nar y cour s e  of  bus i nes s ,  ( k)  wi t h r es pec t  t o any Rea l  Pr oper t y,  eas em ent s ,  r i ght s  of  way,  and zoni ng r es t r i c t i ons  t ha t  do not  m at e r i a l l y i nt e r f e r e  wi t h or  i m pai r  t he  us e  or  oper a t i on t he r eof ,  ( l )  l i cens es  of  pa t ent s ,  t r adem ar ks ,  copyr i ght s ,  and ot her  i nt e l l ec t ua l  pr oper t y r i ght s  i n t he  or di nar y cour s e  of  bus i nes s ,  ( m )  Li ens  t ha t  a r e  r epl acem ent s  of  Per m i t t ed Li ens  t o t he  ext ent  t ha t  t he  or i gi na l  I ndebt ednes s  i s  t he  s ubj ec t  of  pe r m i t t ed Ref i nanc i ng I ndebt ednes s  and s o l ong as  t he  r epl acem ent  Li ens  onl y encum ber  t hos e  as s e t s  t ha t  s ecur ed t he  or i gi na l  I ndebt ednes s ,  ( n)  r i ght s  of  s e t of f  or  banker s ’  l i ens  upon depos i t s  of  f unds  i n f avor  of  banks  or  ot her  depos i t or y i ns t i t ut i ons ,  s ol e l y t o t he  ext ent  i ncur r ed i n connec t i on wi t h t he  m ai nt enance  of  s uch Depos i t  Account s  i n t he  or di nar y cour s e  of  bus i nes s ,  ( o)  Li ens  gr ant ed i n t he  or di nar y cour s e  of
bus i nes s  on t he  unear ned por t i on of  i ns ur ance  pr em i um s  s ecur i ng t he  f i nanc i ng of  i ns ur ance  pr em i um s  t o t he  ext ent  t he  f i nanc i ng i s  pe r m i t t ed under  t he  def i ni t i on of  Per m i t t ed I ndebt ednes s ,  ( p)  Li ens  i n f avor  of  cus t om s  and r evenue  aut hor i t i e s  a r i s i ng as  a  m at t e r  of  l aw t o s ecur e  paym ent  of  cus t om s  dut i es  i n connec t i on wi t h t he  i m por t a t i on of  goods ,  ( q)  Li ens  s ol e l y on any cas h ea r nes t  m oney depos i t s  m ade  by Bor r ower  or  any of  i t s  Subs i di a r i es  i n connec t i on wi t h any l e t t e r  of  i nt ent  or  pur chas e  agr eem ent  wi t h r es pec t  t o a  Per m i t t ed Acqui s i t i on,  ( r )  Li ens  as s um ed by Bor r ower  or  i t s  Subs i di a r i es  i n connec t i on wi t h a  Per m i t t ed Acqui s i t i on t ha t  s ecur e  Acqui r ed I ndebt ednes s ,  ( s )  s ubj ec t  t o t he  t e r m s  of  t he  DLL I nt e r c r edi t or  Agr eem ent ,  Li ens  i n f avor  of  DLL t o s ecur e  t he  DLL Fl oor pl an I ndebt ednes s ,  ( t )  s ubj ec t  t o t he  t e r m s  of  t he  CNH I nt e r c r edi t or  Agr eem ent ,  Li ens  i n f avor  of  CNH t o s ecur e  t he  CNH Fl oor pl an I ndebt ednes s ,  ( u)  Li ens  s ecur i ng Per m i t t ed Shor t l i ne  Debt ,  ( v)  Li ens  s ecur i ng I ndebt ednes s  per m i t t ed under  c l aus es  ( j )

and ( y)  of  t he  def i ni t i on of  Per m i t t ed I ndebt ednes s ,  ( w)  any Li en on as s e t s  of  CFCs  or  Exc l uded Subs i di a r i es ,  pr ovi ded t ha t  s uch Li en does  not  ext end t o,  or  encum ber ,  ( i )  a s s e t s  of  Bor r ower  or  any Loan Par t y,  or  ( i i )  t he  Equi t y I nt e r es t s  of  Bor r ower  or  any of  i t s  Subs i di a r i es ,  ( x)  any Li ens  on Rea l  Pr oper t y s ecur i ng Per m i t t ed Rea l  Es t a t e  Fi nanc i ng,  and



 

126471205_850 166393043_3 ( y)  ot her  Li ens  whi ch do not  s ecur e  I ndebt ednes s  f or  bor r owed m oney or  l e t t e r s  of  c r edi t  and as  t o whi ch t he  aggr ega t e  am ount  of  t he  obl i ga t i ons  s ecur ed t he r eby does  not  exceed $5, 000, 000.  " Per m i t t ed Pr ot es t ”  m eans  t he  r i ght  of  Bor r ower  or  any of  i t s  Subs i di a r i es  t o pr ot es t  any Li en ( ot her  t han any Li en t ha t  s ecur es  t he  Obl i ga t i ons ) ,  t axes  ( ot her  t han payr ol l  t axes  or  t axes  t ha t  a r e  t he  s ubj ec t  of  a  Uni t ed St a t es  f eder a l  t ax l i en) ,  or  r ent a l  paym ent ,  pr ovi ded t ha t  ( a )  a  r es e r ve  wi t h r es pec t  t o s uch obl i ga t i on i s  es t abl i s hed on Bor r ower ’ s  or  i t s  Subs i di a r i es ’  books  and r ecor ds  i n s uch am ount  as  i s  r equi r ed under  GAAP,  ( b)  any s uch pr ot es t  i s  i ns t i t ut ed pr om pt l y and pr os ecut ed di l i gent l y by Bor r ower  or  i t s  Subs i di a r y,  as  appl i cabl e ,  i n good f a i t h,  and ( c )  Agent  i s  s a t i s f i ed t ha t ,  whi l e  any s uch pr ot es t  i s  pendi ng,  t he r e  wi l l  be  no i m pai r m ent  of  t he  enf or ceabi l i t y,  va l i di t y,  or  pr i or i t y of  any of  Agent ’ s  Li ens .  " Per m i t t ed Pur chas e  M oney I ndebt ednes s ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  I ndebt ednes s
( ot her  t han t he  Obl i ga t i ons  and Per m i t t ed Rea l  Es t a t e  Fi nanc i ng,  but  i nc l udi ng Capi t a l i zed Leas e  Obl i ga t i ons  ot her  t han Per m i t t ed Rea l  Es t a t e  Capi t a l  Leas es ) ,  i ncur r ed a t  t he  t i m e  of ,  or  wi t hi n 90 days  a f t e r ,  t he  acqui s i t i on of  any f i xed as s e t s  f or  t he  pur pos e  of  f i nanc i ng a l l  or  any par t  of  t he  acqui s i t i on cos t  t he r eof ,  i n an aggr ega t e  pr i nc i pa l  am ount  out s t andi ng a t  any one  t i m e  not  i n exces s  of  $60, 000, 000.  " Per m i t t ed Rea l  Es t a t e  Capi t a l  Leas es ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  Capi t a l i zed Leas e  Obl i ga t i ons  i ncur r ed i n connec t i on wi t h t he  s a l e ,  l eas e  or  us e  of  r ea l  pr oper t y,  i n an aggr ega t e  pr i nc i pa l  am ount  out s t andi ng a t  any one  t i m e  not  i n exces s  of  $40, 000, 000.  " Per m i t t ed Rea l  Es t a t e  Fi nanc i ng”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  I ndebt ednes s  i ncur r ed i n connec t i on wi t h t he  pur chas e ,  r e f i nanc i ng l eas i ng ( t o t he  ext ent  deem ed i ndebt ednes s )  or  acqui s i t i on ( i n connec t i on wi t h a  Per m i t t ed Acqui s i t i on)  of  Rea l  Pr oper t y,  i n an aggr ega t e  pr i nc i pa l  am ount  out s t andi ng a t  any one  t i m e  not  i n exces s  of  $150, 000, 000

" Per m i t t ed Shor t l i ne  Debt ”  m eans  f l oor  pl an f ac i l i t i e s  wi t h s hor t  l i ne  m anuf ac t ur e r s ,  or  f ac i l i t i e s  a r r anged by s hor t  l i ne  m anuf ac t ur e r s  f or  t he i r  pr oduc t s  and s e r vi ces  wi t h t hi r d par t y f i nanc i ng s our ces ,  i n t he  or di nar y cour s e  of  bus i nes s .  " Per m i t t ed W ar r ant s ”  m eans  any ca l l  opt i ons  r e l a t i ng t o Bor r ower ’ s  Equi t y I nt e r es t s  ( r egar dl es s  of  whe t her  s e t t l ed i n cas h or  i n Equi t y I nt e r es t s )  t ha t  a r e  s ol d by Bor r ower  s ubs t ant i a l l y cont em por aneous l y wi t h t he  i s s uance  of  any Per m i t t ed Conver t i bl e  Debt .  " Per s on”  m eans  na t ur a l  pe r s ons ,  cor por a t i ons ,  l i m i t ed l i abi l i t y com pani es ,  l i m i t ed par t ner s hi ps ,  gener a l  pa r t ner s hi ps ,  l i m i t ed l i abi l i t y par t ner s hi ps ,  j oi nt  vent ur es ,  t r us t s ,  l and t r us t s ,  bus i nes s  t r us t s ,  or  ot her  or gani za t i ons ,  i r r es pec t i ve  of  whe t her  t hey a r e  l ega l  ent i t i e s ,  and gover nm ent s  and agenc i es  and pol i t i ca l  s ubdi vi s i ons  t he r eof .  " Pl a t f or m ” has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 17. 9( c )  of  t he  Agr eem ent .  " Pos t - I ncr eas e  Addi t i ona l  Lender s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 15.  " Pos t - I ncr eas e  Lender s ”
has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 14.



 

126471205_851 166393043_3 " Pr e - I ncr eas e  Addi t i ona l  Lender s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 15.  " Pr e - I ncr eas e  Lender s ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 14.  " Pr i m e  Rat e”  m eans ,  r a t e  of  i nt e r es t  announced by Bank of  Am er i ca  f r om  t i m e  t o t i m e  as  i t s  pr i m e  r a t e .  Such r a t e  i s  s e t  by Bank of  Am er i ca  on t he  bas i s  of  va r i ous  f ac t or s ,  i nc l udi ng i t s  cos t s  and des i r ed r e t ur n,  gener a l  econom i c  condi t i ons  and ot her  f ac t or s ,  and i s  us ed as  a  r e f e r ence  poi nt  f or  pr i c i ng s om e l oans ,  whi ch m ay be  pr i ced a t ,  above  or  be l ow s uch r a t e .  Any change  i n s uch r a t e  publ i c l y announced by Bank of  Am er i ca  s ha l l  t ake  e f f ec t  a t  t he  openi ng of  bus i nes s  on t he  day s pec i f i ed i n t he  announcem ent .  " Pr oj ec t i ons ”  m eans  Bor r ower ’ s  f or ecas t ed ( a )  ba l ance  s hee t s ,  ( b)  pr of i t  and l os s  s t a t em ent s ,  and ( c )  cas h f l ow s t a t em ent s ,  a l l  pr epar ed on a  bas i s  cons i s t ent  wi t h Bor r ower ’ s  hi s t or i ca l  f i nanc i a l  s t a t em ent s ,  t oge t her  wi t h appr opr i a t e  s uppor t i ng de t a i l s  and a  s t a t em ent  of  under l yi ng as s um pt i ons .  " Pr o Ra t a  Shar e”  m eans ,  as  of  any
da t e  of  de t e r m i na t i on:  ( a )  wi t h r es pec t  t o a  Lender ’ s  obl i ga t i on t o m ake  a l l  or  a  por t i on of  t he  Revol vi ng Loans ,  wi t h r es pec t  t o s uch Lender ’ s  r i ght  t o r ece i ve  paym ent s  of  i nt e r es t ,  f ees ,  and pr i nc i pa l  wi t h r es pec t  t o t he  Revol vi ng Loans ,  and wi t h r es pec t  t o a l l  ot her  com put a t i ons  and ot her  m at t e r s  r e l a t ed t o t he  Revol ver  Com m i t m ent s  or  t he  Revol vi ng Loans ,  t he  per cent age  obt a i ned by di vi di ng ( i )  t he  Revol vi ng Loan Expos ur e  of  s uch Lender  by ( i i )  t he  aggr ega t e  Revol vi ng Loan Expos ur e  of  a l l  Lender s ,  ( b)  wi t h r es pec t  t o a  Lender ’ s  obl i ga t i on t o par t i c i pa t e  i n t he  Le t t e r s  of  Cr edi t ,  wi t h r es pec t  t o s uch Lender ’ s  obl i ga t i on t o r e i m bur s e  I s s ui ng Bank,  and wi t h r es pec t  t o s uch Lender ’ s  r i ght  t o r ece i ve  paym ent s  of  Le t t e r  of  Cr edi t  Fees ,  and wi t h r es pec t  t o a l l  ot her  com put a t i ons  and ot her  m at t e r s  r e l a t ed t o t he  Le t t e r s  of  Cr edi t ,  t he  per cent age  obt a i ned by di vi di ng ( i )  t he  Fl oor pl an Loan Expos ur e  of  s uch Lender  by ( i i )  t he  aggr ega t e  Fl oor pl an Loan Expos ur e  of  a l l  Lender s ;  pr ovi ded,  t ha t  i f  a l l  of  t he  Fl oor pl an Loans  have  been

r epa i d i n f ul l  and a l l  Fl oor pl an Com m i t m ent s  have  been t e r m i na t ed,  but  Le t t e r s  of  Cr edi t  r em ai n out s t andi ng,  Pr o Ra t a  Shar e  under  t hi s  c l aus e  s ha l l  be  de t e r m i ned as  i f  t he  Fl oor pl an Com m i t m ent s  had not  been t e r m i na t ed and bas ed upon t he  Fl oor pl an Com m i t m ent s  as  t hey exi s t ed i m m edi a t e l y pr i or  t o t he i r  t e r m i na t i on,  ( c )  wi t h r es pec t  t o a  Lender ’ s  obl i ga t i on t o m ake  a l l ”  or  a  por t i on of  t he  Fl oor pl an Loans ,  wi t h r es pec t  t o s uch Lender ’ s  r i ght  t o r ece i ve  paym ent s  of  i nt e r es t ,  f ees ,  and pr i nc i pa l  wi t h r es pec t  t o t he  Fl oor pl an Loans ,  and wi t h r es pec t  t o a l l  ot her  com put a t i ons  and ot her  m at t e r s  r e l a t ed t o t he  Fl oor pl an Com m i t m ent s  or  t he  Fl oor pl an Loans ,  t he  per cent age  obt a i ned by di vi di ng ( i )  t he  Fl oor pl an Loan Expos ur e  of  s uch Lender  by ( i i )  t he  aggr ega t e  Fl oor pl an Loan Expos ur e  of  a l l  Lender s ,  and ( d)  wi t h r es pec t  t o a l l  ot her  m at t e r s  and f or  a l l  ot her  m at t e r s  as  t o a  par t i cul a r  Lender  ( i nc l udi ng t he  i ndem ni f i ca t i on obl i ga t i ons  a r i s i ng under  Sec t i on 15. 7 of  t he  Agr eem ent ) ,  t he  per cent age  obt a i ned by di vi di ng ( i )  t he
s um  of  t he  Fl oor pl an Loan Expos ur e  of  s uch Lender  pl us  t he  Revol vi ng Loan Expos ur e  of  s uch Lender  by ( i i )  t he  s um  of  t he  aggr ega t e  Fl oor pl an Loan Expos ur e  of  a l l  Lender s  pl us  t he  aggr ega t e  Revol vi ng Loan Expos ur e  of  a l l  Lender s ,  i n any s uch cas e  as  t he  appl i cabl e  per cent age  m ay be  adj us t ed by as s i gnm ent s  per m i t t ed pur s uant  t o Sec t i on



 

126471205_852 166393043_3 13. 1;  pr ovi ded,  t ha t  i f  a l l  of  t he  Loans  have  been r epa i d i n f ul l ,  a l l  Le t t e r s  of  Cr edi t  have  been m ade  t he  s ubj ec t  of  Le t t e r  of  Cr edi t  Col l a t e r a l i za t i on,  and a l l  Com m i t m ent s  have  been t e r m i na t ed,  Pr o Ra t a  Shar e  under  t hi s  c l aus e  s ha l l  be  de t e r m i ned as  i f  t he  Revol vi ng Loan Expos ur es  and t he  Fl oor pl an Loan Expos ur es  had not  been r epa i d,  col l a t e r a l i zed,  or  t e r m i na t ed and s ha l l  be  bas ed upon t he  Revol vi ng Loan Expos ur es  and Fl oor pl an Loan Expos ur es  as  t hey exi s t ed i m m edi a t e l y pr i or  t o t he i r  r epaym ent ,  col l a t e r a l i za t i on,  or  t e r m i na t i on.  " Pr ot ec t i ve  Advances ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( d) ( i )  of  t he  Agr eem ent .  " Pr ot ec t i ve  Fl oor pl an Advances ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( d) ( i )  of  t he  Agr eem ent .  " Pr ot ec t i ve  Revol ver  Advances ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( d) ( i )  of  t he  Agr eem ent .  " Publ i c  Lender ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 17. 9( c )  of  t he  Agr eem ent .  " Pur chas e  Pr i ce”  m eans ,  wi t h r es pec t  t o any Acqui s i t i on,  an am ount  equa l
t o t he  aggr ega t e  cons i der a t i on,  whe t her  cas h,  pr oper t y or  s ecur i t i e s  ( i nc l udi ng t he  f a i r  m ar ke t  va l ue  of  any Equi t y I nt e r es t s  of  Bor r ower  i s s ued i n connec t i on wi t h s uch Acqui s i t i on and i nc l udi ng t he  m axi m um  am ount  of  Ear n- Out s ) ,  pa i d or  de l i ve r ed by Bor r ower  or  one  of  i t s  Subs i di a r i es  i n connec t i on wi t h s uch Acqui s i t i on ( whe t her  pa i d a t  t he  c l os i ng t he r eof  or  payabl e  t he r eaf t e r  and whet her  f i xed or  cont i ngent ) ,  but  exc l udi ng t her e f r om  ( a )  any cas h of  t he  s e l l e r  and i t s  Af f i l i a t es  us ed t o f und any por t i on of  s uch cons i der a t i on and ( b)  any cas h or  Cas h Equi va l ent s  acqui r ed i n connec t i on wi t h s uch Acqui s i t i on.  " Qual i f i ed Cas h”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  am ount  of  unr es t r i c t ed cas h and Cas h Equi va l ent s  of  t he  Loan Par t i es  and t he i r  Subs i di a r i es  t ha t  i s  i n Depos i t  Account s  s ubj ec t  of  a  Cont r ol  Agr eem ent  and i s  m ai nt a i ned by a  br anch of f i ce  of  t he  bank l oca t ed wi t hi n t he  Uni t ed St a t es .  " Qua l i f i ed ECP”  m eans  a  Loan Par t y wi t h t ot a l  a s s e t s  exceedi ng $10, 000, 000,  or  t ha t  cons t i t ut es  an " e l i gi bl e  cont r ac t  pa r t i c i pant ”

under  t he  Com m odi t y Exchange  Act  and can caus e  anot her  Per s on t o qua l i f y as  an " e l i gi bl e  cont r ac t  pa r t i c i pant ”  under  Sec t i on 1a( 18) ( A) ( v) ( I I )  of  s uch ac t .  " Qua l i f i ed Equi t y I nt e r es t s ”  m eans  and r e f e r s  t o any Equi t y I nt e r es t s  i s s ued by Bor r ower  t ha t  i s  not  a  Di s qua l i f i ed Equi t y I nt e r es t .  " Quar t e r  End Bor r owi ng”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 3. 2 of  t he  Agr eem ent .  " Rea l  Pr oper t y”  m eans  any es t a t es  or  i nt e r es t s  i n r ea l  pr oper t y now owned or  her eaf t e r  acqui r ed by Bor r ower  or  i t s  Subs i di a r i es  and t he  i m pr ovem ent s  t he r e t o.



 

126471205_853 166393043_3 " Rea l  Pr oper t y Col l a t e r a l ”  m eans  any El i gi bl e  Rea l  Pr oper t y and any ot her  Rea l  Pr oper t y her eaf t e r  acqui r ed by Bor r ower  or  i t s  Subs i di a r i es  wi t h a  f a i r  m ar ke t  va l ue  i n exces s  of  $10, 000, 000.  " Rece i vabl e  Res er ves ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t hos e  r es e r ves  t ha t  Agent  deem s  neces s a r y or  appr opr i a t e ,  i n i t s  Per m i t t ed Di s c r e t i on and s ubj ec t  t o Sec t i on 2. 1( c ) ,  t o es t abl i s h and m ai nt a i n ( i nc l udi ng r es e r ves  f or  r eba t es ,  di s count s ,  war r ant y c l a i m s ,  and r e t ur ns )  wi t h r es pec t  t o t he  El i gi bl e  Account s ,  t he  Revol ver  Bor r owi ng Bas e  or  t he  M axi m um  Revol ver  Am ount .  " Res c i ndabl e  Am ount ”  has  t he  m eani ng as  def i ned i n Sec t i on 2. 4( a ) ( i i ) .  " Rec i pi ent ”  Agent ,  I s s ui ng Bank,  any Lender  or  any ot her  r ec i pi ent  of  a  paym ent  t o be  m ade  by a  Loan Par t y under  a  Loan Docum ent  or  on account  of  an Obl i ga t i on.  " Recor d”  m eans  i nf or m at i on t ha t  i s  i ns c r i bed on a  t angi bl e  m edi um  or  t ha t  i s  s t or ed i n an e l ec t r oni c  or  ot her  m edi um  and i s  r e t r i evabl e  i n per ce i vabl e  f or m .  " Ref e r ence  Per i od”  has  t he  m eani ng s e t  f or t h i n
t he  def i ni t i on of  EBI TDAR.  " Ref i nanc i ng I ndebt ednes s ”  m eans  r e f i nanc i ngs ,  r enewal s ,  or  ext ens i ons  of  I ndebt ednes s  s o l ong as :  ( a )  s uch r e f i nanc i ngs ,  r enewal s ,  or  ext ens i ons  do not  r es ul t  i n an i nc r eas e  i n t he  pr i nc i pa l  am ount  of  t he  I ndebt ednes s  s o r e f i nanced,  r enewed,  or  ext ended,  ot her  t han by t he  am ount  of  pr em i um s  pa i d t he r eon and t he  f ees  and expens es  i ncur r ed i n connec t i on t he r ewi t h and by t he  am ount  of  unf unded com m i t m ent s  wi t h r es pec t  t he r e t o,  ( b)  s uch r e f i nanc i ngs ,  r enewal s ,  or  ext ens i ons  do not  r es ul t  i n a  s hor t eni ng of  t he  aver age  wei ght ed m at ur i t y ( m eas ur ed as  of  t he  r e f i nanc i ng,  r enewal ,  or  ext ens i on)  of  t he  I ndebt ednes s  s o r e f i nanced,  r enewed,  or  ext ended,  nor  a r e  t hey on t e r m s  or  condi t i ons  t ha t ,  t aken as  a  whol e ,  a r e  or  coul d r eas onabl y be  expec t ed t o be  m at e r i a l l y adver s e  t o t he  i nt e r es t s  of  t he  Lender s ,  ( c )  i f  t he  I ndebt ednes s  t ha t  i s  r e f i nanced,  r enewed,  or  ext ended was  s ubor di na t ed i n r i ght  of  paym ent  t o t he  Obl i ga t i ons ,  t hen t he  t e r m s  and condi t i ons  of  t he  r e f i nanc i ng,  r enewal ,  or  ext ens i on m us t  i nc l ude

s ubor di na t i on t e r m s  and condi t i ons  t ha t  a r e  a t  l eas t  a s  f avor abl e  t o t he  Lender  Gr oup as  t hos e  t ha t  wer e  appl i cabl e  t o t he  r e f i nanced,  r enewed,  or  ext ended I ndebt ednes s ,  ( d)  i f  t he  I ndebt ednes s  t ha t  i s  r e f i nanced,  r enewed,  or  ext ended was  s ubj ec t  t o an i nt e r c r edi t or  agr eem ent ,  t hen t he  t e r m s  and condi t i ons  of  t he  r e f i nanc i ng,  r enewal ,  or  ext ens i on m us t  i nc l ude  i nt e r c r edi t or  t e r m s  and condi t i ons  t ha t  a r e  a t  l eas t  a s  f avor abl e  t o t he  Lender  Gr oup as  t hos e  t ha t  wer e  appl i cabl e  t o t he  r e f i nanced,  r enewed,  or  ext ended I ndebt ednes s ;  and ( e )  t he  I ndebt ednes s  t ha t  i s  r e f i nanced,  r enewed,  or  ext ended i s  not  r ecour s e  t o any Per s on t ha t  i s  l i abl e  on account  of  t he  Obl i ga t i ons  ot her  t han t hos e  Per s ons  whi ch wer e  obl i ga t ed wi t h r es pec t  t o t he  I ndebt ednes s  t ha t  was  r e f i nanced,  r enewed,  or  ext ended.



 

126471205_854 166393043_3 " Regi s t e r ”  has  t he  m eani ng s e t  f or t h i n Sec t i on 13. 1( h)  of  t he  Agr eem ent .  " Regi s t e r ed Loan”  has  t he  m eani ng s e t  f or t h i n Sec t i on 13. 1( h)  of  t he  Agr eem ent .  " Re l a t ed Fund”  m eans  any Per s on ( ot her  t han a  na t ur a l  pe r s on)  t ha t  i s  engaged i n m aki ng,  pur chas i ng,  hol di ng or  i nves t i ng i n bank l oans  and s i m i l a r  ext ens i ons  of  c r edi t  i n t he  or di nar y cour s e  and t ha t  i s  adm i ni s t e r ed,  advi s ed or  m anaged by ( a )  a  Lender ,  ( b)  an Af f i l i a t e  of  a  Lender  or  ( c )  an ent i t y or  an Af f i l i a t e  of  an ent i t y t ha t  adm i ni s t e r s ,  advi s es  or  m anages  a  Lender .  " Re l evant  Gover nm ent a l  Body”  m eans ,  t he  Boar d of  Gover nor s  of  t he  Feder a l  Res er ve  Sys t em  or  FRBNY,  or  a  com m i t t ee  of f i c i a l l y endor s ed or  convened by t he  Boar d of  Gover nor s  of  t he  Feder a l  Res er ve  Sys t em  or  FRBNY,  or  any s ucces s or  t he r e t o.  " Rem edi a l  Ac t i on”  m eans  a l l  ac t i ons  t aken t o ( a )  c l ean up,  r em ove ,  r em edi a t e ,  cont a i n,  t r ea t ,  m oni t or ,  a s s es s ,  eva l ua t e ,  or  i n any way addr es s  Hazar dous  M at e r i a l s  i n t he  i ndoor  or  out door  envi r onm ent ,  ( b)  pr event  or  m i ni m i ze  a  r e l eas e
or  t hr ea t ened r e l eas e  of  Hazar dous  M at e r i a l s  s o t hey do not  m i gr a t e  or  endanger  or  t hr ea t en t o endanger  publ i c  hea l t h or  we l f a r e  or  t he  i ndoor  or  out door  envi r onm ent ,  ( c )  r es t or e  or  r ec l a i m  na t ur a l  r es our ces  or  t he  envi r onm ent ,  ( d)  pe r f or m  any pr e - r em edi a l  s t udi es ,  i nves t i ga t i ons ,  or  pos t - r em edi a l  oper a t i on and m ai nt enance  ac t i vi t i e s ,  or  ( e )  conduc t  any ot her  ac t i ons  wi t h r es pec t  t o Hazar dous  M at e r i a l s  r equi r ed by Envi r onm ent a l  Laws .  " Rent  Expens e”  m eans ,  f or  any per i od,  t ot a l  r ent a l  expens es  a t t r i but abl e  t o oper a t i ng l eas es  of  Bor r ower  f or  r ea l  pr oper t y,  de t e r m i ned on a  cons ol i da t ed bas i s  i n accor dance  wi t h GAAP.  " Rent - t o- Own Expens e”  m eans ,  f or  any per i od,  t ot a l  non- cas h expens es  of  Bor r ower  or  any Subs i di a r y a t t r i but abl e  t o t he  cos t  of  goods  s ol d f or  r e t a i l  i nvent or y t ha t  i s  be i ng r ent ed on a  r ent - t o- own bas i s ,  de t e r m i ned f r om  f i nanc i a l  s t a t em ent s  pr epar ed on a  cons ol i da t ed bas i s  i n accor dance  wi t h GAAP.  " Rent a l  Fl ee t  CapEx Am ount ”  m eans ,  wi t h r es pec t  t o any per i od,  an am ount  equa l  t o ( a )  t he  am ount  of  expendi t ur es
m ade  t o pur chas e  Rent a l  Fl ee t  Equi pm ent  dur i ng s uch per i od t o t he  ext ent  f unded wi t h pr oceeds  of  Revol vi ng Loans ,  m ul t i pl i ed by ( b)  an am ount  equa l  t o 1 m i nus  t he  advance  r a t e  appl i cabl e  t o El i gi bl e  Rent a l  Equi pm ent  a t  t he  t i m e  of  de t e r m i na t i on.  " Rent a l  Fl ee t  Equi pm ent ”  m eans  equi pm ent  he l d f or  l eas e  or  r ent a l  by Bor r ower  or  any ot her  Loan Par t y t ha t  Bor r ower  or  s uch Loan Par t y t r ea t s  f or  account i ng pur pos es  as  a  f i xed as s e t  s ubj ec t  t o depr ec i a t i on or  am or t i za t i on and not  as  i nvent or y he l d f or  r es a l e .  " Rent a l  Fl ee t  Tr ans f e r  Am ount ”  m eans ,  wi t h r es pec t  t o any per i od,  an am ount  equa l  t o ( a )  t he  ne t  am ount  of  I nvent or y cons i s t i ng of  new or  us ed equi pm ent  t ha t  i s  des i gna t ed by Bor r ower  as  Rent a l  Fl ee t  Equi pm ent  dur i ng s uch per i od,  m ul t i pl i ed by ( b)  an am ount  equa l  t o 1 m i nus  t he  advance  r a t e  appl i cabl e  t o El i gi bl e  Rent a l  Equi pm ent  a t  t he  t i m e  of  de t e r m i na t i on.  " Repl acem ent  Lender ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 13( b)  of  t he  Agr eem ent .  " Repor t ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 15. 16 of

t he  Agr eem ent .



 

126471205_855 166393043_3 " Repor t i ng Per i od”  m eans  any t i m e  on whi ch Adj us t ed Exces s  Ava i l abi l i t y i s  l e s s  t han t he  Repor t i ng Thr es hol d Am ount .  " Repor t i ng Thr es hol d Am ount ”  m eans  an am ount  equa l  t o 17. 5%  of  t he  l es s e r  of  ( i )  Aggr ega t e  Bor r owi ng Bas e  and ( i i )  M axi m um  Cr edi t  Am ount  " Requi r ed Lender s ”  m eans ,  a t  any t i m e ,  Lender s  havi ng or  hol di ng m or e  t han 50%  of  t he  s um  of  ( a )  t he  aggr ega t e  Revol vi ng Loan Expos ur e  of  a l l  Lender s ,  pl us  ( b)  t he  aggr ega t e  Fl oor pl an Loan Expos ur e  of  a l l  Lender s ;  pr ovi ded,  t ha t  ( i )  t he  Revol vi ng Loan Expos ur e  and Fl oor pl an Loan Expos ur e  of  any Def aul t i ng Lender  s ha l l  be  di s r egar ded i n t he  de t e r m i na t i on of  t he  Requi r ed Lender s ,  and ( i i )  a t  any t i m e  t her e  a r e  2 or  m or e  Lender s ,  " Requi r ed Lender s ”  m us t  i nc l ude  a t  l eas t  2 Lender s  ( who a r e  not  Af f i l i a t es  of  one  anot her ) .  " Res c i ndabl e  Am ount ”  has  t he  m eani ng as  def i ned i n Sec t i on 2. 4( a ) ( i i ) .  " Res er ves ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t hos e  r es e r ves  ( ot her  t han Rece i vabl e  Res er ves ,  Bank Pr oduc t  Res er ves ,  Cas h Se t t l em ent  Res er ves ,
I nvent or y Res er ves  and For e i gn L/ C Cur r ency Res er ves )  t ha t  Agent  deem s  neces s a r y or  appr opr i a t e ,  i n i t s  Per m i t t ed Di s c r e t i on and s ubj ec t  t o Sec t i on 2. 1( c ) ,  t o es t abl i s h and m ai nt a i n ( i nc l udi ng r es e r ves  wi t h r es pec t  t o ( a )  s um s  t ha t  Bor r ower  or  i t s  Subs i di a r i es  a r e  r equi r ed t o pay under  any Sec t i on of  t he  Agr eem ent  or  any ot her  Loan Docum ent  ( s uch as  t axes ,  a s s es s m ent s ,  i ns ur ance  pr em i um s ,  or ,  i n t he  cas e  of  l eas ed as s e t s ,  r ent s  or  ot her  am ount s  payabl e  under  s uch l eas es )  and has  f a i l ed t o pay,  ( b)  am ount s  of  s a l a r i es ,  wages  and benef i t s  due  t o em pl oyees  of  any Loan Par t y ( i nc l udi ng am ount s  f or  em pl oyee  wage  c l a i m s  f or  ea r ned wages ,  vaca t i on pay,  hea l t h ca r e  r e i m bur s em ent s  and ot her  am ount s  due  under ,  W i s cons i n wage  l i en l aw,  W i s .  St a t  109. 01,  e t  s eq. ) ,  and ( c )  am ount s  owi ng by Bor r ower  or  i t s  Subs i di a r i es  t o any Per s on t o t he  ext ent  s ecur ed by a  Li en on,  or  t r us t  over ,  any of  t he  Col l a t e r a l  ( ot her  t han a  Per m i t t ed Li en) ,  whi ch Li en or  t r us t ,  i n t he  Per m i t t ed Di s c r e t i on of  Agent  l i ke l y woul d have  a  pr i or i t y s uper i or

t o t he  Agent ’ s  Li ens  ( s uch as  Li ens  or  t r us t s  i n f avor  of  l andl or ds ,  war ehous em en,  ca r r i e r s ,  m echani cs ,  m at e r i a l m en,  l abor e r s ,  or  s uppl i e r s ,  or  Li ens  or  t r us t s  f or  ad va l or em ,  exc i s e ,  s a l es ,  or  ot her  t axes  wher e  gi ven pr i or i t y under  appl i cabl e  l aw)  i n and t o s uch i t em  of  t he  Col l a t e r a l )  wi t h r es pec t  t o t he  Revol ver  Bor r owi ng Bas e ,  t he  M axi m um  Revol ver  Am ount ,  t he  Fl oor pl an Bor r owi ng Bas e  or  t he  M axi m um  Fl oor pl an Am ount .  " Res t r i c t ed Paym ent ”  m eans  t o ( a )  dec l a r e  or  pay any di vi dend or  m ake  any ot her  paym ent  or  di s t r i but i on,  di r ec t l y or  i ndi r ec t l y,  on account  of  Equi t y I nt e r es t s  i s s ued by Bor r ower  ( i nc l udi ng any paym ent  i n connec t i on wi t h any m er ger  or  cons ol i da t i on i nvol vi ng Bor r ower )  or  t o t he  di r ec t  or  i ndi r ec t  hol der s  of  Equi t y I nt e r es t s  i s s ued by Bor r ower  i n t he i r  capac i t y as  s uch ( ot her  t han di vi dends  or  di s t r i but i ons  payabl e  i n Qua l i f i ed Equi t y I nt e r es t s  i s s ued by Bor r ower ,  ( b)  pur chas e ,  r edeem ,  m ake  any s i nki ng f und or  s i m i l a r  paym ent ,  or  ot her wi s e  acqui r e  or  r e t i r e  f or  va l ue  ( i nc l udi ng i n connec t i on wi t h any
m er ger  or  cons ol i da t i on i nvol vi ng Bor r ower )  any Equi t y I nt e r es t s  i s s ued by Bor r ower ,  ( c )  m ake  any paym ent  t o r e t i r e ,  or  t o obt a i n t he  s ur r ender  of ,  any out s t andi ng war r ant s ,  opt i ons ,  or  ot her  r i ght s  t o acqui r e  Equi t y I nt e r es t s  of  Bor r ower  now or  her eaf t e r  out s t andi ng,  or  ( d)  m ake ,  or  caus e  or  s uf f e r  t o per m i t  any of  Bor r ower ’ s  Subs i di a r i es  t o m ake ,  any paym ent  or  pr epaym ent  of  pr i nc i pa l  of ,  pr em i um ,  i f  any,  or  i nt e r es t  on,  or  r edem pt i on,  pur chas e ,  r e t i r em ent ,  de f eas ance  ( i nc l udi ng i n- s ubs t ance  or  l ega l  de f eas ance) ,  s i nki ng f und or  s i m i l a r  paym ent  wi t h r es pec t  t o,  any Subor di na t ed I ndebt ednes s  ( ot her  t han Per m i t t ed I nt e r com pany Advances )  i n vi ol a t i on of  any s ubor di na t i on pr ovi s i ons  appl i cabl e  t he r e t o ( i t  be i ng



 

126471205_856 166393043_3 acknowl edged t ha t  paym ent s  t ha t  a r e  not  r es t r i c t ed by t he  s ubor di na t i on pr ovi s i ons  appl i cabl e  t he r e t o a r e  not  Res t r i c t ed Paym ent s ) .  " Revol ver  Ava i l abi l i t y”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  am ount  t ha t  Bor r ower  i s  ent i t l ed t o bor r ow as  Revol vi ng Loans  under  Sec t i on 2. 1 of  t he  Agr eem ent  ( a f t e r  gi vi ng e f f ec t  t o t he  t hen out s t andi ng Revol ver  Us age) .  " Revol ver  Bor r owi ng Bas e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  r es ul t  of :  ( a )  85%  of  t he  am ount  of  El i gi bl e  Account s ,  l e s s  t he  am ount ,  i f  any,  of  t he  Di l ut i on Res er ve ,  pl us  ( b)  85%  of  t he  am ount  of  El i gi bl e  Cr edi t  Car d Account s ,  pl us  ( c )  t he  l es s e r  of  ( i )  t he  pr oduc t  of  75%  m ul t i pl i ed by t he  va l ue  ( ca l cul a t ed a t  t he  l ower  of  cos t  or  m ar ke t  on a  bas i s  cons i s t ent  wi t h Bor r ower ’ s  hi s t or i ca l  account i ng pr ac t i ces )  of  El i gi bl e  Rent a l  Equi pm ent  and El i gi bl e  Par t s  and At t achm ent s  I nvent or y a t  s uch t i m e ,  and ( i i )  t he  pr oduc t  of  85%  m ul t i pl i ed by t he  Net  Recover y Per cent age  i dent i f i ed i n t he  m os t  r ecent  i nvent or y appr a i s a l  or der ed and obt a i ned
by Agent  m ul t i pl i ed by t he  va l ue  of  El i gi bl e  Rent a l  Equi pm ent  and El i gi bl e  Par t s  and At t achm ent s  I nvent or y a t  s uch t i m e  ( s uch de t e r m i na t i on m ay be  m ade  as  t o di f f e r ent  ca t egor i es  of  El i gi bl e  Rent a l  Equi pm ent  and El i gi bl e  Par t s  and At t achm ent s  I nvent or y bas ed upon t he  Net  Recover y Per cent age  appl i cabl e  t o s uch ca t egor i es )  a t  s uch t i m e ,  pl us  ( d)  65%  of  t he  appr a i s ed f a i r  m ar ke t  va l ue  of  El i gi bl e  Rea l  Pr oper t y ( as  de t e r m i ned on t he  appl i cabl e  El ec t i on Dat e  by an appr a i s a l  i n f or m  and s ubs t ance  and conduc t ed by an appr a i s e r  s a t i s f ac t or y t o Agent ) ;  pr ovi ded,  t ha t  s uch am ount  s ha l l  be  r educed m ont hl y com m enci ng on t he  f i r s t  day of  t he  m ont h f ol l owi ng t he  appl i cabl e  El ec t i on Dat e  and cont i nui ng on t he  f i r s t  day of  each m ont h t he r eaf t e r  i n equa l  m ont hl y r educ t i ons  de t e r m i ned bas ed on a  180 m ont h am or t i za t i on s chedul e ,  pl us  ( e )  80%  of  t he  appr a i s ed f a i r  m ar ke t  va l ue  of  El i gi bl e  Rol l i ng St ock/ Equi pm ent  ( as  de t e r m i ned on t he  appl i cabl e  El ec t i on Dat e  by an appr a i s a l  i n f or m  and s ubs t ance  and conduc t ed by an appr a i s e r

s a t i s f ac t or y t o Agent ) ;  pr ovi ded,  t ha t  s uch am ount  s ha l l  be  r educed m ont hl y com m enci ng on t he  f i r s t  day of  t he  m ont h f ol l owi ng t he  appl i cabl e  El ec t i on Dat e  and cont i nui ng on t he  f i r s t  day of  each m ont h t he r eaf t e r  i n equa l  m ont hl y r educ t i ons  de t e r m i ned bas ed on a  84 m ont h am or t i za t i on s chedul e ,  m i nus  ( f )  t he  aggr ega t e  am ount  of  Rece i vabl es  Res er ves ,  Bank Pr oduc t  Res er ves ,  I nvent or y Res er ves ,  Cas h Se t t l em ent  Res er ves  and ot her  Res er ves ,  i f  any,  es t abl i s hed by Agent  under  Sec t i on 2. 1( c )  of  t he  Agr eem ent  wi t h r es pec t  t o t he  Revol ver  Bor r owi ng Bas e .  Not wi t hs t andi ng t he  f or egoi ng,  i n no event  s ha l l  t he  am ount  ( i )  de t e r m i ned under  c l aus e  ( c )  of  t he  Revol ver  Bor r owi ng Bas e  wi t h r es pec t  El i gi bl e  Rent a l  Equi pm ent  be  gr ea t e r  t han 25%  of  t he  M axi m um  Cr edi t  Am ount ,  ( i i )  de t e r m i ned by addi ng t he  am ount  under  c l aus es  ( d)  and ( e )  of  t he  Revol ver  Bor r owi ng Bas e  wi t h r es pec t  El i gi bl e  Rea l  Pr oper t y and El i gi bl e  Vehi c l es  be  gr ea t e r  t han t he  l es s e r  of  ( x)  12. 5%  of  t he  M axi m um  Cr edi t  Am ount  and ( y)  $30, 000, 000 or  ( i i i )  de t e r m i ned
under  c l aus e  ( a )  of  t he  Revol ver  Bor r owi ng Bas e  wi t h r es pec t  t o Ext ended Ter m s  Account s  be  gr ea t e r  t han $5, 000, 000.



 

126471205_857 166393043_3 " Revol ver  Bor r owi ng Bas e  Cer t i f i ca t e”  m eans  a  ce r t i f i ca t e  i n t he  f or m  of  Exhi bi t  B- 1.  " Revol ver  Com m i t m ent ”  m eans ,  wi t h r es pec t  t o each Revol vi ng Lender ,  i t s  Revol ver  Com m i t m ent ,  and,  wi t h r es pec t  t o a l l  Revol vi ng Lender s ,  t he i r  Revol ver  Com m i t m ent s ,  i n each cas e  as  s uch Dol l a r  am ount s  a r e  s e t  f or t h bes i de  s uch Revol vi ng Lender ’ s  nam e under  t he  appl i cabl e  headi ng on Schedul e  C- 1 t o t he  Agr eem ent  or  i n t he  As s i gnm ent  and Accept ance  pur s uant  t o whi ch s uch Revol vi ng Lender  becam e a  Revol vi ng Lender  under  t he  Agr eem ent ,  a s  s uch am ount s  m ay be  r educed or  i nc r eas ed f r om  t i m e  t o t i m e  pur s uant  t o as s i gnm ent s  m ade  i n accor dance  wi t h t he  pr ovi s i ons  of  Sec t i on 13. 1 of  t he  Agr eem ent  and r ea l l oca t i ons  m ade  i n accor dance  wi t h t he  pr ovi s i ons  of  Sec t i on 2. 4( g)  of  t he  Agr eem ent .  " Revol ver  Swi ng Lender ”  m eans  Bank of  Am er i ca  or  any ot her  Lender  t ha t ,  a t  t he  r eques t  of  Bor r ower  and wi t h t he  cons ent  of  Agent  agr ees ,  i n s uch Lender ’ s  s ol e  di s c r e t i on,  t o becom e t he  Revol ver  Swi ng Lender  under  Sec t i on
2. 3( b) ( i )  of  t he  Agr eem ent .  " Revol ver  Swi ng Loan”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( b) ( i )  of  t he  Agr eem ent .  " Revol ver  Swi ng Loan Expos ur e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on wi t h r es pec t  t o any Lender ,  s uch Lender ’ s  Pr o Ra t a  Shar e  of  t he  Revol ver  Swi ng Loans  on s uch da t e .  " Revol ver  Over advance”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t ha t  t he  Revol ver  Us age  i s  gr ea t e r  t han any of  t he  l i m i t a t i ons  s e t  f or t h i n Sec t i on 2. 1.  " Revol ver  Us age”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  s um  of  ( a )  t he  am ount  of  out s t andi ng Revol vi ng Loans  ( i nc l us i ve  of  Revol ver  Swi ng Loans  and Revol ver  Pr ot ec t i ve  Advances ) ,  pl us  ( b)  t he  am ount  of  t he  Le t t e r  of  Cr edi t  Us age .  " Revol vi ng Lender ”  m eans  a  Lender  t ha t  has  a  Revol vi ng Loan Com m i t m ent  or  t ha t  has  an out s t andi ng Revol vi ng Loan.  " Revol vi ng Loan Expos ur e”  m eans ,  wi t h r es pec t  t o any Revol vi ng Lender ,  a s  of  any da t e  of  de t e r m i na t i on ( a )  pr i or  t o t he  t e r m i na t i on of  t he  Revol ver  Com m i t m ent s ,  t he  am ount  of  s uch Lender ’ s  Revol ver  Com m i t m ent ,  and ( b)  a f t e r  t he

t e r m i na t i on of  t he  Revol ver  Com m i t m ent s ,  t he  aggr ega t e  out s t andi ng pr i nc i pa l  am ount  of  t he  Revol vi ng Loans  of  s uch Lender .  " Revol vi ng Loans ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 1( a )  of  t he  Agr eem ent .  " Rol l i ng St ock”  m eans ,  a t  any t i m e ,  a  Loan Par t y’ s  t r ucks ,  t r a i l e r s ,  m ot or  vehi c l es  or  ot her  over - t he- r oad i t em s  us ed i n t he  or di nar y cour s e  of  t he  Loan Par t y’ s  bus i nes s .  " Sanc t i oned Ent i t y”  m eans  ( a )  a  count r y or  a  gover nm ent  of  a  count r y,  ( b)  an agency of  t he  gover nm ent  of  a  count r y,  ( c )  an or gani za t i on di r ec t l y or  i ndi r ec t l y cont r ol l ed by a  count r y or  i t s  gover nm ent ,  ( d)  a  Per s on r es i dent  i n or  de t e r m i ned t o be  r es i dent  i n a  count r y,  i n each cas e ,  t ha t  i s  s ubj ec t  t o a  count r y s anc t i ons  pr ogr am  adm i ni s t e r ed and enf or ced by OFAC.  " Sanc t i oned Per s on”  m eans  a  per s on nam ed on t he  l i s t  of  Spec i a l l y Des i gna t ed Nat i ona l s  m ai nt a i ned by OFAC.



 

126471205_858 166393043_3 " S& P” has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  def i ni t i on of  Cas h Equi va l ent s .  " Schedul ed Unava i l abi l i t y Dat e”  has  t he  m eani ng s e t  f or t h i n Sec t i on 1. 9 " SEC” m eans  t he  Uni t ed St a t es  Secur i t i e s  and Exchange  Com m i s s i on and any s ucces s or  t he r e t o.  " Secur i t i e s  Account ”  m eans  a  s ecur i t i e s  account  ( as  t ha t  t e r m  i s  de f i ned i n t he  Code) .  " Secur i t i e s  Act ”  m eans  t he  Secur i t i e s  Act  of  1933,  as  am ended f r om  t i m e  t o t i m e ,  and any s ucces s or  s t a t ut e .  " Se t t l em ent ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( e ) ( i )  of  t he  Agr eem ent .  " Se t t l em ent  Dat e”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 3( e ) ( i )  of  t he  Agr eem ent .  " SOFR” m eans ,  t he  s ecur ed over ni ght  f i nanc i ng r a t e  publ i s hed on s uch da t e  by FRBNY.  " SOFR Ear l y Opt - i n”  m eans ,  Agent  and Bor r ower  have  e l ec t ed t o r epl ace  t he  LI BOR Rat e  pur s uant  t o ( a )  an Ear l y Opt - i n El ec t i on and ( b)  Sec t i on 1. 9. 1 ( a )  and c l aus e  ( a )  of  t he  def i ni t i on of  Benchm ar k Repl acem ent .  " Sol vent ”  m eans ,  wi t h r es pec t  t o any Per s on as  of  any da t e  of  de t e r m i na t i on,  t ha t  ( a )  a t
f a i r  va l ua t i ons ,  t he  s um  of  s uch Per s on’ s  debt s  ( i nc l udi ng cont i ngent  l i abi l i t i e s )  i s  l e s s  t han a l l  of  s uch Per s on’ s  as s e t s ,  ( b)  s uch Per s on i s  not  engaged or  about  t o engage  i n a  bus i nes s  or  t r ans ac t i on f or  whi ch t he  r em ai ni ng as s e t s  of  s uch Per s on a r e  unr eas onabl y s m al l  i n r e l a t i on t o t he  bus i nes s  or  t r ans ac t i on or  f or  whi ch t he  pr oper t y r em ai ni ng wi t h s uch Per s on i s  an unr eas onabl y s m al l  capi t a l ,  and ( c )  s uch Per s on has  not  i ncur r ed and does  not  i nt end t o i ncur ,  or  r eas onabl y be l i eve  t ha t  i t  wi l l  i ncur ,  debt s  beyond i t s  abi l i t y t o pay s uch debt s  as  t hey becom e due  ( whe t her  a t  m at ur i t y or  ot her wi s e ) ,  and ( d)  s uch Per s on i s  " s ol vent ”  or  not  " i ns ol vent ” ,  a s  appl i cabl e  wi t hi n t he  m eani ng gi ven t hos e  t e r m s  and s i m i l a r  t e r m s  under  appl i cabl e  l aws  r e l a t i ng t o f r audul ent  t r ans f e r s  and conveyances .  For  pur pos es  of  t hi s  de f i ni t i on,  t he  am ount  of  any cont i ngent  l i abi l i t y a t  any t i m e  s ha l l  be  com put ed as  t he  am ount  t ha t ,  i n l i ght  of  a l l  of  t he  f ac t s  and c i r cum s t ances  exi s t i ng a t  s uch t i m e ,  r epr es ent s  t he  am ount  t ha t  can r eas onabl y

be  expec t ed t o becom e an ac t ua l  or  m at ur ed l i abi l i t y ( i r r es pec t i ve  of  whe t her  s uch cont i ngent  l i abi l i t i e s  m ee t  t he  c r i t e r i a  f or  accr ua l  under  St a t em ent  of  Fi nanc i a l  Account i ng St andar d No.  5) .  " Spec i f i ed Obl i gor ”  m eans  a  Loan Par t y t ha t  i s  not  t hen an " e l i gi bl e  cont r ac t  pa r t i c i pant ”  under  t he  Com m odi t y Exchange  Act .  " St andar d Le t t e r  of  Cr edi t  Pr ac t i ce”  m eans ,  f or  I s s ui ng Bank,  any dom es t i c  or  f or e i gn l aw or  l e t t e r  of  c r edi t  pr ac t i ces  appl i cabl e  i n t he  c i t y i n whi ch I s s ui ng Bank i s s ued t he  appl i cabl e  Le t t e r  of  Cr edi t  or ,  f or  i t s  br anch or  cor r es pondent ,  s uch l aws  and pr ac t i ces  appl i cabl e  i n t he  c i t y i n whi ch i t  has  advi s ed,  conf i r m ed or  negot i a t ed s uch Le t t e r  of  Cr edi t ,  a s  t he  cas e  m ay be ,  i n each cas e ,  ( a )  whi ch l e t t e r  of  c r edi t  pr ac t i ces  a r e  of  banks  t ha t  r egul a r l y i s s ue  l e t t e r s  of  c r edi t  i n t he  par t i cul a r  c i t y,  and ( b)  whi ch l aws  or  l e t t e r  of  c r edi t  pr ac t i ces  a r e  r equi r ed or  pe r m i t t ed under  I SP or  UCP,  as  chos en i n t he  appl i cabl e  Le t t e r  of  Cr edi t .



 

126471205_859 166393043_3 " Subor di na t ed I ndebt ednes s ”  m eans  any uns ecur ed I ndebt ednes s  of  Bor r ower  or  i t s  Subs i di a r i es  i ncur r ed f r om  t i m e  t o t i m e  t ha t  i s  s ubor di na t ed i n r i ght  of  paym ent  t o t he  Obl i ga t i ons  on t e r m s  and condi t i ons  r eas onabl y accept abl e  t o Agent .  " Subs i di a r y”  of  a  Per s on m eans  a  cor por a t i on,  pa r t ner s hi p,  l i m i t ed l i abi l i t y com pany,  or  ot her  ent i t y i n whi ch t ha t  Per s on di r ec t l y or  i ndi r ec t l y owns  or  cont r ol s  t he  Equi t y I nt e r es t s  havi ng or di nar y vot i ng power  t o e l ec t  a  m aj or i t y of  t he  Boar d of  Di r ec t or s  of  s uch cor por a t i on,  pa r t ner s hi p,  l i m i t ed l i abi l i t y com pany,  or  ot her  ent i t y.  " Super m aj or i t y Lender s ”  m eans ,  a t  any t i m e ,  Lender s  havi ng or  hol di ng m or e  t han 66 2/ 3%  of  t he  s um  of  ( a )  t he  aggr ega t e  Revol vi ng Loan Expos ur e  of  a l l  Lender s ,  pl us  ( b)  t he  aggr ega t e  Fl oor pl an Loan Expos ur e  of  a l l  Lender s ;  pr ovi ded,  t ha t  ( i )  t he  Revol vi ng Loan Expos ur e  and Fl oor pl an Loan Expos ur e  of  any Def aul t i ng Lender  s ha l l  be  di s r egar ded i n t he  de t e r m i na t i on of  t he  Requi r ed Lender s ,  and ( i i )  a t  any t i m e  t her e  a r e  2 or  m or e
Lender s ,  " Super m aj or i t y Lender s ”  m us t  i nc l ude  a t  l eas t  2 Lender s  ( who a r e  not  Af f i l i a t es  of  one  anot her ) .  " Swi ng Lender ”  and " Swi ng Lender s ”  m eans ,  i ndi vi dua l l y or  col l ec t i ve l y as  r equi r ed by t he  cont ext ,  t he  Fl oor pl an Swi ng Lender  and t he  Revol ver  Swi ng Lender .  " Swi ng Loan”  m eans ,  i ndi vi dua l l y or  col l ec t i ve l y as  r equi r ed by t he  cont ext ,  t he  Fl oor pl an Swi ng Loans  and t he  Revol ver  Swi ng Loans .  " Swi ng Loan Expos ur e”  m eans ,  as  of  any da t e  of  de t e r m i na t i on wi t h r es pec t  t o any Lender ,  s uch Lender ’ s  Fl oor pl an Swi ng Loan Expos ur e  and/ or  Revol ver  Swi ng Loan Expos ur e ,  a s  appl i cabl e .  " Syndi ca t i on Agent ”  has  t he  m eani ng s e t  f or t h i n t he  pr eam bl e  t o t he  Agr eem ent .  " Taxes ”  m eans  any t axes ,  l evi es ,  i m pos t s ,  dut i es ,  f ees ,  a s s es s m ent s  or  ot her  char ges  of  wha t ever  na t ur e  now or  her eaf t e r  i m pos ed by any j ur i s di c t i on or  by any pol i t i ca l  s ubdi vi s i on or  t axi ng aut hor i t y t he r eof  or  t he r e i n,  and a l l  i nt e r es t ,  pena l t i es  or  s i m i l a r  l i abi l i t i e s  wi t h r es pec t  t he r e t o.  " Ter m  SOFR” ( a )  f or  any I nt e r es t  Per i od r e l a t i ng t o a  Loan ( ot her  t han a  Bas e  Ra t e

Loan) ,  a  pe r  annum  r a t e  equa l  t o t he  Ter m  SOFR Scr een Ra t e  t wo U. S.  Gover nm ent  Secur i t i e s  Bus i nes s  Days  pr i or  t o s uch I nt e r es t  Per i od,  wi t h a  t e r m  equi va l ent  t o s uch I nt e r es t  Per i od ( or  i f  s uch r a t e  i s  not  publ i s hed pr i or  t o 11: 00 a . m .  on t he  de t e r m i na t i on da t e ,  t he  appl i cabl e  Ter m  SOFR Scr een Ra t e  on t he  U. S.  Gover nm ent  Secur i t i e s  Bus i nes s  Day i m m edi a t e l y pr i or  t he r e t o) ,  pl us  t he  SOFR Adj us t m ent  f or  s uch I nt e r es t  Per i od;  and ( b)  f or  any i nt e r es t  ca l cul a t i on r e l a t i ng t o a  Bas e  Ra t e  Loan on any day,  a  f l uc t ua t i ng r a t e  of  i nt e r ees t  equa l  t o t he  Ter m  SOFR Scr een Ra t e  wi t h a  t e r m  of  one  m ont h com m enci ng t ha t  day;  pr ovi ded,  t ha t  i n no event  s ha l l  Ter m  SOFR be  l es s  t han ze r o.  " Ter m  SOFR Scr een Ra t e”  t he  f or war d- l ooki ng SOFR t e r m  r a t e  adm i ni s t e r ed by CM E ( or  any s ucces s or  adm i ni s t r a t or  s a t i s f ac t or y t o Agent )  and publ i s hed on t he  appl i cabl e  Reut e r s  s c r een page  ( or  s uch ot her  com m er c i a l l y ava i l abl e  s our ce  pr ovi di ng s uch quot a t i ons  as  m ay be  des i gna t ed by Agent  f r om  t i m e  t o t i m e) .



 

126471205_860 166393043_3 " Tax Lender ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 14. 2( a )  of  t he  Agr eem ent .  " Ter m  SOFR” m eans ,  f or  t he  appl i cabl e  cor r es pondi ng t enor  ( or  i f  any Avai l abl e  Tenor  of  a  Benchm ar k does  not  cor r es pond t o an Ava i l abl e  Tenor  f or  t he  appl i cabl e  Benchm ar k Repl acem ent ,  t he  c l os es t  cor r es pondi ng Avai l abl e  Tenor  and i f  s uch Avai l abl e  Tenor  cor r es ponds  equa l l y t o t wo Avai l abl e  Tenor s  of  s uch Benchm ar k Repl acem ent ,  t he  cor r es pondi ng t enor  of  t he  s hor t e r  dur a t i on s ha l l  be  appl i ed) ,  t he  f or war d- l ooki ng t e r m  r a t e  bas ed on SOFR t ha t  has  been s e l ec t ed or  r ecom m ended by t he  Re l evant  Gover nm ent a l  Body.  " Tot a l  As s e t s ”  m eans ,  as  of  any da t e  of  de t e r m i na t i on,  t he  va l ue  of  t he  as s e t s  r e f l ec t ed on t he  cons ol i da t ed ba l ance  s hee t  of  Bor r ower  and i t s  Subs i di a r i es  as  of  s uch da t e  pr epar ed i n accor dance  wi t h GAAP.  " Tr adem ar k Secur i t y Agr eem ent ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n t he  Guar ant y and Secur i t y Agr eem ent .  " UCP” m eans ,  wi t h r es pec t  t o any Le t t e r  of  Cr edi t ,  t he  Uni f or m  Cus t om s  and Pr ac t i ce  f or
Docum ent a r y Cr edi t s  2007 Revi s i on,  I nt e r na t i ona l  Cham ber  of  Com m er ce  Publ i ca t i on No.  600 and any s ubs equent  r evi s i on t he r eof  adopt ed by t he  I nt e r na t i ona l  Cham ber  of  Com m er ce  on t he  da t e  s uch Le t t e r  of  Cr edi t  i s  i s s ued.  " Uni t ed St a t es ”  m eans  t he  Uni t ed St a t es  of  Am er i ca .  " Unus ed Li ne  Fee”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 2. 10( b)  of  t he  Agr eem ent .  " Us ed Fl oor pl an Equi pm ent ”  m eans  us ed equi pm ent  ot her  t han Cor es  I nvent or y t ha t  i s  ( a )  not  s ubj ec t  t o f i nanc i ng wi t h a  t hi r d par t y and ( b)  aged l es s  t han t hi r t y- s i x ( 36)  m ont hs .  " U. S.  Gover nm ent  Secur i t i e s  Bus i nes s  Day”  m eans ,  any Bus i nes s  Day,  except  any day on whi ch t he  Secur i t i e s  I ndus t r y and Fi nanc i a l  M ar ke t s  As s oc i a t i on,  New Yor k St ock Exchange  or  FRBNY i s  not  open f or  bus i nes s  becaus e  t he  day i s  a  l ega l  hol i day under  New Yor k l aw or  U. S.  f eder a l  l aw.  " Voi dabl e  Tr ans f e r ”  has  t he  m eani ng s pec i f i ed t he r e f or  i n Sec t i on 17. 8 of  t he  Agr eem ent .  " W r i t e - Down and Conver s i on Power s ”  m eans  t he  wr i t e - down and conver s i on power s  of  t he  appl i cabl e  EEA Res ol ut i on Aut hor i t y

f r om  t i m e  t o t i m e  under  t he  Ba i l - I n Legi s l a t i on f or  t he  appl i cabl e  EEA M em ber  Count r y,  whi ch power s  a r e  des cr i bed i n t he  EU Bai l - I n Legi s l a t i on Schedul e .



 



 



EXHIBIT 31.1
 

CERTIFICATION
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT

 
I, David J. Meyer, certify that:
 
1.    I have reviewed this Quarterly Report on Form 10-Q of Titan Machinery Inc.;
 
2.    Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances

under which such statements were made, not misleading with respect to the period covered by this report;
 
3.           Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and

cash flows of the registrant as of, and for, the periods presented in this report;
 
4.           The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and

internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:
 

(a)     Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating
to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

 
(b)     Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance

regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;
 
(c)     Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and

procedures, as of the end of the period covered by this report based on such evaluation; and
 
(d)     Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal

quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and
 
5.           The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit committee

of the registrant’s board of directors (or persons performing the equivalent functions):
 

(a)     All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s
ability to record, process, summarize and report financial information; and

 
(b)     Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.

 
Date: December 8, 2022

 

 /s/ David J. Meyer
 David J. Meyer
 Board Chair and Chief Executive Officer

 



EXHIBIT 31.2
 

CERTIFICATION
PURSUANT TO SECTION 302 OF THE SARBANES-OXLEY ACT

 
I, Robert Larsen, certify that:
 
1.                                      I have reviewed this Quarterly Report on Form 10-Q of Titan Machinery Inc.;
 
2.                                        Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact necessary to make the statements made, in light of the circumstances

under which such statements were made, not misleading with respect to the period covered by this report;
 
3.                                     Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all material respects the financial condition, results of operations and

cash flows of the registrant as of, and for, the periods presented in this report;
 
4.                                     The registrant’s other certifying officer and I are responsible for establishing and maintaining disclosure controls and procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and

internal control over financial reporting (as defined in Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:
 

(a)     Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under our supervision, to ensure that material information relating
to the registrant, including its consolidated subsidiaries, is made known to us by others within those entities, particularly during the period in which this report is being prepared;

 
(b)     Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed under our supervision, to provide reasonable assurance

regarding the reliability of financial reporting and the preparation of financial statements for external purposes in accordance with generally accepted accounting principles;
 
(c)     Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions about the effectiveness of the disclosure controls and

procedures, as of the end of the period covered by this report based on such evaluation; and
 
(d)     Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the registrant’s most recent fiscal quarter (the registrant’s fourth fiscal

quarter in the case of an annual report) that has materially affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and
 

5.                                     The registrant’s other certifying officer and I have disclosed, based on our most recent evaluation of internal control over financial reporting, to the registrant’s auditors and the audit committee
of the registrant’s board of directors (or persons performing the equivalent functions):

 
(a)     All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting which are reasonably likely to adversely affect the registrant’s

ability to record, process, summarize and report financial information; and
 
(b)     Any fraud, whether or not material, that involves management or other employees who have a significant role in the registrant’s internal control over financial reporting.
 

Date: December 8, 2022
 

 /s/ Robert Larsen
 

Robert Larsen
 Chief Financial Officer



EXHIBIT 32.1
 

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002
 

In connection with the Quarterly Report of Titan Machinery Inc. (the "Company”) on Form 10-Q for the quarter ended October 31, 2022 as filed with the Securities and Exchange Commission (the
"Report”), I, David J. Meyer, Board Chair and Chief Executive Officer of the Company, certify, pursuant to 18 U.S.C. §1350, as adopted pursuant to §906 of the Sarbanes-Oxley Act of 2002, that:
 

The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.
 
Date: December 8, 2022

 

 /s/ David J. Meyer
 

David J. Meyer
 

Board Chair and Chief Executive Officer



EXHIBIT 32.2
 

CERTIFICATION PURSUANT TO 18 U.S.C. SECTION 1350,
AS ADOPTED PURSUANT TO

SECTION 906 OF THE SARBANES-OXLEY ACT OF 2002
 

In connection with the Quarterly Report of Titan Machinery Inc. (the "Company”) on Form 10-Q for the quarter ended October 31, 2022 as filed with the Securities and Exchange Commission (the
"Report”), I, Robert Larsen, Chief Financial Officer of the Company, certify, pursuant to 18 U.S.C. §1350, as adopted pursuant to §906 of the Sarbanes-Oxley Act of 2002, that:
 

The Report fully complies with the requirements of Section 13(a) or 15(d) of the Securities Exchange Act of 1934; and

 The information contained in the Report fairly presents, in all material respects, the financial condition and results of operations of the Company.
 
Date: December 8, 2022

 

 /s/ Robert Larsen
 

Robert Larsen
 

Chief Financial Officer


