
SEPTEMBER 2012 |  VOLUME 15  |  NUMBER 9406 ISSN:1369 7021 © Elsevier Ltd 2012

FEATURE COMMENT

The answer to the title question, common throughout many disciplines, 
is: “it depends”. The length of your curriculum vitae is not proportional 
to your effectiveness as a witness. Many factors come into play, 
and below I set out some criteria, based on personal experience and 
published guidelines1, to help in reaching a decision. But let’s start at the 
beginning.  

Why experts are needed and what they do
Most academic experts in the sciences, engineering, and medicine are 
recruited for litigation involving intellectual property disputes, although 
some cases may focus on allegations of false and misleading advertising. 
In a patent infringement case, for example, you could be asked to opine 
that your client’s patent is valid, and that the other side’s product is 
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infringing this patent. Alternatively, your client could ask you to opine 
that their client’s product does not infringe the claims asserted against 
them. Moreover, you would be asked to show that even if the claims were 
infringed, this is irrelevant because the patent is invalid. In either case, 
you will help your attorney-client to sort out complex technical issues 
that require your opinion as “one skilled in the art”. The knowledge of 
such a hypothetical person establishes what would be novel and useful in 
relation to the prior art known at the time of the patent application. Your 
job is to work with your attorney-clients to create a credible, persuasive 
case that will convince a judge and/or jury of your position.

As an expert, you will read patent and non-patent literature, 
voluminous submissions to regulatory agencies (e.g., the U. S. Food and 
Drug Administration), numerous transcripts of court proceedings and 
depositions, expert reports, declarations, and legal briefs. You will learn 
on the job how to evaluate the merits of your side’s case, and you will 
ultimately form an opinion. This leads to an important caveat: you should 
only accept a case if you are completely comfortable with the position 
that you will have to defend under oath in court.  Be prepared for endless 
discussions about what words mean, particularly in the claims of the 
patent. Patent law is not about robust data and peer-review; it is about 
subtle nuances of interpretation.  

Be prepared for a world that you will initially find both unfamiliar and 
uncomfortable. Your attorney-client will tell you the “ground rules” in 
terms of the legal standards. In return, they will expect you to educate 
them with respect to the best scientifically supported legal arguments to 
support your opinion. Your client will have a good understanding of the 
science, but their world and their expertise is the law. A healthy respect 
between expert and client is essential, and complementary expertise 
should yield a synergistic result. 

Your attorney-client will help you draft your declarations and 
reports, but the statements and opinions therein must be yours. You will 
spend endless hours engaged in “tweaking” the words and phrases that 
comprise your opinions, in creating your responses to critiques of your 
report by the experts on the other side, and drafting your rebuttals to 

those critiques. These focused activities prepare you for testimony in a 
video-taped deposition under oath, and eventually for direct testimony 
and cross-examination in court. This leads to my second point: you will 
have the best chance of success if you remember that your role is that of 
an educator. You are there to help the judge and jury understand why your 
side is correct. 

Why you should do this
Becoming an effective expert witness will make you better at 
communicating the complexities of science in simple terms.  You cannot 
“dumb down” the science; rather, you need to make it more clear and 
vivid. This is hard. You will need to make the obscure jargon-laden world 
in which we live come alive through readily accessible imagery and 

analogy. You must communicate in words that a bright 6th-grader would 
understand; don’t make the science into a vocabulary lesson. You will 
learn how to boil down complex issues with many interpretations and 
side issues to a single, simple story. Finally, you will learn to be firm in your 
opinion; there is no room for an expert to equivocate in the courtroom. 

In my experience, expert witnessing can make you a more effective 
inventor. You learn on the job what needs to go into a patent application 
to stand up to challenges by well-funded, smart people like yourself. 
Indeed, expert witness work is a highly valuable activity for faculty 
entrepreneurs—that growing subset of academics who accept greater 
risk and seek greater impact. As an expert witness, you become more 
informed about the business of science —law, finance, human motivation, 
management skills, and the messy politics within and among companies. 
You will learn a healthy skepticism that will help your career. You will also 
develop new respect for those who are part of the legal system and how 
they train for and excel in adversarial situations.

There are three main reasons that you might decide to accept an 
assignment as an expert witness. First, you can monetize your years of 
experience as a researcher and educator. Basically, it is a prestigious 

and lucrative way to moonlight; moreover, your commitment has a 
finite timeframe and you control much of the timing and extent of your 
involvement. Second, expert witnessing gets you “into the action”, and 
enables you to participate in the challenge, excitement, and often nerve-
wracking drama of the courtroom. You have the opportunity to give back 
to society, and to use your knowledge to help right a wrong. Third, expert 
witnesses are paid well to do what they do best—learn and discover the 
truth amidst conflicting claims by digging into arcane details.

However, expert witness work is not for the faint of heart. You may 
love this experience; it may bore you silly; it may make you so nervous 
that you will sleep poorly and have gastric distress for weeks. No matter 
what your reaction, though, it will be a great learning experience. It is 
not like a 45-minute courtroom drama on television. This is the major 

“Can academics be effective expert witnesses? 
The answer is: it depends.”
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leagues—the stakes are high, and your clients are counting on you to 
throw the winning pitches. 

Why should you think twice before 
you do this
First, being an expert witness is not going to help your academic 
reputation or expand your curriculum vitae. It’s theatre, and you are a 
prop, not a player1. The lawyers and courtroom personnel are the actors 
on a familiar stage; you are there to support the actors in their roles. 
To paraphrase the Scottish poet Andrew Lang, you and your opinion are 

used “the way a drunken man uses a lamp-post—for support rather than 
illumination.”  Your effectiveness is determined by how well you have 
been prepared by your attorney-client. Preparation may involve role-
playing, mock cross-examinations, and even an acting coach. The goal is 
for you to learn your lines (it’s your opinion, but how you say it matters) 

and to stay on script. Your client is counting on you to convince the judge 
and the jury of your side’s story. You must be credible and consistent to 
be convincing. 

Second, the patent litigation is rarely about the science it’s about subtle 
distinctions in words. When construing terms in a patent, academics may 
feel that they have entered a looking glass world. The legal term for this 
is that the patent is its own lexicographer. When I hear this, I recall the 
immortal words of Lewis Carroll2: 

“When I use a word,” Humpty Dumpty said, in rather a scornful tone, 
“it means just what I choose it to mean—neither more nor less.” 
“The question is,” said Alice, “whether you can make words mean 
so many different things.” “The question is,” said Humpty Dumpty, 
“which is to be master—that’s all.”

In patent law, the patent is the master, as Humpty Dumpty says. 
Construction, or how a term is understood or construed, is of paramount 
importance in deciding cases involving terms such as “biocompatible”, 
“residence half-life”, and “drug-eluting stent coated with a polymer”. Even 
a “solution” can be defined to be something other than the conventional 
chemical definition as “solids, liquids, or gasses homogenously dispersed at 
a molecular level.” 

Third, as an expert witness, you are often placed in the awkward 
position of being on the opposite side from a colleague, friend, former 
student, or mentor. Can you be comfortable dissociating your professional 

“In the end, your 
opinion must be yours, 
not your client’s”
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academic life from your role as an expert witness? In the courtroom, the 
hierarchy of academic life ceases to exist. Your attorney-client is seeking 
“justice” as interpreted by your side; you may have to prove that your 
friend or former advisor is misguided and totally wrong. Your counterparts 
retained by the other side are your adversaries, and to make their case, 
they will seek to discredit you and your testimony. Are you prepared for 
that?

Fourth, you must divorce yourself from the normal scientific discourse 
that you participate in daily. You cannot be reasonable and admit to the 
possibility that more than one explanation is valid, that more than one 
rationale exists, or that more than one method can be used. In patent 
law, this is the “indefiniteness” trap. There can only be one way that one 
skilled in the art does something or understands something, or else the 
claim can be disallowed for being indefinite. 

In the end, your opinion must be yours, not your client’s. You aren’t 
allowed a free pass or an “oops” moment. You can’t ask your client for a 
prompt.  You must be deeply and honestly committed to your opinion, 
and be comfortable that you are right and they are wrong. The cross-
examination process can be brutal, and opposing counsel will try to get 
you to equivocate, to contradict yourself, to lose your focus. As with 
how to get to Carnegie Hall, you have to “practice, practice, practice.” I 
recommend that you embrace the immortal tag-line of Colin Quinn on 
Saturday Night Live: “That’s my story and I’m sticking to it.” 

Will you be good at this?
As educators, we are expected to know our subject and our audience 
before we stand up and lecture for an hour. This is a different playing 
field. You don’t know it all, itís not your home turf, and you don’t know 
all the rules of engagement.  Before you accept a job as an expert 
witness, ask yourself several questions:

Are you inquisitive? • 
Can you simplify complex information for a lay audience?• 
Are you an effective teacher and communicator? • 
Can you respond calmly to harsh challenges to your ego and your • 
testimony?
Can you think on your feet without a script? • 
Are you credible?• 
If you can answer yes to these questions, then ask yourself if you 

have the time, both chronologically and psychologically, to prepare 
adequately. You will need multi-day blocks of time with a singular, intense 
focus.  Multi-taskers are terrible expert witnesses. You have to devote the 
time required by your client to focus on solidifying your opinion, to fully 

understand the key issues in play, and to formulating your opinion so that 
you say it same way every time. It can be mind-numbing, but when your 
side prevails, it is exhilarating.

Final remarks
Expert witnesses are neither experts nor witnesses. Discuss.  As a scientific 
expert in academics, you are accustomed to seeing both sides of an 
argument, in exploring alternatives, in developing multiple explanations 

to explain a phenomenon. This is anathema to the attorneys who hired 
you to be an expert witness. They demand one explanation. An equivocal 
response will be used by the other side to show that you are not credible 
as an expert.  

Honesty is the only policy. As an expert, you are spending your client’s 
money, but it’s your life. In the courtroom, honesty is not just the best 
policy; it is the only policy. Your credibility and truthfulness as an expert 
is essential for your career and for achieving the outcome of the case that 
your client desires. 

Time is money. Finally, you may be asked what you were paid to reach 
your opinion. Itís a trap, and an important lesson. You are not paid for 
your opinion. You are paid for your time spent in research, evaluation, 
writing, and testifying; your opinion is your own1.

Further reading
Poynter, D., The Expert Witness Handbook: Tips and Techniques for the Litigation 1. 
Consultant, 3rd Edition, Para Publishing, Santa Barbara, CA (2005).

Carroll, L., Through the Looking Glass, 18722. 

“Honesty is the only 
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