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Abstract: With the proliferation of do-it-yourself generic surveys available on the Web, 

corporations are facing an increasing litigation from employees suing over job actions 

based on questionable workplace assessments designed to evaluate performance, skill, or 

corporate culture.  This brief paper provides a list of thirteen recommendations that will 

help corporations avoid expensive and time-consuming problems caused by unreliable 

assessments in the workplace. Although there is no single method that is always optimal 

for designing and applying a workplace assessment, it is clearly the case that good 

planning and informed design can provide the benefits of objective evaluation while 

simultaneously limiting legal exposure. 

 

1 Author’s Note: Palmer Morrel-Samuels, PhD teaches courses on research methodology and the design 
of workplace assessments at the University of Michigan in Ann Arbor; he has served as an expert witness 
in many discrimination cases, and is currently president of Employee Motivation & Performance 
Assessment, and the Workplace Research Foundation. Edward B. Goldman, JD, is an Associate Professor 
of Obstetrics and Gynecology at the University of Michigan, where he served for many years as the 
Associate Vice President and Deputy General Counsel for the University of Michigan Health System. 
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Unlike the situation just a decade ago, even large corporations are now using any of the 

hundreds of free (or nearly free) Web-based tools to build their own surveys and 

assessments. Workplace assessments are now ubiquitous and fall into six large groups: 

(1) surveys of employee attitudes, behaviors, or perceptions; (2) performance appraisals 

filled out by managers; (3) screening tools used to select or deselect employees; (4) 360-

degree assessments; (5) surveys of customer satisfaction or patient satisfaction, and (6) 

program evaluations. Many people think that the worst problem with these assessments is 

that companies never do anything with the results. Actually, the more serious problem is 

that sometimes these assessments do lead to effective action planning and often to job 

actions that affect individual employees. So it is ironic that workplace assessments are 

harmless as long as nobody takes them seriously, but as soon as they are actually used—

even with the best of intentions—as an objective basis for hiring, firing, promoting, or 

adjusting compensation, the real headaches begin. 

 

Not coincidentally, the most recent edition of the Corporate Director’s Guidebook 

(reviewed in The Business Lawyer, August 2011, 66. 4, 975-1064), mentions workplace 

assessments, albeit briefly, saying “… some boards use written questionnaires to gather 

information. Questions on these forms must be drafted and used with care” (Sixth 

Edition, 2011, Section 5 H). Without a doubt the Guidebook is correct, both as it pertains 

to evaluating the performance of directors, and more broadly as well: Questionnaires and 

similar assessments for the workplace must be designed and used with substantial care; 

the guidelines offered in this paper will help directors, executives, corporate attorneys, 

and managers do exactly that. Our recommendations combine insights from peer-
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reviewed published research on assessment design, as well as requirements from statutes 

on workplace discrimination (viz., Civil Rights Act of 1964 & 1991; Equal Pay Act of 

1963; Age Discrimination & Employment Act of 1967; Title I & V of ADA of 1990). We 

also draw heavily from the federal guidelines for assessment design, as specified in the 

1993 Uniform Guidelines on Employee Selection Procedures. 

 

1. DON’T use the results from your survey as a rationale for job actions that you want to 

take for other reasons. For example, in 2000, Ford Motor Company wanted to lower 

costs by reducing staff, but tried to justify the cuts by using a performance assessment 

that placed employees in rank order with their peers, and then claiming that all 

employees in the bottom 10 percent were “underperformers” who were subject to 

dismissal. Lawsuits successfully argued that job actions based on such forced 

rankings were inherently unfair, and the CEO had to abandon the plan in an 

embarrassing about-face.  

 

DO use your survey results as one of several sources of business information where 

the evidence can converge on a consistent conclusion. 

 

2. DON’T distribute the survey reports to managers on the assumption that they will 

automatically know how to transform those results into good action plans that create 

desired outcomes while minimizing legal exposure.  

 

DO coach managers explicitly about what they can and cannot say to employees as 
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they discuss the results. The cardinal rule—often overlooked—is that surveys and 

assessments merely provide the respondent’s reported perceptions and, accordingly, 

may be inaccurate because the respondent’s act of reporting (intentionally or 

unintentionally) might introduce some distortion and/or the perceptions of the 

respondent might be mistaken. Accordingly, managers should treat assessment results 

as a tool for conversation, not condemnation. 

 

3. DON’T design your assessment to provide a “quick and dirty” solution to a complex 

problem; if you are grappling with an intricate issue, nothing will create quite as 

much foolishness as hasty oversimplification. For example, we dissuaded a large 

healthcare provider from using a simplistic method of administering their assessment 

of patient satisfaction; they realized that their approach would have offered no 

controls for a self-selection response bias, and would have accordingly “stacked the 

deck” by oversampling delighted patients.  And we recently worked with a global 

hotel chain that implemented an ill-considered design for administering their survey 

of guest satisfaction; executives were later chagrined to find a strong negative 

correlation between guest satisfaction scores and the number of guest complaints...a 

sure sign that the underlying assessment was unintentionally misleading, at best.  In 

some cases you already know the answer and doing a survey will only cause ill will. 

For example any facility with inadequate parking asking an open ended question like: 

“What is your major concern?” will likely hear: “Parking! Are you so insensitive that 

you needed to ask?” 
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DO spend time working carefully on the details of a good design, determining the 

content of the reports and planning your method for measuring the linkages between 

the “soft” survey results and “hard” objective business metrics. 

 

4. DON’T combine results from a paper version of your survey with data from a Web-

based version of that survey if you are using those results to justify job actions.  

Results from Web and paper survey versions can be dramatically different (as the first 

author’s HBR 2002 article describes). If you must use both paper and Web 

simultaneously (because, for example, you have managers who won’t participate 

unless they can use their computers, as well as assembly-line workers who have no 

computer access) then do so with tools proven to garner equivalent results. 

 

DO use a Web-based tool with a proven ability to match paper surveys, or analyze 

data from the two administration formats separately so that neither group of 

respondents is put at an unfair disadvantage. 

 

5. DON’T allow your survey to become a political football during its design phase. 

You’ll know this is happening when powerful interest groups try to add distantly 

related questions in hopes of proving something, or attempt to delete a potentially 

embarrassing question that might put their performance in an unflattering light. For 

example, a global manufacturer of household furniture almost deleted a question 

about innovation from their employee survey after hearing vague objections from one 
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member of the survey team. However, the team joked (correctly, as it turned out) that 

their peer’s reluctance merely reflected a fear that his division would get low scores, 

so the question was retained, and it proved to be quite informative. 

 

DO design your survey to collect the most reliable, accurate, objective, and useful 

information possible. 

 

6. DON’T assume that your survey will never appear in court.  

 

DO handle the data, written comments, and summary reports as if they will be used 

by an aggrieved employee as evidence in court. Increasingly in litigation anything on 

paper, e-mail, phone slips or other modes of informal communication is being 

subpoenaed, reviewed and used. Many companies do not understand this and end up 

with e-mails where employees were simply trying to blow off steam but which, when 

read in court, condemn the employer. Moreover, it’s important to realize that—as 

much case law shows—either party can reclassify and re-analyze comments as they 

choose once a trial is underway. 

 

7. DON’T panic or assume that workplace surveys are simply not worth the risk of 

litigation.  

 

DO begin amassing evidence of your assessment’s validity and reliability even before 

your survey or assessment begins collecting data. For example, it is wise to build an 
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archive of published research from reputable journals showing that the parameters 

measured by your survey (e.g., employee engagement) have a causal linkage to a 

specific measurable outcome (e.g., better productivity) so that you can provide an 

airtight, rational basis for job actions resulting from your assessment. After your 

assessment is running, begin to collect evidence of the linkages that logically should 

be observed. For example, your assessment of the corporate culture should predict 

high staff retention and low rates of employee grievances. It is important to remember 

(as Clermont & Schwab point out in their Harvard Law and Policy Review article of 

2009) that because 70 percent of all employment discrimination cases—the cases that 

most frequently involve workplace assessments—are settled out of court, your 

survey’s evidence of validity may actually provide your most important legal 

protection. It can demonstrate to potential litigants that, despite the assessment’s 

imperfections, it still has more than enough validity and reliability to meet current 

legal requirements for objectivity, accuracy, and job relevance. 

 

8. DON’T keep all your raw data in house.  

 

DO use an outside vendor to store these data and generate reports so that access to the 

line-by-line data is not available to anyone except the third-party vendors that you 

hire. For example, in our recent work with Northwestern Mutual, we had to get the 

raw survey data from a third-party vendor who was responsible for maintaining NM’s 

archive. Although this required an intermediary step, it ensured that no one could gain 

access to the raw data without going through the executive team and the legal 
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department—a sound approach that kept confidential information tightly controlled 

but still available when needed. This is especially important for any facility subject to 

Freedom of Information laws. If data are properly kept off-site by a retained law firm 

there is a better chance of arguing protection (attorney work product) for the data in 

response to a Freedom of Information Act request. 

 

9. DON’T collect useless data that give your corporation nothing other than increased 

legal exposure; your assessment should not function as a substitute for your employee 

handbook, nor should it be viewed as a sourcebook for a vast and unending 

anthropological essay or a gripe session. 

 

DO collect data on topics if and only if you can make sensible changes in working 

conditions and policies based on those data. 

 

10. DON’T allow your company’s assessments to become a hodgepodge of disconnected 

or redundant tools that “survey people to death.”  

 

DO build a comprehensive set of coordinated assessments that use similar language 

for talking about a core set of critical issues that are part of your company’s mission, 

such as communication, customer service, leadership, teamwork, and fairness. If 

handled properly, all your assessments will work together, without redundancy, while 

maintaining clear links to the “hard” objective metrics that are critical for evidence-

based decision making. For example, Edison International is currently redesigning its 
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assessments to follow the company’s competency models for managers and 

executives. When the project is completed, the assessments for screening new hires, 

evaluating employee performance, conducting exit interviews, and surveying the 

corporate culture will all use the same language and the same survey format—a 

feature that will enhance legal protections and provide better mobility for employees 

while improving talent management across the corporation. 

 

11. DON’T let your survey vendor reclassify the assessment’s data by putting responses 

into a “top-box” where, for example, responses of “Very Satisfied” and “Somewhat 

Satisfied” are arbitrarily reclassified so that results are converted into percentages of 

respondents who do or do not feel a certain way. This is a notoriously problematic 

approach creates unnecessary resentment and provides few avenues for action plans 

because it implicitly classifies people into categories (e.g., hi-potentials vs. low-

potentials, engaged employees vs. disengaged employees, etc.) that typically hinge on 

personality traits or character.  

 

DO keep your wits about you and stay focused on the practical purpose of the 

assessment at hand—something that is impossible to do if your results arbitrarily 

classify employees into categories that don’t lend themselves to remedial 

interventions. Courts are kind to companies that use assessments as legitimate tools 

for gathering objective evidence about behavior; they are much less patient with 

employers who use surveys to classify employees into boxes. It is a distinction that 

passes almost unnoticed in the business world, but jurors deliberating outside the 
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walls of your corporation do notice the difference. Here especially common sense in 

the use and interpretation of surveys is critical. Ask yourself not just how you see the 

data but how others would see it.  

 

12. DON’T assume the results will be forgotten, ignored, or dismissed.  

 

DO formulate every step of the process with one goal in mind: building an objective 

assessment that will improve working conditions and corporate performance 

simultaneously. 

 

13. DON’T allow a manager to overreact if an employee initiates a discrimination 

complaint resulting from your company’s assessment.  

 

DO take extra steps to ensure absolute, well-documented fairness for the potential 

plaintiff because—even in cases where the grounds for claiming discrimination 

are very weak—the plaintiff may prevail and benefit handsomely (as BNSF v. 

White shows) if any retaliation is taken against the employee after his or her 

initial complaint. It’s imperative to note that recent changes in the law make 

retaliation suits relatively easy to win…even in cases where the initial 

discrimination lawsuit has no legal foundation whatsoever. 

 

The days of slow, expensive surveys are over. Unquestionably, it may be sensible for 

corporations to use the new and inexpensive Web-based surveys that are now available. 
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Nevertheless, recent court cases involving these do-it-yourself assessments highlight the 

fact that it is imperative to prepare for the increased legal risk that this new technology 

entails. Arguably, (as Donohue & Siegelman point out in their 1993 Southern California 

Law Review article) the same macroeconomic factors that now make these tools more 

attractive to corporations—such as increased competition and high unemployment—may 

also make employees less reluctant to sue their employers. So, by all means, help your 

corporation save money and time by adopting this new technology. However, as Thomas 

Sackville wisely advised nearly 500 years ago:  “Hope for the best… but prepare for the 

worst.” Take sensible, ethical, effective, steps immediately to keep your assessment—and 

your company—out of court. 
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