Slings and Arrows
Two new engagements for my expert testimony services in the past week, where the exact same allegation of malpractice is present, gives me great cause for concern. This also causes me to reflect on why I do this work, and apart from being well paid to do it, what I hope to accomplish.
When, in 1993, a private investigator appeared at my mortuary in search of help for a family who had issues with a funeral provider in our area, my first impulse was to pass. After all, I thought, who wants to stand up in court and testify against colleagues. Having had my share of “difficult families”, how was I to know who was telling the truth here? Most importantly I wasn’t sure I wanted to be put in a position to pass judgment on someone else. I was then and am today, a very imperfect person, although I’ve always done my best to maintain a high degree of proficiency in my profession. I wasn’t sure it was my place to do this. The firm mentioned was not owned by friends of mine, nor were they members of any associations of which I had served as an officer, but still I was reluctant.
Not getting anywhere with me, the investigator asked me if I would permit the attorney to talk to me, and I agreed, but had made up my mind that I would decline. When the attorney called, with the client family in the background, I listened politely to what they alleged went down. If they fabricated even half of what they related, I knew they were mistreated, and badly. The attorney asked me this question.” If we can’t get someone to testify as to what is “reasonable” conduct in the funeral industry, how can a jury possibly determine if there has been deviation from that “standard?” If a jury can’t learn the standard, how can these people get redress? In all aspects of jurisprudence, expert witnesses serve just that purpose. She convinced me that the jury, not I would be deciding the facts, based on evidence. I was not sitting in judgment of anyone, simply giving my opinion of what was usual and customary behavior. I agreed to serve.
Nothing is ever as simple as first presented, and attorneys in advocacy of a client’s cause can “forget” to disclose details, like a second funeral provider was named in that suit,(without merit).That firm was owned by friends of mine. They were people who I trust and respect, to this day .I knew they would never have had a part in this. Turns out they were named simply because they were called first, before the family switched to the firm that had mistreated them. I notified counsel that I would not offer testimony against the firm named without merit, and in deposition, offered sworn testimony as to the sterling reputation enjoyed by that firm, testifying that I would use that firm for service for my family, if the need arose. The case settled. Several years later, at a social function, one of the younger family members of the “sterling” firm asked me why I testified against them, when they had done nothing wrong. Obviously, the attorney representing them never informed them of or copied them on my testimony, which exonerated them. Because I have such respect for this family, I felt badly for a long time, but finally got a chance to tell one of my contemporaries in that firm the true story, but it was years later.
I assumed that this was a once and done thing, but find myself seventeen years later being immersed in both the defense of colleagues I feel have been wrongly targeted by specious clients, as well as avocation of the needs of those who have been badly served by my profession. The judgment call involved when deciding to accept a case offered, or not, is not a function of my feeling superior or thinking I am one bit better than anyone else, but rather, is the conduct under dispute reasonable, or not, based on my experience. A jury decides facts. I decide if I can render honest service to those requesting it from me. More times than not, I tell defense attorneys that I can’t help, because I can’t support the client’s behavior. Likewise, I most often tell plaintiff counsel that based on my experience; I don’t feel the client suffered mistreatment. In other words, I call them as I see them, based on what I’m given, or am told. If I find I’ve been mislead in any way, I’m out of the case. I have written courts and withdrawn. I don’t interact much with other experts in our field, but one with whom I spoke basically told me they act the same way, when determining what cases to take.

Litigation by its nature is combative. Everyone is entitled to a defense. Everyone is entitled to advocacy if wronged. Who has to pay is a matter for the jury. To do what I think is the right thing; I have to take some salvos from time to time. One expert in opposition referred to me at trial as a “hired gun for the insurance companies and the funeral industry”. Since that expert was likewise paid to offer opinion, did they not consider themselves hired? Not surprisingly, I’ve been labeled a “perfectionist who tries to impose his standards on funeral providers”. You just can’t win! 

I’m sad that the need for people like me exists. I’m heartened by the fact that I can help good operators from being wrongly penalized and deserving members of the public from being victimized. I’m tired of every excuse short of “my dog ate the homework” being used to justify poor professional practice. I’ve very tired of operators refusing to admit fault, but I’m equally disappointed at consumers who make unreasonable demands and waste time and money with frivolous lawsuits. As long as these conditions exist I guess I can feel that what I do has some relevance. As long as they keep calling, I’ll step up to the plate.
