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I. INTRODUCTION

This paper addresses the areas of cognition and memory in the
context of the ability to create a will and engage in estate planning.
It provides an overview of these mental functions, focusing on
some of the ways identifiable deficits in these functions can affect
testamentary and contractual capacity.

A. The Foreseeable Need for Estate Planning for an
Aging Population

In 20ll, 13% of the U.S. population (or 40.3 million people) is
over age 65, and the first 2.8 million ofthe 75 million member "baby
boom" generation turns age 65. Of California's population, 1l.4%
(or 4.25 million people) is over 65.1 According to the Governor's
Summary Budget 20ll-20l2, this geriatric age group is projected to
grow at a rate of 17.2% over the next 5 years.2 By 2030, the U.S. is
projected to have 72 million people over 65 years old, comprising
almost 20% ofthe population.3 Based on 2007 data, baby boomers
are estimated over the course of their lifetimes to receive $8.4
trillion by way of inheritance, with only $2.4 trillion of that amount
having already been received.4 Many of the documents needed to
transfer this wealth have yet to be created. Baby boomers, in turn,
will require their own estate planning documents.

The process of creating or modifying a will or trust typically
involves utilizing the services of an estate planning attorney. It
may rightfully be assumed that the specialist involved will want
to provide a product that satisfies the wishes of the client and will
not be challenged and overthrown at some future time. Careful
planning is especially relevant in the current litigious cultural
milieu in which disgruntled individuals may choose to initiate legal
actions to challenge estate plans that are not congruent with their
wishes and expectations. Challenges become more likely as the
size or complexity ofthe estate increases, when there are significant
conflicts among family members, or when testators alter relatively
long-standing plans toward the end of their lives. Therefore, it
serves the needs of both client and professional to ensure that the
client has the requisite capacity to effect a proposed plan.

B. Raising the Question of Capacity

The estate planner should be cognizant of the mental capacity
of any client, and especially when the client is an older person.

Older individuals may recognize the beginnings of impairment
and expressly inform the planning attorney that they wish to
direct the disposition of their estates before cognitive problems
worsen. Commonly, however, people fail to recognize problems
with memory and cognition in themselves. Sometimes family
members notice the decline before the individual elder does and may
instigate the planning process on behalf of the elder. But, fueled
by stereotypes of older individuals as absent-minded, forgetful, or
confused, family may just as commonly disregard noticed defects
as "normal aging." Particularly when the changes occur slowly,
spouses, children, friends or associates may adjust to signs of
mental decline without being particularly aware of doing so. They
may accept the elder's ongoing but only superficially appropriate
conversations or social niceties as proof that an individual remains
cognitively intact.

Hence, the estate planner may be the first person to recognize
the possibility of impairment. In the course of discussions with the
client, the planner may notice the client behave, say, or do things
that strike the planner as strange or unexpected. The client may
exhibit lapses of attention or memory, make illogical or inaccurate
statements, or show unusual emotionality or confusion. The elderly
client may not be able to articulate why he or she now wishes to
create or change an existing will or trust.

The presence of impaired orientation, memory problems
or reduced comprehension, or the existence of delusions or other
mental symptoms, do not in and of themselves mean that a person
lacks contractual or even more basic testamentary capacity. Rather,
it is the nature and degree of the impairment, and the relation of the
impairment to the mental demands of the act, that determine an
individual's capability to perform a given act.

Given that questions may be raised in the future about the plan
and that the planner may even be required to attest in court as to the
capacity ofthe individual at the time the document was created, the
planner may enhance his or her expertise and function by learning
to recognize certain indices of incapacity and to take appropriate
steps when they are present.

In raising practitioners' awareness'ofissues of testamentary and
contractual capacity, it is not the intent of this paper to suggest that
estate planners need to be mental health experts in order to create
defensible documents. Rather, the goal is to alert the practitioner to
some of the signs that may signal a need to take additional steps to
protect the client and help ensure the viability of the work product.

This paper will discuss ways to recognize potential
problems with mental functioning that may affect testamentary
and contractual capacity, including problems with alertness,
orientation, awareness and attention, short and long term memory,
understanding, comprehension, judgment and decision-making,
and recognition of delusions. It will suggest ways to incorporate
elements of a capacity assessment into the interview process that
will not be obvious, condescending or offensive to the client. It
will suggest considerations for identifying the point at which the
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