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In matters involving corporate debtors, the 
Bankruptcy Code looks to applicable state cor-
poration law regarding, e.g., the corporation’s 

existence in good standing and its governance. If 
state mandates are not followed, other parties (such 
as creditors) may object, but there is little required 
in the way of affirmative representations by a cor-
porate debtor other than its petition stating it is a 
corporation and where it is incorporated. 
 In nonbankruptcy areas of the law, there is a 
robust discussion about director independence and 
when it is required, whether for regulatory compli-
ance and/or because the board is considering deci-
sions involving insiders, etc. However, the Code is 
silent on the issue of director independence, even 
though a corporate debtor may face decisions that 
would raise issues outside of bankruptcy (e.g., 
determinations regarding claims and interests of 
insiders, possible investigation of claims against 
insiders, etc.). 
 Since bankruptcy attorneys are often knowl-
edgeable about corporate law, they often recom-
mend that a debtor preparing to file for bankruptcy 
appoint one or more independent board members, 
especially where it is anticipated that the board will 
face decisions regarding insiders, even though bank-
ruptcy court challenges regarding director indepen-
dence in such situations are rare. Board vacancies 
could also arise when incumbent board directors 
resign rather than remain on the board through a 
bankruptcy proceeding.
 It is therefore perhaps not surprising that 
there has arisen a cadre of “repeat directors” 
who have served multiple times on the boards 
of bankrupt companies, having joined the board 
for that purpose, often shortly before or after 
the bankruptcy filing. These directors might 
be current or former turnaround profession-
als, or have otherwise gained knowledge of the 
bankruptcy process through their careers. Since 
there are several large law firms that regularly 
serve as debtor’s counsel in high-profile cases, 
it is also not surprising that these law firms 
may repeatedly reach out to the same potential 
board candidates.
 A recent paper coauthored by Prof. Jared A. 
Ellias of the University of California Hastings 

School of Law has raised concerns about this 
phenomenon of repeat directors, i.e., whether 
they may have been selected in order to pursue 
certain outcomes, e.g., involving the bankrupt-
cy claims of insiders, whether potential claims 
against insiders will be pursued, etc. The authors 
state that although these independent directors 
“claim to be neutral experts that act to maximize 
value for the benefit of creditors, they suffer from 
a structural bias because they are part of a small 
community of repeat private-equity sponsors and 
law firms.”2 There is danger, the authors argue, 
that these repeat directors might be biased toward 
the views of the pre-petition shareholders who 
appointed them — who may be private-equity 
firms and therefore in a position to appoint them 
to other boards in the future — as well as biased 
toward the views of debtor’s counsel, who have 
been engaged by these shareholders and may rep-
resent them regularly in such situations.
 Interestingly, the study includes empirical 
research into the outcomes of cases where repeat 
directors were involved, and since their findings 
suggest lower recoveries for creditors in those 
cases, they propose that there should be require-
ments for approval by creditors and/or the bank-
ruptcy court regarding the appointment of indepen-
dent directors during the bankruptcy proceeding, as 
well as any appointments that occurred pre-petition. 
As a prefatory point, we applaud the application of 
empirical-research techniques to questions about 
bankruptcy processes. All too often, we rely on pur-
ported “best practices” that seem to look and feel 
right, but there has been little or no real evidence 
shown that they are. We therefore hope that our 
views, while they may diverge from those of Prof. 
Ellias and his colleagues, nonetheless show proper 
appreciation for the empirical work that was done 
and the valuable discussion it has engendered.3 We 
sincerely hope that there will be more empirical 
research done on bankruptcy proceedings, and find-
ings published that will be helpful in determining 
what works and what does not.

Kenneth A. Rosen
Lowenstein Sandler LLP
Roseland, N.J.

Corporate Governance 
and the Bankruptcy Code

1 The views expressed herein are those of Mr. Rosen alone and are not necessarily shared 
by other persons at Lowenstein Sandler LLP.

20  March 2022 ABI Journal

Howard Brod 
Brownstein is 
president of The 
Brownstein Corp. 
and regularly 
serves as an 
independent board 
member. Kenneth 
Rosen is a partner 
with Lowenstein 
Sandler LLP and 
chair emeritus of the 
firm’s Bankruptcy 
and Restructuring 
Department.

2 Jared A. Ellias, Ehud Kamar & Kobi Kastiel, “The Rise of Bankruptcy Directors,” European 
Corporate Governance Institute, Law Working Paper No.  593/2021, UC Hastings 
Research Paper Forthcoming, Southern California Law Review (2022), available at  
ssrn.com/abstract=3866669 (unless otherwise specified, both links in this article were 
last visited on Jan. 20, 2022).

3 Prof. Ellias’s paper was the focus of a “Town Hall” program in which he and the authors 
of this article participated on Jan.  12, 2022, available at turnaround.org/content/tma-
town-hall-leading-through-crisis-january-12-2022.

Coordinating Editor
Howard Brod 
Brownstein
The Brownstein Corp.
Conshohocken, Pa.



 We should also point out that drawing a correlation 
between the involvement of repeat directors and the lower 
recoveries in cases where such directors were involved has 
some serious potential imperfections. We do not see evidence 
that other potentially important variables were controlled for, 
such as the industry involved, the pre-petition condition of the 
debtor (“How big was the hole?”), and in general how the case 
might have otherwise turned out. Their empirical research is a 
beginning, but it is far from conclusive, in our opinion.
 Turning back to the proposals of Prof. Ellias and his col-
leagues to amend the Bankruptcy Code to require creditor 
and/or court approval of appointments to a debtor’s board, 
we respectfully disagree. We see the authors’ point that these 
repeat appointments may raise concerns about bias and inde-
pendence, and we believe that all of us in the bankruptcy com-
munity agree that we need rules and practices that result in 
as little doubt as possible concerning the integrity of the pro-
cess and the fairness of the result. Bankruptcy, by its nature, 
involves the impairment of pre-petition interests and compro-
mise, so we all benefit from there being as little “noise” as 
possible about the reliability and ethical strength of the pro-
cesses followed to reach a conclusion. Everyone involved in 
the bankruptcy process has a stake in keeping it free of cor-
ruption and undue influence, and the necessity for the indepen-
dence of board members should be viewed in that context. 
 That being said, we believe that it is serious “overkill” to 
start requiring creditor or court approval for board changes of 
debtors. We believe that parties in a bankruptcy proceeding 
already have standing to object to a debtor’s actions on the 
basis of applicable state corporate law — or any applicable 
federal or other regulatory scheme affecting corporate gover-
nance — allegedly not having been followed. This includes 
instances when the independence of a debtor’s board mem-
bers — where such independence is required — may be in 
doubt. That is a legitimate subject of inquiry that should be 
brought before the court. 
 However, in order to enable parties to effectively exercise 
their right to bring up this issue (if indeed such an issue may 
exist), we agree that disclosure should be required about any 
relationships among the debtor’s board directors and others 
involved in the case, both parties and professionals. Pursuant 
to § 327, professionals in a case are already required to dis-
close “connections” to other parties and professionals, so that 
all parties and the court can be satisfied regarding their lack of 
any bias that might result therefrom. This concept of “connec-
tions” intentionally transcends relationships that might give 
rise to a requirement for a waiver under state law, e.g., for a 
law firm that may represent both parties in a transaction. While 
a debtor’s board directors are not bankruptcy professionals — 
they may be so in their “day job,” but that is not their role in a 
bankruptcy case where they serve on the debtor’s board — the 
concept of “connections” is appropriate here, since it is pre-
cisely those types of relationships that might be at issue.
 Note that it is not our intention to prevent law firms from 
repeatedly calling upon prospective board members who have 

previously served in that role, whose performance and degree 
of professionalism they know well, and who are what they feel 
the debtor needs in this circumstance. Indeed, it is considered 
a “best practice” in nonbankruptcy corporate governance to 
regularly review board composition in light of the company’s 
current and expected needs, and to make appropriate additions 
or changes to the board. Therefore, a company in or approach-
ing bankruptcy likely needs a “refresh” of its board composi-
tion, and it may be difficult to find prospective directors who 
are willing to serve in a challenging board situation such as 
a bankruptcy proceeding, and who are knowledgeable about 
bankruptcy processes. Therefore, the phenomenon of repeat 
directors and leading debtor law firms introducing them is not 
itself a problem, there just needs to be more disclosure so that 
any potential issues can be surfaced and dealt with individu-
ally. Law firms introducing repeat directors should anticipate 
questions and provide meaningful disclosure up front to help 
head off any unwarranted inquiry and delay. 
 To grant creditors blanket approval authority over a debt-
or’s board appointments is to go down a slippery slope — and 
perhaps a rabbit hole! — toward involving a nondebtor party 
in the debtor’s affairs. Instead, with fuller disclosure, credi-
tors and others could inquire further and, if indicated, object 
to the court that state law governance requirements have not 
been fulfilled, following which the court could require the 
debtor to take appropriate action regarding its board composi-
tion, or even consider appointing a chapter 11 trustee.
 We believe that requiring this disclosure might be help-
ful in other ways as well. Debtors approaching or in bank-
ruptcy might take more seriously the requirements of their 
applicable state law on governance, especially regarding 
director independence for certain board actions. Law firms 
might avoid reappointing directors whose prior board roles 
and performance thereon might be even controversial, let 
alone vulnerable to attack, since they will desire as smooth 
a process as possible for their debtor client. If a repeat direc-
tor’s actions in previous cases demonstrate their indepen-
dence (e.g., by having properly handled the claims of insid-
ers and pursued claims against insiders, where warranted), 
these facts could be included in the disclosure, which could 
increase overall confidence in the process. 
 The exact requirements for disclosure and where they 
should appear can be the subject of further discussion. Local 
rules of bankruptcy practice might be the appropriate place. As 
stated above, it is not our intention to modify § 327 to include 
the debtor’s board members, since they are not involved in the 
case as professionals, even if that is their background. 
 It is our hope that this discussion pays proper respect 
to Prof. Ellias and his colleagues for surfacing a legitimate 
area of (at least theoretical) possible concern, as well as for 
demonstrating how empirical research into bankruptcy case 
outcomes can help inform and improve the discussion, and 
to those repeat directors who have served faithfully and ful-
filled the requirements of director independence (we hope 
this includes all of them!).  abi
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