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Case law has questioned the enforceability of waivers due to deficiencies in two categories: whether the 

defendant took reasonable steps to bring notice of the waiver and its contents to the attention of the 

plaintiff, and whether the waiver contained key design flaws. This report presents a case study on an 

accident at a recreational sports facility. An analysis was conducted on two versions of the facility’s waiver 

from a human factors perspective. The analysis reveals the application of forensic human factors concepts 

to waiver design and the influence that improperly designed waivers can have on sports and recreational 

injury lawsuits. 

 

INTRODUCTION 

 

To avoid personal injury lawsuits, sports and recreational 

facilities have patrons sign a waiver before participating. 

Contract law applies to waivers, setting legal requirements 

surrounding the parties and deeming the parties bound to the 

terms on the contract. Case law, in particular in Canada, has 

long argued the enforceability of waivers back and forth, 

depending on whether the defendant took reasonable steps to 

bring notice of the waiver and its contents to the attention of 

the plaintiff (Olah, 2015). The existence of a waiver alone 

does not guarantee enforceability. Two aspects of the waiver 

that can be assessed include its presentation to the plaintiff and 

its contents. If problematic conditions exist with either aspect, 

the waiver may be deemed unenforceable.  

Assessment of the waiver’s presentation can include the 

medium of presentation (i.e. paper or electronic) and the 

timing of presentation (i.e. adequate time for review or not).  

Regarding waiver contents, waivers must be designed 

such that they are clear, explicit, and comprehensible in all 

essential details (Schoepfer, 2000). Case law has assessed 

whether waivers are lengthy, ambiguous, difficult to read, or 

difficult to understand (Olah, 2015). For warnings in general, 

key design elements include the effective use of fonts and 

formatting such as text size, colour, layout, capitalization, and 

bold/italicized letters for emphasis of keywords (Rogers, 

2000). These design elements can also ensure that waiver 

contents, particularly exculpatory language, are adequately 

conspicuous and brought to the patron’s attention.  

Due to the nature of sports and recreational activities, 

hazards cannot always be designed out or guarded against. As 

per the hazard control hierarchy (Wogalter, 2019), hazards 

must then be adequately warned against with proper warnings 

and signage. There are often industry standards and reasonable 

expectations for sports and recreational facilities to provide 

signage and instruction to prevent personal injury. Although 

waivers cannot replace warnings, they are perceived as a 

generic alert of possible harm. Therefore, the effectiveness of 

waivers can be assessed similar to that of warnings from a 

human factors perspective. Extensive human factors research 

exists for the proper design of warnings and signage. This case 

study paper will present how those human factors concepts for 

assessing warnings and signage can be applied to assess the 

effectiveness of waiver design. 

 

FACTS OF THE CASE 

 

This report presents a forensic case study analysis of a 

personal injury lawsuit. All identifying features in this case 

study have been changed for anonymity of the parties. In this 

case, the plaintiff ‘Nina’ fell on her head while attempting to 

perform a single front flip into a ball pit at ‘Playground City’ 

in 2012. As a result, she fractured her C6 vertebra which 

required surgical intervention. Single front flips into the ball 

pit were permitted according to the rules of the facility. 

Nina was a 19-year-old nanny who was accompanying 

her employer’s children. She entered the premises with the 

children at approximately 12:35 pm. They were late to meet 

the children’s friends, who had already signed in and were 

having fun in the playground. Before being able to purchase a 

playground ticket for herself, she was instructed to sign a 

waiver. Nina was told she must hurry up or be forced to pay 

for another full hour should she want to stay after 1:30 pm. 

The waiver to participate at that time (the ‘2012 waiver’) was 

digitally presented to Nina on a screen at a walk-up kiosk. 

Nina quickly signed the waiver. The facility has since updated 

the waiver to its current version (the ‘2017 waiver’). 

In this case, defence counsel motioned for a summary 

judgment, arguing that the case be dismissed due to the 

presence of a signed waiver. We were retained to assess the 

utility of the waiver in providing informed consent from a 

human factors perspective, in response to the summary 

judgment motion. This paper will discuss the key differences 

that we found between the 2012 and 2017 versions of the 

waiver, in terms of human factors design, as well as the 

outcome of the case. 

 

DISCUSSION 

 

Lack of high salience formatting 

 

While looking for key words in text, the reader’s eye 

movements are directed by high salience formatting (Macaya 

& Perea, 2014). This includes clearly emphasized features 

such as bullet points, underlining, borders, highlighting, colour 

changes, larger font letters, standalone text or bold font words. 

The use of high salience formatting for conveying critical 

information is extremely important in the design of effective 



waivers, as is for signage, warnings, and manuals. These 

features allow readers to find the most important information 

quickly and focus on it.  

Continuous use of all-caps words within a long 

paragraph does not provide simplicity of reading and can be 

counter-productive. All-caps text should only be used for 

product labels and short instructions, whereas proper 

grammatical use of upper-case and lower-case letters should 

be used for long sentence messages where it is necessary to 

provide punctuation (Woodson et al., 1992). The use of 

continuous all-caps text in the incident waiver was highly 

ineffective, as it decreased readability.  

The 2012 waiver lacked high salience formatting due to 

its overly long and complex paragraphs and lack of standalone 

sections of importance to patrons. The few sections that did 

have continuous all-caps sentences drew the reader’s attention 

 

 
Figure 1: The 2012 waiver lacks high salience formatting, 

compared to the re-written 2017 version of the same section. 

 

away from key waiver information in those paragraphs that 

should have been bolded but were not. For example, in 

paragraph 3 (see Figure 1), one’s eye movements are naturally 

drawn to the all-caps second half of the paragraph. The 

language in that all-caps run-on phrase is complex legalese 

which is unlikely to engage readers further. The beginning of 

that paragraph, which addresses the key elements of “waiver 

to sue” and “risk of injury/death from participating”, is likely 

to be skipped over and not comprehended due to the poor 

formatting. In comparison, in the 2017 version of this 

paragraph, the key phrases are quickly understood from the 

effective high salience formatting (bolded words) of those 

words only. The excessive verbiage was also removed which 

simplified the sentences. 

Another example of poor formatting in the 2012 waiver 

is seen in its concluding paragraph (Figure 2). The use of all-

caps at the end of that paragraph emphasized information that 

was irrelevant to the rest of the paragraph. By incorrectly 

combining these statements into one paragraph in combination 

with formatting emphasis in the last sentence, the reader’s 

focus was taken away from the key element which was waiver 

acknowledgement. This issue was also corrected in the 2017 

version of the waiver.  

 

 
Figure 2: Distracting use of salient formatting in the 2012 

wavier, compared to the re-written 2017 version of the same 

section. 

 

Patrons such as the plaintiff, who would foreseeably be 

in a rush to begin this limited-time recreational activity, would 

be unlikely to notice and consider this binding waiver 

statement if presented with the 2012 form of this waiver. The 

2012 form of the waiver was lengthy and difficult to read. 

The 2012 version of the waiver also failed to explicitly 

highlight the acknowledgement of risks. This is a crucial 

element of a sports or recreational activity waiver that must be 

explicitly and clearly highlighted. The user must be made 

aware of the specific nature of the risks involved with the 

activity. The user must also be made aware that with their 

signature, they release the facility from liability should any 

personal injury occur (excluding gross negligence, which 

waivers do not cover regardless of their wording). The 

categories of potential injuries included must be specific and 

clearly identified.  

The explicit assumption of risks listed in the waiver 

should have been presented in a more salient format, either in 



bold lettering or a bulleted list, but was inserted in a lengthy 

paragraph that proceeded to address employee limitations (see 

Figure 3). This issue was corrected in the 2017 version of the 

waiver, where the assumption of specific risks was easily 

identifiable in bold lettering.  

 

 
Figure 3: Excerpts from the 2012 and 2017 waiver section on 

assumption of risk.  

 

In terms of the content of list of risks, the 2012 waiver 

stated in general that playground activities can result in injury 

or death, and then proceeded with a more specific list of risks 

of participating (Figure 3). The list specified “broken wrists, 

ankles and legs” as possible injuries that can occur from the 

playground activities. It then specified that risks include 

“participants falling on each other resulting in broken bones 

and other serious injuries” and that “flipping, running and 

bouncing off the walls can cause serious injury”. An issue 

with this list is that it did not specify what the serious injuries 

by flipping could entail, such as “broken bones”, “paralysis” 

or “spinal injury”. Though the list included “broken bones”, it 

was specified to occur only if participants fell on each other.  

Regarding the case in question, the waiver did not 

mention that landing on one’s head or neck in the ball pit, as 

one often does when executing a flip, can result in injury. A 

layman patron might reasonably assume that such spinal 

injuries can result from landing incorrectly on the edges of the 

ball pit or surrounding floors, which are rigid, but not from 

landing incorrectly in the ball pit, which is fluid and 

absorbing. Reasonable steps were therefore not taken by the 

facility to warn its patrons of the injuries that can occur from 

head or neck landings in the ball pit. The possibility of spinal 

injury from head or neck impacts in the ball pit should be 

listed as a risk within the waiver’s explicit assumption of risk 

clause. This deficiency still exists in the re-written 2017 

version of the waiver, and should be corrected. We identified 

that ongoing deficiency in our formal report on this case. 

 

Overly complex lexicon 

 

When presented with text that begins with lexical 

complexity, uncommon words, and long length words (in this 

case, ‘legalese’), it will take readers much longer to process 

the given information due to increased fixation times (Rayner, 

1986; Rayner, 2011). As a result, readers will tend to lose 

focus and begin to skim the text in search of familiar words or 

phrases that reveal the primary message. This is why industry 

professionals and human factors experts emphasize the 

importance of clear and concise wording on signage and 

warnings. Waivers, having a similar need to convey critical 

information (i.e. risks and limited liability) as quickly and 

clearly as possible, should not be an exception. While it is true 

that waivers are legal documents that inherently require 

certain ‘legalese’ phrases, this should not detract from the 

reader’s ability to quickly find the necessary information for 

informed consent.   

The 2012 waiver began with two lengthy sections of 

legalese and corporate abbreviations, with legal coverage 

intentions and no clear message to patrons (Figure 4). Already 

by this early stage of the waiver, patrons would unlikely be 

engaged to continue reading the waiver and would tend to lose 

focus, especially when in a rush.  

 

 
Figure 4: Opening text of the 2012 and 2017 waivers.  

 

In the 2017 version of the waiver, the first two sections 

are significantly improved from a human factors perspective 

in both simplicity and comprehension by briefly stating the 



introductory purpose of each section in simple language, with 

only a few words. The beginning of the 2017 waiver is likely 

to be read by patrons and is likely to keep them engaged in 

reading the rest of the waiver, whereas the beginning of the 

2012 waiver is likely to cause patrons to lose focus and 

become disinterested in reading the remainder of the waiver, 

rendering it ineffective. 

Similarly, the subsequent sections of the 2012 waiver 

were written with lexical complexity, uncommon words, and 

run-on ‘legalese’ sentences. These overly lengthy and 

complex paragraphs were unlikely to be read or understood by 

patrons visiting the facility for recreational purposes, with no 

intention of becoming involved in a lawsuit. Figure 5 

illustrates one of many such paragraphs in the 2012 waiver. 

This paragraph was simplified to a single sentence in the 2017 

waiver with all ‘legalese’ and unnecessary jargon eliminated.  

 
Figure 5: Example of excessive verbiage and legalese in the 

2012 waiver that was removed in the 2017 version.  

 

Inappropriate font choice 

 

The font of the 2012 waiver had serifs and uneven stroke 

widths and in 2017 the font was updated to one with neither of 

these features (Figures 1-5). Though research has shown that 

sans serif fonts do not produce any advantage during letter or 

word processing, serifs can act as noise and interfere with 

legibility in some situations (Perea, 2013). It is recommended 

that for greatest legibility, font styles with serifs and uneven 

stroke widths should not be chosen for signage and warnings 

(Woodson et al., 1992). For example, traffic signage is 

designed in this manner for increased legibility and quick eye 

fixation times. For warning signs in general, sans serif fonts 

are recommended for those with low vision and dyslexia 

(Kitchel, 2019; BDA, 2018). As such, the font chosen for 

waivers should ideally be sans serif also, which has the 

greatest legibility for all patrons in all conditions. The font 

choice of the 2012 version of the waiver was more difficult to 

read and would have taken more time for some patrons to 

understand and process. 

 

Readability 

 

The average reading comprehension level for North 

American adults is between sixth and eighth grade (Cardinal 

& Seidler, 1994). This is supported by evidence indicating that 

adults read five grade levels below their highest year of 

completed school (Doak & Doak, 1980). As such, waivers 

requiring age of majority signatures (i.e. over 18 years, such as 

this case) should be written at or below the eight-grade level 

of reading comprehension.  

In the study of human factors, readability tests can be 

used to assess specific sections of text or warnings and 

estimate the reading comprehension level (in years of 

education) that a reader will require to understand that section 

of text. Typical factors in these tests are average sentence 

length and word length.  

The SMOG Readability Formula (McLaughlin, 1969) is 

one of the most commonly used readability tests. The SMOG 

Formula uses 3 sample sections of 10 sentences, counting the 

number of words with 3+ syllables. The 2012 waiver was 

analyzed using the SMOG test as was found to be written at a 

reading comprehension level of approximately 16 grade level 

years (i.e. 4 years of education beyond Grade 12). This means 

that the text of the 2012 waiver would not be expected to be 

understood by those without a completed 4-year post-

secondary degree.  

As a secondary check, the Flesch-Kincaid Reading Ease 

Formula (Flesch, 1948) was used to assess the reading 

comprehension level of the incident waiver. This test uses the 

total number of words, sentences, and syllables in assessing 

the section of text. Using this test, the 2012 waiver was found 

to be written at a reading comprehension level of 

approximately 14 grade level years (i.e. 2 years education 

beyond Grade 12). This test result is within reason of the 

previous result using the SMOG Formula. As such, based on 

both tests, the 2012 waiver would not likely be understood by 

those with less than two full years of post-secondary 

education.  

Based on these findings, the language and sentence 

structure of the incident waiver was far too complex to be 

understood properly by an average adult patron at the facility, 

who would have a comfortable reading comprehension of only 

eighth grade as discussed above. This quantitative analysis 

further supports our findings above that the incident waiver 

was ineffective for patrons of the facility. 

 

 



CASE OUTCOME 

 

The summary judgment motion against the plaintiff was 

heard and dismissed at the Superior Court level. Plaintiff’s 

counsel was successful in defending the motion and having the 

case proceed to a full trial. The court ruled that there was a 

genuine issue requiring trial to determine if the waiver was 

enforceable or not, based on the two general aspects of 

waivers outlined at the start of this paper: presentation of the 

waiver and its contents.  

The court ruled that based on the evidence presented, the 

important sections of the waiver failed overall to ‘capture the 

attention’ of the plaintiff, and that those sections were later 

changed by the defendant to be more noticeable. The court did 

not rule on the individual human factors deficiencies that were 

outlined, leaving that task to the trial judge to deal with. From 

a forensic practitioner perspective, it is interesting to note that 

the summary motion judge essentially arrived at the same 

overall human factors conclusion that we reached, while 

attempting to avoid the scientific basis for that finding. In any 

event, the plaintiff was successful in deflecting the motion and 

the ruling has been cited by other cases since. The full trial is 

scheduled to proceed next year.       

 

CONCLUSIONS 

 

In this case, it was found that the waiver presented to the 

plaintiff contained numerous deficiencies from a human 

factors perspective, making it ineffective. The waiver was 

written in a poorly chosen font style, used excessive legal 

terminology and lexical complexity, was written in 

excessively long paragraphs that were unlikely to be read, and 

was formatted without high salience visual cues. These issues 

cause readers to lose attention, be misdirected to nonessential 

information, and be unlikely to retain critical information.  

Based on a human factors analysis, the waiver was 

unlikely to be understood by patrons with a reading 

comprehension level below third year undergraduate 

university. The average reading comprehension level in North 

America is well below that level. Most importantly, the waiver 

failed to explicitly highlight the specific risks associated with 

the activity. The waiver has since been significantly improved 

in almost all of these areas.  

This case study demonstrated how human factors experts 

can apply design concepts from signage and warnings to the 

design of proper waivers. Forensic human factors experts can 

assist the court in assessing the effectiveness of waivers, both 

in terms of presentation and content. This assistance can be 

effective both at the summary judgment level and at trial. 
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