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Introduction:	
	
Clinicians	in	the	sex	addiction	field	are	often	faced	with	clients	who	are	involved	in	child	
pornography.		This	presents	a	challenge	since	it	may	engender	competing	interests,	
priorities,	and	duties	among	these	clinicians.		On	the	one	hand,	the	primary	goal	and	duty	of	
therapists	is	to	help	clients	who	may	be	struggling	with	sexual	problems.		At	the	same	time,	
clinicians	may	feel	a	sense	of	civic	duty	given	that	child	pornography	represents	a	form	of	
child	sexual	abuse.			Further,	since	possessing,	distributing	or	receiving	child	pornography	
is	an	illegal	activity	in	most	countries	around	the	world,	such	behavior	places	a	client	at	
imminent	risk	for	legal	prosecution.			This	article	is	meant	to	clarify	some	of	the	most	
common	legal	situations	related	to	child	pornography	as	experienced	by	clinicians	who	
work	with	individuals	who	suffer	from	hypersexual	behaviors	(e.g.	sexual	addiction,	
compulsive	sexual	behavior).		Less	emphasis	is	placed	on	laws	aimed	at	sexual	offenders	
(e.g.	paraphilias	and	antisocial	activity),	although	in	the	current	climate	any	activity	related	
to	child	pornography	is	viewed	as	a	sexual	offense.		This	article	is	not	a	commentary	on	the	
validity	of	these	laws	or	on	the	morals/ethics	behind	child	pornography.			Rather,	the	hope	
is	that	by	better	understanding	current	child	pornography	laws	and	its	historical	legal	
context,	clinicians	will	have	a	better	understanding	on	what	constitutes	child	pornography,	
what	their	duties	are	civically,	and	what	legal	repercussions	their	clients	may	face.	
	
What	is	Child	Pornography?	
	
The	definition	of	child	pornography	is	complex	since	it	differs	by	state	and	country	and	
spans	decades	of	writings	and	thought	that	interface	history,	ethics,	morals,	science,	and	
law.			For	the	purposes	of	this	paper,	I	will	focus	on	the	definition	per	United	States	Federal	
code	as	it	has	evolved	over	time	to	respond	to	rapidly	changing	technology.	
	
Until	1982,	child	pornography	fell	under	general	obscenity	laws.			In	1973,	Miller	v	
California	(413	U.S.	15),	the	court	ruled	that	obscenity	was	defined	as	“lacking	serious	
scientific,	literary,	artistic,	or	political	value,”	is	"patently	offensive"	and	aimed	at	"prurient	
interests."			This	definition,	however	was	not	encompassing	of	all	forms	of	child	
pornography.		For	example,	in	1982	New	York	v	Ferber	(458	U.S.	747),	the	court	further	
expanded	regulation	on	child	pornography	stating	that	even	if	it	was	not	deemed	legally	
obscene,	there	still	was	no	basis	for	first	amendment	protection	(e.g.	freedom	of	speech)	
for	such	materials.		The	basis	for	this	decision	was	that:	
	

1. The	government	has	a	very	compelling	interest	in	preventing	the	sexual	exploitation	
of	children.	
	



2. Distribution	of	visual	depictions	of	children	engaged	in	sexual	activity	is	intrinsically	
related	to	the	sexual	abuse	of	children.	The	images	serve	as	a	permanent	reminder	
of	the	abuse,	and	it	is	necessary	for	government	to	regulate	the	channels	of	
distributing	such	images	if	it	is	to	be	able	to	eliminate	the	production	of	child	
pornography.	
	

3. Advertising	and	selling	child	pornography	provides	an	economic	motive	for	
producing	child	pornography.	
	

4. Visual	depictions	of	children	engaged	in	sexual	activity	have	negligible	artistic	value.	
	

5. Thus,	holding	that	child	pornography	is	outside	the	protection	of	the	First	
Amendment	is	consistent	with	the	Court's	prior	decisions	limiting	the	banning	of	
materials	deemed	"obscene"	as	the	Court	had	previously	defined	it.		For	this	reason,	
child	pornography	need	not	be	legally	obscene	before	being	outlawed.	

Concurrent	to	the	courts	actions	on	child	pornography,	Congress	began	showing	an	interest	
in	the	protection	of	children	from	sexual	crimes	in	the	Protection	of	Children	Against	
Sexual	Exploitation	Act	of	1977.		This	legislation	made	sexual	activity	with	a	minor	a	
publishable	offense	as	well	as	prohibited	using	children	to	make	pornographic	materials	
for	pecuniary	gain.			The	Child	Protection	Act	of	1984	(Pub.	L.	No.	98–292,	98	Stat.	204	
(1984))	further	penalized	producers	of	child	pornography	even	if	it	was	not	for	commerce.		
In	1986,	following	the	Final	Report	of	the	Attorney	General’s	Commission	on	Pornography	
(“Meese	report”),	congress	passed	the	Child	Sexual	Abuse	and	Pornography	Act	of	1986	
(Pub.	L.	No.	99–628,	100	Stat.	3510	(1986)).		This	law	was	the	first	law	that	introduced	
mandatory	sentencing	for	repeat	offenders	as	well	as	introduced	civil	remedies	for	victims.			

Since,	1986,	there	have	been	many	changes,	challenges,	and	advances	to	the	child	
pornography	laws,	the	most	important	of	which	has	been	how	the	law	has	dealt	with	the	
digital	era.		The	Child	Pornography	Prevention	Act	(CPPA)	of	1996	amended	the	definition	
of	child	pornography	to	include	that	which	actually	depicts	the	sexual	conduct	of	real	minor	
children	and	that	which	appears	to	be	a	depiction	of	a	minor	engaging	in	sexual	conduct.		
Under	this	definition,	even	images	that	were	morphed	or	digitally	created	could	be	
prosecuted	under	the	law.			

In	2002,	this	law	was	challenged	by	the	Free	Speech	Coalition,	a	group	of	individuals	
representing	the	adult	pornography	business	who	argued	that	the	law	was	overbroad	and	
violated	First	Amendment	rights.		In	Ashcroft	v	Free	Speech	Coalition	(535	U.S.	234	(2002)),	
the	Supreme	Court,	in	a	6-3	ruling,	overthrew	the	CPPA	on	grounds	that	it	was	
“unconstitutionally	vague	and	far-reaching.”		Using	examples	from	Romeo	and	Juliet,	
“American	Beauty”	and	the	movie	“Traffic”	the	court	stated	that	"Pictures	of	what	appear	to	
be	a	17-year-old	engaging	in	sexually	explicit	activity	do	not	in	every	case	contravene	
community	standards."			Further,		"The	(Act)	also	prohibits	speech	having	serious	
redeeming	value,	proscribing	the	visual	depiction	of	an	idea	--	that	of	teenagers	engaging	in	
sexual	activity	--	that	is	a	fact	of	modern	society	and	has	been	a	theme	in	art	and	literature	
for	centuries…”		Furthermore,	the	court	commented	how	digitally	created	images	that	



involved	no	real	minor	did	not	have	a	victim	and	records	no	crime.		Given	that	the	main	
purpose	of	restriction	of	speech	under	Child	Pornography	laws	was	to	prevent	the	further	
victimization	of	children,	past	or	present,	in	situations	where	there	was	no	victim,	the	court	
did	not	find	compelling	interest	in	restricting	speech.			While	opposition	to	this	argument	
asserts	that	even	virtual	sexually	explicit	images	of	children	may	“whet	the	appetite”	of	
potential	child	molesters,	the	court	found	little	merit	in	this	as	an	argument	for	limiting	
speech	since	even	toys,	underwear,	video	games,	and	money	can	be	used	for	immoral	
purposes,	yet	they	are	not	restricted	in	society.			Finally,	the	court	struck	down	a	provision	
prohibiting	advertising	speech	that	involved	minors	engaged	in	sexual	activity	since	movie	
trailers	and	descriptions	of	mainstream	media	could	be	considered	illegal	under	such	
definition	even	if	no	sexual	activity	took	place.		(E.g.		the	trailer	for	the	movie	“Titanic”	
would	be	illegal	because	it	suggested	sexual	activity	between	the	two	main	characters	who	
were	both	under	the	age	of	17.)	

The	Ashcroft	decision	marked	the	first	major	set-back	for	anti-child	pornography	laws	in	
the	United	States.			The	Supreme	Court’s	decision	set	up	a	major	obstacle	for	prosecution	of	
child	pornography	cases	in	that	the	government	must	prove	that	the	sexually	explicit	
images	involve	a	real	minor	as	opposed	to	one	that	was	computer	generated.		Of	note,	the	
Ashcroft	decision	still	prohibited	“morphed”	images	since	such	images	were	created	using	
pieces	of	child	pornography	that	involved	real	children.	

In	2003,	in	response	to	the	Ashcroft	decision,	George	Bush	signed	the	PROTECT	Act		(Pub.L.	
108-21,	117	Stat.	650,	S.	151,	enacted	April	30,	2003)	into	law.		This	law	criminalized	a	
visual	depiction	of	any	kind,	including	a	drawing,	cartoon,	sculpture	or	painting"	that	
"depicts	a	minor	engaging	in	sexually	explicit	conduct	and	is	obscene"	or	"depicts	an	image	
that	is,	or	appears	to	be,	of	a	minor	engaging	in	...	sexual	intercourse	...	and	lacks	serious	
literary,	artistic,	political,	or	scientific	value"	(18	USC	§1466A)	By	its	own	terms,	the	law	
does	not	make	all	simulated	child	pornography	illegal,	only	that	found	to	be	obscene	or	
lacking	in	serious	value.		Since	the	passage	of	this	Act,	there	have	been	successful	
prosecutions	of	individuals	possessing	comic	books	and	animated	films	that	depict	minors	
in	sexual	situations	that	have	been	deemed	obscene	(United	States	v	Whorley	No	06-4288	
(2008);	United	States	v	Handley	No	1:07-cr-00030-JEG	(2008),	United	States	v	Kutzner	Rule	
11	Plea	Agreement	(2010)).		However,	these	types	of	prosecutions	are	exceedingly	rare.	

Under	current	law	(18	USC	§2256),	the	following	definition	of	child	pornography	is	now	
accepted	which	addresses	the	concerns	laid	out	in	the	Ashcroft	case:	

…any	visual	depiction,	including	any	photograph,	film,	video,	picture,	or	computer	or	
computer-generated	image	or	picture,	whether	made	or	produced	by	electronic,	
mechanical,	or	other	means,	of	sexually	explicit	conduct,	where—		

(A)	the	production	of	such	visual	depiction	involves	the	use	of	a	minor	engaging	in	sexually	
explicit	conduct;		
(B)	such	visual	depiction	is	a	digital	image,	computer	image,	or	computer-generated	image	
that	is,	or	is	indistinguishable	from,	that	of	a	minor	engaging	in	sexually	explicit	conduct;	or		



(C)	such	visual	depiction	has	been	created,	adapted,	or	modified	to	appear	that	an	
identifiable	minor	is	engaging	in	sexually	explicit	conduct.		

In	this	definition…	

“minor”	means	any	person	under	the	age	of	eighteen	years;   

“identifiable	minor”	means	a	person—		(I)	who	was	a	minor	at	the	time	the	visual	depiction	
was	created,	adapted,	or	modified;	or		(II)	whose	image	as	a	minor	was	used	in	creating,	
adapting,	or	modifying	the	visual	depiction;	and		(iii)	who	is	recognizable	as	an	actual	
person	by	the	person’s	face,	likeness,	or	other	distinguishing	characteristic,	such	as	a	
unique	birthmark	or	other	recognizable	feature;	and	(B)	shall	not	be	construed	to	require	
proof	of	the	actual	identity	of	the	identifiable	minor.			

“sexually	explicit	conduct”	means	actual	or	simulated	(emphasis	mine)	—		(i)	sexual	
intercourse,	including	genital-genital,	oral-genital,	anal-genital,	or	oral-anal,	whether	
between	persons	of	the	same	or	opposite	sex;	(ii)	bestiality;		(iii)	masturbation;		(iv)	
sadistic	or	masochistic	abuse;	or		(v)	lascivious	exhibition	of	the	genitals	or	pubic	area	of	
any	person;		

	“visual	depiction”	includes	undeveloped	film	and	videotape,	data	stored	on	computer	disk	
or	by	electronic	means	which	is	capable	of	conversion	into	a	visual	image,	and	data	which	is	
capable	of	conversion	into	a	visual	image	that	has	been	transmitted	by	any	means,	whether	
or	not	stored	in	a	permanent	format;		
	
The	definition	does	not	apply	to	pornography	that	uses	actual	adults	who	may	appear	or	be	
dressed	as	younger	than	age	18.	(18	USC	§2252A(c)(2))	
	
Take	Home	Points:	
	
1.		The	definitions	of	child	pornography	have	evolved	over	time	based	on	political	and	
cultural	changes	as	well	as	changes	in	technology.	
	
2.		Any	sexually	explicit	image	involving	an	identifiable	minor	(or	even	portions	of	one	
“morphed”)	under	the	age	of	18	is	illegal.	
	
3.		Sexually	explicit	images	depicting	digitally	created	minors	that	are	deemed	obscene	can	
also	be	considered	child	pornography,	even	if	no	real	child/victim	is	present.	
	
What	Is	Illegal?	
	
Possession/Viewing:	
	
Possession	of	child	pornography	has	been	one	of	the	more	controversial	laws	and	has	
traditionally	been	difficult	to	enforce.			It	is	also	the	law	that	is	most	applicable	to	therapists	
serving	sex	addicted	clients	given	that	many	such	individuals	come	to	clinical	attention	



through	impending	investigations	and/or	prosecutions	for	such	behavior.		Sex	addicted	
clients	are	less	likely	to	be	involved	in	activity	more	suggestive	of	sex	offending	behavior	
such	as	production	and	selling	of	such	materials.	
	
Most	states	now	have	laws	prohibiting	possession.	The	current	federal	law	prohibits	
knowingly	possessing…	or	accessing	with	intent	to	view,	any	book,	magazine,	periodical,	
film,	videotape,	computer	disk,	or	any	other	material	that	contains	an	image	of	child	
pornography	that	has	been	mailed,	or	shipped	or	transported	using	any	means	or	facility	of	
interstate	or	foreign	commerce…		or	that	was	produced	using	materials	that	have	been	
mailed,	or	shipped	or	transported	in	or	affecting	interstate	or	foreign	commerce	by	any	
means,	including	by	computer.	(18	USC	§2252A	(a)(5)(B)).	

It	is	important	to	note	that	“knowingly”	modifies	the	entire	clause.		Hence,	for	the	
government	to	win	a	conviction	they	must	prove	that	the	individual	knew	that	they	
possessed	the	material	and	that	they	knew	it	was	child	pornography.		In	previous	versions	
of	the	law,	this	was	challenging	because	the	government	would	have	to	prove	that	an	
individual	who	viewed,	but	did	not	save	or	store	the	images	actually	knew	that	they	were	in	
their	possession.		Defendants	often	would	claim	that	the	storage	on	the	computer	was	
automatic	and	not	in	their	control,	hence	they	did	not	possess	the	material.		Courts	began	
to	counter	this,	stating	that	merely	the	ability	to	reach	out	and	control	the	images	
demonstrated	possession	regardless	if	they	were	stored	on	the	hard	drive	or	not	(United	
States	v	Tucker	305	F.3d	1193,	1204	(10th	Cir.2002),	cert.	denied,	537	U.S.	1223,	123	S.Ct.	
1335,	154	L.Ed.2d	1082	(2003)	("Tucker	II")).			However,	there	was	inconsistencies	across	
jurisdiction	on	whether	cached	images	from	simply	viewing	constituted	possession	(United	
States	v	Stulock	308	F.3d	922	(2002))	The	most	current	version	of	the	law	clarifies	this	by	
criminalizing	even	the	mere	activity	of	access	or	attempting	to	view.		Hence,	a	user	does	not	
have	to	actively	download	or	save	images	to	be	prosecuted.	

In	order	to	demonstrate	that	the	individual	knowingly	possessed	child	pornography,		based	
on	the	Ashcroft	decision,	it	is	the	government’s	burden	to	present	evidence	that	the	
material	involved	a	real	child.		In	order	to	so,	the	government	has	employed	a	variety	of	
techniques	including	establishing	the	identity	of	a	child	through	1)	databases	from	the	
National	Center	for	Exploited	and	Missing	Children,	the	Federal	Bureau	of	Investigation’s	
Innocent	Images	program,	and	the	National	Child	Identification	Victim	Program,	2)	
introduction	of	expert	testimony	that	can	prove	images	were	created	prior	to	morphing	
technology	or	could	not	have	possibly	been	digitally	altered,	3)	embedded	date	in	the	
images	themselves	demonstrating	date,	time	and/or	location	of	production,	4)	expert	
medical	testimony	or	5)	allowing	the	jury	to	decide	simply	based	on	appearance	and	
number	of	images.		All	of	the	above	strategies	have	led	to	successful	prosecutions	(King,	
2004).	
	
In	order	to	prevent	individuals	who	simply	stumble	upon	such	material	on	the	internet,	
there	is	an	affirmative	defense	clause	which	excuses	possessing	less	than	three	images	and	
who	promptly	and	in	good	faith	and	without	retaining	or	allowing	any	person	other	than	
law	enforcement	to	view	or	copy	the	image	destroy	the	image	or	reports	it	to	proper	



authorities.		Hence,	an	individual	who	is	casually	surfing	the	net	or	who	is	unwantingly	sent	
images	via	email	will	not	face	federal	prosecution.	(18	USC	§2252A(d))		
	
Finally,	some	defendants	have	argued	that	sitting	on	their	computer	at	home	accessing	
images	of	child	pornography	on	the	Internet	does	not	fall	under	federal	jurisdiction.		The	
current	law	has	addressed	that	challenge.		Since	computer	parts	and	the	Internet	involve	
interstate	commerce,	virtually	any	case	of	child	pornography	will	fall	under	federal	
jurisdiction.			Even	taking	pictures	in	the	privacy	of	one’s	home	and	developing	them	in	a	
home	studio	could	involve	federal	prosecution	since	camera	parts	and	film	are	items	
produced	with	materials	produced	in	interstate	commerce.		In	other	words,	any	portion	of	
the	child	pornography,	including	individual	parts	of	the	media	used	to	produce	or	depict	it	
that	any	time	has	travelled	across	state	lines	allows	for	federal	involvement.		This	is	
important	since	in	those	states	where	state	law	on	possession	may	be	more	lenient,	state	
district	attorneys	may	turn	cases	over	to	federal	district	attorneys	to	pursue	prosecution.	
	
Distribution/Receipt:	
	
Federal	law	makes	it	unlawful	for	any	person	to	knowingly	mail,	or	transport	or	ship	using	
any	means	or	facility	of	interstate	or	foreign	commerce…	including	by	computer,	any	child	
pornography	OR	to	knowingly	receive	or	distribute	any	child	pornography	or	material	that	
contains	child	pornography	that	has	been	mailed,	…shipped	or	transported	in	or	affecting	
interstate	or	foreign	commerce	by	any	means,	including	by	computer.		Often	times,	
prosecutors	will	prosecute	for	receipt	since	the	penalties	are	stiffer	than	mere	possession	
(18	USC	§2252A(1	and	2))	
	
While	demonstrating	shipment	or	distribution	of	child	pornography	is	relatively	easy	for	
prosecutors,	it	is	often	much	harder	to	prove	knowing	receipt.		This	is	especially	true	in	the	
day	of	automatic	downloading	and	caching	which	may	store	content	on	an	individuals	
computer	without	their	knowledge.		There	are	five	factors	that	courts	rely	on	to	instruct	a	
jury	on	whether	an	individual	knowingly	received	child	pornography:	
	
1.		Whether	images	are	found	on	the	defendant’s	computer	–	in	order	to	receive	images,	
they	must	reach	the	end	user’s	computer	(United	States	v	Irving,	452	F.3d	110,	122	(2d	Cir.	
2006))	
	
2.		The	number	of	images	found	–	the	more	images	on	the	computer,	the	more	likely	they	
were	received.		This	factor	is	important	in	individuals	who	alleged	they	were	sent	child	
pornography	mixed	with	adult	pornography	and	did	not	know	they	were	embedded	within.		
A	reasonable	juror	might	not	find	this	convincing	based	on	the	sheer	volume	of	a	collection	
presented	by	the	prosecution		(United	States	v	Irving,	452	F.3d	110,	122	(2d	Cir.	2006)).	
	
3.		Whether	the	content	of	the	images	was	evident	by	their	name	–		This	helps	demonstrate	
the	“knowingly”	requirement	of	the	receipt	(United	States	v	Payne,	341	F.3d	393,	403	(5th	
Cir.	2003)).	
	



4.		The	defendant’s	knowledge	of	and	ability	of	how	to	access	the	storage	area	of	the	images	
–	If	a	defendant	shows	he	is	going	in	and	out	of	a	subdirectory	to	access	files	it	
demonstrates	he	knew	they	were	being	stored	there	as	opposed	to	an	automatic	process	
(Romm,	455	F.3d	at	997-1001).	
	
5.		The	number	of	times	the	individual	copied	the	images	onto	a	remote	storage	device	–	A	
one-time	copy	of	all	images	might	be	done	automatically	by	a	computer	without	the	user’s	
control	(hence,	not	“knowingly”).		Multiple	copies	of	single	images	might	indicate	that	the	
user	was	selecting	certain	images	to	store	based	on	personal	preferences	(U.S.	v	Miller	527	
F.3d	54,	78	(3d	Cir.	2008)).	
	
The	point	of	this	analysis	is	to	demonstrate	that	clearly	receipt	of	materials	requires	
significantly	more	evidence	and	effort	than	mere	possession.		However,	since	the	penalties	
associated	with	receipt	and	distribution	are	greater	than	those	associated	with	possession,	
sometimes	prosecutors	will	reach	for	this	higher	level.		Clients	under	investigation	for	child	
pornography	charges	need	to	be	prepared	for	such	charges.	
	
Copying/Promoting:	
	
Federal	law	prohibits	any	person	from	knowingly	reproducing	any	child	pornography	for	
distribution	through	the	mails,	or	using	any	means	or	facility	of	interstate	or	foreign	
commerce	or	in	or	affecting	interstate	or	foreign	commerce	by	any	means,	including	by	
computer;	or	advertising,	promoting,	presenting,	distributing,	or	soliciting	through	the	
mails,	or	using	any	means	or	facility	of	interstate	or	foreign	commerce	or	in	or	affecting	
interstate	or	foreign	commerce	by	any	means,	including	by	computer,	any	material	or	
purported	material	in	a	manner	that	reflects	the	belief,	or	that	is	intended	to	cause	another	
to	believe,	that	the	material	or	purported	material	is,	or	contains	an	obscene	visual	
depiction	of	a	minor	engaging	in	sexually	explicit	conduct	or		a	visual	depiction	of	an	actual	
minor	engaging	in	sexually	explicit	conduct	(18	USC	§2252A(3)(A	and	B)).	
	
The	pandering	portion	(“advertising,	promoting,	presenting”)	of	this	statute	came	under	
scrutiny	in	a	case	of	United	States	v.	Williams	(553	U.S.	285	(2008)).		In	this	case	a	
gentleman	pandered	child	pornography	to	a	secret	service	agent	and	ultimately	pled	guilty	
to	possession.		However,	the	pandering	clause	was	challenged	under	free	speech.		The	11th	
Circuit	of	Appeals	deemed	the	pandering	clause	unconstitutional	because	criminalizing	the	
mere	belief	that	material	was	objectionable	seemed	to	violate	First	Amendment	protection.	
	
The	Supreme	Court,	however,	ultimately	reversed	this	decision	stating,	“Offers	to	deal	in	
illegal	products	or	otherwise	engage	in	illegal	activity	do	not	acquire	First	Amendment	
protection	when	the	offer	is	mistaken	about	the	factual	predicate	of	his	offer.	…	There	is	no	
First	Amendment	exception	from	the	general	principle	of	criminal	law	that	a	person	
attempting	to	commit	a	crime	need	not	be	exonerated	because	he	has	a	mistaken	view	of	
the	facts…”	Hence,	even	pandering	child	pornography	when	one	is	not	in	possession	of	it	is	
considered	a	criminal	offense.		The	court	did	note	that	an	offer	to	provide	or	receive	child	
pornography,	however,	is	still	protected	under	free	speech.			Pandering	is	not	protected	
because	it	is	speech	that	specifically	aims	at	exploiting	the	weakness	of	others.				



	
	
	
	
Selling:	
	
Federal	law	prohibits	any	individual	from	knowingly	selling	or	possessing	with	the	intent	
to	sell	any	child	pornography	(18	USC	§2252A(a)(4)(A	and	B).	
	
Sending	to	a	Minor:	
	
Federal	law	prohibits	any	person	from	knowingly	distributing,	offering,	sending,	or	
providing	to	a	minor	any	visual	depiction,	including	any	photograph,	film,	video,	picture,	or	
computer	generated	image	or	picture,	whether	made	or	produced	by	electronic,	
mechanical,	or	other	means,	where	such	visual	depiction	is,	or	appears	to	be,	of	a	minor	
engaging	in	sexually	explicit	conduct.		Again,	such	visual	depictions	must	be	produced	
and/or	travel	in	interstate	commerce	(which	includes	a	computer)	(18	USC	§2252A(a)(6)).			
	
Production:	
	
Federal	law	prohibits	knowingly	producing	with	intent	to	distribute,	or	distributing,	by	any	
means,	including	a	computer,	in	or	affecting	interstate	or	foreign	commerce,	child	
pornography	that	is	an	adapted	or	modified	depiction	of	an	identifiable	minor	(18	USC	
§2252A(a)(7)).	
	
Take	Home	Points:	
	
1.		Any	accessing,	viewing,	possessing,	distributing,	receiving,	selling,	producing	or	even	
pandering	of	child	pornography	is	risky	business.		Prosecutors	will	have	the	most	interest	
in	cases	where	there	is	the	most	likely	impact	on	promoting	victimization	–	large	quantity,	
exchanging	money,	using	images	to	entice	minors,	and	using	minors	to	produce	images.			
No	activity,	however,	is	safe.		
	
2.		While	the	government	has	the	burden	to	demonstrate	“knowing”	possession,	receipt,	
sale,	etc…		advanced	forensic	technology	allows	the	government	to	do	so	in	most	cases.		
Automatic	downloading	does	not	exonerate	someone	who	actively	seeks	such	images	out.		
Further,	“I	didn’t	know”	will	not	cut	it	as	a	defense.		Knowing	that	the	activity	is	illegal	is	
NOT	part	of	the	“knowing”	requirement.		The	government	does	not	have	to	prove	your	
client	knew	what	he	was	doing	was	wrong;	it	is	assumed	everyone	knows	it	is	wrong.	
	
3.		There	are	very	minor	safeguards	for	those	individuals	who	“stumble	upon”	or	
“unknowingly”	possess	such	images	as	long	as	the	volume	is	low	and	efforts	are	taken	
immediately	to	destroy	or	report	such	images.	
	
4.	The	interstate	commerce	clause	is	so	broad	that	virtually	any	depiction	of	child	
pornography	whether	computer	generated	or	on	paper/film	will	fall	under	federal	



jurisdiction.		States	that	have	more	lenient	laws	may	bump	case	to	feds	in	such	cases	to	
ensure	prosecution.	
	
	
What	are	the	Penalties?	
	
Similar	to	the	legal	definitions,	the	penalties	for	child	pornography	charges	have	evolved	
over	time.		A	complete	history	and	analysis	of	these	changes	is	beyond	the	scope	of	this	
paper.		In	general,	the	sentencing	guidelines	follow	the	following	principles	(United	States	
Sentencing	Guidelines	Section	§2G.2.2	and	2.4):	
	
1.		Greater	penalties	for	trafficking	(distribution,	receipt,	production)	than	mere	
possession.		For	individuals	convicted	of	trafficking	or	receipt	there	is	currently	a	5	year	
mandatory	minimum	sentence	and	a	20	year	maximum	(18	USC	§2252A	(b)(1)).	Prior	
conviction	of	a	sexually	related	offense	raises	this	to	a	minimum	sentence	of	15	years	with	
a	maximum	of	45	years.		Possession	carries	no	minimum	sentence	and	a	maximum	
sentence	of	10	years	(18	USC	§2252A(2)).		
	
2.	Increased	sentencing	if	the	material	involves	pre-pubescent	children	or	sadomasochistic	
or	violent	material.	
	
3.	Increased	sentencing	if	material	was	distributed	for	pecuniary	gain.	
	
4.	Increased	sentencing	for	sending	the	material	to	minors	or	using	the	material	to	entice	
minors	into	sexual	activity.	
	
5.	Increased	sentencing	for	use	of	a	computer	for	activity	
	
6.	Increased	sentencing	for	increased	number	of	images	
	
7.	Exploitation	of	an	actual	child	(e.g.	production)	leads	to	a	minimum	sentence	of	20	years	
to	life.			
	
While	virtual	images	that	are	obscene	may	fall	under	obscenity	laws	as	opposed	to	child	
pornography	laws,	18	US	§1466A	states	that	individuals	found	guilty	under	this	law	will	be	
subject	to	the	penalties	found	under	the	child	pornography	statutes.		Hence,	in	theory	
virtual	child	pornography	images	that	are	deemed	obscene	could	carry	the	same	legal	
penalties	as	images	of	real	children.		There	have	not	been	enough	prosecuted	cases	under	
these	laws	to	determine	how	strictly	judges	are	adhering	to	this.	
	
Recently,	there	has	been	much	attention	to	the	severity	of	the	possession	laws.		18	U.S.C.	§	
3553	makes	it	mandatory	for	judges	to	follow	sentencing	guidelines.		However,	the	
Supreme	Court	in	United	States	v.	Booker	(543	U.S.	220	(2005))	invalidated	parts	of	the	
guidelines	by	requiring	that	sentencing	only	be	based	upon	those	facts	that	lead	to	a	guilty	
conviction	and	allowing	for	judges	to	determine	“reasonableness”	of	sentencing	based	on	
the	crime	committed.	



	
Judges	have	always	been	permitted	to	“depart”	from	the	guidelines	based	on	set	factors.		A	
judge	may	depart	upwards	in	child	pornography	if	there	is	abduction	(§5K2.4),	extreme	
psychological	injury	(§5K2.3),	severe	injury	(§5K2.2),	it	is	unusually	cruel	(§5K2.8)	or	
involves	a	weapon	(§5K2.6).		Downward	departures	are	for	reduced	mental	capacity	
(§5K2.13),	post-rehabilitative	efforts	(§5K2.19),	or	aberrant	behavior	(§5K2.20)	(e.g.	an	
offender’s	first	time	conducting	the	offense),	although	the	PROTECT	act	severely	limited	
judge’s	ability	to	apply	these	in	cases	related	to	sexual	exploitation	of	minors.	
	
In	order	to	“depart”	from	the	sentencing	guidelines,	Judges	must	justify	this	decision	and	
they	must	be	consistent	with	the	law.		In	many	child	pornography	cases,	prosecutors	
vigorously	appeal	downward	departures	if	they	do	not	follow	the	guidelines.	
	
This	year,	the	third	circuit	court	of	appeals	opined	in	an	appeal	of	United	States	v	Grober	
(595	F.	Supp.	2d	382	(D.	N.J.	2008))	that	downward	departure	for	a	simple	possession	case	
was	warranted	because	the	guidelines	were	“outrageously	high”	and	“too	severe.”		
Although	this	rationale	is	not	supported	by	the	guidelines,	other	circuits	have	also	
expressed	concern	with	the	guidelines	due	too	broad	applicability	and	lack	of	empirical	
data	to	support	the	guidelines.			These	recent	opinions	have	opened	the	doors	to	courts	not	
being	compelled	to	follow	the	sentencing	guidelines	in	simple	downloading	cases.			

Finally,	the	courts	have	examined	whether	sexual	addiction	comprises	of	reduced	mental	
capacity	worthy	of	a	downward	departure	for	sentencing	in	non-violent	offenses.		In	order	
to	determine	a	reduced	mental	capacity	the	individual	must	be	(1)…unable	to	absorb	
information	in	the	usual	way	or	to	exercise	the	power	of	reason;	or	(2)	the	person	knows	
what	he	is	doing	and	that	it	is	wrong	but	cannot	control	his	behavior	or	conform	it	to	the	
law	(United	States	Sentencing	Guidelines	Section	§5K2.13).		Reduced	mental	capacity	does	
not	apply	to	voluntary	taking	of	alcohol	or	drugs.		However,	some	courts	have	suggested	
that	for	impulse	control	disorders	or	obsessive	compulsive	disorders,	it	may	apply	(United	
States	v	Mcbroom	124	F.3d	533	(3rd	Cir.	1997),	United	States	v	Tanasi	No.	02	Cr.	96,	
(2003)).		

Sex	addiction	is	not	a	recognized	disorder	by	most	courts.		While	one	court	did	deem	expert	
testimony	that	sexual	addiction	qualifies	as	evidence	of	“reduced	mental	capacity,”	this	
decision	was	overturned	in	the	court	of	appeals	(United	States	v	Caro	No	01-16311	(2002)).			
In	its	decision,	the	court	cited	United	States	v	Miller	(146	F.	3d	1281,	1286	(11th	Cir.	1998))	
which	similarly	denied	an	impulse	control	disorder	as	a	reason	for	downward	departure.			
Sexual	addiction	has	also	been	denied	as	a	legitimate	“reduced	mental	capacity”	in	other	
cases	not	related	to	child	pornography	(United	States	v	Maack	Nos	98-201,	98-578	(1999)).	
	
Take	Home	Points:	
	
1.		The	consequences	for	child	pornography	crimes	are	severe	with	upward	sentencing	
being	relatively	easy	given	that	most	of	these	crimes	are	now	committed	on	computers,	
involve	large	stores	of	images,	and	often	include	images	that	involve	children	under	the	age	
of	12	depicted	in	acts	that	can	be	deemed	violent.	



	
2.		Downward	departures	from	sentencing	guidelines	are	being	discouraged	in	today’s	
political	climate.		However,	courts	are	beginning	to	see	that	the	current	guidelines	are	too	
harsh	and	are	not	based	on	empirical	data.		Hence,	there	is	precedent	for	downward	
departures	from	mandatory	sentences.		These	are	often	appealed.	
	
3.		Depending	on	the	nature	of	the	crime	and/or	client,	prosecutors	may	aim	for	trafficking	
charges	as	opposed	to	mere	possession	since	these	crimes	carry	higher	sentences.			
	
4.		Sexual	addiction	does	not	seem	to	be	grounds	for	a	downward	departure	in	child	
pornography	sentencing.		Other	mental	disorders	such	impulse	control	disorder	and	
obsessive	compulsive	disorder	have	had	very	limited	success	as	qualifying	as	a	“reduced	
mental	capacity.”	
	
What	are	a	Clinician’s	Duties	When	Handling	Clients	Accused	of	Child	Pornography	
Crimes?	
	
The	ultimate	duty	of	the	clinician	is	to	the	client.		Regardless	of	one’s	feelings	and	beliefs	
about	child	pornography,	every	client	deserves	respect,	dignity,	and	in	most	cases	
confidentiality.		If	such	an	environment	cannot	be	obtained,	it	is	the	duty	of	the	clinician	to	
refer	the	client	to	another	provider.	
	
Reporting	laws	related	to	sexual	offenses	vary	by	state.	Hence	it	is	the	duty	of	each	clinician	
to	learn	and	understand	what	information	may	be	reported	under	the	law	of	his	or	her	
state.				Currently,	most	states	only	require	breech	in	confidentiality	when	there	is	an	
imminent	danger	to	a	known	victim.		Hence,	an	individual	who	discloses	past	or	current	
possession	or	viewing	of	child	pornography	would	not	be	disclosing	information	that	
would	be	reportable.			If	a	client	were	actively	abusing	a	child	by	exposing	that	child	to	
explicit	materials	or	using	that	child	to	create	such	materials,	it	is	likely	that	such	behavior	
would	need	to	be	reported	to	local	authorities	(Schneider	and	Levinson,	2005).			
	
Given	that	most	clients	seek	out	treatment,	it	is	important	to	hold	discussions	around	
confidentiality	ahead	of	time.		Clients	should	know	before	engaging	in	their	work	what	
information	a	therapist	will	hold	confidential	and	what	is	reportable.		Such	a	discussion	is	
important	for	establishing	the	frame	of	therapy	as	well	as	creating	an	atmosphere	of	trust	
where	clients	don’t	have	to	fear	self-incrimination	unknowingly	(Song	and	Terry,	1999).	
	
Finally,	clinicians	have	a	duty	to	only	practice	within	their	area	of	training	and	expertise.		
While	this	legal	review	is	meant	to	help	clinicians	better	understand	the	politics	and	laws	
around	child	pornography,	it	should	not	be	used	in	place	of	solid	legal	advice	from	an	
attorney	with	experience	in	this	area.	
	
Take	Home	Points:	
	
1.	Hold	discussions	about	confidentiality	on	the	front	end.		Let	clients	know	what	you	have	
to	report	before	they	begin	talking.	



	
2.		Most	child	pornography	crimes	are	not	a	reportable	offense.		Only	when	a	real	
identifiable	victim	is	involved	will	a	therapist	have	a	duty	in	most	States	to	report	their	
client’s	behavior.	
	
3.		If	you	as	a	therapist	do	not	feel	comfortable	working	with	clients	who	may	be	involved	
in	child	pornography,	you	have	an	ethical	duty	to	refer	those	clients	to	another	therapist.	
	
4.		Your	primary	duty	to	a	client	who	may	be	involved	in	child	pornography	is	to	create	an	
atmosphere	of	trust	and	to	work	as	quickly	as	possible	to	helping	that	client	stop	those	
behaviors.	
	
5.		Seek	consultation,	legal	and/or	forensic,	for	matters	outside	your	area	of	practice	and	
expertise.	
	
Conclusions:	
	
Child	pornography	is	serious	stuff.		While	there	continues	to	be	great	debate	and	concern	
among	healing	professionals	about	the	criminalization	of	behavior	that	may	be	a	symptom	
of	sexual	addiction	of	other	mental	health	issues,	there	is	no	indication	that	that	
prosecutors	or	Congress	are	going	to	get	any	less	tough	on	this	population.		To	the	
contrary,	over	time	laws	for	child	pornography	have	become	more	restrictive	(e.g.	now	
include	the	mere	viewing)	and	sentences	have	become	harsher.			The	DSM-V	is	even	
considering	adding	accessing	child	pornography	to	its	definition	of	pedophilia.			Despite	
this	more	conservative	climate,	the	numbers	of	child	pornography	cases	continue	to	grow	
most	likely	due	to	the	increasing	availability	of	this	material	on	the	Internet.		Hence,	it	is	
imperative	that	clinicians	familiarize	themselves	with	the	law	so	that	they	understand	not	
only	what	risk	their	clients	are	taking	but	to	help	counsel	and	support	those	who	may	be	
currently	involved	in	the	judicial	process.		
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