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August 12, 2015 

 
 
 
Janna Theis, Clerk 
Unified School District No. 267, 
Sedgwick County, Kansas (Renwick) 
600 W. Rush 
Andale, Kansas  67001 
 
 Re: Unified School District No. 267, Sedgwick County, Kansas (Renwick), Kansas – Tax and 

Securities Compliance Procedures 
 
Dear Janna: 
 
Background. 
 
 For several years IRS officials have expressed concern that state and local government bond 
issuers do not have adequate written procedures to ensure that the ongoing tax requirements are met after 
the financing has closed.  The IRS had been much less forthcoming when asked specifically what topics 
should be covered in these “written procedures” and whether those procedures should go beyond the 
provisions already contained in the federal tax certificate.  The IRS has now published an article that 
clarifies its expectations and describes minimum post-issuance tax compliance standards for all issuers of 
tax-exempt debt and other “tax-advantaged” debt, such as build America bonds.  In the article, the IRS 
strongly suggests that issuers adopt a comprehensive set of tax compliance procedures that will govern all 
of the issuer’s tax-exempt debt, rather than attempting to follow the tax compliance procedures mandated 
by the federal tax certificate or tax compliance agreement relating to each specific bond issue.  The article 
also outlines key characteristics that should be included in an issuer’s written tax compliance procedures: 
 

• Due diligence review at regular intervals;  
• Identifying the official or employee of the issuer responsible for review;  
• Training of the responsible official/employee of the issuer; 
• Retention of adequate records to substantiate compliance (e.g., records relating to expenditure 

of proceeds); 
• Procedures reasonably expected to timely identify noncompliance; and 
• Procedures ensuring that the issuer will take steps to timely correct noncompliance 

 
 For many years, Gilmore & Bell’s tax compliance agreements and federal tax certificates have 
contained provisions that require issuers to arrange for arbitrage rebate calculations, to obtain an opinion 
of bond counsel prior to entering into typical private-use transactions involving bond-financed assets 
(such as management agreements or leases) and to retain copies of records to substantiate the investment 
and expenditure of bond proceeds and the use of financed property.  These provisions, if followed, should 
cover the concerns raised by IRS auditors and tax administrators regarding post-issuance tax compliance. 
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 However, as administrator of the tax laws, the IRS has wide latitude to decide the type of 
documentation and procedures local government issuers should follow when they issue tax-exempt debt.  
This includes setting reasonable standards for written substantiation to support the position that interest 
on a particular debt is tax-exempt.  The IRS, through the above-referenced article, new audit and 
settlement policies, changes to informational tax returns filed by governmental issuers and tax-exempt 
organizations, and informational seminars, has stated a strong clear preference for a stand-alone tax 
compliance procedure that incorporates the key characteristics outlined above. 
 
 Although the IRS has not adopted any specific sanctions if an issuer does not implement written 
tax compliance procedures (such as loss of tax-exempt status or denial of the right to issue tax-exempt 
debt), it has adopted policies that provide more favorable settlement terms for issuers that have written tax 
compliance procedures in place.  We believe governmental issuers that attempt to “get by with less” are 
likely to be at a significant disadvantage in the event of an IRS audit of a bond issue.  In addition, because 
the tax-exempt status of a refunding issue depends on whether the refunded tax-exempt issue satisfied the 
post-issuance tax compliance requirements, issuers that lack proper substantiation documentation and 
records could find it difficult or even impossible to refinance their debt on a tax-exempt basis in the 
future. 
 
What is changing? 
 
 1. Separate Written Compliance Procedures.  Gilmore & Bell will require that each 
governmental issuer adopt a written procedure for post-issuance tax compliance and record-keeping that 
will apply to all tax-exempt debt issued by such entity or on behalf of such entity.  The written procedure 
will contain a list of documents and records that must be prepared and retained as part of a tax-exempt 
bond compliance file.  The written compliance procedure will not replace the tax compliance agreement 
or federal tax certificate that is part of each financing, but instead will provide a framework that issuers 
will use to monitor and document tax compliance. 

 
 2. Identified Bond Compliance Officer. The written compliance procedure and the tax 
documents for each financing will designate a “bond compliance officer” who will be responsible for 
post-issuance bond compliance.  For traditional government financings this will be an issuer employee or 
official -- usually the person with overall responsibility for administering the bond funds. 
 
 3. Final Written Allocation of Bond Proceeds. For each new money governmental purpose 
financing Gilmore & Bell will require issuers to prepare a “final written allocation” of proceeds to 
expenditures.  This final written allocation must be prepared promptly after all proceeds have been spent, 
and must be reviewed by bond counsel or other legal counsel selected by the issuer.  Refunding 
transactions will incorporate similar documentation as part of the tax closing documents to specify how 
refunded issue proceeds were spent. 
 
 4. Annual Compliance Checklist. For all financings we will require issuers to complete a 
short tax compliance checklist on an annual basis.  A form of the checklist tailored to each issue will be 
included in the tax documentation for each financing. 
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 The final written allocation and the annual checklists, along with related documents identified in 
the written compliance procedure, will comprise the “tax-exempt bond file” for the financing.  The bond 
compliance officer will be responsible for assembling and maintaining the tax-exempt bond file.  A 
special post-issuance tax compliance call or meeting with the bond compliance officer to discuss and 
answer questions regarding tax compliance for the specific financing as part of the issuance process can 
be arranged at the request of the issuer. 
 
 Gilmore & Bell recognizes that no two governmental issuers or financings are alike, and that 
imposing an inflexible set of documents or procedures that fails to take unique aspects of the issuer or the 
financing into account will not result in better tax compliance.  Unique factors will be taken into account 
for each issue, and, when appropriate, modifications to the documentation or procedures described above 
may be necessary so long as the financing will continue to meet the compliance and documentation 
standards outlined by the IRS.  Your comments on ways to improve tax documentation or compliance 
procedures are always welcome. 
 
Continuing Disclosure. 
 
 The Securities and Exchange Commission (the “SEC”) has promulgated rules and regulations 
relating to continuing disclosure requirements that effect obligations issued by governmental units.  In 
conjunction with issuance of certain of its obligations, the Issuer has entered into or anticipates entering into 
continuing disclosure undertakings to provide for submission of annual reports and notices of certain 
material events relating to such obligations.  Such reports and notices are required to be filed with the SEC 
via the Electronic Municipal Market Access system for municipal securities disclosures established and 
maintained by the Municipal Securities Rulemaking Board, which can be accessed at 
www.emma.msrb.org. 
 
Procedure Documentation. 
 
 Attached hereto is a form of Tax and Securities Compliance Procedures (the “Compliance 
Procedures”) for governmental issues which meets the key characteristics suggested by the IRS and the 
SEC with respect to governmental purpose issues, together with a form of Excerpt of Minutes and 
Resolution adopting the Compliance Procedures. 
 
 We can arrange a special post-issuance tax and securities compliance call or meeting to discuss 
and answer questions regarding the Compliance Procedures if that would be helpful to you and other 
issuer representatives. 
 
Adoption Procedure. 
 
 After your review of these attachments, if there are no questions or comments, the Resolution and 
Compliance Procedures should be presented to the governing body at your earliest next meeting on August 
17, 2015.  Once adopted, please retain a signed a copy of the Excerpt of Minutes, the Resolution and the 
Compliance Procedures (including Clerk’s Certification) in your permanent records and furnish a copy of 
each to the undersigned for our records.   
 

http://www.emma.msrb.org/



