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What is Title IX?

• Title IX of the Education Amendments of 1972 
provides:

No person in the United States shall, on the basis of
sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination
under any educational program or activity receiving
Federal financial assistance.
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TITLE IX: Sexual Harassment

Federal court cases have recognized Title IX covers the 
following situations:

• Gender discrimination
– Student-on-Student sexual harassment
– Employee-on-Student sexual harassment

• Discrimination based on pregnancy

• Claims of retaliation (A claim by the Plaintiff their child
has been retaliated against for reporting sexual
harassment).
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Gebser v. Lago Vista School District, United States Supreme Court (1998) 

The court explained that Title IX conditions an offer of
federal funding “on a promise by the recipient not to
discriminate, in what amounts essentially to a contract
between the government and the recipient of federal
funds.”
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ACTIONABLE CLAIM AGAINST A SCHOOL DISTRICT  
Gebser v. Lago Vista School District

A school district can only be liable under a Title IX claim for an
employee’s sexual harassment of a student if the following elements
are present:

1. The employee did in fact, sexually harass the student;

2. That school officials who have authority to institute corrective
measures have actual knowledge of the sexual harassment;

3. The school officials were deliberately indifferent to the sexual
misconduct; and

4. That the sexual harassment of the student was so severe,
pervasive and objectively offensive that it deprived the student of
access to the educational benefits or opportunities provided by
the school district.
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Actual Notice

A school district is “liable only where it has made a
conscious decision to permit sex discrimination in its
programs, and precludes liability where the school
district could not have remedied the harassment
because it had no knowledge thereof or had no
authority to respond to the harassment.” Murrell v.
Sch. Dist. No., Denver, Colo, 186 F.3d 1238 (10th Cir.
1999).
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Deliberate Indifference
• Deliberate indifference “is a stringent standard of fault requiring

proof that a municipal actor disregarded a known or obvious
consequence of his action.” Board of County Commissioners of
Bryan County v. Brown, 520 U.S. 397 (1997).

– This is a higher degree of fault than negligence, or even gross
negligence.

– Title IX does not require flawless investigation or perfect
solutions.

– Good faith but ineffective measures to address the sexual
harassment can satisfy a school district’s duty under Title IX.
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NEW FEDERAL REGULATIONS 34 C.F.R. § 106.30(a)
New Definition of Sexual Harassment

Sexual Harassment is conduct on the basis of sex that constitutes
one or more of the following:
1. A school employee conditioning the provision of aid, benefit

or service on an individual’s participation in unwelcome
sexual conduct.

2. Unwelcome conduct determined by a reasonable person to
be so severe, pervasive and objectively offensive that it
effectively denies a person equal access to the school’s
education program or activity.

3. Any of these four situations:
1. Sexual Assault; 
2. Dating Violence; 
3. Domestic Violence; or
4. Stalking. 
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NEW FEDERAL REGULATIONS 34 C.F.R. § 106.8(a)
Title IX Coordinator

• Must have a “designated employee” who
coordinates Title IX efforts and has the job
title of Title IX Coordinator.

• Reports of sex discrimination must be
reported to the Title IX coordinator by any
means that results in the Title IX Coordinator
receiving the person’s report. (i.e. in person,
email, mail, phone etc.)
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NEW FEDERAL REGULATIONS 34 C.F.R. § 106.8(b)

Require notice of the school district’s nondiscrimination policy and grievance
procedures, including how to file or report sexual harassment and how the
school district will respond to the following:

• Students

• Employees

• Parents or legal guardians

• Unions or professional organizations holding agreements with the
school district.

The School District must provide the designated Title IX Coordinator’s:
• Title;

• Office address;

• Electronic mail address; and

• Telephone number.
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NEW FEDERAL REGULATIONS 34 C.F.R. § 106.8(b)
PUBLICATION

• Schools must prominently display the Title IX
contact information and the policy against sex
discrimination in their handbook and on their
website, if they have a website.
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NEW FEDERAL REGULATIONS 34 C.F.R. § 106.8(b)
Actual Knowledge

• Old Rule: A school had the responsibility to respond
promptly and effectively if a person with authority knew
or should have known about the sexual harassment.
(Not the legal standard set forth in case law.)

• New Rule: Every employee of a primary or secondary
school who has (notice) actual knowledge is imputed to
the school. (i.e. teacher, janitor)

• The school must respond reasonably in light of known
circumstances. Cannot be deliberately indifferent.

• All employees must be trained on reporting sexual
harassment.
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NEW FEDERAL REGULATIONS 34 C.F.R. § 106.8(b)
Reporting Sexual Harassment

Reporting Sexual Harassment - Who, How and When?

– Any person may report sex discrimination, regardless of
whether the person is the alleged victim of the reported
conduct.

– Reports can be made in person, by mail, by telephone,
or by email, using the contact information listed for the
Title IX Coordinator OR by any means that results in the
Title IX Coordinator receiving the person’s report.

– Such a report may be made at any time, including during
non business hours, by using the telephone number or
electronic mail address, or by mail to the office address
listed for the Title IX Coordinator.
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Initial Response 34 C.F.R. § 106.44(a), .30(a)

• Must treat complainants and respondents
equitably;

• Must offer supportive measures to both
complainants and respondents;

• Must follow a grievance process before
disciplining or sanctioning a respondent.

14



Initial Response 34 C.F.R. § 106.30(a), .44(a)

Title IX Coordinator must promptly, even if no
formal complaint is filed:
• Contact the complainant to discuss the

availability of “supportive measures”;
• Consider the complainant’s wishes with respect

to supportive measures;
• Inform the complainant of the availability of

supportive measures with or without the filing of
a formal complaint;

• Explain the process for filing a formal complaint.
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Initial Response 34 C.F.R. § 106.30(a), .44(a)

Examples of Supportive Measures are:

• Counseling

• Course modifications

• Schedule changes

• Increased monitoring or supervision

• A supportive measure that completely removes a
respondent from an activity would like be considered
punitive, except for “emergency removals” for
students.
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Basic Required Elements  34 C.F.R. § 106.45(b)(1)

• Treat parties equitably

• Objective evaluation of all evidence

• No conflict of interest for investigator or decisionmakers

• Presumption that respondent is not responsible

• Reasonably prompt time frames

• Descriptions or list of possible discipline/other remedies

• Statement of standard - preponderance of evidence

• Appeal procedures and bases

• Range of supportive measures available

• No breach of privilege without waiver

17



More Steps:  Written Notice  34 C.F.R. § 106.45(b)(1)

• Written notice to known parties “upon receipt of written
complaint”

• In sufficient time to allow respondent to prepare a response
before any initial interview

• Must include:

– Notice of grievance process, including any informal
resolution process;

– Notice of allegations, in sufficient detail to allow
respondent to prepare a response (names of known
parties, conduct alleged, date and location of
conduct, if known)
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More Steps:  Written Notice  34 C.F.R. § 106.45(b)(1)

• Must include:

– Statement that respondent is presumed not
responsible and that responsibility will be determined
at the conclusion of grievance process;

– Notice of parties’ rights to have an attorney or non-
attorney advisor and to inspect and review evidence;

– Notice of any provision in the code of conduct that
prohibits knowingly making false statements or
providing false evidence during the grievance process.

• Must be supplemented if new allegations are opened for
investigation
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Determinations of Responsibility 34 C.F.R. § 106.45(b)(1)

• Live hearing with live cross-examination by party advisors
required for higher education, not K-12

• Hearings permitted for K-12, with each party allowed to
submit written, relevant questions to be asked of another
party or witness to the decisionmaker, who will provide each
party with the answers and the opportunity for follow-up
questions

• Questions about a complainant’s prior sexual behavior or
sexual predisposition only possible to establish that another
person committed the alleged conduct or that the conduct
was consensual
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Determinations of Responsibility 34 C.F.R. § 106.45(b)(7)

• Decisionmaker cannot be the investigator or the Title IX Coordinator.  The Title IX 
Coordinator may also be the investigator but, cannot be the decisionmaker.1

• Must issue written determination addressing:
– Allegations
– Procedural steps taken
– Findings of fact
– Application of code of conduct to facts
– Statement of and rationale for result as to each allegation including:

• Determination of responsibility;
• Any disciplinary sanctions;
• Whether remedies to restore or preserve equal access to the educational 

program or activity will be provided
• Right to an appeal 

1 The commentary to the new Title IX regulations clarifies the investigator and Title IX
Coordinator can be the same person: "Section 106.45(b)(7)(i) does not prevent the Title
IX Coordinator from serving as the investigator; rather, this provision only prohibits the
decision-maker from being the same person as either the Title IX Coordinator of the
investigator.” See page 27 for duties of Title IX Coordinator.

21



STEP I - Reporting Requirements

 Internal reporting requirements

 All employees shall be told:
– What to report [details, time, place, circumstances]
– How to report [verbal-followed up with written documents]
– Where to report; and
– To whom to report
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STEP I - Reporting Requirements

 External reporting requirements
– If reason to believe child is a victim of abuse or neglect report

to DHS.
– If conduct involves criminal behavior notify law enforcement.

 Oklahoma law requires:
– Every person having reason to believe that a child under the

age of eighteen (18) years is a victim of abuse or negligent
shall report the matter promptly to the Department of Human
Services. Reports shall be made to the DHS hotline.

– No privilege relieves duty to report.
– Reporting obligations are individual.
– Any person who knowingly and willfully fails to promptly

report or interferes with the prompt reporting can be charged
with a misdemeanor.
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STEP II - Investigation
What about the accused employee?

• Suspend immediately – best practice to err on side of caution while
investigating.

• Secure employee’s email/computer – make sure employee does not have
access.

• Investigation allegations to determine what happened, who is involved and
identify all potential witnesses/evidence.

• Preserve of any video, text messages and social media.
• Document with handwritten witness statements that includes the date and

signature of the witness.
• Keep detailed notes of all activities related to the complaint/investigation.
• Be mindful of any potential conflicts of interest. Also, be mindful of the

circumstances of the complaint. (i.e. a female student might be more
comfortable speaking to a female employee involving allegations of sexual
harassment by a male).

• Review applicable District policies (i.e. sexual harassment, bullying, etc.).
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STEP III - Remedial measures

• The goal is to stop the sexual harassment, avoid any retaliation and 
avoid a hostile environment.

• Meet with parent and student who reported misconduct to develop 
an action plan moving forward.

– Suggested remedial measures:
• Change class schedules/lockers.
• Allow student to leave class prior to normal class change

times.
• Provide opportunity to contact parent throughout the school 

day if needed.
• Designate individual student is comfortable with to report 

any inappropriate comments or conduct to (i.e. counselor).
• Conduct daily and/or weekly welfare check-ins with student.

– All parties to plan, sign and date.
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Contact information:
John E. Priddy, Esq.
Rosenstein, Fist & Ringold
525 South Main, Suite 700
Tulsa, OK  74103
(918) 585-9211 (work)
(918) 261-3498 (cell)
johnp@rfrlaw.com
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