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RESOLVED: NCAA STUDENT ATHLETES OUGHT TO BE RECOGNIZED AS EMPLOYEES UNDER THE 

FAIR LABOR STANDARDS ACT. 

ANALYSIS OF THE TOPIC 

What is the significance of the subject of the sentence, “NCAA student athletes?” Notice that this resolution is not 

limited to intercollegiate football or basketball players. This phrase is broad enough to include athletes participating in all 

24 sports supported by the National Collegiate Athletic Association – a number now estimated to include 480,000 

students. Though much of the controversy over paying athletes involves the “Power Five” conferences, the NCAA 

membership includes 1,281 colleges and universities in multiple divisions, as explained by Caroline Kane in the Fall 2015 

issue of the DePaul Law Review: “The NCAA's membership institutions are divided into three Divisions: I, II, and III. 

Division designation is dependent on the school's ability to provide opportunities to student-athletes for their participation 

in intercollegiate athletics. Schools identified as Division I ‘provide the greatest number and highest quality of 

opportunities’ to student-athletes by sponsoring more athletic teams and providing student-athletes with more financial aid 

as compared to Division II and III schools” (p. 174). 

 

What is meant by the phrase “ought to be recognized as employees?” At present, student athletes are exempt 

from employee status under the terms of the Fair Labor Standards Act. This means that colleges and universities do not 

have to pay student athletes for the hours that they spend in workouts, planning sessions, practices, and actual games. As 

explained in the earlier paragraphs, courts have ruled that student athletes are engaged in “play,” rather than “work.” The 

language of the FLSA says that employers are responsible for paying at least minimum wage levels for the hours that 

employees “work.” If student athletes are classified as employees, then colleges would be responsible for paying 

minimum wage levels, withholding federal income tax, social security tax, and Medicare tax. In addition, some legal 

commentators argue that athletic scholarships would also be treated as payment for services, making such scholarships 

also subject to federal and state income taxation. Since athletic scholarships are typically valued in the $50,000 to $70,000 

per year range, the tax bill would be substantial. Defenders of “employee” status deny that that the IRS would likely view 

scholarships as taxable. 

 

What is the “Fair Labor Standards Act?” The FLSA was passed by Congress during the Great Depression 

(1938), primarily for the purpose of forcing employers to treat their employees fairly, paying a minimum wage and 

ensuring safe working conditions. Jamie Johnson describes this purpose in the 2015 issue of the University of Illinois Law 

Review: “The FLSA was established to create a minimum standard of working conditions and also to set a minimum 

wage. The FLSA applies the economic realities test to determine whether one is an employee” (pp. 2001-2002). 

 

PRO STRATEGIES 

The first strategy argues that the NCAA and its member institutions exploit student athletes for their own financial 

benefit. Intercollegiate athletics has become a big business, generating billions of dollars in revenue for media outlets, 

coaches, administrators, and the NCAA itself along with its member institutions. Unfortunately, the student athletes who 

are primarily responsible for generating this revenue are denied participation in these profits. In summation, there appears 

to be an inherent hypocrisy with the NCAA's conception of preserving amateurism and its pursuit of a healthy bottom 

line. Even though a significant percentage of collegiate players fall into the categories of not graduating and not reaching 

the professional leagues, the NCAA continues making huge financial gains each year based on the participation of these 

players. Furthermore, while student-athletes are mandated to live on fixed compensation and cannot declare themselves 

eligible for the professional leagues, they experience little change regarding their compensation. This first PRO case also 

provides an extended analysis as to why student athletes fulfill all of the legal standards for being classified as 

“employees” under the terms of the Fair Labor Standards Act.  

 

CON STRATEGIES 

The first case argues that “employee” status will result in greater harm than benefit to student athletes. The vast 

majority of student athletes have no hope of participation in professional sports, meaning that their primary reason for 

being in college is to receive an education. Of the 480,000 NCAA student athletes, all but a tiny percentage are students 

first and athletes second. The NCAA promotes athletic competition in 24 sports, not simply football and basketball. 

Changing the status of student athletes to serve the needs of the one percent would have a devastating impact on the 

remaining 99%. Employee status would make athletic scholarships taxable, imposing a tax burden of tens of thousands of 

dollars. This first PRO case also establishes that student athletes fail to meet the standard for “employee” status under the 

terms of the Fair Labor Standards Act. 



2 
 

PRO CASE #1: EXPLOITATION IS WRONG 

The thesis of this case is that colleges and universities currently take unfair advantage of student athletes, making 

huge profits at their expense. College athletics has become a big business, generating billions of dollars in revenue, while 

the athletes producing that revenue are denied the opportunity to be paid for their labor. This case also demonstrates that 

student athletes meet all relevant standards in federal law for classification as “employees.” 

 

CONTENTION: I. COLLEGE ATHLETICS HAS BECOME A MAJOR PROFIT-MAKING ENTERPRISE. 

A. COLLEGE ATHLETICS GENERATES BILLIONS OF DOLLARS OF PROFIT. 

Marc Jenkins, (J.D. Candidate), VANDERBILT JOURNAL OF ENTERTAINMENT LAW & PRACTICE, Spring 2003,. 

Division I college football and basketball make up a $ 60 billion industry. CBS's television contract for the NCAA 

basketball tournament from 2003 to 2013 is for $ 6.545 billion. Big Ten and Southeastern Conference football teams 

regularly draw greater attendance than NFL teams, and make millions of dollars from home games. The individual 

schools, conferences, and the NCAA have been reaping the benefits of television contracts for college football since 1984. 

Prior to 1984, the NCAA controlled all college football telecasts. 

 

Ray Vanderford, (J.D.), SOUTHERN CALIFORNIA INTERDISCIPLINARY LAW JOURNAL, Summer 2015, 805. 

College athletics are big business. In 2012, the National Collegiate Athletic Association ("NCAA") reported $ 

871.6 million in revenue. In the 2012-13 fiscal year, the University of Alabama's Athletic Department alone made $ 143.4 

million, combining proceeds from ticket sales, donations to the athletic department, media rights, branding, and numerous 

other revenue streams. Meanwhile, a recent study found that a college football player at the University of Texas is worth, 

on average, $ 578,000, which is more than fifteen times the amount the University of Texas actually spends on each 

football player at the school ($ 37,000). 

 

Ray Vanderford, (J.D.), SOUTHERN CALIFORNIA INTERDISCIPLINARY LAW JOURNAL, Summer 2015, 829. 

College football and basketball players in high revenue-generating sports deserve fair compensation. Presently, 

the reality of revenue-generating college athletics is inconsistent with the NCAA's amateurism ideal. In 2012, the NCAA 

recorded a record $ 71 million dollar surplus for the fiscal year. Its total revenue for the year was $ 872 million, $ 504 

million of which was distributed to its member schools and conferences. Member schools of the Pacific 12 Conference 

will make $ 30 million dollars a year over the next twelve years from television agreements with ESPN and Fox. In 2009, 

the Southeastern Conference renegotiated its long-term television rights contract to the tune of $ 3 billion over fifteen 

years. 

 

B. STUDENT ATHLETES ARE PRIMARILY RESPONSIBLE FOR REVENUE GENERATION. 

Jared Fattore, (J.D. Candidate), DEPAUL JOURNAL OF SPORTS LAW, Spring, 2017.  

Division I football is a popular and profitable business in which the sixty-five universities that comprise the 

Power Five Conferences (plus Notre Dame) generated $ 6.3 billion in revenue during 2014-15. This extremely large 

amount of revenue would surely not be generated if it were not for the players providing the athletic service of performing 

on the field. 

 

C. THE NCAA HAS A MASSIVE REVENUE STREAM. 

Michael LeRoy, (Prof., Law, U. Illinois), ARIZONA LAW REVIEW, 2015, 489. 

Forty years ago, the NCAA was a smaller, less wealthy organization; today it generates $ 16 billion a year. 

Recently, the organization entered into several multibillion dollar television contracts to broadcast its athletic 

competitions. Its membership has doubled since the 1970s, and it is comprised of more than 1,200 schools. 

 

D. COLLEGE COACHES ARE HEAVILY COMPENSATED. 

Ramogi Huma, (Pres., National College Players Association),  

One of the most obvious areas of inequities is revealed in the trends that exist in coaches’ compensation. In contrast to the 

strict limitations on athlete compensation imposed by NCAA rules, coach salaries in the big-time programs have escalated 

in remarkable ways. Between 2006-2011, average salaries for FBS football coaches increased by 55 percent. Coaches in 

the six power conferences realized average salary increases that rose from $1.4 million in 2006 to $2.125 in 2011. As a 

matter of perspective, Florida State head football coach Jimbo Fisher received a salary increase for 2011 amounting to 

roughly $950,000. That increase is almost triple the amount it would take to pay for his entire football team’s 2010-11 

scholarship shortfall, which was $351,900. 
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CONTENTION: II STUDENT ATHLETES ARE EXPLOITED BY THE NCAA AND ITS INSTITUTIONS. 

A. MOST STUDENT ATHLETES LIVE IN POVERTY. 

Jamie Johnson, (J.D. Candidate), UNIVERSITY OF ILLINOIS LAW REVIEW, 2016, 972. 

Most argue that grant-in-aid is equivalent to being paid to play; however, even if scholarships are considered 

compensation, student-athletes are severely undercompensated. Eighty-five percent of student-athletes living on campus, 

and eighty-six percent of those living off campus, are living below the poverty line. More specifically, a study conducted 

by the National College Players Association ("NCPA") found that the average full-scholarship University of Texas 

football player made $ 2,841 below the federal poverty line during the 2010-11 season. During the same season, the 

University of Texas' football coaches made, on average, over $ 3.5 million each. The debate about "pay-to-play" revolves 

around this point; it seems self-evident that student-athletes that generate hundreds of thousands of dollars should be 

compensated at least at a value above the poverty line. 

 

Michael Bohling, (J.D. Candidate, Notre Dame Law School), SPORTS LAWYERS JOURNAL, Spr. 2017, 9. 

In fact, a 2013 study by the National College Players Association "concluded that 86% of college athletes live 

below the poverty line." While this statistic is shocking on its own, supplemented by the value each player brings to the 

school, it is appalling. For example, the average football player at the University of Texas is valued at $ 513,922. Yet, 

each receives a sliver of this amount in tuition and some living expenses. 
 

B. FORCING STUDENT ATHLETES TO LIVE IN POVERTY IMPOSES LARGE COSTS ON THE U.S. 

PUBLIC. 

Amy McCormick, (Prof., Law, Michigan State U.), JOURNAL OF BUSINESS & SECURITIES LAW, Fall 2015, 217. 

Second, keeping the money from players imposes costs on the public. Collusion by universities denies hard 

working young men fair compensation for their valuable skills. This shifts the burden to taxpayer funded Pell grants and 

food stamps. About "40 to 45% of all FBS football athletes come from families with low enough means that they receive 

Pell grants. As one example, in 2006, 65% of UCLA's football athletes received them." "Many athletes also qualify for 

food stamps. If collusion among major colleges were ended, economic compensation would turn those Pell Grant and 

food stamp] recipients into skilled earners." Even though the full scholarship cap has now been increased to the cost of 

attendance, NCAA rules do not require that additional pay, so there will still be many athletes who will qualify for these 

government aid programs. 

 

C. NCAA RULES ROB STUDENT ATHLETES OF BILLIONS OF DOLLARS. 

Ramogi Huma, (Pres., National College Players Association), THE $6 BILLION HEIST: ROBBING COLLEGE 

ATHLETES UNDER THE GUISE OF AMATEURISM, 2012, 3. 

This study, a collaborative effort between the National College Players Association and Drexel University Sports 

Management Program, reveals that National Collegiate Athletic Association (NCAA) rules will deny FBS football and 

men’s basketball players at least $6.2 billion that they would otherwise receive in a fair market between 2011-2015. 

Further, while the data shows that the average full athletic scholarship is worth approximately $23,204/year, the study 

estimates the average annual fair market value of big time college football and men’s basketball players to be $137,357 

and $289,031 respectively. Therefore, after counting the value received from a full athletic scholarship, the average FBS 

football and men’s basketball player loses $114,153 and $265,827 of his annual fair market value, respectively. When 

those losses are projected over a four year career, a football player may lose on average approximately $456,612; a men’s 

basketball player approximately $1,063,307. Nationwide, FBS football and men’s basketball players were denied over 

$1.5 billion of their fair market value in 2011-12. Ultimately, football players receive about 17% of their fair market value 

while men’s basketball players receive approximately 8% of theirs. 

 

CONTENTION: III. STUDENT ATHLETES MEET STANDARD FOR TREATMENT AS EMPLOYEES. 

A. FEDERAL LAW CONTAINS THREE STANDARDS FOR DETERMINING WHEN PERSONS OUGHT TO 

BE TREATED AS EMPLOYEES. 

Cesar Marzan, (Prof., Law, Chicago-Kent School of Law), HOFSTRA LABOR & EMPLOYMENT LAW JOURNAL, 

Spr. 2015, 339. 

The college athletes are employees under the Act because they squarely meet the broad definition of "employee" 

and the three tests normally used by the NLRB to determine employee status: the "right of control test," the "economic 

realities test," and the "primary purpose test." 
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B. STUDENT ATHLETES MEET THE “RIGHT TO CONTROL” TEST. 

Jamie Johnson, (J.D. Candidate), UNIVERSITY OF ILLINOIS LAW REVIEW, 2016, 984. 

The degree of control exercised by the coaching staff over the daily lives of student-athletes is actually greater 

than any reasonable amount of control exercised over normal university employees, as regulating everything from social 

life to food consumption is undoubtedly control that satisfies the common law control test. During an investigation into 

mistreatment of players, many former Oregon State University women's basketball players expressed the extreme control 

the head coach exercised over them, including being forced to participate in Weight Watchers. Another player mentioned 

that the coach set up an appointment for her to speak with a therapist because the coach believed the student's injury was 

in "[her] head." Clearly, this control extended into the players' personal lives. This type of control would not be tolerated 

even in the formal employment context. 

 

C. STUDENT ATHLETES MEET THE “ECONOMIC REALITIES” TEST. 

Jamie Johnson, (J.D. Candidate), UNIVERSITY OF ILLINOIS LAW REVIEW, 2015, 978. 

The economic realities test, which is applied under the Fair Labor Standards Act ("FLSA"), turns on whether the 

employee is "economically dependent" on the employer. If a worker were economically dependent on their employer, that 

worker would satisfy the requirements under this test to be considered an employee. 

The FLSA was established to create a minimum standard of working conditions and also to set a minimum wage. 

The FLSA applies the economic realities test to determine whether one is an employee. However, the FLSA has yet to 

consider whether student-athletes are employees. Although the Big Ten stated in its amicus brief to the NLRB that federal 

courts have held that student-athletes are not employees, the cases cited do not support the false assertion. Scholarship 

athletes clearly satisfy this test, as shown above, and thus should already be considered under the FLSA. 

 

D. STUDENT ATHLETES MEET THE “PRIMARY PURPOSE” TEST. 

Jamie Johnson, (J.D. Candidate), UNIVERSITY OF ILLINOIS LAW REVIEW, 2015, 983-984. 

Student-athletes generate huge revenues and provide their universities with many benefits. As such, it is clear that 

student-athletes "perform services for the benefit of the employer for which they receive compensation." 

 

Caroline Kane, (J.D. Candidate), DEPAUL LAW REVIEW, Fall 2015, 197. 

Here, the FLSA is applicable to student-athletes because these students provide a service to their universities and 

the NCAA, and those institutions and organizations profit significantly off of those services. The FLSA is useful in this 

context because it makes students' work compensable regardless of their status as students. This is particularly persuasive 

in combating the NCAA's amateurism defense where it claims that student-athletes cannot be both students and workers. 

In fact, this exception was made for the very purpose of countering that argument. 

 

E. STUDENT ATHLETES SHOULD BE DEFINED AS EMPLOYEES ACCORDING TO ALL TESTS. 

Jamie Johnson, (J.D. Candidate), UNIVERSITY OF ILLINOIS LAW REVIEW, 2016, 1013. 

NCAA grant-in-aid athletes are not currently considered employees, but they should be. After analyzing the 

relationship between student-athletes and their universities, it becomes clear that athletes are employees as defined by 

both the common law and statutory law tests. Athletes are employees under the common law test because they are 

compensated for their athletic services and subjected to control by athletic coaches. Athletes are employees under the 

NLRB's standard because their relationship with universities is primarily an athletic one, as established by immense 

commercial activity. Athletes also meet the economic realities test under the FLSA because they are dependent on their 

grant-in-aid and NCAA member institutions are in the business of sports. All parties financially benefit from the NCAA's 

current "amateurism" model except for the product -- the athletes, who are exploited by their coaches and universities. 

 

Ray Vanderford, (J.D.), SOUTHERN CALIFORNIA INTERDISCIPLINARY LAW JOURNAL, Summer 2015, 824. 

Looking at the situation objectively, scholarship athletes in revenue-generating sports are employees under the NLRA. If 

"student-athletes" are to be recognized under the NLRA, they must meet two tests: (i) the common law "right of control" 

test and (ii) the statutory test established by the NLRB in Brown University. The relationship between universities and 

players on scholarship at revenue-generating schools satisfies both tests. 
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CON CASE #1: EMPLOYEE STATUS WILL HARM STUDENT ATHLETES 

The thesis of this case is that NCAA student athletes are best served by maintaining their non-professional status. 

Amateur status presumes that student athletes are students first and athletes second. A declaration that athletes are 

employees of their colleges will have far-reaching consequences that threaten to destroy educational opportunities for 

hundreds of thousands of students who also happen to be athletes. This case will also show that student athletes fail to 

meet the existing tests in federal law for “employee” status. 

 

OBSERVATION: I. THE VAST MAJORITY OF STUDENT ATHLETES HAVE NO EXPECTATION OF A 

PRO CAREER. 

A. THERE ARE HUNDREDS OF THOUSANDS OF NCAA STUDENT ATHLETES. 

NCAA, 2017 NCAA CONVENTION COVERAGE, 2017.  

More than 460,000 NCAA student-athletes – more than ever before – compete in 24 sports every year. Member 

schools support their student-athletes’ academic success by providing state-of-the-art technology, tutoring and access to 

academic advisors. More than eight out of 10 student-athletes will earn a bachelor’s degree, and more than 35 percent will 

earn a postgraduate degree. 

 

B. ONLY ONE PERCENT OF STUDENT ATHLETES MOVE ON TO A PRO CAREER. 

Scott Morgan, (Staff, Houston Chronicle), THE LIKELIHOOD OF SOMEONE BECOMING A 

PROFESSIONAL SPORTS PLAYER, 2017.  

According to the NCAA, only 1.7 percent of college football players and 0.08 percent of high school players play 

at any professional level. Only 1.3 percent of college hockey players and 0.1 percent of high school players play 

professionally. In basketball, only 1.2 percent of male and 0.9 percent of female college players play pro ball; for both, 

only 0.03 percent of high school players make it. And only 1 percent of college soccer players and 0.04 percent of high 

school players go pro. 

 

C. MOST STUDENT ATHLETES ARE ACTIVELY ENGAGED IN THEIR EDUCATIONAL PROGRAM. 

Bradford Livingston, (Prof., Law, John Marshall Law School), BIG LABOR ON COLLEGE CAMPUSES: 

EXAMINING THE CONSEQUENCES OF UNIONIZING STUDENT ATHLETES, House Hearing, May 8, 2014, 26. 

At least one study has shown that student-athletes are at least as engaged overall, and in some areas are more 

engaged, compared with their non-athlete peers. Student-athletes also report that they perceive their campus to be more 

supportive of their academic and social needs. 

 

OBSERVATION: II. NCAA STUDENT ATHLETES RECEIVE MANY BENEFITS FROM PARTICIPATION 

IN EXTRACURRICULAR ACTIVITIES. 

A. STUDENT ATHLETES GRADUATE FROM COLLEGE AT A RATE FAR BEYOND OTHER STUDENTS. 

NEW YORK TIMES, Apr. 5, 2014.  

The NCAA reports that about 80 percent of all college athletes graduate; only about half of other 

students at four-year colleges graduate. 

 

B. STUDENT ATHLETES RECEIVE BILLIONS OF DOLLARS IN SCHOLARSHIP ASSISTANCE. 

Cade Foster, (J.D.), THE JOURNAL OF THE LEGAL PROFESSION, Fall 2016, 145. 

Indeed, the gravity of a scholarship for college tuition should not be understated. The typical scholarship for 

football players at a Division one school includes: full tuition and fees, boarding, a small stipend of spending money, and 

course-related books. This value can quickly add up; for example, at The University of Alabama, a football scholarship is 

valued at approximately fifty thousand dollars per year. For a football player that ends up playing for five years, the total 

compensation received by him or her would be two-hundred and fifty thousand dollars--clearly, no small amount. 

 

William Berry, (Prof., Law, U. Mississippi), STANFORD LAW & POLICY REVIEW, 2017, 260. 

The compensation athletes currently enjoy includes five years of tuition (a value of over $ 200,000 at some 

institutions), payment of a stipend to cover the costs of housing, payment or provision of meals, payment for books and 

other supplies, access to state-of-the-art facilities, access to nutritionists and athletic trainers, medical care during their 

time as a student, the opportunity to purchase career insurance, access to academic tutors and other academic support, and 

after O'Bannon, other associated costs of attendance. 
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C. UNLIKE OTHER STUDENTS, ATHLETES GRADUATE FROM COLLEGE WITHOUT STUDENT DEBT. 

NEW YORK TIMES, Apr. 5, 2014. Retrieved Nov. 7, 2017  

Student-athletes often graduate with zero college loan debt. The average college student has $30,000 in debt, and 

some students have as much as $200,000 in debt. 

 

D. THE HOURS SPENT BY STUDENT ATHLETES DIFFERS LITTLE FROM STUDENTS INVOLVED IN 

OTHER EXTRACURRICULAR ACTIVITIES. 

Ada Meloy, (General Counsel, American Council on Education), NEW YORK TIMES, Apr. 5, 2014.  

Football players, particularly those who receive full scholarships, do spend many hours on the practice field in 

addition to the classroom. So do students immersed in music, dance, debate and countless other extracurricular activities 

— some of whom have also received various types of scholarships. All these students contribute to the diverse mosaic that 

is a college campus. Scholarship student-athletes, like many other students, voluntarily balance multiple demands on their 

time, and learn many valuable lessons outside the classroom in doing so. Applying the legal label of “employees” to tens 

of thousands of student athletes opens the door to many troubling questions, and few good answers. 

 

E. STUDENT ATHLETES ARE WELL-PREPARED TO ENTER NON-ATHLETIC CAREERS. 

Richard Hunter, (Prof., Law, Seton Hall U.), WESTERN STATE UNIVERSITY LAW REVIEW, Spr. 2016, 177-178. 

It should be noted that Northwestern has enjoyed considerable success in its efforts directed to its student athletes. 

Players who competed in the football program had a cumulative grade point average of 3.024 and a 97% graduation rate. 

The players likewise had an Academic Progress Rate (APR) of 996 out of a possible 1000. The players' graduation rate 

and their APR both rank first in the country among football teams. The University reported the players enrolled in about 

twenty different declared majors, with some of the players going on to medical school, law school, other professional 

schools, and careers in the science and engineering fields after receiving their undergraduate degree. 

 

CONTENTION: I. EMPLOYEE STATUS WILL DISADVANTAGE STUDENT ATHLETES. 

A. AT PRESENT, THE SCHOLARSHIP AWARDS TO STUDENT ATHLETES ARE NOT TAXABLE 

BECAUSE 

THE IRS HAS RULED THEY ARE PRIMARILY STUDENTS, RATHER THAN EMPLOYEES. 

Kathryn Kisska-Schulze, (Prof., Business, Clemson U.), AKRON LAW REVIEW, 2016, 774. 

The language of the Internal Revenue Code (IRC) mandates that earned income be taxable, no matter the source. 

However, the IRC also grants certain exclusions to this canon to include an accommodation that an individual's gross 

income excludes money received in the form of qualified scholarships. Thus far, the Internal Revenue Service (IRS) has 

taken the position that so long as student-athletes are not "required" to participate in any specific sport in exchange for 

scholarship awards, the language of the IRC does not prevent students' scholarships from being deemed excludable 

qualified scholarships. Thus, under the purview of both the IRC and IRS, student-athletes receiving qualified scholarships 

do not pay income taxes on scholarship moneys received. 

 

B. EMPLOYEE STATUS WILL MAKE ATHLETIC SCHOLARSHIPS TAXABLE. 

Kathryn Kisska-Schulze, (Prof., Business, Clemson U.), AKRON LAW REVIEW, 2016, 794. 

Although athletic scholarships are not currently taxable to the student-athlete, if players are deemed "employees" 

of their institutions, it is feasible that the IRS may eventually reevaluate whether student athletes are receiving part or all 

of their scholarship money in exchange for services rendered. The employee characterization of scholarship athletes 

indicating a shift from the amateur/ education model to the commercial/education model could increase the likelihood that 

athletic scholarships will be taxable as gross income. Specifically, if any portion of an athletic scholarship is found to be 

granted in exchange for services provided to their institution, such portion would constitute taxable income to the student-

athlete. 

 

C. STUDENT ATHLETES WOULD FACE A CRIPPLING TAX BILL IF GIVEN EMPLOYEE STATUS. 

Michael Sanserino, (Staff), PITTSBURGH POST-GAZETTE, Apr. 6, 2014, D1. 

If athletic scholarships are considered compensation for work, the IRS would at least explore taxing that income. 

And for a football player at Northwestern - where tuition, room and board cost $61,000 – that might mean a $15,000 tax 

bill. 
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D. EMPLOYEE STATUS WILL HARM INTERNATIONAL STUDENT ATHLETES – IN ADDITION 

TOSECURING A STUDENT VISA, THEY WOULD NOW NEED A WORK PERMIT. 

Ken Starr, (Former President, Baylor University),  

As a matter of national policy, immigration principles would seem to contradict the Regional Director's decision, 

International student-athletes who enter the United States on a student visa face significant limitations on the amount and 

location of employment. If the student-athlete relationship ceases to be grounded in student status, will international 

student-athletes — classified as "employees" — be required to secure an employment-based visa to enter the country 

which also permits full-time status as a student? 

 

CONTENTION: II. STUDENT ATHLETES DO NOT MEET THE LEGAL STANDARD FOR 

CLASSIFICATION AS “EMPLOYEES.” 

A. THE FAIR LABOR STANDARDS ACT (FLSA) SPECIFICALLY EXCLUDES STUDENTS FROM ITS 

COVERAGE. 

M. Tyler Brown, (J.D. Candidate), AMERICAN UNIVERSITY LAW REVIEW, Aug. 2014, 1872-1873. 

The FLSA is the primary federal law covering compensation for employees in the public and private sectors. The 

FLSA entitles individuals who qualify as employees under the Act to a minimum level of compensation for their work. 

The Act broadly defines "employ" as "to suffer or permit to work." Congress intended courts to interpret "employ" 

expansively to provide people with increased opportunities for gainful employment. Some scholars argue that college 

athletes are employees of their college or university; however, because courts frequently determine college athletes are not 

employees, this Comment will proceed as though college athletes are not employees of their college or university. The 

Act delineates a few exceptions to the compensation requirement for all employees, including an exception that excludes 

trainees and apprentices from the definition of "employ," as well as an exception that excludes students. 

 

B. FEDERAL COURTS HAVE REPEATEDLY RULED THAT A STUDENT ATHLETE DOES NOT 

PERFORM “WORK” AS DEFINED BY THE FLSA. 

Kelly Crabb, (Attorney, Partner, Sheppard, Mullin, Richter & Hampton, LLP), STANFORD LAW & POLICY REVIEW, 

Remy was also quick to reference Berger v. NCAA, a late 2016 decision by the Seventh Circuit upholding a 

district court ruling that two University of Pennsylvania track and field athletes were not school employees and, therefore, 

not entitled to minimum wages under the Fair Labor Standards Act. The court in that case acknowledged that student-

athletes spend a substantial amount of time at their sport but that this was part of the tradition of college athletics and that 

there was not real expectation of earning an income. It found that "simply put, student-athletic "play' is not "work,' at least 

as the term is used in the FLSA. Appellants in this case have not, and quite frankly cannot, allege that the activities they 

pursued as student-athletes qualify as "work' sufficient to trigger the minimum wage requirements of the FLSA." The 

court noted that participation in sport is "entirely voluntary" and, citing the familiar dicta in the Board of Regents case, 

stated that "the long tradition of amateurism in college sports shows that the student athletes - like all amateur athletes - 

participate in their sports for reasons that are entirely unrelated to immediate compensation." 

 

C. STUDENT ATHLETES ARE EXCLUDED FROM EMPLOYEE STATUS BY THEIR PARTICIPATION IN 

AN EXTRA-CURRICULAR ACTIVITY. 

William Lawrence, writing the decision of the Court, U.S. Court of Appeals, Seventh Circuit, Gillian Berger v. NCAA,  

Because NCAA-regulated sports are "extracurricular," "interscholastic athletic" activities, we do not believe that 

the Department of Labor intended the FLSA to apply to student athletes. 

 

D. THE DEPARTMENT OF LABOR HAS REPEATEDLY RULED THAT STUDENT ATHLETES DO NOT 

MEET THE LEGAL STANDARD FOR “EMPLOYEES.” 

William Lawrence, writing the decision of the Court, U.S. Court of Appeals, Seventh Circuit, Gillian Berger v. NCAA,  

Section 10b24(a) of the Department of Labor Field Operations Handbook categorically states that students who 

participate in extracurricular activities are generally not considered employees. Section 10b03(e) includes interscholastic 

athletics in a list of activities that do not constitute work. Those references are not limited to activities that are entirely 

student run. In fact, most of the activities included in ß 10b03(e)'s list are not student run. Because NCAA-regulated 

sports are extracurricular, interscholastic athletic activities, the Department of Labor did not intend the Fair Labor 

Standards Act to apply to student athletes. The Department of Labor Field Operations Handbook's interpretation of the 

student-athlete experience was persuasive. 


