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CLERK OF THE ALLEN COUNTY DISTRICT COURT
CASE NUMBER:  1960-PR-023085



IN THE DISTRICT COURT OF ALLEN COUNTY, KANSAS 

 

 
In the matter of the Trusteeship of  
The Will of Thomas H. Bowlus Deceased   1960-PR-023085 
 
 

 MEMORANDUM DECISION 
 

All parties have submitted briefs on the issues set out in the petition and 

the parties have waived a hearing on these issues. After reviewing all of the documents 

submitted the court makes the following findings and conclusions of law. 

Background of the Case 

 Thomas Bowlus was an Iola banker and community leader. He died on 

December 17, 1960, leaving a will devising his residuary estate in trust to the Allen 

County State Bank. The will directed the trustee to tear down Mr. Bowlus’s home and 

build a fine arts and cultural center. The trust stated that the fine arts and cultural center 

was to be used for “the benefit of the children of the City of Iola, or as are enrolled in 

the Iola School System and the citizens of the area.” The school district accepted the 

gift and the trustee completed construction of the Bowlus Fine Arts and Cultural Center. 

 The cultural center has been a source of pride for the Iola community for over 50 

years. During the 1960s the cultural center was the subject of litigation that culminated 

in the court’s 1966 memorandum decision of final settlement of the estate. In that 

decision the court ruled on several issues raised by the parties as well as ordering the 

final settlement of Mr. Bowlus’s estate. The Board of Education has operated the center 



and used the facility for various educational functions. Additionally, the Board has 

permitted the use by other entities for cultural programs. The Board succeeded the 

Allen County State Bank as trustee and is the petitioner in the case now before the 

court. The Board seeks instruction from the Court concerning certain issues specified in 

its petition. 

Conclusions of Law 

 In addition to the petition, the Court has received briefs from the court-appointed 

guardian ad litem and James Gilpin, amicus curiae. The petition asks the court for 

guidance by answering nine questions. The first issue before the court is whether the 

court may properly provide the instruction requested by the petitioner. Mr. Gilpin 

contends that eight of the nine questions raised by the trustee are not justiciable 

because they are not ripe. Mr. Gilpin argues that in order for the court to rule on an 

issue an actual case or controversy between two parties must exist.  

 As the petitioner points out, when sitting as a probate court the court has 

continuing jurisdiction over a testamentary trust and may provide direction to a trustee 

when the trustee seeks direction from the court. In re Trust Estate of Woods, 181 Kan. 

271 (1957). Acting in this capacity, the district court gave direction to the trustee in its 

1966 memorandum decision. The court may find that individual questions are 

premature as the court did in its 1966 memorandum decision. For this reason, the court 

will look at each question individually to determine whether it is premature.  

 The court will now address the questions in the order set out in the petition. 



1. Must school classes be held in the Bowlus? Item Nine of Mr. Bowlus’s last 

will and testament (hereinafter referred to as the Will) provides that the 

original trustee shall convey title to the cultural center to the School District to 

be used by it for:  

“the use and purposes and for the benefit of the children of the City of 
Iola. . . and the citizens of the area as are hereinafter more specifically set 
forth. I have always been dedicated to the proposition that the best tool 
with which to equip our youth to confront the future is an education; and 
that such education should include an appreciation of things artistic, 
musical and cultural, as well as things academic and scientific. It is to that 
end and for such purposes that I dedicate the aforesaid premises.” 
 

 The will provides very little direction to the trustee outside of this brief 

description of the purposes for which the trustee holds the trust property. 

Therefore, the manner in which the trustee carries out these purposes is within 

the sole discretion of the trustee. Whether or not the Board of Education 

continues to hold classes in the cultural center is within its discretion. 

2.  To what extent does the Bowlus need to be used for classes? This 

question is resolved by the court’s answer to Question 1 above. 

3. Does the 1966 Memorandum Decision mandate that classes be held at 

the Bowlus? The court finds that the 1966 memorandum decision did not limit 

the trustee in the exercise of its discretion in carrying out the Item 9 purposes.  

4. This item is really not in the form of a question.  To the extent that the 

petitioner intended it to be a question, it is resolved by the court’s answer to 

Question 1, above. 



5. How much discretion does the trustee have in defining “Fine Arts”? This 

question is rendered moot by the court’s answer to Question 1.  

6. Is USD 257 required to pay for use of the Bowlus? The decedent’s will 

does not give any direction with regard to this issue. For that reason, the 

court finds that whether the school district pays for its use of the cultural 

center is within the trustee’s discretion. 

7. Is there a situation in which the Bowlus could be forfeited to the Kansas 

University Endowment Association? Item 9.E. of the decedent’s will provides 

that the school district must accept the benefits of the trust within 6 months of 

the death of Mr. Bowlus. If the school district does not accept the benefits, 

the school district fails as a beneficiary and the trust corpus is used and or 

distributed in a different manner, including a gift to the University of Kansas 

Endowment Association. The school district accepted the benefits of the trust 

within the 6-month period and the court approved its acceptance. Once the 

school district accepted the benefits of the trust the provisions of the trust 

exclude the alternative beneficiaries and the property may not be forfeited to 

anyone. 

8. Are the trustees, who are also USD 257 Board members, allowed to 

resign as trustees and appoint another entity to serve as trustees? The 

School Board is the trustee of the trust, not the individual members. Thus, if 

one Board member resigns as a School Board member it has no effect on the 



continuation of the School Board as the trustee. The Board would follow 

whatever procedure applies to replace the resigning member. 

The question also asks whether the Board of Education may resign as a 

trustee and designate a new trustee. A trustee may always resign and apply 

to the court to appoint a new trustee in its place. This would be the proper 

procedure to follow in such an event. 

9. This item likewise is not in the form of a question. However, apparently 

the trustee is asking whether it is required to continue to deposit the trust’s 

funds at Emprise Bank, the successor to Allen County State Bank. This issue 

is covered by Item 9.D.8. This court for good reason shown may permit the 

trustee to deposit its funds at another institution. The reasons put forth by the 

trustee provide good reason why the trustee may wish to invest its funds in a 

different manner. The court finds that the trustee may invest its funds in an 

entity other than Emprise Bank. 

It is clear to the court from the amount of interest in this action that the Bowlus 

Center is an important asset for the community of Iola. The cultural center is an asset 

that many cities Iola’s size would love to have. It also appears that the cultural center 

has become somewhat of a burden to the school district. Due to its age it may need 

expensive repair and renovation. It may be more convenient to the school board to 

conduct classes in school facilities. 

Item 9.C.5. of the will provides that the trust should terminate fifteen (15) years from 



the date of the testator’s death. Upon termination the trustee is directed to sell all of the 

property remaining in the trustee’s hands and the proceeds of sale together with all 

other cash shall be distributed to the Board of Education. Item 9.D.10. provides that the 

termination date may be extended for such period as the trustee deems appropriate, 

but not to exceed five years. Obviously, the trust has continued far beyond the 

termination date. Thus, it appears to the court that one possible solution to the cultural 

center dilemma is for the city or a non-profit entity to negotiate with the school board to 

obtain title to the Bowlus and terminate the trust. This would terminate the school 

board’s obligation to maintain the cultural center and would provide for the center’s 

continued existence. 

 This memorandum decision constitutes a journal entry and judgment is entered 

in accordance with the findings hereinabove made. This order is effective as of the date 

and time shown on the electronic file stamp. 

 

 

              _________________________________ 
Robert W. Fairchild, Senior Judge  

 
  


