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FAPE Under §504 and IDEA

 §504 FAPE—Meeting the needs of §504 

students as adequately as the needs of 

nondisabled peers (34 CFR §104.33(b))

 IDEA FAPE—IEP reasonably calculated to 

enable student to make appropriate progress 

in light of their circumstances (Endrew 2017)



Role of Accommodations

 The mainstay of §504 services plans, as 

students are responsible for all regular state-

mandated curriculum

 Under IDEA, must be addressed in IEP to 

enable students to participate and progress in 

general curriculum to extent appropriate (34 

CFR §300.320(a)(4)(ii))

 Accommodations do not reduce or alter the 

underlying course content



Accommodations

 Classroom accommodations must be 

developed by the §504 committee/IEP team 

based on the evaluation data (requires careful 

consideration of various sources of data)

 The evaluation data gives us an understanding 

of the educational needs of the student

 Key Question—Knowing the data and the 

child’s needs, does the accommodation make 

sense?



Accommodations

 In addition, the §504 committee/IEPT should 

consider whether an accommodation might 

cause a harmful effect to the child’s education 

in some other manner

 DATA>>NEEDS>>ACCOMMODATIONS



Accommodations

 This prevents choosing accommodations 
based on convenience, parental preference, or 
other non-data factors

 Operative Question for Every 
Accommodation—What is the data basis 
for the proposed accommodation?

 Also avoids power struggles with parents 
over accommodation choices, since the 
operative decision-maker is the data, not a 
person



Accommodations

 Legal Warning—Failure to implement 
classroom accommodations is a common 
source of Office for Civil Rights (OCR) 
complaints, SEA complaints

 Campuses should have system to monitor 
implementation of §504 plans and IEPs (with 
participation or “buy-in” of campus principal)

 A key aspect of compliance job—a plan that 
is not implemented can’t work, and can 
create a legal liability risk for District



Accommodations

 Another Legal Warning—Failure to 
implement classroom accommodations is a 
common claim in sp ed lawsuits against 
school districts

Especially in situations where the §504 or 
sp ed student is not doing well in a regular 
ed class

In these situations, it’s crucial that the reg
ed teacher have some documentation of 
implementing the accommodations



Accommodations

 Last Legal Warning—Failure to implement 

classroom accommodations can lead to 

parent complaints against individual teachers 

with the State Bd of Educator Certification 

(SBEC)



Example

 DATA—Middle-school student has ADHD, 
exhibits off-task behaviors, poor focus, poor study 
and organizational skills (fails to turn in many 
math assignments)

 NEEDS—Behavioral accommodations to better 
maintain focus, organizational strategies

 MODS—Behavior accommodations (preferential 
seating, repeated instructions, frequent 
monitoring for attention) and organizational 
accommodations (assignment notebook checked 
weekly by teacher, weekly assignment list goes to 
parents for math class)



Case Examples

 Plan Implementation Issues

Littleton Pub. Schs. (Massachusetts 

SEA 2016)

After a 3-day §504 DP hearing, the HO 

found school failed to consistently 

implement §504 plan for a high school 

student with ADHD

Parent sought compensatory services



 Other Implementation Issues

Littleton Pub. Schs. (Massachusetts 

SEA 2016)

HO found that despite lapses in 

implementation, the student “successfully 

participated and accessed the curriculum 

in Honors classes.” 

Student passed her classes and the State 

assessment, and accessed accelerated 

curriculum courses



 Other Implementation Issues

Littleton Pub. Schs. (Massachusetts 

SEA 2016)

Thus, there was equal opportunity to 

access educational programs

HO noted that imperfect implementation 

of a §504 Plan does not automatically 

result in a denial of FAPE or a 

compensatory services award 

HO thus denied relief



 Other Implementation Issues

Note—HO’s analysis lines up with the 

federal courts’ analysis of IEP 

implementation failures under IDEA

Rule—Only a material failure to 

implement the IEP, or a failure to 

implement a significant or essential 

component of the IEP, will amount to 

an actual denial of FAPE (see, e.g., 

Houston ISD v. Bobby R., 31 IDELR 185 

(5th Cir. 2000), and cases from 2nd, 4th

8th, and 9th Circuits)



 Other Implementation Issues

Note—HO’s analysis focuses on the non-

discrimination obligations of §504 (thus, 

the focus on whether student was able to 

fully access the educational program)

OCR, however, does not analyze 

implementation cases this way…



 Other Implementation Issues

Leon County (FL) Sch. Dist. (OCR 

2015)

8th-grader was reluctant to go to guidance 

department for test administration or 

have teachers sign his agenda book, and 

teachers did not push the issue

OCR’s position was that the District had 

to implement the student’s §504 Plan as 

written



 Other Implementation Issues

Leon County (FL) Sch. Dist. (OCR 

2015)

OCR did not state whether the student 

passed his classes or statewide tests in 

making its findings (what do we think?...)

What about the fact that it was the 

student that was unwilling to access the 

help in the §504 plan?...



Case Examples

 Socorro ISD (OCR 2017)

HS Freshman §504 student (ADHD) took 

an Eng 1 AP class

Obtained a 71 for the first grading period, 

before changing classes to regular Eng 1

Parent filed complaint with OCR, alleging 

AP Eng 1 teacher failed to implement 

§504 plan accommodations



 Socorro ISD (OCR 2017)

§504 plan accommodations included:

“Reteach difficult concepts”

“Provide copy of teacher notes”

In interview with OCR investigator, 

teacher indicated he did not reteach 

difficult concepts in class, but offered to 

do so for the student before and after 

school



 Socorro ISD (OCR 2017)

He also indicated that he did not produce 
teacher notes, so he did not provide 
student with notes

OCR took the position that the 
accommodations were not implemented 
in accordance with §504, even though the 
student passed

School was forced to enter into a 
Corrective Action Plan, provide staff 
training on §504, and provide 
compensatory services to the student



 Implementation Cases

Note—In recent years, OCR appears to 

apply a “strict liability” approach to §504 

plan implementation lapses

(OCR’s “implemented as written” 

standard is actually stricter than that 

applied under IDEA!)



 Implementation Cases

OCR’s position has changed over 

time—See, e.g., White Deer Ind. Sch. Dist. 

(OCR 2002); Archer City Ind. Sch. Dist. 

(OCR 2003); Jim Ned Cons. Ind. Sch. District

(OCR 2003)

In these cases, there were implementation 

lapses, but OCR did not find denials of 

FAPE, since students nevertheless did well 

in their classes

Why the change?...



Implementation Ideas

 §504 committees and ARD committees 

should limit accommodations to only those 

needed consistently

 Teachers should review all accommodation 

plans at start of school year

 Accommodations should be implemented as 

written

 If a student refuses an accommodation, 

document and inform §504 or sp ed contact 

person



Implementation Ideas

 Accommodations on §504 plans and IEPs 

are not options or ideas, they are required 

legally



Preventing Mods Problems

 Extended time—Better called “extended 
deadline,” should be set out with specificity 
(e.g., extra day for daily assignments, 25% 
extra time for longer assignments and tests)

How will student be informed of time?

Teacher’s late policy applies if extended 
deadline passes

Is the accommodation needed for every 
course?



Preventing Mods Problems

 Shortened Work/Tests—Should be set out 

with specificity (e.g., 25% shorter)

Limits? Short work must still allow for 

instruction and work on all curriculum 

elements

Some classes may require less shortening

A more labor-intensive mod, since teacher 

has to carefully shorten tests or work



Preventing Mods Problems

 Note-Taking Assistance—Set forth 
method (teacher notes, peer notes)

Include a criteria to make sure student is 
learning to take notes (such as “student 
must provide copy of his own notes 
before obtaining teacher/peer notes)

Key skill for post-secondary education

“Copy of teacher’s notes (if teacher 
normally produces notes).”



Preventing Mods Problems

 Note-Taking Assistance—Set forth 

method (teacher notes, peer notes)

If team wants student to get copy of 

teachers’ notes, add statement—”Teacher 

will provide copy of teacher’s notes, if 

teacher produces notes for the class”



Preventing Mods Problems

 Reteach Difficult Concepts—Set forth 

options

“Reteach difficult concepts (in classroom, 

or by offering tutoring opportunities 

outside of school day).”



Preventing Mods Problems

 Parent Contact System—Set out exact 

system, method, timeframe

Make sure the system is simple enough to 

be implemented on a long-term basis

Avoid agreeing to contact systems that 

will be difficult to maintain

Create simple contact forms with the key 

information to be conveyed



 Calculator—Make sure you have and 

understand the most recent SEA guidance 

Calculator for 4th grade ADHD student?

Do we really just want the student to use 

the calculator during state assessment?...

Think first of what mods the student 

needs consistently in the classroom based 

on the evaluation data, then select allowed 

mods from that set for implementation 

during state assessment



 Mods needed only at times—Do not 

include in §504 Services Plan or IEP 

Mods on plan are meant to be 

implemented consistently

Mods necessary only at times should be 

implemented by teachers at their 

professional discretion

A mod cannot be stated “as needed” on 

the plan, as plan must state a specific 

commitment of resources



 Health Plans—Can be attached to §504 

Services Plan (or IEPs) or incorporated into 

mods

Usually, a draft is provided by school 

nurse, after reviewing medical records or 

contacting Dr’s office

Make sure plan is clear to all, and 

distributed to everyone that may have to 

implement it



 Behavior Intervention Plans

Generally, BIP needs to be considered if 

there is recurring behavior that impedes 

learning or the learning of others (by 

analogy to IDEA)

Keep it as simple as possible—Target 

behaviors, intervention strategies, 

individualized consequences

Plan may want to note that BIP is intended 

to assist the student in complying with 

school’s code of conduct



 Modified Tests/Test Retakes

Plan needs to specify what kind of mod 

will be provided during tests

Retakes may be subject to abuse if no 

limits are placed on how many tests can 

be retaken



 Documenting Accommodations

Teachers should make sure they have all 

the IEPs and 504 Plans for students in 

their classes

Review the accommodations at the start 

of the year

Documentation methods? Notes on 

lesson plans, notes on calendar, notes on 

margins of IEPs or 504 plans (simple is 

OK)



 When a child is failing

Meet in a timely fashion to study why the 

student is failing, and to develop a plan to 

address the underlying problem

Meeting at the end of the year, if the 

student has been failing long-term, is 

inappropriate

Remember, promotion/retention is a local 

policy decision, not an IEP decision



 Advanced Curriculum Classes

OCR has made clear that §504 and IDEA 

students have an equal right to participate 

in AP or honors courses

In order for equal participation, mods will 

have to be provided

But, mods do not have to fundamentally 

alter the nature of the course



 Advanced Curriculum Classes

Rule of Thumb—The mods that would 

be normally provided in regular 

curriculum classes will have to be 

implemented in advanced curriculum 

classes, unless the mods would 

fundamentally alter the nature of the 

course

There may be limits on shortening of 

work or on providing extra time, but 

normally, mods do not fundamentally alter



 Advanced Curriculum Classes

If with implementation of appropriate 

mods, a student cannot meet standards on 

an advanced curriculum class, the class 

might not be appropriate for them 



 Class Ranking

Class ranking systems cannot categorically 

exclude students with disabilities (Letter to 

Runkel (OCR 1996))

Classes with a modified curriculum 

(below-TEKS) can be “weight-adjusted” 

with a rationally based weighting system

System cannot automatically place sp ed

classes at lowest weight



 Class Ranking

Mods that do not have the effect of 

modifying the curriculum should not 

result in exclusion from class ranking or a 

“weighing-down” of the class grade

For §504 and IDEA students, this means 

they participate in class ranking and 

honors like nondisabled students (since 

§504 does not envision modified 

curriculum—equal opportunity to access 

reg curriculum)  



 Class Ranking

Similarly, there cannot be special markings 

on transcripts denoting classes where 

mods are provided, if the curriculum is 

not modified

(If the curriculum is modified in a course, 

the transcript can bear a special marking)



 Other Mods Problems?...

Discussion—What kind of problems have 

you personally encountered?


