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**DRAFT** 

 

Transaction Confirmation 

This Transaction Confirmation is delivered pursuant to and in accordance with a gas supply agreement ("Gas Supply 

Agreement"), effective 5/27/2016, by and between Constellation NewEnergy-Gas Division, LLC ("Constellation") 

and Unified School District 377 ("Customer"), and is subject to and made part of the terms and conditions of such 

Gas Supply Agreement. 

 

Trade Date: 

 

4/30/2020 

Buyer:  

 

Unified School District 377 

Seller: 

 

Constellation NewEnergy - Gas Division, LLC (CNEGAS) 

Facility Name: 

 

USD 377 Atchison PHYS POOL ACCT 

Delivery Period: 

 

7/1/2020 - 6/30/2021 (inclusive) 

Nature of Obligation: Secondary Firm - "Secondary Firm" means deliveries and receipts will be on a best-efforts 

basis up to Customer's maximum daily quantity and performance may be interrupted 

without liability to the extent that one or more of the following conditions are present: (i) 

Force Majeure; (ii) curtailment by the local distribution company owning and/or controlling 

and maintaining the distribution system required for delivery of gas to the Facility(ies) (the 

"Utility"); (iii) curtailment of supply by a natural gas supplier; (iv) curtailment of storage by a 

storage provider; (v) curtailment of transportation by a gas gathering or pipeline company, 

or Utility (each a "Transporter"), transporting gas for CNEG or Customer downstream or 

upstream of the Delivery Point(s), including, but not limited to, transportation between 

secondary firm points; (vi) recall of transportation capacity release by its releaser; or (vii) 

curtailment of gas production behind a specific meter. 
 

Deal Type:  

 

Physical Index  
 

Contract Quantity (MMBtu): Customer agrees that Constellation will have the exclusive right to determine usage 

nominations for this Facility. 
 

Index Price: To be based on the prices published in "Inside FERC's Gas Market Report" for the reference 

month applicable to the calculation period, in the section "Monthly Bidweek Spot Gas 

Prices" for Southern Star. 
 

Contract Price: Index Price Plus $0.37500/MMBtu 
US$ Rounded to five decimal places 
Plus applicable taxes 

 

The price referenced herein is not inclusive of fuel. 

 

100% Swing: The rate for all volumes consumed during the Delivery Period shall be the Contract Price listed herein, 

excluding any quantities fixed under a separate transaction confirmation. 

Account Manager:   Williams, Cindy L DEAL NO. 1149088 

 (402) 916-4426 

 cynthia.williams@constellation.com 
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If Constellation and Customer have previously entered into any commodity transaction(s) for the Facility (the "Previous 

Transaction") that overlap one or more of the delivery months covered in this Transaction Confirmation (the 

"Overlapping Month(s)"), the incremental gas pricing in this Transaction Confirmation shall apply to the Overlapping 

Months instead of any conflicting incremental gas pricing associated with the Previous Transaction. 
 

 

Alternative Pricing Mechanism: The above described index pricing may be amended by a mutually agreed to fixed, 

NYMEX based, price arrangement at any time during the Delivery Period herein. Upon expiration of such a fixed price 

arrangement before the end of the Delivery Period, the pricing mechanism shall return to the index pricing of the 

Delivery Period herein. 
 
NYMEX Trigger Rights: Customer has the right to trigger the NYMEX price for any month(s) at any time during the 

Delivery Period, prior to 12:00 p.m. EST/EDT on the final day of NYMEX settlement for each applicable month. 

 

Allocation: Constellation will allocate the Contract Quantity listed herein among the Customer's separate facilities or 

meters at a later date. 

 

Pipeline: SSTAR 
 
Delivery Point(s): MARKET AREA CG 

 
Utility: KGS 

 

LDC Account No(s): 510362558 1201337 051 

 

Special Provisions: 

 

Billing and Payment: All amounts set forth in an invoice are payable to the Party issuing the invoice and will include, in 

addition to the natural gas supply charges, Delivery Charges, and Taxes, all other amounts related to the purchase and 

delivery of natural gas. Constellation’s invoices will be sent to Customer in accordance with Constellation’s normal 

billing cycle, as adjusted from time to time.  Constellation’s invoices are due and payable on the thirtieth (30th) day 

after the date of invoice or such other date as set forth in a Rider (the “Payment Date”) without offset or reduction of 

any kind, to the address set forth on the invoice. 

 

Event of Default: An "Event of Default" means any one of the following: (a) Customer’s failure to make, when due, any 

payment required under the Agreement if not paid within five (5) Business Days (or such longer period required by 

applicable law) following written notice to Customer that a payment is past due; (b) any representation or warranty 

made by a Party in the Agreement is false or misleading in any material respect when made or ceases to remain true 

in all material respects during the term of the Agreement, if not cured within five (5) Business Days after written notice 

from the other Party; (c) Customer fails to provide the adequate assurance as provided in this Agreement; (d) the 

failure by a Party to perform any material obligation set forth in the Agreement (other than the events that are 

otherwise specifically covered as a separate Event of Default hereunder or a failure to deliver or receive gas) which is 

not cured within five (5) Business Days after receipt of written notice thereof; or (e) a Party: (i) makes an assignment or 

any general arrangement for the benefit of creditors; (ii) has a liquidator, administrator, receiver, trustee, conservator 

or similar official appointed for it or any substantial portion of its property or assets (iii) files a petition or otherwise 

commences, authorizes or acquiesces in the commencement of a proceeding or cause of action under any bankruptcy, 

insolvency, reorganization or similar law for the protection of creditors, or has such petition filed against it; (iv) 

otherwise becomes bankrupt or insolvent (however evidenced); (v) is unable to pay its debts as they fall due; or (vi) is 

dissolved (other than pursuant to a consolidation, amalgamation or merger).   

 

Remedies Upon Event of Default. If an Event of Default occurs with respect to a Party (the “Defaulting Party”), the other 

Party (the “Non-Defaulting Party”) may, in its discretion, at any time, (i) withhold any payments or suspend any 
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deliveries hereunder and/or (ii) terminate the Transaction Confirmation in whole or solely with respect to those 

Account(s) adversely affected by such Event of Default, upon written notice to the Defaulting Party setting forth the 

effective date of termination (the “Early Termination Date”). Further, if Customer is the Defaulting Party, then 

Constellation may, without waiving any rights or remedies it may have, to the extent applicable, remove Customer 

from Constellation’s managed balancing and/or storage pools and/or apply any storage balance at prevailing market 

prices as an offset against the amount owed to Constellation by Customer.  If this Transaction Confirmation is 

terminated, the Non-Defaulting Party will in good faith calculate a termination payment as set forth below and the 

owing Party shall pay such amount within three (3) Business Days of receipt of notice of the amount due. The Parties 

acknowledge and agree that any termination payment under this Transaction Confirmation constitutes a reasonable 

approximation of harm or loss, and is not a penalty or punitive in any respect.  The remedies under this Section are the 

sole and exclusive remedies of the Non-Defaulting Party with respect to the occurrence of any Event of Default.   

 

As of the Early Termination Date, the Non-Defaulting Party shall determine: (i) the difference between the Contract 

Value and the Market Value, such that the difference shall be due to the Customer if the Market Value exceeds the 

Contract Value and to CNEG if the opposite is the case; (ii) the Non-Defaulting Party’s Costs; and (iii) the amount owed 

(whether or not then due) by each Party with respect to all gas delivered and received.  The Non-Defaulting Party shall 

net or aggregate, as appropriate, any and all amounts owing between the Parties under this Section, so that all such 

amounts are netted or aggregated to a single liquidated amount payable by one Party to the other.   

     

“Costs” means, with respect to the Non-Defaulting Party, brokerage fees, commissions and other similar transaction 

costs and expenses reasonably incurred by such Party as a result of the Event of Default.  The “Contract Value” shall be 

the Contract Price multiplied by the amount of gas, as determined by the Non-Defaulting Party, that would have been 

delivered under the terminated Transaction Confirmation, had it not been terminated early (the “Terminated 

Volumes”).  The “Market Value” shall be the amount, as of the Early Termination Date, a third party would pay for the 

Terminated Volumes at the Delivery Point(s) at current market prices. The Non-Defaulting Party may determine the 

Market Value of a terminated transaction by reference to information either available to it internally or supplied by one 

or more third parties including, without limitation, any or all of the settlement prices of NYMEX gas futures contracts, 

quotations from leading dealers, energy swap agreements or physical gas trading markets, similar sales or purchases, 

and any other bona fide offers from either third parties or affiliates of the Party, all as commercially available to the 

Party and adjusted for the length of the term and differences in transportation costs and other factors, as the Party 

reasonably determines. The Non-Defaulting Party shall not be required to enter into a replacement transaction in order 

to determine or be entitled to a termination payment. 

 

Seller's planned billing method for this facility is to bill Buyer based on: Actual Consumption 

 

Default Service : Should Constellation continue to deliver to Customer beyond the term of this Transaction 

Confirmation, said deliveries will be made for successive 1 month terms (each an "Extension Term"), until terminated 

by either party by giving written notice of termination not less than 30 days prior to the expiration of the then-current 

Extension Term.  Each month, the default price (the "Evergreen Price") will equal the applicable published index, plus 

transportation, fuel and any other charges associated with the delivery of gas to the Delivery Point. Unless otherwise 

provided by Customer, Constellation will determine Customer's monthly nomination in a commercially reasonable 

manner based upon Customer's historical usage data. 

 

(SIGNATURE BLOCKS FOLLOW ON NEXT PAGE) 
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This Transaction Confirmation documents an agreement previously reached by authorized representatives of the 
parties. Unless disputed by Customer in writing within two (2) business days of Constellation's execution date, or 
such other time frame as specified in the Gas Supply Agreement, it is binding and shall be deemed accepted. 
 
 
 

Please return via the DocuSign E-Signature process or email to CNEGTransactionConfirmations@Constellation.com. 

Constellation NewEnergy-Gas Division, LLC  Unified School District 377 

 

By: 

 

 

 

  

By: 

 

*CustomerSignature1 

Name: Nancy H. Fischer 
 

 Name: *CustomerSignerName1 

Title:  Vice President- Retail Ops 
 

 Title:  *CustomerSignerTitle1 

Date:  

 

 Date: *CustomerSignedDate1 

 

 

Customer ID PA-626115 

Contract No. SCX011722 

Deal No. 1149088 
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