
 
8.1 Discipline for Students with Disabilities 

 
 
I. The Eleven Day (> Ten Day) Rule 
 

Students with disabilities can be disciplined in the same manner as nondisabled students 
provided the student does not have an alternative discipline plan in his or her IEP, and 
provided the student is not removed, suspended, or expelled from school for more than 
ten consecutive school days.  (If the student has an alternative discipline plan in his or her  
IEP, it must be followed.)  Removals for more than 10 consecutive school days (i.e., 
eleven days) constitute a change in placement and trigger the full procedural protections 
of the Individuals with Disabilities Education Act (IDEA).  In addition, cumulative 
suspensions totaling more than 10 days in a school year may constitute a change in 
placement in those instances in which they create a pattern of exclusion that constitutes a 
significant change in placement.  Whether a series of short-term suspension constitutes a 
change in placement must be decided on a student-by-student basis. 

 
II. Due Process Requirements 
 

Short-term suspensions.  Students who are to be removed for 10 school days or less (i.e., 
short-term suspensions) must be provided “rudimentary due process.”  This means a) oral 
or written notice of the charges against him; b) if the student denies the charges, an 
explanation of the evidence the authorities have that support the charges; and c) an 
opportunity to present his side of the story.  
 
Long-term suspension or expulsion.  For students being removed for more than 10 school 
days (i.e., long-term suspension or expulsion), the parent must be notified of that decision 
and of all procedural safeguards accorded to the parent.  This includes, in addition to 
rudimentary due process, the right to representation by the parent, legal counsel, or some 
other adult representative authorized in writing by the parent; the right to reasonable 
access to non-privileged evidence; and, on a case-by-case basis, the right to confront and 
cross-examine witnesses against the student.  
 
While the right to counsel is not an explicit component of due process, legal 
representation may be a right essential to achieve the fundamental fairness that is the 
hallmark of federal procedural due process when a student faces expulsion or an 
extended suspension. See, e.g., Black Coalition v. Portland Sch. Dist., 108 LRP 16749 , 
484 F.2d 1040 (9th Cir. 1973) (holding that a student facing expulsion has a due process 
right to legal representation at a disciplinary hearing). Many lower federal courts have 
acknowledged the right to representation of a student facing expulsion. Osteen v. 
Henley, 108 LRP 16794 , 13 F.3d 221 (7th Cir. 1993) (recognizing a student's right to 
have an attorney attend a disciplinary hearing, but that such a right is circumscribed).  In 
addition, various courts have held that procedural due process will not always compel 
identification of fellow students.  When a student is accused of criminal misconduct, 
protection of cooperating students can take precedence over the right to know the 
identity of one’s accusers. 
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III. Manifestation Determination 
 
 When the district is contemplating the removal of a student with a disability for more 

than 10 consecutive school days, the district must first determine if the triggering 
misconduct was related to (i.e., a manifestation of) the student’s disability.  Under the 
IDEA, the behavior is a manifestation of the child’s disability: 

 
 • If the conduct in question was caused by, or had a direct and substantial 

 relationship to, the child’s disability; or 
 • If the conduct in question was the direct result of the district’s failure to 

 implement the IEP. 
 
 When the behavior IS a manifestation of the disability.  If the district did not conduct a 

functional behavioral assessment and implement a behavior intervention plan for such 
student before the behavior that resulted in the manifestation determination meeting, the 
district shall convene an IEP meeting to develop an assessment plan to conduct a 
Functional Behavior Assessment and implement a Behavior Intervention Plan to address 
that behavior.  If the student already has a behavioral intervention plan based on a  

 functional behavior assessment, the IEP committee must review the plan and modify it, 
as necessary, to address the behavior.  Except when the student is removed to an alternate 
interim educational setting (for the reasons addressed in Unilateral Removals), the child 
must be returned to the placement from which he was removed, unless the parent and 
district agree to a change in placement as part of the modification of the behavioral 
intervention plan. 

  
 When the behavior is NOT a manifestation of the disability.  The student can be removed 

in the same manner and for the same length of time that a general education student 
would be removed for the same behavior, except that a student with a disability who has 
been removed for more than 10 consecutive school days must continue to receive 
educational services so as to enable the child to continue to participate in the general 
education curriculum, although in another setting, and to progress toward meeting the 
goals set out in the child’s IEP. 

 
IV.  Stay-Put and Discipline 
 
 • When an appeal (e.g., a due process hearing) of a disciplinary action is requested 

 (either by the parent to challenge an action or by the district to seek removal to an 
 interim setting), the child remains in the interim alternative educational setting 
 pending the decision of the hearing officer or the expiration of the disciplinary 
 placement term, whichever occurs first. 34 CFR 300.533.  

      • The stay-put provision precludes districts from changing a student's educational  
  placement unless or until it can agree on an alternative placement with the   
  student's parents or the issue is resolved in an administrative proceeding.  

 

 

 2 



V. Unilateral Removals  
 

Schools can unilaterally (i.e., without parent consent) remove students with a disability 
from their educational setting, regardless of the behavior-disability link, for not more than 
10 school days to the extent that such alternatives would be applied to students without 
disabilities.   Schools can also unilaterally place students with disabilities in an 
appropriate interim alternative educational setting (IAES) for the same amount of time 
that a student without a disability would be subject to removal, but for not more than 45 
school days, regardless of the behavior-disability link, IF the student  
 
• Carries a weapon to or possesses a weapon at school, on school premises, or to or 
 at a school function under the jurisdiction of the school district; 
 
• Knowingly possesses or uses illegal drugs, or sells or solicits the sale of a 
 controlled substance while at school, on school premises, or at a school function 
 under the jurisdiction of a state education agency or school district;  
 
• Has inflicted serious bodily injury upon another person while at school, on school 
 premises, or at a school function under the jurisdiction of a state education agency 
 or school district. 
 

VI. In-School Suspension (ISS) 

 An in-school suspension (ISS) occurs when the district suspends a student during the 
 course of the school day without the student leaving the school campus. It is a popular 
 and often effective alternative to the out-of-school exclusion. It can even be included as a 
 behavioral intervention in a student's IEP. Typically, ISS involves the student going to 
 another room in the school building to serve this disciplinary sanction for all or part of a 
 school day. However, many legal and individualized considerations arise when using this 
 disciplinary technique. 

 It has been the U.S. Department of Education’s long term position that an in-school 
 suspension would not be considered a part of the days of suspension addressed in as long 
 as the child:   

 • Is afforded the opportunity to continue to appropriately participate in the general  
  curriculum;  

 • Continues to receive the services specified on the child's IEP; and 

 • Continues to participate with nondisabled children to the extent he or she    
  would  have in their current placement.  

If a student assigned to ISS does not receive educational services, then the sanction is the equivalent of an 
exclusion from school. See, e.g., Big Beaver Falls Dist. v. Jackson, 19 IDELR 1019 (Pa. Commw. Ct. 
1993). Excessive time-outs may unacceptably reduce the amount of time the student spends in his 
educational program. See, e.g., Marion County (FL) Sch. Dist., 20 IDELR 634 (OCR 1993). 
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VII. Protections for Children Not Yet Eligible for Special Education 
 

A student who has not been determined to be eligible for special education and who has 
engaged in behavior that violated any rule or code of conduct of the district may assert 
the protections afforded students with disabilities if the district “had knowledge”, or 
should have known, that the student was a student with a disability before the behavior 
that precipitated the disciplinary action occurred. 

 
The district shall be deemed to “have knowledge” that a student is a student with a 
disability if: 

 
• The parent expressed concern in writing (unless the parent is illiterate or has a 

disability that prevents meeting this requirement) to personnel of the district that 
the student is in need of special education and related services; 

 
• The behavior or performance of the student demonstrates the need for such 

services;   
 

• The parent of the student has requested an evaluation of the student to determine 
if the student qualifies as a student with a disability; or 

 
• The teacher of the student, or other district personnel, has expressed concern 

about the behavior or performance of the student to the district's director of 
special education or other district personnel. 

 
Without such knowledge, the district may take any disciplinary action applied to students 
without disabilities who engaged in comparable behaviors. 
 

* * * * * 
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