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Overview of Title IX 

and Case Law



Title IX
“No person in the United States shall, on the basis of 
sex, be excluded from participation in, be denied the 
benefits of, or be subjected to discrimination under 
any education program or activity receiving federal 
financial assistance.”

• Protects people from discrimination based on sex 
in education programs or activities that receive 
federal assistance.

• Enforced by Office for Civil Rights (OCR).

• Remember Title IX was enacted to prevent 
discrimination on the basis of sex and sexual 
harassment is only one form of potential sexual 
discrimination. Title IX also addresses the 
treatment of pregnant and parenting students, 
discipline, single-sex education, athletics, and 
employment.



Legal 

Principles –

Goals of New 

Rule Change

 Focus on Due Process 

 Fairness to victim and accused

 Formal complaint process to provide these rights 

before discipline can be imposed 

 Substantial information rights for victims and the 

accused

 Title IX Coordinators, investigators, decision-

makers, and any person who facilitates an informal 

resolution process must: 1) not have a conflict of 

interest; 2) not be biased 

 Between Complainants/ Respondents

 Not based on stereotypes

 Preserve Free Speech Rights 



Gebser v. Lago 

Vista Independent 

School System 

(1998)

A school board can be liable for money 

damages under Title IX for employee-on-

student sexual harassment IF:

• An official of the school district who at a 

minimum has authority to institute 

corrective measures on the district’s behalf.

• Has actual notice of the teacher’s 

misconduct.

• Is deliberately indifferent to the teacher’s 

misconduct (an official decision by the 

recipient not to remedy the violation).



Davis v. Monroe 

County Board of 

Education (1999)

A school board can be liable for money damages 
under Title IX for student-on-student sexual 
harassment IF:

 The institution must have “actual notice” of the 
harassment; and the institution must have responded 
to the harassment with “deliberate indifference.”

Additionally, court held that:

 Harassment must be “severe, pervasive, and 
objectively offensive,” and the indifference 
“systemic,” to the extent that the victim is deprived 
of educational opportunities or services.

 Justice O’Conner added a framework to determine 
deliberate indifference –

 stating that deliberate indifference constitutes a 
response that is “clearly unreasonable in light 
of the known circumstances.”



Sexual Harassment

If a school district has actual knowledge of sexual

harassment in an education program or activity of

the school district against a person in the United

States, it must respond promptly in a manner that is

not deliberately indifferent.



What is Sexual Harassment?

• Quid pro quo – a District employee conditioning the provision of an

aid, benefit, or service of the District on an individual’s participation in

unwelcome sexual conduct;

 Premising grades, grade promotion, enrollment in a program, college admission letters, 

etc. on submission to sexual conduct.

 Can include conduct that is only “speech”, in other words, no actual sexual conduct need 

occur, if the speech is intended to compel conduct.

 Quid pro quo harassment need not be “severe, pervasive, and objectively offensive” to 

constitute sexual harassment.



What is Sexual Harassment?

• Unwelcome conduct to be determined by a reasonable person to be so severe, pervasive,
and objectively offensive that it effectively denies a person equal access to the District’s

educational program;

 Determined based on a “reasonable person” standard.

 Differs from Title VII (which requires the conduct be severe or pervasive).

 Requires a course of conduct.

 Complainant need not have already suffered a loss of educational access to file a complaint, only that they have lost 
“equal” access then other not harassed.

 May involve student actually withdrawing from classes, quitting an extracurricular activity, experiencing failing 
grades.

 May involve development of mental or physical health complications effectively reducing the ability to fully 
participate.



What is Sexual Harassment?

• “Sexual assault” (as defined by the Clery Act), “dating violence”, “domestic violence”, or “stalking” (as defined in the
Violence Against Women Act).

 “Sexual assault” means an offense classified as a forcible or non forcible sex offense under the uniform crime reporting system of the Federal Bureau of Investigation as follows:

 Sex Offenses, Forcible—Any sexual act directed against another person, without the consent of the victim including instances where the victim is incapable of giving 
consent. 

 Forcible Rape—(Except Statutory Rape) The carnal knowledge of a person, forcibly and/or against that person’s will or not forcibly or against the person’s will in instances 
where the victim is incapable of giving consent because of his/her temporary or permanent mental or physical incapacity. 

 Forcible Sodomy—Oral or anal sexual intercourse with another person, forcibly and/or against that person’s will or not forcibly or against the person’s will in instances where 
the victim is incapable of giving consent because of his/her youth or because of his/her temporary or permanent mental or physical incapacity. 

 Sexual Assault With An Object—To use an object or instrument to unlawfully penetrate, however slightly, the genital or anal opening of the body of another person, forcibly 
and/or against that person’s will or not forcibly or against the person’s will in instances where the victim is incapable of giving consent because of his/her youth or because of 
his/her temporary or permanent mental or physical incapacity. 

 Forcible Fondling—The touching of the private body parts of another person for the purpose of sexual gratification, forcibly and/or against that person’s will or not forcibly or 
against the person’s will in instances where the victim is incapable of giving consent because of his/her youth or because of his/her temporary or permanent mental or physical 
incapacity. 

 Sex Offenses, Nonforcible—(Except Prostitution Offenses) Unlawful, nonforcible sexual intercourse. 

 Incest—Nonforcible sexual intercourse between persons who are related to each other within the degrees wherein marriage is prohibited by law. 

 Statutory Rape—Nonforcible sexual intercourse with a person who is under the statutory age of consent.



What is Sexual Harassment?

 “Dating violence” means violence committed by a person—

 who is or has been in a social relationship of a romantic or intimate nature with the victim; and

 where the existence of such a relationship shall be determined based on a consideration of the following factors:

 (i) The length of the relationship.

 (ii) The type of relationship.

 (iii) The frequency of interaction between the persons involved in the relationship.

 “Domestic violence” includes felony or misdemeanor crimes of violence committed by a current or former spouse or intimate partner of 
the victim, by a person with whom the victim shares a child in common, by a person who is cohabitating with or has cohabitated with the 
victim as a spouse or intimate partner, by a person similarly situated to a spouse of the victim under the domestic or family violence laws 
of the jurisdiction receiving grant monies, or by any other person against an adult or youth victim who is protected from that person's 
acts under the domestic or family violence laws of the jurisdiction.

 “Stalking” means engaging in a course of conduct directed at a specific person that would cause a reasonable person to—fear for his or 
her safety or the safety of others; or suffer substantial emotional distress.



Sexual 

Harassment, 

What 

Changed?

Old Definition

(OCR Guidance)

New Definition

• Unwelcome conduct

• Determined by a reasonable 

person

• To be severe, pervasive, or 

persistent, and to interfere 

with or limit a student’s 

ability to participate in or 

benefit from school 

services, activities, or 

opportunities

• Unwelcome conduct

• Determined by a reasonable 

person

• To be severe, pervasive, and 

objectively offensive that it 

effectively denies a person’s 

equal access to the school’s 

education program or 

activity



Actual 

Knowledge,

What 

Changed?

Old Rule

(OCR Guidance)

New Rule (Final Rule)

• A school has a 

responsibility to respond 

promptly and effectively if 

a school knows or should 

have known about sexual 

harassment.

• Who – any school official 

who has authority to 

institute corrective 

measures on behalf of the 

District (principal, Title IX 

Coordinator, other 

administrator)

• A school with actual 

knowledge of sexual 

harassment in a program or 

activity against a person in the 

United States must respond 

promptly and in a manner that 

is not deliberately indifferent.

• Who – any school employee 

including a teacher, teacher’s 

aide, bus driver, cafeteria 

worker, counselor, school 

resource officer, maintenance 

staff worker, or other school 

employee



When Does Title IX Apply?

At the time of filing a formal complaint, a complainant

must be participating in or attempting to participate in the

education program or activity of the recipient with which

the formal complaint is filed.



Education Program or Activity

 What is “an education program or activity of the school district”?

 Any location, events, or circumstances over which the District exercises substantial control over both the

respondent and the context in which the sexual harassment occurs, including but not limited to, on school

premises.

 A school bus or other school related vehicle, a school bus stop, an activity or event sponsored by a school,

whether or not it is held on school premises, and any other program or function where the school is responsible

for the student.



Education Program or Activity

What about sexual misconduct that occurs off campus?

 Sexual harassment definition covers in-program effects of out-of-program misconduct.

 Example – off-campus student-on-student sexual assault, not within Title IX protections, but related on-campus 

sexualized name-calling/taunting would fall within protections

 Staff on student sexual harassment would likely always trigger protections.

What about on-line activity?

 Online manifestations of sexual harassment are subject to the District’s policy, when those behaviors occur in or 

have an effect on the District’s education program and activities or use District networks, technology, or equipment. 

 Fact specific inquiry –computer & internet networks, computer hardware or software, owned or operated by the 

school

 Example – a student using a personal device to perpetuate on-line sexual harassment during class time may 

constitute a circumstance over which the District exercises control. 



Sexual Harassment: 

Examples



What does a school do when it is put on notice 

of sexual harassment?

It must respond in a way that is not “deliberately indifferent”.

o Response cannot be clearly unreasonable in light of the known 

circumstances.

o Most important thing you can do is take complaints seriously when you 

have notice of them – do not ignore complaint or hope that it will just go 

away on its own.

o Must respond promptly.



Deliberate 

Indifference,

What 

Changed?

Old Rule

(OCR Guidance)

New Rule (Final Rule)

• School must take 

immediate action to 

eliminate the sexual 

harassment or sexual 

violence, prevent its 

recurrence, and address 

its effects

• Failure to respond 

reasonably in light of 

known circumstances



DEFINITIONS

 Complainant means an individual who is alleged to be a victim of conduct that 

could constitute sexual harassment.

 Formal Complaint means a document filed by a Complainant or their 

parent/guardian or signed by the Title IX Coordinator alleging sexual 

harassment against a respondent and requesting that the District investigate the 

allegation of sexual harassment. 

 Respondent means an individual who has been reported to be the perpetrator 

of conduct that could constitute sexual harassment.

 Supportive Measures means non-disciplinary, non-punitive individualized 

services offered as appropriate, as reasonably available, and without fee or 

charge to the complainant or the respondent before or after the filing of a 

formal complaint or where no formal complaint has been filed.



THE TITLE IX PROCESS

INCIDENT

• COMPLAINT OR NOTICE TO TITLE I 
COORDINATOR

• STRATEGY DEVELOPMENT

INITIAL ASSESSMENT BY TITLE IX 
COORDINATOR

• JURISDICTION?

• DISMISSAL?

• POLICY VIOLATION IMPLICATED?

• INFORMAL OR FORMAL RESOLUTION?



THE TITLE IX PROCESS

FORMAL INVESTIGATION 

• APPOINT INVESTIGATORS (NEUTRAL)

• WRITTEN NOTICE TO PARTIES

• IDENTIFICATION OF WITNESSES 

• SCHEDULE INTERVIEWS

• GATHER/REVIEW EVIDENCE

• EVIDENCE SHARED WITH PARTIES, OPPORTUNITY TO RESPOND

• FINALIZE INVESTIGATIVE REPORT



THE TITLE IX PROCESS

DETERMINATION- DECISION-MAKER

• EXCHANGE OF WRITTEN QUESTIONS 
AND RESPONSES

• DETERMINATION OF POLICY 
VIOLATION

• REMEDIES/SANCTIONS/DISCIPLINE

APPEAL



TITLE IX TEAM

Title IX 
Coordinator(s)

Investigator(s)

Decision-
Makers

• Policy 
violation

• Appeal

Informal 
Resolution 

Facilitator(s)



Overall 

Timeline

The investigation could take 30-60 days. This is 

due to mandated timelines, such as the 10 days for 

response, 10 days for a decision/cross-examination, 

10 days for appeals, etc.  This is also determined by 

the number of interviews needed and time to gather 

evidence.

The investigation could last longer if there are 

circumstances with one or more of the parties, and 

written notice must be provided to all parties.



Step 1: 

Formal 

Complaint



Information 

about How to 

File a Formal 

Complaint

 Must notify students, employees, applicants for admission and 

employment, parents, legal guardians of students, and unions 

of Title IX Coordinator(s):

o Name

o Title 

o Office address

o Email address

o Telephone number

o Must also put this information prominently on the website

o and each handbook 

 Must be the individual who accepts reports of sex 

discrimination and sexual harassment in person, by mail, by 

telephone, or by e-mail.

 Reports must be able to be made at any time, including 

non-business hours.



Right to File Formal Complaint 

 Must inform student about the right to file a formal complaint.

 Formal complaint begins the formal process of adjudicating whether 

sexual harassment has occurred, and can result in discipline against the 

respondent and additional supportive measures for the complainant. 

 Cannot encourage or discourage student to file a formal complaint.

 Formal complaints can be filed by the student (or their parent or legal 

guardian).

 Formal complaints also can be filed by the Title IX Coordinator.



Formal 

Complaint

 Must be filed in person, by mail, or through email or 

other online portal.

 Must contain the Complainant’s physical or digital 

signature.

 If no Formal Complaint is filed, the grievance process 

cannot start. 

 All school district employees are mandated to report 

sexual harassment.

 Formal Complaint can be withdrawn at any time, 

resulting in dismissal of the grievance process. 

 School district may consolidate Formal Complaints 

arising from the same factual circumstances, if there is 

more than one Complainant or Respondent or a cross 

complaint has been filed by a Respondent against a 

Complainant. 



ROLE OF TITLE IX COORDINATOR



Title IX Coordinator

INITIAL RESPONSIBILITIES

 Promptly contact the Complainant to discuss the availability 

of supportive measures and explain the process involved in 

filing a Formal Complaint.

 Inform the Complainant of the availability of supportive 

measures with or without the filing of a Formal Complaint.

 Consider the Complainant’s wishes with respect to supportive 

measures.



Supportive Measures 

Range of supportive measures offered: counseling by a school staff person, extensions of

deadlines or other course-related adjustments, modifications of work or class schedules,

mutual restrictions on contact between the parties, changes in classroom transition routes,

increased security and monitoring of certain areas of the school campus, and/or a

combination of local interventions and supports.

Title IX Coordinators are responsible for determining appropriate

supportive measure and effectively implementing the supportive measure.



Supportive Measures 

 The District will maintain the privacy of the supportive measures so long as

the privacy does not impair the District’s ability to provide the supportive

measures.

 The District will reduce the academic/occupational impact on the parties as

much as possible. The District will implement measures in a way that does

not unreasonably burden the other party.



Title IX Coordinator

INITIAL RESPONSIBILITIES
Conduct a limited, threshold investigation:

 to determine if the formal grievance policy scope requirements 
have been met;

 if the Complainant does not file a Formal Complaint, to 
determine whether the school’s Title IX obligations require the 
Title IX Coordinator to “sign” a Formal Complaint.

 Title IX Coordinator should respect the Complainant’s wishes 
with respect to file

 However, if it is clearly unreasonable for the district to not 
investigate the reported incident in light of the known 
circumstances, the Coordinator should prepare and sign a 
formal complaint so that it may be investigated. 



Title IX Coordinator

INITIAL RESPONSIBILITIES
 Student - Remove a Respondent from the education program or 

activity on an emergency basis upon a determination that an 

immediate threat to the physical health or safety of any student or 

other individual arising from the allegations of sexual harassment 

justifies removal.

 NOTE: The Respondent must receive notice and an 

opportunity to challenge this decision immediately following 

removal.

 Employee - If necessary, work with the Administration to place a 

non-student employee Respondent on administrative leave during 

the pendency of a formal grievance process.



Dismissal of Formal Complaint

The Title IX Coordinator must dismiss the complaint if:

 The conduct alleged in the formal complaint would not constitute sexual harassment as 

defined in policy, even if proved;

 Did not occur in the District’s education program or activity;

 Did not occur against a person in the United States; or

 Complainant was not participating or attempting to participate in the District’s program at 

time of complaint.

Written notice of dismissal to parties required

 Dismissal of formal complaint may be appealed

Upon dismissal, the recipient may institute action under another provision of the code of 

conduct or other policies.



Dismissal of Formal Complaint

The Title IX Coordinator may dismiss a complaint or any allegations at any 
time during the investigation or hearing if:

 Complainant notifies the Title IX Coordinator in writing that the 
Complainant would like to withdraw the formal complaint or any allegations 
therein;

 The Respondent is no longer enrolled or employed by the recipient; or

 Specific circumstances prevent the recipient from gathering evidence 
sufficient to reach a determination as to the formal complaint or allegations 
therein

Written notice of dismissal to parties required

Parties may appeal a dismissal



When Title IX Does Not Apply

If Title IX jurisdiction is not present, the behavior could still violate:

 Institutional harassment/discrimination policies

 Student Handbook/Conduct policies

 Technology/Acceptable Use policies

 Employee Handbook/Policies

 Professionalism standards

District should still take steps to:

 Provide support and resources to the complainant and school community

 Determine if there are patterns or institutional variables that contributed to 

the alleged incident.



Code of Conduct Issues

 Cannot punish respondent for sexual harassment without following grievance 

process.

 If a code of conduct violation is not for sexual harassment, standard discipline 

process applies.

 If during the discipline process, you are put on notice of a potential sexual 

harassment claim, you must follow Title IX procedure. This may require 

putting discipline process on hold while grievance process plays out. 



INFORMAL RESOLUTION
 Initial responsibilities include discussing with both Complainant and Respondent 

the availability of an informal resolution process. 

 A school may not, under any circumstance, require a student or employee to 
waive the right to an investigation and adjudication of formal complaints under 
Title IX. 

 Similarly, a school may not require the parties to participate in the informal 
resolution of a formal complaint or even offer an informal resolution process 
unless a formal complaint is filed. 

 However, at any time prior to reaching a final determination, a school may 
facilitate an informal resolution that does not involve a full investigation and 
adjudication, provided that the school: 

 provides the parties a written notice disclosing (1) the allegations, (2) the 
requirements of the informal resolution process (3) the circumstances under which it 
precludes the parties from resuming a formal complaint arising from the same facts, 
and (4) any other consequences of participating in the informal resolution process, (5) 
the records that will be maintained or could be shared; 

 obtains the parties’ voluntary, written consent to the informal resolution.



INFORMAL RESOLUTION
 Informal resolution is not available to resolve allegations that an 

employee sexually harassed a student. 

 At any time prior to agreeing to a resolution, any party has the 

right to withdraw from the informal resolution and to resume the 

formal complaint process. 

 What are the pros and cons of informal resolution? 

 Pros: simplified process, finality for the parties, control of 

outcome, less adversarial, solutions tailored to parties

 Cons: delays process if unsuccessful, less process and 

safeguards, avoidance of consequences



INFORMAL RESOLUTION
 What are best practices for facilitating informal resolution? 

 Trained, neutral facilitator 

 Make parties aware of the benefits and limitations of informal resolution

 Don’t take sides or try to adjudicate the dispute 

 Be compassionate 

 Help parties reach a just settlement on their terms. Potential resolution 

terms include counseling, extensions of deadlines or other course-related 

adjustments, modifications of work or class schedules, campus escort 

services, mutual restrictions on contact between the parties, changes in 

work or housing locations, leaves of absence, increased security and 

monitoring of certain areas of the campus, and disciplinary measures 



INFORMAL RESOLUTION
 What are best practices for facilitating informal resolution? 

 Do not pressure either party to participate in informal resolution

 Do not require a full investigative report 

– Informal Resolution does not require a full investigation to be completed. 

 Do not exclude Complainants or Respondents from any activities because they are 
not participating in the informal resolution process.

 Become familiar with: 1) the allegations, 2) parties, 3) undisputed and/or known facts 
and evidence; 4) disputed and/or unknown evidence and facts; 5) the potential 
supportive measures and disciplinary actions that may be appropriate in light of the 
known circumstances

 Prepare questions for the parties regarding unknown information

 Establish the appropriate format – will the discussions take place in person, via 
telephone, email? Will the parties be face-to-face or in separate rooms or at separate 
times? What are the Complainant’s needs given the relationship of the parties and the 
type and severity of alleged conduct.



INFORMAL RESOLUTION
Facilitating a Resolution Process

1. Provide an overview of the process

2. Provide each party an opportunity to tell their story

a) Each party should feel they have been heard

b) Review what is important to them, identify areas of flexibility

3. Determine what each party wants out of the resolution process

a) Ask each party what they are looking for, make a list and review it with the 
parties

b) Be clear with each party what you can share with the other party

4. Know what supportive measures you can offer

5. Look to see if there is anything the parties have in common on their lists

6. Go back and forth between the parties until you can reach a resolution or are at an 
impasse

7. If you do reach an agreement, make sure both parties agreed to the terms



INFORMAL RESOLUTION

Documentation
 If you reach an agreement, WRITE it out!

 Have both parties sign the agreement

 Have a template easily accessible

 Have a policy in place if parties want time to think about the resolution before signing

 Have a deadline to agree to the informal resolution before it returns to the formal 
process

 The written agreement should include:

 Names of both parties

 Names of advisors present

 Specific terms of the agreement

 General description of the process that led to the resolution

 Specify that the informal resolution process was used instead of the formal 
process and both parties volunteered to participate

 Acknowledgement of all the terms in the agreement by the parties

 Confidentiality provisions



STEP 2:

The Investigation



All parties have the right to:

• present witnesses, including 
fact and expert witnesses

• discuss the allegations 
under investigation without 
restriction

• gather and present relevant 
evidence without restriction

• an advisor • written notice of the date, 
time, location, participants, 
and purpose of investigative 
interviews or other meetings, 
with time to prepare

• inspect and review evidence 
before it is finalized



Investigation

GENERAL PRINCIPALS

 Burden of Proof - The burden of proving responsibility for the 

allegations in a formal complaint rests on the District, not the 

complainant or respondent.

 Status as “Respondent” is not considered a negative factor.

 Respondents are entitled to presumption that they are not responsible 

for the alleged conduct until the grievance process concludes and 

determination of responsibility is made.

 Credibility determinations will not be based on a person’s status as a 

Complainant, Respondent, or Witness.



Steps in the 

Investigation 

Process

1. Title IX Coordinator appoints the investigator

2. Title IX Coordinator sends notification to the 

parties

3. Develop investigation strategy

4. Investigator meets with complainant

5. Interview the respondent

6. Possible informal resolution

7. Interview witnesses



Steps in the 

Investigation 

Process

8. Follow-up interviews as necessary

9. Gather other evidence

10. Provide updates to the parties during the 

process

10. Send evidence to parties - 10 days to respond

11. Draft Investigation Report 

12. Send final draft to decision-maker and parties, 

at least 10 days prior to determination by 

decision-maker



Written 

Notice

of 

Allegations

Upon receipt of a Formal Complaint, Title IX Coordinator 
must provide written notice to all known parties of the 
following:

 Notice of the grievance process;

 Notice of the allegations potentially constituting sexual 
harassment in sufficient detail (i.e. names of known 
parties, the conduct allegedly constituting sexual 
harassment; and the date and location of the alleged 
incident, if known);

 Notice that the parties have the right:
 To an advisor
 To inspect and review evidence;

 Notice of the provision in policy that prohibits making 
false statements; and

 Notice of zero tolerance for retaliation.

Notice must be given as soon as practical and with sufficient time 
for the Respondent to prepare a response before any initial 
investigation interview.

Notice must be updated if additional allegations arise during the 
investigation.



Appointment 

of 

Investigator/s

Title IX Coordinator will appoint the 

investigator/s.

Not “one size fits” all. Look at the circumstances when 

appointing investigator.

Ensure no conflict.



Role of the Investigator

 Bears the burden of gathering facts, but not the decision-

maker.

 Complete the initial review of the evidence. 

 Draft Investigative Report that is then sent to parties.

 Must not be biased or have any conflict.

 The investigator gathers, assesses, and synthesizes 

evidence but makes no conclusions, engages in no 

policy analysis, and renders no recommendation.



Bias or Conflict of Interest

All Title IX Team
 What does it mean for a Title IX team member to have bias or a conflict of interest?

 Be neutral

 Treat all parties equally

 Keep an open mind

 Avoid prejudgment of facts at issue (each case is different)

 Avoid inferences based on party status

 Avoid sex stereotypes

 Women have regret and lie about sexual assault

 Men are sexually aggressive or likely to perpetuate sexual assault

 Caution against believing one party over the other

 How can a district ensure that its  Title IX team remains free of bias and conflict of 
interest?

 Ensure adequate training and understanding of bias and conflict of interest.

 Encourage/do not penalize investigator for disclosing bias or conflict of interest.



Avoiding Bias or Conflict of Interest
 Avoiding conflicts of interest:

 Consider the relationship between team member and the parties, if any

 i.e. – coach/player, teacher/student

 If either party has a history of conflict with the district, consider a third-party 
investigator

 Avoiding Bias:

 Adhere to grievance policies and procedures

 Maintain documentation of investigation – “show your work”

 Keep an open mind

 Avoid predetermined conclusions – let the evidence lead to the conclusion, not the other 
way around.

 Revise your hypothesis of events as evidence become known

 Be aware of personal biases

 Evaluate source, content, plausibility in light of other evidence 

 Be thorough – don’t limit the investigation to either party’s witnesses or evidence



Develop Investigation Strategy

Witness interviews Evidence gathering
Intended timeframe to 
complete investigation

Presentation of 
findings

Investigation needs to 
be completed promptly 

without reasonable 
deviation from the 

timeline



Develop Investigation Strategy

 Who to interview?

 Complainant, Respondent, any witnesses

 Witnesses named by Complainant or Respondent who may have 

relevant information

 When and in what order?

 What information or evidence can be obtained?

 Videos or other similar evidence

 Relevant student or employment files

 Law enforcement investigation documents

 Other relevant documents, social media

 How and when to notify witnesses?



The 

Interview -

Notice

Notice

 Parties must receive written notice before any 

interview or other investigative meeting

 The Notice must provide the date, time, location, 

participants, and purpose of the investigative 

meeting or interview

 Notice can be provided by email



The Goal of Questioning

Learn the facts Establish a timeline Understand each parties’ 
perception of the 

incident and process

Try to learn what is more 
likely than not to have 

happened



Interview Skills

 Establish rapport

 Listen carefully

 Keep an open mind

 Discuss need for honesty; disclose any amnesty policy

 Ask open ended questions

 Keep your opinions to yourself

 Don’t be argumentative or accusatory

 Avoid blaming or biased questioning

 Acknowledge and combat implicit biases related to sexual harassment victims 
and perpetrators



Interview Skills

 Focus on the facts

 Cover the specifics of the allegations, evidence, and policy

 Start with general questions – based on elements of the offense

 Move to specific questions based on known facts, documentary evidence, other interviews

 Solidify timelines

 Difference between what interviewee “believed to happen” versus what actually witnessed

 Keep it simple (not compound questions)

 Find out about other witnesses or evidence

 Ask about any contradictions

 Document whether participant is cooperative



The 

Interview-

Prepare

 Outline interview questions in advance, but remain 

flexible. Add follow-up questions as necessary

 Plan the order of interviews – it may be beneficial to 

interview the Respondent last

 Plan for interview space

 Should be neutral, quiet, and private setting with 

no or minimal likelihood of interruption

 Try to anticipate how much time will be needed for 

each interview. Ensure you give yourself enough time

 Back-to-back interviews should be avoided to leave 

time in case it takes longer than anticipated

 Do you have a note-taker?

 Might want to leave time after each interview to 

summarize information. 



The 

Interview-

Ground 

Rules

Who will attend?

 Parents, union reps, friends, etc.

All understand the role of Advisors

How will records be kept?

 FERPA/Confidentiality

 Explain that you may not be able to maintain 

complete confidentiality but assure 

complainant, witness, and respondent that 

retaliation is prohibited

 Clarify prohibition on Retaliation/False 

Statements – give examples



Advisors
 Role – limited to acting as an Advisor to the party

 Not allowed to participate in the interview, related meeting or proceeding, 

or otherwise question parties or witnesses

 Not allowed to interrupt or interfere with questions asked by investigators

 How to keep order with Advisors?

 Clearly explain rules about appropriate conduct at an interview that require 

all participants to behave in an orderly manner

 Enforce rules equally

 Keep control of the interview

 Consider terminating an interview if an advisor or participant is not acting 

appropriately



The 

Interview-

Responding 

to 

Distractions

Before conducting an interview, the investigator should decide 

how he/she will respond to the following type of distractions:

 The complainant, witness, or respondent demands the 

interview to be taped

 The complainant, witness, or respondent requests that a 

parent, friend, co-worker, or attorney be present during the 

interview

 The representative for the complainant, witness, or 

respondent repeatedly interjects or tries to help the 

interview subject frame his or her answers

 The complainant, witness, or respondent refuses to answer 

questions

 The respondent or his/her representative asks for a written 

list of questions or asks to be allowed to submit written 

answers in lieu of face-to-face interview



CONFIDENTIALITY

Parties:

Under the federal regulations and policy a district  must “not restrict the ability of either 
party to discuss  the allegations under investigation or to gather and present evidence.”

 The parties have access to information otherwise potentially protected under FERPA

 Ways to protect this information (consult Title IX/counsel)

 Non-Disclosure agreement concerning disclosure of confidential information 
gathered in investigation

 Potential redactions

School:

The District is required to keep as confidential the identity of any individual who has made 
a report or complaint of sex discrimination, including any individual who has made a report 
or filed a formal complaint of sexual harassment, any complainant, any individual who has 
been reported to be the perpetrator of sex discrimination, any respondent, and any witness, 
except as may be permitted by law, or to carry out the purposes of this policy, including the 
conduct of any investigation. 



The 

Interview-

Initial 

Interview 

with 

Complainant

Investigator/s will meet with the Complainant 

in an initial interview:

 Review the Complaint Form – clarify 

 Review policy/procedure

 Review rights and options with respect to 

the allegations

 Collect or request relevant evidence and 

documents

 Request to identify witnesses

 Review relevant interim supportive 

measures



The 

Interview-

Initial 

Interview 

with 

Respondent

Investigator/s will meet with the Respondent in an initial 

interview:

 Review the Complaint Form – describe the 

allegations

 Review policy/procedure – provide copies

 Review rights and options with respect to the 

allegations

 Collect or request relevant evidence and documents

 Request to identify witnesses

 Review relevant interim supportive measures

 Obtain account of events in detail

 Avoid “guilty” or “innocent” language

 Acknowledge difficulties

 Define retaliation with specific examples



The Interview-

Initial 

Interview with 

Complainant/

Respondent

Practical Tips

 Acknowledge Pain/Difficult Situation

 “It’s ok if you can’t remember every 

detail, let’s focus on what you can 

recall.”

 Do not start at the beginning and demand 

the witness provide every detail

 Ask open ended questions:

 What are you able to tell me about 

what happened?

 What happened next?

 What was your reaction?



The 

Evidence –

Definitions

1. RELEVANT EVIDENCE – any evidence that may tend to make the 
allegations at issue more or less likely to be true.

 Does the evidence tend to prove or disprove a fact and/or allegation?

 What evidence is not relevant? 

 Any information protected by a legally recognized privilege (e.g., 
attorney-client, doctor-patient).

 A party’s records of treatment from a physician, psychiatrist, or 
other professional, absent voluntary, written consent. 

 Questions and evidence about the complainant’s sexual 
predisposition or prior sexual behavior are not relevant.  Unless:

 The prior sexual behavior is offered to prove that someone 
other than the respondent committed the conduct, or

 Relates to specific incidents of the complainant’s prior sexual 
behavior with respect to the respondent and are offered to 
prove consent.

2. EXCULPATORY EVIDENCE – evidence that tends to show the 
Respondent did not commit the alleged sexual harassment.

3. INCULPATORY EVIDENCE – evidence that tends to show the 
Respondent did commit the alleged sexual harassment.



Collecting 

the 

Evidence

Examples of Evidence:

 Documents and other records, including electronic records

 Photographs and videos

 Rosters and seating charts

 Attendance records

 Student records

 Personnel records

 Desk contents

 Written reports

 Computer history logs

 Emails, social media posts, text messages

Caution – maintain the “chain of custody” - the chronological 
documentation or paper trail that records the sequence of custody, 
control , transfer , analysis , and disposition of physical or 
electronic evidence .



The 

Evidence

 Parties are allowed an opportunity to present evidence, 

there is no limit on the amount of evidence that can be 

provided by any party.

 Make sure you are actively gathering any relevant 

evidence.

 The District cannot access, consider, disclose or otherwise 

use a party’s medical, psychological, counseling or other 

such privileged records without consent.

 Document receipt of evidence

 All evidence must be objectively evaluated and 

considered.

 The investigator should not filter or exclude evidence, 

unless the evidence is clearly irrelevant or not pertinent to 

the facts at issue.



How to Handle Concurrent Law Enforcement 

Investigations?
 The District still has an obligation to proceed with its investigation, regardless 

of a concurrent investigation by law enforcement.

 However, concurrent law enforcement activity may constitute good cause for 

short-term delays or extensions.

 For example, “if a concurrent law enforcement investigation uncovers 

evidence that the police plan to release evidence on a specific time frame 

and that evidence would likely be material to the district’s determination 

regarding responsibility.”

 While a grievance process is pending, recipients may (and must, if refusing to 

do so is clearly unreasonable under the circumstances) implement supportive 

measures designed to ensure a complainant’s equal access to education, 

protect the safety of parties, and deter sexual harassment.



INVESTIGATION FILE

What should be in the Investigation File?

The investigation file should contain all information gathered 
during the investigation that is potentially relevant to the alleged 
misconduct.

 Policies considered

 Interview notes (including outlines)

 Log of interviews

 Record of efforts to set up interviews

 Documents/artifacts collected – with log

 Copy of any notices



REVIEW OF EVIDENCE

 Both parties and their advisors (if any), will be provided an equal 

opportunity to inspect and review any evidence obtained as part of the 

investigation that is directly related to the allegations in the Formal 

Complaint.

• Secured electronic or hard copy sent to parties

• Consider NDA prior to exchange

 The evidence will be provided to parties at a time determined by the 

investigator but prior to completion of the final Investigative Report.

 Upon receipt of the evidence, the parties will have at least 10 days to 

submit a written response to the evidence.

 The investigator will consider each party’s written response prior to 

drafting the Investigative Report. 



Investigative 

Report

The investigation report is the document fully summarizing the 

investigation, which should include:

 Timeline of investigation steps

 Describe allegations

 Summary of witness interviews

 Reference to applicable policy/policies

 Unbiased summary or compilation of other evidence, for 

example:

 Student records

 Texts, social media posts

 Information from law enforcement

 Videos

 Medical exams, obtained with consent

 Appendices to the report include relevant physical or 

documentary evidence

 Explain unsuccessful attempts to collect information and/or 

interview witnesses

 Address any need for confidentiality with regard to complainants, 

witnesses, etc., within the report. It may be advisable to use 

redaction or code names and a key to be maintained in a separate 

document

 TEMPLATE



Investigative 

Report 

What are the main goals of an investigative 

report that fairly summarizes relevant 

evidence? 

 Do not reach any conclusions, and let the 

parties know that IR does not reach 

determination of responsibility

 Put decision-makers in best position to 

understand relevant evidence 

 Demonstrate to parties that institution took 

the allegation seriously and responded 

appropriately

 Be guided by the knowledge that the 

report may be “Exhibit 1” 



Investigative 

Report –

Final Report

At least 10 days prior to determination by 

decision-maker, send the Final Investigative 

Report to the parties, and advisors (if any), in 

electronic format or hard copy for their review 

and written response.

The written response is the responsibility of 

the decision-maker and shall be taken into 

account before a final determination.

Provide decision-maker with the Report and 

evidence. 



Step 3:

THE DECISION



Decision-

Maker

Appointment

1. The Title IX Coordinator appoints the decision maker/s 

2. Decision maker must not be the same person as the Title 

IX Coordinator or the investigator

Unbiased, Impartial, Not Have a Conflict of Interest

1. The decision maker will be provided a list of names of 

all parties, witnesses and advisors. Any decision-maker 

who cannot make an objective determination must 

recuse themselves.

2. If a decision maker is unsure of whether a bias or 

conflict of interest exists, they must raise the concern to 

the Title IX Coordinator as soon as possible.



Decision-

Making Process

The Charge

The decision-maker will objectively evaluate the

evidence as summarized in the Investigative Report, the

parties responses and any questions or answers and reach

a conclusion based upon the standard of evidence.

What does it mean to objectively evaluate 

evidence?

 Impartial consideration of available evidence

 No prejudgment of parties, witnesses, facts at issue, 

or how facts at issue are presented

 No deference to any recommendations or editorial 

comments of investigator



Decision-Maker

Timing – The decision-maker may not make a decision on the 

complaint until both parties (and their advisors, if any) have 

had at least 10 school days to review the investigation report 

and submit a written response for consideration by the 

decision-maker.



Decision-

Making Process

Exchange of 

Questions

Parties Submit Questions to Decision-Maker:

 The decision-maker will invite each party to submit 

proposed written questions for other parties/witnesses. 

 Upon receipt of the proposed questions, the decision-

maker will review the proposed questions and determine 

which questions will be permitted, disallowed, or 

rephrased.

 The decision-maker will limit or disallow questions on the 

basis that they are irrelevant, repetitive, or abusive.

 The decision-maker may ask a party to explain why a 

question is or is not relevant from their perspective.

 The decision-maker will explain any decision to exclude a 

question that is not relevant, or to reframe it for relevance.



Decision-

Making Process

Exchange of 

Questions

Questions submitted to Parties:

• The decision-maker will provide the parties and 

witnesses with relevant written questions to be 

answered.

• The decision-maker will then set out a period of time 

whereby the parties and witnesses are to submit written 

responses and any appropriate follow-up questions or 

comments by the parties.

• The decision-maker will set reasonable deadlines for 

submission and response to questions (5-10 days 

would be reasonable).



Decision-Maker 

Review of 

Evidence

1) Keep an Open Mind

 Keep an open mind until all evidence has been 

heard.

 Don’t come to any judgment, opinion, conclusion 

or belief about any aspect of this matter until 

you’ve reviewed or heard all of the evidence AND 

consider only the evidence that is permissible and 

relevant.

2)   Make Sound, Reasoned Decisions

 Render a sound, reasoned decision on every 

allegation/charge.

 Determine the facts based only on the information 

presented.

 Determine what evidence to believe, the 

importance of the evidence, and the conclusions to 

draw from that evidence.



Decision-Maker 

Review of 

Evidence

3)  Consider All/Only Evidence

 Your decision must be based solely on the relevant 

evidence obtained in this matter.

4) Be Impartial

 Be impartial when considering evidence and 

weighing the credibility of parties and witnesses.

 Do not be swayed by prejudice, sympathy, or a 

personal view of the claim or any party.

 Identify any actual or perceived conflict of 

interest.

5) Weight of the Evidence

 The quality of the evidence is not determined by 

the volume of evidence or the number of witnesses 

or exhibits.

 It is the weight of the evidence, or its strength in 

tending to prove the issue at stake that is important.



Decision-Maker 

Review of 

Evidence

6) Evaluate Witness Credibility

 Give the testimony and information of each party 

or witness the degree of importance you 

reasonably believe it is entitled to receive.

 Identify all conflict and try to resolve those 

conflicts and determine where the truth lies.

 Consider the reasonableness or unreasonableness, 

or probability or improbability, of the testimony.

 Does the witness have a motive?

 Is there any bias?

 Credibility is determined fact by fact, not witness 

by witness.

 The most earnest and honest witness may 

share information that turns out not to be true

 Document the basis for findings.



Decision-Maker 

Review of 

Evidence

7) Don’t Consider Impact

 Don’t consider the potential impact of your 

decision on either party when determining if the 

allegations have been proven.

 Focus on the allegations and whether the evidence 

presented is sufficient to persuade you that the 

respondent is responsible for sexual harassment 

under your policy.



Decision-Maker

Review of 

Evidence

8)  Standard of Evidence

 In reaching a determination of responsibility, 

look at all the evidence in total, make 

judgments about weight and credibility, and 

then determine whether the burden has been 

met. 

 Apply the “Preponderance of Evidence” 

standard.

 “It is more likely than not that sexual 

harassment occurred”

 Greater than a 50% chance that the 

allegations are true



Decision-Maker

Analyzing the 

Elements

 To find a policy violation, there must be 

evidence to show, using a preponderance of 

the evidence standard that each and every 

element of the policy violation has been met.

 Review the definition

 Break down the definition into elements, 

making a checklist

 Sort the evidence according to the element

 If you have a preponderance of the evidence 

that each element is present, you have a 

policy violation.

 If you do not have a preponderance of the 

evidence that each element is present, you do 

not have a policy violation.



Decision-Maker

Analyzing the 

Elements

Example- Hostile Environment

 Conduct on the basis of sex

 That is unwelcome

 That a reasonable person has determined is 

so severe, pervasive, and objectively 

offensive

 That it effectively denies a person equal 

access to the recipient’s education program 

or activity



The Decision – Notice of Outcome
1. Identification of the allegations potentially constituting sexual harassment.

2. A description of the procedural steps taken

3. Findings of fact supporting the determination

4. Conclusions regarding the application of the policy (burden of proof, standard of 

evidence) to the facts

5. A statement of, and rationale for, the result as to each allegation, including:

a) A determination regarding responsibility

b) Any disciplinary sanctions (if substantiated), and

c) Whether remedies designed to restore or preserve equal access to the district’s 

education program or activity will be provided to the Complainant; 

i. If supportive measures do not impact the Respondent, they should not be 

disclosed in the Notice, instead indicate “remedies will be provided to the 

Complainant”.

6. Procedures and permissible bases for the parties to appeal the determination



The Decision – Notice of Outcome
 It is advisable to have the Title IX Coordinator and/or Legal Counsel 

review the Notice of Outcome prior to submitting to the parties.

 The Title IX Coordinator will then share the Notice with the parties and 

their Advisors after receipt from the decision-maker.

 The Notice of Outcome will then be shared with the parties 

simultaneously. 

 Notification will be made in writing and may delivered:

 In person;

 Mailed to the local or permanent address of the parties (as indicated 

in school database); or

 Emailed to the email address as indicated in the school database.



REMEDIES/SANCTIONS

 Following a determination of responsibility made against the respondent, the 
Title IX Coordinator shall coordinate the implementation of remedial action 
for the Complainant and disciplinary action against the Student Respondent.

 Remedies for the Complainant will determined on a case-by-case basis and 
may include many of the same actions as described as supportive measures.

 Disciplinary Sanctions against Respondent 

Student Respondent. The range of disciplinary sanctions against a 
student respondent following a determination of responsibility will 
depend on the severity, and the age level, but may include suspension 
or expulsion. All discipline taken shall remain at the full discretion of 
the district and in accordance with district policy, the district’s student 
handbook, and all applicable law.

Employee Respondent. Disciplinary sanctions against an employee 
respondent will be imposed in accordance with district policy and all 
applicable law. A determination of responsibility against an employee 
respondent will be considered “good and just cause” for suspension, 
termination or dismissal. 



Step 4: 

APPEAL



Appeal-

Right to 

Appeal

Each party shall be offered the right to appeal: 1) from a 

determination regarding responsibility; and 2) from the 

district’s dismissal of a formal complaint for the 

following reasons:

1. Procedural irregularity that affected the outcome of 

the matter;

2. New evidence that was not available at the time the 

determination regarding responsibility or dismissal 

was made that could affect the outcome; and

3. The Title IX Coordinator, investigator, or decision-

maker had a conflict of interest or bias for or against 

complainant or respondent.

There is no right to appeal with respect to remedies, 

sanctions, or for any other reasons not set forth above.



Appeal-

Notice of 

Appeal

 Within 10 school days from the date of the Notice of 

Outcome, any party wishing to file an appeal must 

provide written notice of appeal to the Title IX 

Coordinator.

 The notice of appeal must state whether it is from a 

determination of responsibility or a dismissal and 

include the ground/s for appeal.

 If any of the grounds in the notice of appeal do not 

meet the grounds set forth in policy, the Title IX 

Coordinator will deny the appeal and the parties will 

be notified in writing of the denial along with the 

rationale



Appeal-

Procedure

 Upon receipt of a written notice of appeal, the Title IX 

Coordinator will notify the other party, and when appropriate the 

investigator and/or the original decision-maker in writing that an 

appeal had been filed.

 The Title IX Coordinator will then appoint a decision-maker on 

appeal.

 The decision-maker on the appeal cannot be the same as the 

decision-maker who reached the determination, the 

investigator, or the Title IX Coordinator.

 Within 10 school days from notification of the other party, 

investigator, or decision-maker that an appeal was filed, each 

party may submit a written statement in support of or challenging 

the outcome. (The notification to the other party would generally 

set out the 10 day requirement.)

 The response shall be limited to the portion of the appeal that 

was approved and involves them.

.



Appeal-

Determination

 The appeal decision-maker will collect any additional 

information needed and all documentation regarding the 

approved grounds and the subsequent responses.

 Within 10 school days of receipt of the parties’ written 

submissions, the decision-maker will issue a written 

decision describing the result of the appeal and the 

rationale for the result.

 The notice of appeal outcome will specify the finding on 

each ground for appeal, any specific instructions for 

remand or reconsideration, and the rationale supporting the 

findings. 

 Notification will be made in writing and may be delivered 

in person, by mail, or by email. 

 Once an appeal is decided, the outcome is final; no further 

appeals are allowed.



Appeal- Limited 

Role

 Appeal decisions should defer to the original determination. 

Changes should only be made when there is a compelling reason, 

based on the grounds for appeal.

 Appeals are not an opportunity for a full consideration of the 

allegations and evidence. 

 Review on appeal is generally limited to what the original 

decision-maker reviewed as well as documentation/information 

relating to the specific ground for appeal.

 The appeal decision-maker should not substitute their judgment 

for that of the original decision-maker. 

 Appeals based on new evidence should normally be remanded to 

the original investigator and/or decision-maker for consideration.

 Other appeals may be returned at the discretion of the Title IX 

Coordinator.



QUESTIONS


